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—  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  85;  (93)  30;  (94)  88;  (95)  86;  (96,  97)  88;  (98)  39;  (99> 

48;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  68;  (106, 107, 108)  64; 

(10*  110)  65;  (HI)  56;  (112)  57;  (113)  59. 
AjUUX&Aft.  —  (48)  3;  (49)  4;  (50)  7;    (51)  14;  (52)  80;  (53)  88;  (54)  86. 

(55)  89;  (56)  85;   (67)  88;  (58)  41;    (59)  48;    (60)  46;   (61,  62)  54; 

(63)jB&. 
Oaldomia.—  (72)  1;  (73)  8;  (74)  5;  (75)  7;  (76)  9;  (77)  U;  (78, 79)  18;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;   (87,  88)  88; 

(89)  83;  (90,  91)  85;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  31;  (97)  88; 

(98)  86;  (99)  37;    (100)  88;  (101)  40;   (102)  41;  (103)  48;  (104)  48; 

(105)46;  (106)46;  (107)  48;  (108)49;  (109)  50;  (110,  111)  58;  (112) 

53;  (113)54;  (114)65;  (115)56;  (116)58;  (117)59. 
OtoUMUDQ.—  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;   (15)  88;   (16)  86; 

(17)  81;  (18)  86;  (19)  41;  (20)  46;  (21)  58;  (22)  66;  (23)  58. 
Comcncur.— (54)  1;  (55)   8;  (56)  7;   (57)  14;  (58)  18;  (59)  81;  (60)  85; 

(61)  89;  (62)  86;  (63)  88;  (64)  48;  (65)  48;  (66)  50;  (67)  58;   (68)  67. 
Dhjlwaul  —  (5  Houst.)  1;  (6  Houst.)  88;  (7  Houst.)  40;  (9  Houst.)  48 
Florida.  — (22)  1;  (23)  11;  (24)  18;  (25,  26)  83;  (27)  86;  (28)  89;  (29)  80; 

(30)  38;  (31)  84;  (32)  87;  (33)  89;  (34)  43;  (35)  48;  (30)  51;  (37)  58; 

(38)56. 
Qpjoboia.—  (76)  8;  (77*4;  (78)  6;  (79)  11;  (80,  81)  18;  (82*  14;  (83,  84)  80; 

05)  81;  (86)  88;  (87)  87;  {88)  80;  (89)  88;  (90)  85;  (91,  9%  93)  44; 

(94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59. 
Idaho.  —  (2)  85. 
hJL&ojB.—  (121)  8;  (122)  8;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 

(128)15;  (129)16;  (130)  17;  (131)  19;  (132)  88;  (133,   134)  88;  (135) 

85;  (136)  89;  (137)  81;  (136,  139)  38;  (140,  141)  33;  (142)  34;  (143, 

144,  145)  86;  (146,  147)  87;  (148)  39;  (149,  160)41;  (151)  48;  (152)  48; 

(154)45;  (153,155)46;  (156)47;  (157)48;  (158)  49;  (159)50;  (160, 

161)58;  (162)  58;  (163)  64;  (164,  165)  56;  (166)  57;  (167)  59. 

EAVA.  —4112))  9;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)- 22; 

(128)  85;  (129)  88;  (130)  80;  (131)  31;  (132)  38;  (133)  86;  (134)  39; 
(135)  41,  (186)  43f  (117)  J*j  (138)  .46;  (139)  47;  (140)  49;  (1.  2,  3, 
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Ind.  App.;  141)  60;  (4, 5, 6,  lad.  App.;  142)  51;  (7, 8,  In*.  App.;  143)  5Sf 
(9,  10  Ind.  App.)  58;  (U  Ind.  App.)  54;  (13  Ind.  App.;  144)  55;  (14 
Ind.  App.)  56;  (15  Ind.  App.;  146)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 


(40)  **;  (40)  jto;  (4/)  *■#;  (48)  ov;  (4V)  oc 
(63)  48;  (54)  45;  (55)  49;  (56)  54;  (57)  57. 


(03)  4*;  (04)  «D;  (00)  4U;  (00)  m;  (07)  07. 

Kx»tuoky.~(83,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  85;  (90)  89t 

(91)  84;  (92)  86;  (93)  40;  (94)  48;  (95)  44;  (96)  49;  (97)  58;  (98)  56; 

(99)  59. 
Louisiana.  —  (89  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La, 

Ann.)  81;  (43  La.  Ann.)  86;  (44  La.  Ann.)  88;  (45  La.  Ann.)  40;  (46, 

47  La.  Ann.)  49;  (48  La.  Ann.)  55. 
Maxkb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)88;  (84)  80;  (85)85;  (86)  41; 

(87)  47;  (88)  51;  (89)  56;  (90)  6a 
Maryland.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74) 

88;  (75)  88;  (76)  85;  (77)89;  (78)  44;  (80)  45;  (79)47;  (81)48;  (82)51; 

(83)  55:  (84)  57:  (85)  60. 


(01)  OS;  (02)  M;  (03)  DO;  (04)  OB;  (05)  OU. 

Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  80;  (70)  85;  (71)  48; 

(72)  48;  (73)  55;  (74)  60. 
Missouri.  —  (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17} 

(100)  18;  (101)  80;  (102)  88;  (103)  88;  (104, 105)  84;  (106)  87;  (107)  88; 

(108, 109)  88;  (110,111)88;  (112) 84;  (113,  114)  85;  (115)87:  (116,  117 

88;  (118)  40;  (119, 120)  41;  (121)  48;  (122)  43;  (123)  45;  (124,  125)  46;* 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  58;  (132)  58; 

(133)  54;  (134)  56;  (135,  136)  58;  (137)  59;  (138)  60. 
Montana.  — (9)  18;  (10)  84;  (11)  88;  (12)  88;  (13)  40;  (14)  48;  (15)  48; 

(16)  50;  (17)  52;  (18)  56. 
Nebraska.  —  (22)  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86;  (30) 

87;  (31)  88;  (32,  33)  89;  (34)  88;  (35)  87;  (36)  88;  (37)  40;  (38)  41; 

(39, 40)  48;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  58;  (47,  48, 

58:  (49)  59. 


Nevada.  —  (19)  8;  (20)  19;  (21)  87;  (22)  5a 

Niw  Hampshire.  —  (64)  10;  (62)  18;  (65)  88;  (66)  4a 


ScHBDULB.  7 

Jmn.-(4I  H.  J.  Eq.)  8;  (44  K.  X  Eq.)  6;  (50  H.  J.  JL)  7;  (51 

H.  J.  L.i  45  N.  J.  Bq.)  14;  (46  N.  J.  Bq.;  52  JT.  J.  I*)  19;  (47  N.  J. 

Sa.)  Mf  (UK.  J.  L.)  16;  (48  N.  J.  Bq.)  87;  (49  K.  J.  Bq.)  81;  (64 

H.J.L088;  (SON.  J.  Bq.) 85;  (66 N.  J.  I*) 80;  (61  N.  J.  Bq.)40;  (66 

H.J.  L.)  44;  (82N.  J.flq.)46;  (67K.  J.L.;  6SK.  J.  Bq.)51;  (64  K.J. 

6a. ,  68  N.  J.  L.)  65;  (66  K.  J.  L.)  59. 
T«L— Off!)  1;  (108)  8;  (106)  4;  (110)  8;  (111)  7;  (112)  8;  (118)  10; 

014|  11;  (116)  18;  pi*  117)  16;  (118,  116)  16;  (120)  17;  (121)  18;  (129 

19;  (126)  80;  (124,  126)  81;  (126)  88;  (127)  84;  (128,  120)  86;  (160, 

161)  87;  (182;  188)  88;  (184)  80;  (186)  81;  (136)  88;  (187)  88;  (188)  84; 

(166)  86;  (140)  87;  (141)  88;  (142)  40;  (148)  48;  (144)  48;  (146)  46; 

(146)48;  (147)49;  (148)61;  (149)58;  (160)55;  (161)56;  (162)57; 

(168)  6a 

Gaxouka.  —(67,  66)  8;  (00, 100)  6;  001)  9;  (102)  11;  (108)  14;  (104) 

17;  (106)  18;  (106)  19;  (107)  88;  (108)  88;  (106)  86;  (110)  88;  (111)  88; 

(112)  84;  (118)  87;  (114)  41;  (116)  44;  (116)  47;  (117)  68;  (118)  54; 

(118)  68;  (180)  6a 

Dakota.  —(1)  86;  (2)  88;  (8)  44;  (4)  60;  (6)  57. 
On*  —(46  Ohio  St.)  4;  (46  Ohio  St)  16;  (47  Ohio  8t )  81;  (48  Ohio  81)  89; 

(16  Ohio  St.)  84;  (60  Ohio  8ft.)  40;  (61  Ohio  8t)  46;  (62  Ohio  8ft.)  49; 

(66  Ohio  8t)  68;  (54  Ohio  8ft.)  66;  (66,  66  Ohio  8ft.)  6a 
Omoom.  — (15)  8;  (16)  8;  (17)  11;  (18)  17;  (10)  80;  (20)  88;  (21)  88;  (22) 

89;  (28)  87;  (24)  41;  (25)  48;  (26)  46;  (27)  50;  (28)  58;  (29)  54;  (80) 

6a 

ItnmTAsni.  —  (116,  116;  117  Pa.  8ft.)  8;  (118,  116  Pa.  8ft.)  4;  (120,  121 
Pa.  St)  6;  (122  Pa.  St)  9;  (128,  124  Pa.  8t)  10;  (126  Pa.  St)  11;  (126 
Pa.  8t)  18;  fl27  Pa.  8t)  14;  (128,  120  Pa.  St)  15;  (130,  131  Pa.  8t)  17; 
(182,  18S,  184  Fa.  St)  19;  (185,  136  Pa.  St)  80;  (187,  138  Pa.  St)  81; 
086, 1401  i«l  P*.  St)  88;  (142,  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 
(146  Pa.  St)  88;  (147,  160  Pa.  St.)  80;  (151  Pa.  8t)  81;  (148  Pa.  St) 
88;  (149,  152,  163  Pa,  8t)  84;  (154,  155  Pa.  8t)  85;  (156  Pa.  8t)  86; 
057  Pa.  8t)  87;  (158  Pa,  8t)  88;  (159  Pa.  St)  89;  (160  Pa.  8t)  40; 
061  Pa.  8t)  41;  (162  Pa,  8t)48;  (163  Pa.  St)  43;  (164,  165  Pa,  St)  44; 
066  Pa.  St)  45;  (167  Pa.  8t)  46;  (168,  169  Pa,  St)  47;  (170,  171  Pa. 
8ft.)  50;  (172;  173  Pa,  St)  51;  (174,  175  Pa.  St)  58;  (176  Pa.  8t)  68; 
077  Pa.  8ft.)  55;  (178  Pa.  8t)  56;  (170,  180  Pa.  8t)  57;  (181  Pa.  8t) 


Inini-(16)  8;  (16)  87;  (17)  88;  (18)  49. 

Cabouha.— (26)  4;  (27,  28,  29)  18;  (30)  14;  (81,  82)  17;  (88)  86) 
(84)  87;  (85)  88;  (86)  81;  (87)  84;  (38)  87;  (89)  89;  (40)  48;  (41)  44» 
(62)  46;  (48)  49;  (44)  61;  (45)  55:  (46)  57;  (47)  58;  (48)  59. 

Dakota.— (1)  86;  (2)  89;  (8)  44,  (4)  46;  (5)  49;  (6)  65;  (7)  58; 
(1)68. 

—(86)  4;  (86)  6;  87)  10;  (88)  17;  (89)  84;  (90)  85;  (91)  80; 
(92)  86;  (68)  48;  (94)  46;  (96)  49;  (96)  54;  (97)  66;  (98)  6a 

—(68)  8;  (69;  24  Tex.  App.)  5;  (70;  26,  26  Tex.  App.)  8;  (71)  10; 
97  Tax.  App.)  11,  (72)  18;  (78,  74)  U;  (76)  W;  qq  i8;  (77;  28  Tax. 

App.)  19;  (78)  88;  (79)  88;  (26  Tax.  App.)  86;  (80,  81)  86;  (62)  87; 
(80  Tax.  App.)  88;  (88)  89;  04)81;  (86)84;  (31  Tax.  Or.  Rap.;  66)  87; 
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(96;  St  Ter.  Or.  Re*)  40;  (87;  89  * ex.  Ok.  Bap.)  47}  (84  T«x  Cta. 

R**.}  88)  6S;  (89,  90)  89;  (35  Tex.  ft.  top.)  *0. 
UtAti.— (13)  67;  (14)  60. 
▼autOVT,~*-(60)  6;  (61)  10;  (82)  88;  (68)  85;  (84)  80;  (66)  86;  (66)  441 

(87)  48(  (68)  64;  (66)  6a 
YuaniA.  —  (82)  8;  (83)  8;  (84)  10;  (86)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

87;  (99)  44;  (91)  80;  (9*)  88;  (98)  87. 
Wiua»9l08.— (1)  88;  (2)  88;  (8)88;  (4)  81;  (5)84*  (6)  88;  (7)  88;  (8) 

40;  (9)  48?  (19)  48;  (11)  48;  (12)  80;  (18)  58;  (14)  88;  (15)  85;  (16)  5& 
WW  VnumA.  —  (S9)  6;  (80)  8;   (81)  18;  (32,  88)  88;  (34)  86;  (85)  89} 

(86)  88;  (87)  86;  (88,  89)  45;  (48)  88;  (41)  88;  (12)  87. 
WaoomiN.  —(69V  8;  (70,  71)  5;  (72)  7;  (73)  8;  (74,  75)  17;  (7G,  77)  80;  (78) 

88;  (79)  84;  (80)  87;  (81)  89;  (82)  88;  (83)  85;  (84)  86;  (88,  86)  89} 

(87)  41;  (88)  48}  (89)48)  (90)48;  (91)91}  (92)58}  08)57}  (94)59, 
(95)  6a 

Wvamsa.—  (3)8L 


AMERICAN  STATE  REPORT& 


CASES  REPORTED. 


VOL.  IiX. 


Braraofc  Manna,     Turn. 

Afrawy  F«.  Ca,  Ifa^w/)^,^^ #  17Ind.Ap.C81.  178 


Met  Bank , 

A^.^!^^f.!?!!!!!^:  j**^iw**»..  74  m*  w....,  531 

Andrew*  t.  Jackrtn ^teJ?tprae»fatvJM.168  Man,  266....  390 

Andrews  ▼.  New  Orleans  etc.  Amsd..  Contracts 74  Miss.  862. . • .  609 

Arbnokle  t.  Kirkpatrick Contract*—  Trust . .  98  Tenn.  221....  864 

Arnold  t.  Yanders Interstate  Commercs  66  Ohio  St  417.  763 

A^^.^:.^.?.^!?  f*-~ W  Mast.  147...  873 

Anltman,  Miller  A  Co,  y.  Wilson.  ..Partnership 66  Ohio  St  138..  677 

Baltimore  A  Ohio  fi.R.Co.T.Norri*./?ai/roa<i# 17  Ind.  Ap.  189..  166 

Baltimore  A  Ohio  R.  R.  Co  ▼.  )  Jurisdiction—       )**/*.-    a*.  ««, 
Stankard f  Contracts,  f56  0hl°  St  »•••  746 


Berwick  r.  Moyie Mortgages 74  Miss.  416....  612 

Bedford  Belt  Ry.Oo.T.  McDonald. .Railroads 17  Ind.  Ap.  492.  172 

Bittner  ▼.  Grosstown  8treet  Rjr.  Co.Negiigence 168N.  Y.  76 688 

Bows*  t.  DeUir«  «*o.  R.  R.  C^  667 

BranerT.  Shaw Contracts  by  Tehffh  168  Mass.  198....  887 

Bridal  VeilLuinbering  Oo.T.Johnson.  Eminent  Domain* ..  80  Or.  906 818 

Brown  r.Oohn, Lis  Pendens. 96  Wis.  90. 88 

Brown  ▼.  Cooper. Jwigment-Partition  98  lows,  444 .. .  190 

Oampr.  Ward . Judgments 6«Vt286. 929 

OsrroU  t.  State Seduction 74  Miss.  688....  639 

Carter  y.  MoCtnre ^Partnership 98 Teen.  109....  842 

Csfeagoeta  Rj.Oo.t. Mflwankee  )p  -i^.  MW.    M1  mmm 

eto.  Ry.  Co. ^Katsroaae* 96  Wis.  661 . . . .  136 

Oaytoar.  Oark Payment 74  Miss.  499....  621 

Wm  By,  QflsisU  eta>  Asm  ..Insurance 17  lad.  App.  02.  164 

(9) 


10  Casks  Reported. 


! 


Condor.  State Homicide 85Tex.  Or.  R.  98.    28 

Cowling  ▼.  Zenith  Iran  0* Corporations 65  Minn.  263...  474 

Cumberland  Co.  t.  Central  Wharf  |  ^y^.  , , , , 90  Me.  86 840 

etc  Co. i     W1^***** 

Peril  ▼.  County  Oommteitmieri. . .  .gureeyi 65  Minn.  810 .. .  476 

Demnth  v.  Old  Town  Bank Mortgage 85  Md.  315 828 

Dickhaut  ▼,  8taU. QameLawe. 85M<L451 888 

DtllT.Sftmte Indictment. J86  5£,*0  (    W 

DobieT.  fidelity  &  Casualty  Co,  ..Suretyship 95  Wit.  540....  185 

Drorereete.  Nat  Bank  ▼.  Roller... Brokers— Trusts...  85  Md.  495  ....  844 


"oSsfe 98 Iowa,  689. ..224 

_  Emery  County  ▼.  Burreeon Bsoecution— Counties  14  Utah,  328....  898 

Erdman  ▼.  Illinois  8teel  Co, Master  and  Servant.  96  Wis.  6. 66 

Evan*.  Brook- Waterfield  Co. Neg.  instruments...  65  Ohio  St  596.  719 

■xp-B^oUb \SSS^\U  *tfy,\    « 

Vint  Nat  Bank t.  Brigga. Official  Bond*.....  WVtlJ 991 

.  Fint  Nat.  Bank  t.  Oapwtoa. Chattel  Mortgage*. .  74  Mim.  867....  640 

Km*  Nat  Bank  r.  State. |  '"IJSrt**!*  \1UV'  T>  Wu"  WI 

«W*.  State. j  "JZSST  I  M  Mi  465""  W 

FoaiT.  HartweU. Porwi<  and  Child..  168  Maw.  66 866 

Forman  v.  Furman. Judgments 153  N.  Y.  309  . ..  629 

"  Geary  t.  Kansas  City  etc  By.  Co. .Trial— Damages... \3&  Mo.  251 •  555 

Geilf net  t.  Corrigan, Storage  Warrants..  95Wis.G6l 143 

German  Fire  Ins.  Co.  ▼•  Roost Insurance 65  Ohio  St.  581..  711 

Getty  t.  Ames Mechanics*  Liens...  80  Or.  573. 838 

Gillettr.  Taylor. Neg.  Instruments..  14  Utah,  190....  890 

Glenooe  L.  ft.  G.  Oo.  ▼.  Hudaon  )  Beat  Property—  )  138  M    436  j™ 

Broe.eto.Co J  Contracts,  f  °°  M w 

Gonsales  ▼.  State. Judgments. i    °Rep*'339.  J     W 

Goodwin  ▼.  Goodwin 8aks 90  Me.  23 231 

Green*.  Wilkie Negotiable  Inst s...  98 Iowa,  74. . . . .  184 

Grossman  ▼.  Oakland. Mun.  Corporations.  80  Or.  478 832 

Hale  ▼.State. Contempt 55  Ohio  St.  210.  691 

)«e     Tax      Or        1 
Rep.  248  J     *° 

Hawkb.  t.  L-tton J   fiSSSm*  |  *™*«*>~  131 

HayM  v.  OolohMtw  Mflla, Master  and  Stntt..  WVt  1 916 

EL  B.  OUflin  Co.  t.  Bran. j  jg$%*fc  \  «  Ohi.  St  188..  686 

Haato.T.Hdridf*..... )  fiS^JW*  f  MOM.  St  87..  717 

llooht  t.  Mttritr fraud— Damagm. .  14 Utah,  406....  90S 


Oasis  Reported.  11 

Faob. 


'•■*■ |fSL2£f  WM*«* ** 

r •  Union  Pae.  By.  Ob. Judgments 14  Utah,  402....  902 

Holbrook  y.  Aldrich MmAsnery 168  Maw.  15.....  364 

Holland  y.  DxduihlriMk  tt±  Co.... torpon&on*. €6 Minn. 824....  480 

IareAtwood WOU 14  Utah,  1 878 

In  re  Stickney'a  Will WW*— Perpetuities.  86  Md.  79 808 

Irwin  t.  Lombard  UniYeraity Neg.  Instrument*. .  66  Ohio  St.  8. . .  787 

Jacks  y.  Adamson Judgment* 66  Ohio  St  887..  748 

County  y.  Grafton, Counties 74  Mini.  436....  816 


Kelt*  ▼.  8tata. |  °H*^J%Zy  \  66  Ohio  8t  148..  680 


Kelly  y.  Nov  York  et*>  H.  H.  0%.  Husband  and  ITi^.168  Mass.  80S....  897 
Kkwort  y.  Anderson Homestead 66  Minn.  401....  487 

ri»M~l  .    am*  J  AssauU^TeaesV  )  86    Tex.    Cr.    )     -7 

IlMIMd  ▼•  «•*•• \  er  and  PupiL.  f  Rep.  47  \    47 

^Jo^^.^.^.^.?^.1?.^  \toOroad$ 66  Ohio  St.  689.  716 

Leeds  Lumber  Oo.  ▼.  U*W€&.... UmitatnstfArtkms  98  Iowa,  46Z....  199 

Lehmann  Y.  Far  well Aetions-Garnishm't  86  Wis.  185....  Ill 

little  t.  Chicago  etc  Ry.  Co. Actions 65  Minn.  48 . . .  •  421 

Lommen  y.  MbmeapclisGaelightOo.TVtei  by  Jury.....  66  Minn.  196...  460 
Lord  ▼.  Buchanan. Judgment-Trespass  69  V t  320 838 

Mack  y.  Oampean. Contracts 69  Vt  658 948 

Martin  y.  Evans Res  Judicata 86  Md.  8. 292 

Matter  of  Calliater Husband  and  Wtfe.lbZ  N.  Y.294....  620 

Matter  of  McLarney Wills 153  N.  Y.  416....  664 

Matter  of  Whitney Willi 153  N.  Y.  250....  616 

MeAdoo  v.  State .Baps j  w  ^  <*fa  |     61 

McCubbin  y.  Stanford. Husband  and  Wife.  85  Md.  878 329 

McGregor  t.  Silver  King  Mining  Oo.Injunction. 14  Utah,  47 883 

McKean  ▼.  John  Mathews  eta  Oo..Conditional  8aks\...  74  Miss.  119. .. .  502 

McMahon  T.Ida  Mining  Co. M aster  and  Servant  95  Wis.  308 117 

Mens  t.  Beebe. Actions 95  Wis.  383. . . . .  120 

Meridian  Nat  Bank  y.  Hoyt Filing  qf  Papers....  74  Miss.  221 . . . .  504 

Meeser  ▼.  The  Fadettoa, Trade-names. 168  Mass.  140  . .  371 

Miller  y.  Gittings. Injunction 85  Md.  601 352 

Mitchell  y.  Packard. Mechanics9  Hens. ..  168  Mass.  467 ... .  404 

Mitchell  Planing  Mill  Co.  y.  Allison.  Mechanic's  Lien...  ISA  Mo.  50 544 

1Mh£k^.^  I*-**"*....  «  Wis.  89. 81 

^o^!?"^.!:^T:  \<^racts. 05  Wfc  129....    87 

Kerada  Diteh  Co.  y.  Bennett Waters 30  Or.  59. 777 

»*»,.  ItaKttu* |  °^q^  |  »0r.  461. m 


12  Oasis  Bjbpobtsd. 


0*Herron  T.Gray. •  ..OwMttoii*  fToni.  168  Mass,  573....  411 

P.aa&8t.L.  Ry.  Oct.  lUynold*. i?ai/road«. ,  66  Ohio  St.  370.  706 

P.  0.  O.  &  St  D.  Co.  ▼.  Sheppard.  .Contracts-Carriers.  66  Ohio  St.  68. ..  732 

*-i*.  ***- *w {*  hS,»s|  «• 

Penn..R.  R.  Co.  ▼•  Snyder. Byroads 55  Ohio  8t.  342..  700 

People  ▼.  Nelson Seduction. 153  N.  Y.  90.....  592 

Perkins  ▼.  Pendleton. Torts-Damage*....  90  Me.  166 252 

Railroad  t.  Ward Mater  ami  Servant  98Tenn.  123....  848 

ReddiokT.  State Rape j  M  T£^,  |    68 

Rives  t.  Patty.. Attorney  and  Client.  74  Miss.  381....  510 

Robinson  ▼.  State Forgery j  *  Te^p?64  }     *> 

Sawyer  ▼•  Rnmford  Falls  Paper  Co.Master  and  8ervant  90  Me.  354. 260 

School  District  y.  Sbeidley Neg.  Instruments..  138  Mo.  672. 576 

Schnttloffel  ▼.  Collins....... Homestead 98 Iowa, 576....  216 

Scott  y.  Mercer Liens 98Ipws*  258....  188 

Security  Bank  of  Minn.  ▼•  Holmes. Covenants 65  Minn.  531.   .  495 

Shannon  ▼.  State Homicide, |  *  Te \J£m2  \     17 

8iebertv.  Qaesnel ........ ..Suretyship ..  65  Minn.  107....  441 

Siemers  ▼•  Siemers. .....Statute  of  Frauds..  65  Minn.  104. . ..  430 

Singer  Mfg.  Co.  t.  Reynolds. Suretyship 168  Mass.  688....  417 

8mith ▼.  Smith Married  Women...  98Tenn.  101 838 

8pade  ▼.  Lynn  etc.  R.  R.  Co. Damages 168  Mass.  285....  393 

8pringfield  t.  Smith Taxation 138  Mo.  645 569 

State  ▼.  Bode Elections 55  Ohio  St.  224. .  696 

8tate  ▼.  Bowman. Gr*ndJurylndictm$t  90  Me.  363 266 

State  ▼.  Burdge Boards  of  Health. .  95  Wis.  390. . . . .  123 

8tate  ▼.  Evans. Rape— Arrest 138  Mo.  116 546 

State  T.  Guilbert Constitutional  Law.  56  Ohio  St.  575.  756 

State  T.  Hayes.... •••• Larceny 98  Iowa,  619....  219 

State  ▼.  8hattaok. Mar'geand  Dhorte,  69Vt403 936 

Stewart  t.  8tate Incest j  M  ^p^  \    * 

8tewart  ▼.  Thayer |  C<^S^Lam  \ 168 MaM>  61? ••"  m 

St  Loniseto.  Ry.  Co,  t.  Lewder.  .Judgment— Process.!^  Mo.  533 565 

8t  Pani  Trust Oa  ▼,  Mintser Estates. 65  Minn.  124....  444 

Swanr.  Munch. Easements 65 Mian.  600...  491 

Swasey  t.  Emerson. .Mortgage. 168 Mass.  118....  866 

Taylor  r.  State  Ins.  Go. Insurance 98  Iowa,  521 . . .  •  210 

Teele  v.  Bishop  of  Deny. ...Charities 168  Mass.  341 ... .  401 

Tellefsen  t.  Fee Treaties— Process. .  168  Mass.  188....  379 

Trefethenr.  Lynam. Husband  and  Wife.  90  Me.  376 271 

Union  Casualty  Co.  t.  Harroll Insurance. ........  98  Tenn.  691.. . .  873 

Union  Water  Oo.  ▼.  Anburn. Tarnation..... .....  90  If •*  60 2*0 

Tegler  t.  Bossnthsi Insolvency. 85Md.|7 298 


Cases  Reported.  13 

BuBjaor.  Baron      Pxob. 

Wado  y.  8tatc Juror*-Indictment  J  **  Tj£p  ^0  [     31 

Weber  ▼.  Shay. Contract* 56  Ohio  St.  116..  743 

WehUr.U.  &  Mnt.  etc  Attn..... Insurance 153 N.  Y.  116....  698 

Weill*  t.  Lery IAmtoU'n* ©/  Act'm  74  MUs.  34.....  600 

Whitehonae  ▼.  Whitehouee Check*— Tru*t*....  90  Me.  468 278 

WJJI^<E^^ WWw.  168.....  105 

Wisconsin  Marine  etc  fik.  ▼.  Wilkin  Contract* 05  Wia.  111....     86 

Wolff  r.Bluhm Dm*** 05  Wis.  267 115 

We^hoI\^r^?.!?!!!?^f;  |****^»«-  WWw.29 74 

Wywunv.  Gay. Bstrnftion*. 80 Me.  13c.....  838 

Z*cherj  r.  Mobflo  *  Ohio  &  R.  OowOrrfarv 74  Mim. 


r- 


AMERICAN  STATE  REPORTS. 

VOL.  LX. 


CASES 


COURT  OF  CRIMINAL  APPEALS 


TEXAS. 


Shannon  v.  Statu 

(85  Txxif  Cram  AL  RlFOSIB,  2.) 

HOmOrDE-SBLF-DEFENSE-PROVOKING  QUARREL. 
One  person  may  speak  to  another  about  derogatory  charges  or  state- 
ments made  or  circulated  by  such  other  against  him  without  In- 
tending to  provoke  a  difficulty;  and,  knowing  that  such  other  person 
is  armed,  he  may  also  arm  himself,  not  to  provoke  a  difficulty  or  to 
produce  an  occasion  for  Injuring  such  other,  but  to  act,  If  necessary, 
in  self-defense:  and  If,  In  an  attempt  to  adjust  the  trouble  or  reach 
an  understanding  without  any  provocation  on  his  part,  the  Insult  or 
charge  complained  of  is  not  only  persisted  In,  but  publicly  repeated, 
and  the  complainant,  roused  to  passion  thereby,  replies  in  terms 
equally  Insulting,  and  is  Immediately  attacked,  and  finally  kills  his 
adversary  In  defense  of  his  life,  he  Is  not  guilty  of  any  crime. 

HOMICIDE— SELF-DEFENSE.— The  fact  that  one  person 
with  a  grievance  arms  himself,  and  seeks  an  Interview  with  the  man 
who  wrongs  him,  Is  not  necessarily  a  provocation,  nor  does  it  place 
the  injured  party  necessarily  In  the  wrong;  and  to  deprive  him  of  the 
riant  of  self-defense,  he  must  willingly  and  knowingly  use  language 
or  commit  acts  clearly  and  reasonably  calculated  and  Intended  to 
lead  to  an  affray  at  deadly  conflict. 

Rogers  &  Herbst,  for  the  appellant. 

Searcy  ft  Garrett  and  B.  L.  Henry,  assistant  attorney  general, 
for  the  state. 

•  SIMONS,  J.  Appellant  was  convicted  of  manslaughter, 
and  his  punishment  fixed  at  two  years  in  the  penitentiary.  Ap- 
pellant and  deceased  were  young  men  under  nineteen  years  of 
age,  living  in  the  town  of  Independence,  both  of  good  character, 
and  social  position.  Deceased  was,  perhaps,  high  spirited,  had 
had  some  previous  difficulties,  and  usually  went  armed.  Appel- 
lant was  exemplary  in  his  life.    This  was  his  first  difficulty,  and 
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he  borrowed  the  pistol  need  in  the  homicide,  haying  none  of  hi» 
own.  The  issue  in  the  case  was  whether  appellant  provoked  the- 
difficulty  which  led  to  the  homicide,  and,  if  so,  with  what  intent. 
The  charge  of  the  court  was  clear,  and  instructed  the  jury  that,, 
if  appellant  provoked  the  quarrel  for  the  purpose  of  killing  de- 
ceased, it  would  be  murder,  though  done  in  self-defense;  if  only 
for  the  purpose  of  inflicting  a  battery,  it  would  be  manslaughter. 
If  the  interview  was  requested  in  a  friendly  spirit,  to  settle  a  dif- 
ficulty or  misunderstanding,  and  appellant  killed  in  defense  of 
his  life,  it  would  be  justifiable  homicide.  The  jury  having  found 
manslaughter,  the  question  arises,  Do  the  facts  proven  to  have 
attended  the  homicide  show  an  intent  or  purpose  on  the  part  of 
appellant  to  provoke  a  difficulty?  If  deceased  was  the  aggressor, 
without  provocation  on  the  part  of  appellant,  the  latter  cannot 
be  held  responsible.  There  is  no  question  that  one  may  speak  to 
another  about  derogatory  charges  or  statements  made  or  circu- 
lated by  such  other  person  against  him,  without  intending  or 
even  desiring  to  provoke  a  difficulty;  and,  knowing  such  other 
person  is  armed,  he  may  also  arm  himself,  not  to  provoke  a  diffi- 
culty or  to  produce  an  occasion  for  injuring  the  other,  but  to  act, 
if  necessary,  in  self-defense.  If,  then,  in  an  attempt  to  adjust 
the  trouble  or  reach  an  understanding,  without  any  provocation 
on  defendant's  part,  the  insult  or  charge  complained  of  is  not 
only  persisted  in,  but  publicly  repeated,  and  defendant,  roused 
to  passion  thereby,  replies  in  terms  equally  insulting,  and  is  im- 
mediately attacked,  and  finally  kills,  but  only  in  defense  of  his 
life,  we  cannot  hold  him  guilty  of  any  crime.  To  hold  other- 
wise would  be  to  deny  a  man  the  right  to  notice  any  insult  or  in- 
terrogate the  author  of  any  charge  because  he  would  forfeit  the 
right  to  defend  his  life  if  he  should  be  attacked.  The  tendency 
of  the  right  to  abuse  is  no  answer  to  the  right  itself.  The  fact 
that  one  with  a  grievance  arms  himself,  and  seeks  an  interview 
with  the  man  who  wrongs  him,  is  not  necessarily  a  provocation, 
nor  does  it  place  the  injured  party  necessarily  in  the  wrong.  He 
must  also,  as  said  by  Judge  Hurt  in  Gartwright  v.  State,  14  Tex. 
Crim.  App.  502,  "willingly  and  knowingly  use  language  or  do 
acts  reasonably  calculated  to  lead  to  an  affray  or  deadly  conflict"; 
and,  unless  the  acts  are  clearly  calculated  or  intended  to  have 
such  an  effect,  the  right  of  self-defense  is  not  compromitted, 
even  though  the  party  armed  himself  and  went  there  7  for  the 
purpose  of  a  difficulty:  White  v.  State,  23  Tex.  Crim.  App.  164. 
There  is  nothing  in  this  record  that  shows  appellant  was  the  ag- 
gressor, or  that  he  used  language  or  did  anything  reasonably  cal- 
culated to  provoke  a  difficulty.    He  invited  deceased  to  an  in* 
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terriew  in  a  quiet  and  peaceful  manner.  They  spoke  in  low 
tones,  inaudible  to  bystanders  fifteen  feet  away.  Deceased  first 
began  the  difficulty  by  loudly  stating  "that  what  he  had  said 
then  he  said  now/1  There  was  no  question  about  what  he  meant, 
for  appellant  instantly  replied,  "If  you  say  I  am  a  damned 
coward,  you  are  a  damned  liar."  Again  deceased  repeated  the 
remark,  and  appellant  replied,  and  then  deceased  attempted  to 
ride  him  down  with  a  large  and  spirited  stallion  upon  which  he 
W88  mounted,  and  was  only  prevented  from  doing  so  by  appellant 
catching  the  reins  near  the  bit  He  then  drew  his  pistol,  and, 
holding  it  down  by  his  side,  a  struggle  ensued,  deceased  endeav- 
oring to  jerk  his  reins  away  and  ride  over  appellant,  both  parties 
talking  excitedly.  Finally,  appellant,  using  his  pistol  as  a  blud- 
geon, struck  deceased,  who  thereupon  drew  his  pistol  and  began 
firing,  when  appellant  shot  and  killed  him.  In  the  record  as 
presented,  the  deceased  appears  the  aggressor  throughout. 
Enough  is  shown  in  the  statements  of  the  parties  to  show  that 
young  Shannon  had  been  insulted,  and  remarks  made  about  him 
calculated  to  bring  him  into  contempt  among  his  associates,  and, 
when  he  sought  an  explanation,  he  was  met  with  a  repetition  and 
public  avowal  of  the  charge.  When  he  replied  in  similar  terms 
to  the  insult,  he  was  violently  attacked  by  an  effort  to  ride  him 
down.  Had  he  killed  deceased  then,  it  would  have  been  in  self- 
defense;  but  he  held  the  pistol  down,  and  only  when  the  effort 
was  continued  to  ride  over  him  did  he  begin  to  use  it  as  a  blud- 
geon, and  finally  killed,  after  deceased  had  opened  fire  upon  him. 
Defendant  acted  on  the  defensive  only.  But  it  is  insisted  by 
the  state  that,  after  the  homicide,  appellant  remarked  to  Dr. 
Burford,  who  told  him  to  go  on  home,  "that  any  man  who  ran 
a  hog  over  him  [appellant],  or  insulted  him  in  the  presence  of 
ladies,  was  left";  and  that  such  a  remark  was  evidence  of  malice 
aforethought,  and  clearly  shows  that  appellant  brought  on  the 
difficulty  for  the  purpose  of  killing  deceased.  It  is  to  be  ob- 
served that  of  the  ten  bystanders,  most  of  whom  testified  for  the 
state,  but  a  single  state's  witness  testified  to  this  remark.  Dr. 
Burford  said  he  heard  no  such  remark,  and  the  jury,  to  whom 
this  issue  of  murder  was  fairly  presented  in  the  charge  of  the 
court,  practically  say  they  do  not  believe  appellant  brought  on 
the  difficulty  with  the  purpose  of  killing  deceased;  and  we  think 
the  evidence  clearly  sustains  the  correctness  of  this  finding. 
But,  concede  the  remark  was  in  fact  made;  it  simply  tends  to 
prove  that  appellant  had  a  grievance  which  impelled  him  to  seek 
an  explanation,  to  wit,  that  deceased  had  characterized  him,  in 
the  presence  of  ladies,  as  a  coward.    But  the  vital  question  in  the 
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case — whether  the  interview  was  sought  for  the  purpose  of  pro- 
voking a  difficulty — must  be  clearly  shown  by  the  facts  attend- 
ing it,  and  not  alone  by  the  remarks  of  an  excited  boy  amidst  the 
bloody  circumstances  of  his  first  difficulty.  We  do  not  feel 8  sat- 
isfied with  the  verdict,  and  think  a  new  trial  should  have  been 
granted.  The  judgment  is  reversed,  and  cause  remanded. 
Judges  all  present  and  concurring. 


HOMICIDE— PROVOCATION  BY  WORDS— SELF-DEFENSE.— 
To  reduce  a  homicide  from  murder  to  manslaughter  because  of  the 
use  of  insulting  words  by  the  deceased,  the  killing  must  take  place 
immediately  upon  their  utterance:  Evers  v.  State,  31  Tex.  Crim.  Rep. 
318;  37  Am.  St.  Rep.  811,  and  note.  Where  a  difficulty  is  sought  by 
the  defendant  with  the  deceased  for  the  purpose  of  beating  or  chas- 
tising him,  and,  in  pursuance  of  such  purpose,  defendant  arms  him* 
self  with  a  pistol  to  be  used  in  case  of  necessity,  and  with  it  kills  the 
deceased  in  pursuance  of  such  purpose,  the  killing  is  murder,  al- 
though It  was  necessary  to  use  the  pistol  In  order  to  save  his  own 
life  or  his  body  from  great  harm:  Gibson  v.  State,  89  Ala.  121;  18 
Am.  St  Rep.  96,  and  note.  See  People  v.  Button,  106  Oat  628;  46 
Am.  St  Rep.  259,  and  note. 
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FORGERY— RAILROAD  TICKET— VARIANCE.— If,  on  a 
trial  for  uttering  a  forged  railroad  ticket,  it  appears  from  the  face 
thereof  that  it  must  be  indorsed  with  a  certain  stamp  on  the  back 
before  it  Is  complete  and  binding  upon  the  railroad  company,  it 
must  also  appear  that  such  stamped  Indorsement  has  been  set  out 
in  the  indictment  as  part  of  the  forged  instrument  before  evidence  of 
such  indorsement  is  admissible. 

FORGERY  OP  RAILROAD  TICKET-CHARGE  AS  TO  AC- 
COMPLICE.—If,  on  a  trial  for  passing  a  forged  railroad  ticket  it  ap- 
peal's by  the  principal  witness  for  the  prosecution,  who  sold  the 
ticket  to  the  defendant  that  the  witness  knew  it  was  of  no  value 
unless  filled  out  and  Indorsed  with  a  certain  stamp,  it  is  essential  to 
a  conviction  that  the  jury  be  charged  as  to  accomplice  testimony 
and  the  necessity  for  Its  corroboration,  in  relation  to  such  witness. 

FORGERY— INDICTMENT— SUFFICIENCY.— It  is  essential 
to  the  validity  of  an  indictment  for  passing  a  forged  railroad  ticket 
that  the  character  of  the  instrument  and  in  what  the  forgery  con- 
sists be  fully  set  out,  both  as  to  the  face  of  the  ticket  and  as  to  an 
indorsement  on  the  back  thereof,  which  alone  renders  the  ticket  bind- 
ing and  valuable. 

B.  Johnson,  for  the  appellant. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

55  DAVIDSON,  J.  The  appellant  in  this  case  was  convicted 
of  knowingly  passing  as  true  a  forged  instrument  in  writing, 
which  is  set  out  according  to  its  tenor  in  the  indictment,  and  his 


June,  1895.]  Robinson  t>.  State.  21 

punishment  assessed  at  two  years'  confinement  in  the  peniten- 
tiary, and  from  the  judgment  and  sentence  of  the  lower  court  he 
prosecutes  this  appeal.  On  the  trial  of  the  case,  the  state  offered 
in  evidence  the  alleged  forged  instrument  as  set  out  in  the  in- 
dictment. The  appellant  objected  to  the  introduction  of  same, 
because  he  claimed  there  was  a  variance  between  the  instrument 
as  set  out  in  the  indictment  and  that  offered  in  evidence,  in  that 
the  instrument  offered  in  evidence  had  an  indorsement  on  the 
back  thereof  as  follows,  to  wit:  A  stamp  with  the  letters  "G." 
"U."  "R./'  'Tort  Worth,  Texas,  February  7,  1894,"  in  the  outer 
rim  of  said  round  stamp,  the  said  letters  being  the  first  two  and 
the  last  letter  of  the  Gulf,  Colorado,  and  Santa  Fe  B.  B.  Said 
stamp,  with  said  letters,  are  not  set  out  in  the  indictment  as  a 
part  of  the  alleged  forged  instrument,  which  was  a  passenger 
ticket  of  the  Gulf,  Colorado,  and  Santa  Fe  Bailway  Company 
from  Fort  Worth  to  Galveston  and  return.  By  reference  to  face 
of  the  ticket  as  set  out,  and  also  that  introduced  in  evidence,  ap- 
pears the  following:  "Good  within  ten  days  from  date  of  same, 
as  stamped  on  back  hereof/9  so  that  it  appears  that  the  instru- 
ment in  order  to  be  a  complete  obligation  of  said  company  for 
round  trip  passage  from  Fort  Worth  to  Galveston,  required  that 
it  be  stamped  on  the  back,  and  such  stamp  is  made  part  of  said 
ticket  from  said  reference  contained  on  the  face  thereof.  Be- 
fore the  stamped  indorsement  on  the  back  of  said  ticket  could  be 
offered  in  evidence,  it  should  have  been  set  out  in  the  indictment 
se  a  part  of  the  alleged  forged  instrument,  and  the  court  should 
have  sustained  the  objection  to  its  introduction.  It  appears  in 
this  case  that  one  F.  M.  Marple  bought  two  genuine  tickets  from 
the  agent  of  the  Gulf,  Colorado,  and  Santa  Fe  Bailway  Com- 
pany, which  were  properly  filled  out  with  the  points  of  departure 
and  destination  plainly  written  in  the  blanks  on  the  face  of  the 
tickets,  and  with  indorsements  on  the  back  thereof,  that  in  tear- 
ing out  said  tickets  from  a  ticket-book  the  agent  also  tore  out  a 
third  ticket,  not  filled  out  or  indorsed  on  the  back,  that  said 
Marple  sold  said  blank  ticket  to  the  defendant,  who  was  a  ticket 
broker  in  Fort  Worth,  receiving  therefor  the  sum  of  one  dollar. 
He  evidently  knew  at  the  time  that  said  ticket  in  its  then  shape 
was  of  no  value,  was  not  his  property,  and  that  before  it  could  be 
used  by  the  defendant,  in  order  to  make  it  a  valid  ticket*  the 
points  of  departure  and  destination  would  have  to  be  forged  in 
the  face  of  the  ticket,  and  also  the  stamped  indorsement  on  the 
back  thereof.  The  appellant,  on  the  trial  of  the  case,  claims 
that  said  Marple  was  an  accomplice  in  the  passing  of  the  forged 
instrument,  and  that  as  he  was  an  important  witness  in  the  case 
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for  the  state,  the  court,  as  to  him,  should  have  given  the  jury 
a  charge  on  accomplice  testimony.  This  the  court  did  not  do, 
and  the  defendant  reserved  an  exception  to  the  action  of  the 
court.  In  our  opinion,  the  charge  on  this  subject  should  have 
been  given.  In  our  opinion,  it  is  also  questionable  whether  the 
indictment  in  this  case  was  M  sufficient  for  the  passing  of  a 
forged  Instrument,  the  character  of  the  forged  instrument,  and 
in  what  the  forgery  consisted  should  have  been  more  fully  set 
out,  as  to  the  face  of  eaid  instrument,  as  also  the  indorsement  on 
the  back  thereof,  which  has  heretofore  been  discussed:  See 
Overly  v.  State,  34  Tex.  Crim.  Eep.  500,  decided  at  the  present 
term  of  this  court,  and  Daud  v.  State,  34  Tex.  Crim.  Rep.  460. 
For  the  errors  pointed  out,  the  judgment  is  reversed  and  tha 
cause  remanded* 


FORGERY— INDICTMENT— SUFFICIENCY  OF— VARIANCE.— 
An  indictment  for  forgery  must  set  forth  the  instrument  forged 
with  literal  accuracy,  or  show  good  cause  for  the  omission  to 
<io  so;  and  the  instrument  thus  set  forth  must  be  shown  in 
the  proof  with  the  same  accuracy:  Luttrell  v.  State,  85  Tenn. 
232;  4  Am.  St  Rep.  760,  and  note;  Hendricks  v.  State,  26 
Tex.  App.  176;  8  Am.  St.  Rep.  463,  and  note;  State  v.  Potts,  9  N.  J. 
L.  26;  17  Am.  Dec.  449,  and  note.  Immaterial  variances  resulting 
from  clerical  Inaccuracies  in  transcribing  and  misspelling  a  name 
forged  are  not  necessarily  fatal  to  the  indictment:  State  v.  Gryder,  44 
I,u.  Ann.  962;  32  Am.  St.  Rep.  358,  and  note.  See  Hocker  v.  State,  34 
Tex.  Crim.  Rep.  359;  53  Am.  St  Rep.  716.  A  difference  or  even  a 
contradiction  In  the  testimony  of  witnesses  for  the  prosecution  does 
not  defeat  an  Indictment:  State  v.  Potts,  9  N.  J.  L  26;  17  Am.  Dee. 
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[35  Texas  Criminal  Reports,  98.] 

HOMICIDE—CORPUS  DELICTI.— It  to  essential  to  a  cooyle- 
tlon  for  any  degree  of  culpable  homicide,  not  only  that  it  be  shown 
that  the  deceased  has  been  killed,  but  also  that  the  killing  was  caus- 
ed by  some  criminal  means  or  agency,  and,  unless  the  corpus  delicti 
in  both  these  respects  is  proved,  a  confession  by  the  accused  is  not 
of  itself  sufficient  to  sustain  a  conviction. 

HOMICIDE— CORPUS  DELICTI.— On  a  trial  for  murder,  evi- 
dence that  a  witness  saw  the  corpse  of  the  person  alleged  to  hare 
been  killed,  and  assisted  in  burying  it,  but  did  not  see  the  face, 
which  was  covered  with  a  bloody  cloth,  nor  did  he  see  any  wounds 
on  the  person  of  the  deceased,  nor  any  marks  of  violence.  Is  not  suffi- 
cient to  establish  that  he  came  to  his  death  by  some  criminal  means 
or  agency.    Such  evidence  does  not  establish  the  corpus  delicti. 

HOMICIDE— GOODS  OF  DECEASED  IN  POSSESSION  OP 
ACCOMPLICE— CHARGE  LIMITING  EVIDENCE.— If,  on  a  trial 
for  murder,  evidence  is  admitted  showing  that  property  of  the  de- 
ceased, after  his  death,  was  found  In  the  possession  of  one  of  the  de- 
fendants jointly  on  trial,  and  at  a  time  when  the  other  defendant  was 
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not  present,  and  It  Is  not  shown  that  the  latter  ever  had  possession 
of  the  property,  the  evidence  should  be  limited  to  the  defendant  In 
whose  possession  the  property  was  found. 

CONSPIRACY.— ACTS  AND  DECLARATIONS  of  a  co-coo- 
splrator  after  the  consummation  of  the  conspiracy  are  admissible 
only  against  the  party  doing  the  act,  or   making  the  declaration. 

HOMICIDE  —  FORMER  JEOPARDY  —  ERRONEOUS 

CHARGE.— If,  after  an  accused  has  been  acquitted  of  murder  In  the 
first  degree,  he  is  placed  on  trial  for  murder  in  the  second  degree,  it  is 
error  to  charge  the  jury  that  "when  an  indictment  charges  murder 
upon  Implied  malice  alone,  and  the  evidence  establishes,  or  tends  to 
establish,  express  malice  as  a  fact,  it  is  not  to  be  understood  that  such 
proof  would,  on  the  one  hand,  be  incompetent,  nor,  on  the  other,  that 
it  would  create  a  variance  from  the  allegations  In  the  indictment, 
but  such  evidence,  notwithstanding  It  shows  express  malice,  would, 
in  such  case,  be  sufficient  to  warrant  a  conviction  for  murder  In  the 
second  degree,  since  express  malice  comprises  and  embraces  im- 
plied malice,  just  as  murder  of  the  first  degree  comprises  and  em- 
braces murder  of  the  second  degree."  Such  charge  makes  the  ac- 
cused liable  to  conviction  for  the  crime  for  which  he  has  been  ac- 
quitted. 

HOMICIDE  —  FORMER  JEOPARDY  —  DEGREES  OF 
CRIME.— If  an  accused  has  been  put  on  trial  for  a  homicide  or  other 
offense  which  embraces  different  degrees,  and  has  been  acquitted  of 
the  higher  degree,  lie  cannot  again  be  put  on  trial  for  thai  degree 
and  It  is  the  duty  of  the  court  to  so  inform  the  jury. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

99  HENDERSON,  J.  The  appellants  were  tried  and  convict- 
ed at  the  December  term,  1894,  in  the  district  court  of  Nueces 
county  of  the  offense  of  murder  in  the  second  degree,  and  their 
punishment  assessed  at  five  years'  confinement  in  the  peniten- 
tiary. The  indictment  in  this  case  was  originally  presented  in 
the  district  court  of  Cameron  county.  A  trial  was  had  in  said 
court,  and  the  defendants  convicted  of  murder  in  the  second  de- 
gree. An  appeal  was  prosecuted  to  this  court,  and  the  case  was 
reversed  because  of  the  failure  of  the  court  to  charge  on  accom- 
plice testimony,  and  because  the  court  improperly  admitted  the 
opinion  of  a  witness  as  to  the  cause  of  the  death  of  the  deceased: 
Conde  v.  State,  33  Tex.  Grim.  Rep.  10.  After  the  case  was  sent 
back  the  venue  was  changed  to  Nueces  county.  A  trial  thereof 
was  had  in  December,  1894,  which  resulted  in  the  conviction  of 
both  of  said  defendants  for  murder  in  the  second  degree,  and  the 
punishment  of  each  assessed  at  a  term  of  live  years  in  the  peni- 
tentiary, and  from  the  judgment  and  sentences  in  said  case  the 
defendants  prosecute  this  appeal.  It  appears  that  the  parties 
were  all  Mexicans,  and  that  the  defendants  lived  with  their 
father,  Gregoria  Conde,  in  Cameron  county,  at  the  time  of  the 
alleged  homicide,  and  also  that  the  deceased,  Francisco  Andes, 
was  staying  at  Gregoria  Conde's.  The  last  time  the  latter  was 
seen  alive  was  on  the  12th  of  March,  1893,  and  within  a  few  days 
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thereafter  (not  exceeding  a  week)  the  evidence  shows  that  the 
body  of  said  Andes  was  buried  in  a  dense  thicket,  but  a  short  dis- 
tance from  Gregoria  Conde's  house.  The  only  witness  upon  this 
latter  point  is  Celso  Roman,  who  testified,  substantially,  "that  he 
lived  on  a  ranch  not  far  from  where  the  defendants  lived;  that 
about  the  twelfth  day  of  March,  1893,  Estevan  Conde  (one  of  the 
defendants)  came  to  my  house  at  the  Prado  ranch  and  asked  me 
to  go  with  him  to  'Santo  Teresa*  (the  ranch  or  place  where  de- 
fendants lived).  This  was  about  half  past  ten  o'clock  in  the 
morning.  I  mounted  my  horse  and  accompanied  him.  After 
going  some  distance,  we  met  Buperto  Conde  (the  other  defend* 
ant,  and  who  is  10°  a  brother  of  Estevan).  He  was  on  foot,  and 
coming  from  the  direction  of  the  Santo  Teresa  ranch.  Buperto 
asked  Estevan,  TIave  you  got  him?9  Estevan  answered  Tea.' 
Buperto  then  mounted  behind  Estevan.  Buperto  wore  a  knife 
and  Estevan  a  pistol.  Estevan  then  said,  'Come  on,  let  us  go/ 
I  asked,  'Where  are  you  going?*  Estevan  answered,  'We  are  go- 
ing somewhere.9  I  then  demanded  to  know  where  they  were  go- 
ing to  take  me.  Estevan  then  said,  *We  are  going  to  bury  Fran- 
cisco Andes.9  We  then  continued  on  the  road  we  were  traveling 
until  we  arrived  at  a  place  four  or  five  hundred  yards  from  Santo 
Teresa,  where  we  turned  off  the  road  and  entered  a  path.  We 
traveled  this  till  the  woods  became  too  thick  for  the  horses  to 
pass  through.  We  then  dismounted,  tied  our  horses,  and  made 
our  way  on  foot  through  a  very  thick  brush  until  we  arrived  at 
a  very  small  opening,  where  the  body  of  Francisco  Andes  was  ly- 
ing. His  head  and  shoulders  were  entirely  covered  with  a  coarse 
white  cloth;  the  cloth  was  bloody.  I  did  not  remove  the  cloth, 
nor  did  I  see  his  face.  I  knew  it  to  be  the  body  of  Francisco 
Andes  by  the  sandals  and  pantaloons.  I  did  not  see  any  wounds 
upon  the  body.  There  were  besides  the  body  a  spade  and  an  iron 
bar  with  which  to  dig  the  grave.  Estevan  showed  me  the  tools 
and  told  me  to  dig  the  grave,  which  I  did,  loosening  the  ground 
with  the  bar,  while  Buperto  threw  out  the  dirt  with  the  spade. 
We  dug  a  hole  about  a  foot  deep,  whereupon  Estevan  and  Bu- 
perto lifted  the  body  and  placed  it  in  the  hole.  I  then  covered 
the  body  with  earth,  filling  the  grave.  When  I  had  finished,  we 
gathered  up  the  tools,  and  returned  to  the  place  where  we  had 
left  our  horses.  As  we  rode  away,  we  met  Gregoria  Conde,  who 
was  on  horseback.  He  said  to  Estevan,  'Have  you  finished  the 
job?*  Estevan  answered,  TTes/  Then  Gregoria  turned  toward 
me,  and  placing  his  hand  upon  his  pistol  said,  *Be  very  careful 
about  this;  if  anything  of  this  becomes  known,  I  or  my  boys  will 
injure  you/    I  then  rode  away  and  returned  to  my  home."   This 
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witness,  according  to  his  testimony,  four  days  after  this  occur- 
rence rode  some  eighteen  miles  and  told  Mr.  White,  who  was  also 
a  witness,  what  had  occurred,  as  above  stated,  and  in  a  short  time 
thereafter  he  left  the  vicinity  and  went  over  into  Mexico  to 
fifiit  his  father,  as  he  says.  The  sheriff  in  a  few  days  hearing 
of  the  matter,  and  that  Boman  could  tell  him  in  regard  to  it, 
went  into  Mexico  and  sought  out  the  witness,  whom  he  per- 
suaded to  come  across  the  river  into  Texas,  and  point  him  out 
the  grave  where  they  had  buried  Andes.  The  body  was  ex- 
humed and  an  inquest  held.  The  corpse  was  identified  as  that 
of  Francisco  Andes,  but  no  wounds  or  marks  of  violence  were 
discovered.  And  the  doth,  spoken  of  by  the  witness  Boman, 
was  found  upon  the  body,  and  the  sheriff  stated,  "that  it  had  a 
black  substance  like  clotted  and  dried  blood  on  it."  We  have 
thus  quoted  fully  from  the  testimony  of  Boman,  as  the  state's 
cue  depends  upon  his  evidence.  The  questions  presented  for 
our  consideration  are: 

1.  Does  the  evidence  in  the  case  establish  the  corpus  delicti? 
By  this  we  mean  the  body  of  the  offense,  not  only  that  a  dead 
body  has  101  found  and  identified,  but  also  the  fact  that  the  de- 
ceased came  to  his  death  by  some  criminal  means  or  agency. 
As  said  by  Mr.  Wharton  (see  Wharton  on  Homicide,  sec.  641): 
It  is  essential  to  a  conviction  for  any  degree  of  culpable  homi- 
cide: 1.  That  the  deceased  should  have  been  shown  to  have  been 
killed;  and  2.  That  this  killing  should  have  been  proved  to  have 

been  criminally  caused Unless  the  corpus  delicti  in  both 

these  respects  is  proven,  a  confession  by  the  accused  is  not  by 
itself  sufficient  to  sustain  a  conviction91:  And  see  Lightfoot  v. 
State,  20  Tex.  Crim.  App.  77;  Harris  v.  State,  28  Tex.  Crim. 
App.  308;  19  Am.  St.  Bep.  837.  The  indictment  in  this  case  is 
in  two  counts;  in  the  first  it  is  charged  that  defendants  killed  the 
deceased  by  stabbing  him  with  a  knife;  and  in  the  second  that 
they  killed  him  by  some  means  and  with  some  weapon  unknown 
to  the  grand  jury.  This  gave  the  court,  in  trying  the  case,  the 
greatest  latitude  in  permitting  evidence  to  show  that  deceased 
came  to  his  death  by  some  criminal  means;  but  in  this  respect 
the  testimony  utterly  fails  to  establish  with  that  degree  of  cer- 
tainty which  the  law  requires  that  the  deceased,  Andes,  came  to 
his  death  by  any  criminal  means.  We  have  already  quoted  from 
the  record  all  that  is  disclosed  as  to  the  manner  or  means  of  his 
death,  and  the  most  that  can  be  gathered  from  it  is  that  the 
corpse  of  Andes  was  seen  by  the  witness,  Boman,  after  his  death, 
tnd  he  assisted  in  burying  him.  He  did  not  see  his  face;  he  saw 
no  wounds  on  his  person,  or  other  mark  of  violence.    How  long 
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he  had  been  dead,  whether  his  body  was  stiff  and  cold  or  not,  we 
are  not  told.  A  coarse  bloody  cloth  over  the  neck  of  the  de- 
ceased, and  the  unusual  circumstances  attending  the  interment 
of  the  dead  body  are  all  the  indications  of  violence  or  foul  play 
that  the  testimony  affords.  These  facts  are  unquestionably  sus- 
picious; but  even  if  they  came  from  a  witness  of  the  most  unim- 
peachable character,  could  we  say  that  the  proof  was  plenary  of 
the  "factum  propandum"  in  this  case,  to  wit,  that  the  deceased 
came  to  his  death  by  some  criminal  means  or  agency?  The 
bloody  cloth  is  all  that  we  have  that  would  indicate  violence,  but 
this  is  not  inconsistent  with  other  causes  that  might  have  pro- 
duced the  blood.  We  are  not  informed  how  fresh  the  blood  waa> 
and  it  may  have  been  from  some  animal,  and  the  cloth  used  by 
the  Mexicans  for  the  purpose  of  interment,  or  it  may  have  been 
the  blood  of  the  deceased  coming  from  his  mouth  or  his  nose, 
and  yet  his  death  may  not  have  been  occasioned  by  violence,  but 
have  occurred  from  natural  causes.  And  this  view  is  strength- 
ened when,  after  the  body  was  exhumed,  no  marks  or  indications 
of  violence  were  found  on  it;  the  body  was  then  in  an  advanced 
6tate  of  decomposition,  but  the  bones  were  all  examined  and  no 
broken  bones  or  marks  of  violence  were  found.  In  a  Mississippi 
case,  where  the  evidence  was  that  the  circumstances  of  deceased's 
death  and  the  state  of  his  body  indicated  poison  by  stramonium 
or  Jamestown  weed,  but  it  was  shown  that  the  same  symptoms 
might  have  been  caused  by  a  congestion  of  the  brain  or  stomach 
or  heart,  although  the  defendant  confessed  that  he  had  poisoned 
the  deceased  with  Jamestown  weed,  the  evidence  was  held  not 
sufficient  loa  to  authorize  a  conviction:  See  Pitts  v.  State,  43 
Miss.  472;  and  in  our  opinion,  the  evidence  in  this  case  was  not 
of  that  character  to  justify  the  jury  in  finding  that  corpus  delicti 
had  been  proven. 

2.  It  was  also  objected  in  this  case  that  the  evidence  of  the 
sash  of  deceased  having  been  found  in  the  possession  of  Estevan 
about  a  week  after  the  homicide,  and  also  that  the  gun  of  de- 
ceased was  sold  by  Gregoria  in  the  presence  of  Estevan  some  time 
after  his  death,  should  have  been  limited  in  the  charge  of  the 
court  to  Plstevan  alone,  and  that  such  evidence  could  not  possibly 
affect  Ruperto.  The  evidence  does  not  disclose  any  motive  for 
the  killing  of  Andes,  and  the  fact  that  he  was  living  at  Conde's 
house  would  leave  the  possession  of  his  personal  effects  entirely 
consistent  with  their  innocence  of  his  murder,  unless  the  motive 
for  his  taking  off  should  appear  to  have  been  robbery  or  gain. 
But,  conceding  that  the  testimony  was  properly  admitted  as  evi- 
dence tending  to  corroborate  the  accomplice  Boman,  the  que** 
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tion  is,  How  could  it  affect  Buperto,  who  was  not  present  at  the 
time,  and  is  not  shown  to  have  been  in  possession  of  either  the 
sash  or  the  gun?  When  this  case  was  before  ns  on  a  former  ap- 
peal, we  were  inclined  to  the  view  that  the  possession  of  this 
property  by  one  of  the  defendants  was  a  criminative  circum- 
stance that  could  be  used  against  both,  and  we  so  held.  But,  on 
more  mature  reflection,  in  our  opinion  it  should  only  have  been 
admitted  as  to  the  defendant,  Estevan,  and  the  court  in  its  charge 
6hould  have  limited  its  effect  to  him  alone.  The  authorities 
place  the  acts  of  one  conspirator  after  the  purpose  or  object  of 
the  conspiracy  has  been  consummated  on  the  same  plane  as  his 
declarations,  and  such  acts  or  declarations  are  admissible  only 
against  the  party  doing  the  act  or  making  the  declaration:  Arm- 
stead  v.  State,  22  Tex.  Crim.  App.  51. 

3.  The  court  also,  in  its  charge  to  the  jury,  instructed  them  as 
follows:  "You  are  instructed  where  an  indictment  charges  mur- 
der upon  implied  malice  alone,  and  the  evidence  establishes  or 
tends  to  establish  express  malice  as  a  fact,  it  is  not  to  be  under- 
stood that  such  proof  would  on  the  one  hand  be  incompetent, 
nor  on  the  other  that  it  would  create  a  variance  from  the  allega- 
tions in  the  indictment;  but  such  evidence,  notwithstanding  it 
shows  express  malice,  would,  in  such  case,  be  sufficient  to  war- 
rant a  conviction  for  murder  in  the  second  degree,  since  express 
malice  comprises  and  embraces  implied  malice,  just  as  murder  of 
the  first  degree  comprises  and  embraces  murder  of  the  second  de- 
gree. In  this,  while  no  exception  was  made  to  it,  we  believe 
that  the  court  committed  an  error.  We  are  aware  that  in  the 
case  of  Fuller  v.  State,  30  Tex.  Crim.  App.  559,  this  court  drew 
a  distinction  between  that  case  and  Parker  v.  State,  22  Tex. 
Crim.  App.  105.  In  the  Parker  case,  the  defendant  was  con- 
victed under  an  indictment  charging  him  with  murder  of  the 
offense  of  manslaughter.  Defendant  in  that  case  had  previously 
been  convicted  of  manslaughter  and  a  new  trial  granted.  In 
bis  charge  to  the  jury  on  the  last  trial,  the  judge  fully  explained 
murder  in  the  first  and  second  degrees  and  manslaughter,  but 
told  the  jury  that  defendant  was  on  trial  for  manslaughter,  and 
that  he  could  not  be  convicted  ias  of  a  higher  grade  of  homicide 
than  manslaughter,  but  that  if  they  believed  from  the  evidence 
that  he  was  guilty  of  either  murder  of  the  first  or  second  degree 
or  of  manslaughter,  they  would  find  him  guilty  of  manslaughter. 
Judge  Wilson  denounced  this  as  error.  In  speaking  of  the 
charge,  he  says:  "Defendant  had  been  acquitted  of  murder,  and 
this  acquittal  was  a  bar  to  any  further  prosecution  for  that  offense, 
and  yet  the  jury  axe  told  that  if  the  evidence  shows  the  defend- 
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ant  to  be  guilty  of  murder,  that  they  may  punish  him  for  said 
offense,  not  by  finding  him  guilty  of  murder  according  to  the  evi- 
dence, but  by  calling  his  offense  manslaughter  and  finding  him 
guilty  of  that  offense.  In  other  words,  the  jury  are  told  that, 
although  defendant  has  been  acquitted  of  murder  and  cannot 
be  punished  of  that  offense  eo  nomine,  yet,  if  they  believe  from 
the  evidence  that  he  did  commit  murder,  they  may  call  it  man- 
slaughter and  punish  him  as  for  that  offense.  It  seems  to  us 
that  this  doctrine,  if  correct,  would  deprive  the  defendant  in  a 
great  measure  of  the  benefit  of  his  acquittal  of  murder.  He 
would  still  be  punishable  for  an  offense  of  which  he  had  been 
acquitted,  which  would  be  a  result  which  the  law  does  not  con- 
template or  tolerate.  In  Puller  v.  State,  30  Tex.  Crim.  App.  559, 
Judge  White  recognizes  the  rule  laid  down  in  Parker  v.  State,  22 
Tex.  Crim.  App.  105,  as  correct,  as  applicable  to  that  case,  but 
limits  the  rule  to  a  case  where  a  party  has  been  previously  con- 
victed of  manslaughter  and  is  again  put  on  trial.  He  says:  "A 
party  charged  alone  of  manslaughter  could  not  be  convicted  upon 
evidence  which  would  show  murder,  and  not  manslaughter,  for 
though  manslaughter  be  embraced  in  the  charge  of  murder,  yet 
they  are  two  entire,  separate,  and  distinct  offenses.  Murder  is 
predicable  upon  malice,  either  express  or  implied.  Malice  is  not 
a  constituent  element  of  manslaughter,  and  manslaughter  is 
predicable  upon  there  being  adequate  cause  occasioning  the  vol- 
untary homicide.  In  such  a  case  as  Parker's,  it  was  clearly  radi- 
cal error  for  the  court  to  charge  as  was  done.  The  rule  is  other- 
wise, as  between  murder  of  the  first  and  second  degree,  where  the 
party  is  on  trial  for  murder  in  the  second  degree."  We  are  unable 
to  see  the  cogency  of  the  reason  for  a  distinction  between  the 
character  of  case,  as  stated  by  the  learned  judge  in  the  Fuller 
case,  and  an  inspection  of  the  cases  cited  will  fail  to  show  that 
the  question  of  former  acquittal  was  invoked  in  the  case.  Sec- 
tion 14  of  our  bill  of  rights  provides  that:  "No  person  for  the 
same  offense  shall  be  twice  put  in  jeopardy  of  life  or  liberty;  nor 
shall  a  person  be  again  put  on  trial  for  the  same  offense,  after  a 
verdict  of  not  guilty  in  a  court  of  competent  jurisdiction/1  And 
this  section  is  alike  applicable  to  all  offenses  in  which  life  or  lib- 
eity  are  involved.  Murder  of  the  first  and  second  degrees  have 
some  essential  elements  in  common,  but  they  are  none  the  less 
distinct  offenses  with  different  punishments  provided*  The  lines 
between  two  offenses  are  sometimes  shadowy,  and  60  with  murder 
of  the  second  degree  and  manslaughter.  They  have  essential  ele- 
ments in  common,  and  it  is  sometimes  exceedingly  difficult  to 
mark  the  distinction  between  the  two  offenses.    But  they  are 
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nevertheless  distinct  104  offenses,  and  yet  it  is  insisted  that  the 
constitutional  guaranty  shall  be  available  when  the  prosecution 
is  for  manslaughter,  after  a  former  acquittal  of  murder  of  the 
first  and  second  degrees.  But  if  the  prosecution  is  for  murder 
of  the  second  degree,  after  an  acquittal  of  murder  of  the  first 
degree,  the  constitutional  guaranty  is  of  no  avail.  Mr.  Bishop 
(1  Bishop  on  Criminal  Law,  sec.  1004),  in  speaking  of  this  con- 
stitutional right  as  involved  in  a  grant  of  a  new  trial,  says:  "The 
waiver  of  the  constitutional  right  implied  in  an  application  for  a 
new  trial  is  construed  to  extend  only  to  the  precise  thing  con- 
cerning which  relief  is  sought/'  and  he  shows  that  where  one 
count  embraces  several  offenses  as  murder,  which  embraces  de- 
grees as  also  manslaughter,  and  there  is  a  finding  of  a  minor 
grade  of  offense,  and  the  verdict  is  silent  as  to  other  grades  by 
the  weight  of  authority,  this  is  an  acquittal  of  the  higher  grades. 
Long  since  this  has  been  the  doctrine  of  the  courts  of  our  state: 
See  Jones  v.  State,  13  Tex.  168;  62  Am.  Dec.  550;  State  v.  Bel- 
den,  33  Wis.  124;  14  Am.  Bep.  748;  Brennan  v.  People,  15  111. 
518.  In  our  opinion,  this  constitutional  guaranty  is  applicable 
to  all  offenses,  and  where  a  defendant  has  once  been  put  on  trial 
for  an  offense  which  embraces  different  degrees,  and  has  been 
acquitted  by  a  jury  of  the  higher  degree,  he  cannot  be  again  put 
on  trial  for  such  higher  grade,  and  it  is  the  duty  of  the  court  to 
so  inform  the  jury. 

For  the  errors  herein  discussed,  the  judgment  of  the  lower 
court  is  hereby  reversed  and  the  cause  remanded. 

DAVIDSON",  J.,  dissenting.  I  concur  in  that  portion  of  the 
opinion  holding  the  corpus  delicti  is  not  sufficiently  proved.  I 
dissent  from  that  part  of  the  opinion  holding  the  trial  court 
should  have  limited  in  his  charge  the  effect  of  the  testimony 
showing  that  Estevan  Conde  was  in  possession  of  deceased's  sash 
and  that  Gregoria  Conde,  in  the  presence  of  Estevan,  sold  de- 
ceased's gun.  Both  of  these  facts  occurred  just  after  deceased's 
death,  and  was  evidence  to  prove  the  main  fact  and  not  a  collat- 
eral issue.  The  same  evidence  relied  upon  to  connect  Buperto 
Conde  with  the  death  of  deceased  was  relied  on  to  connect  Este- 
van and  Gregoria  with  said  death.  The  possession  of  the  sash 
by  Estevan  and  of  the  gun  by  Gregoria  were  not  acts,  declara- 
tions, or  conduct  of  conspirators  transpiring  subsequent  to  the 
crime,  but  were  physical  facts*,  independent  and  inculpatory  in 
their  nature,  and  were  fruits  of  the  crime.  Th$  sash  and  gun 
were  property  of  the  deceased  and  in  his  possession  just  prior  to 
his  death:  Fieraon  v.  State,  18  Tex.  Crim..App.  524;  Clark  v. 
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State,  28  Tex.  dim.  App.  189;  19  Am.  St.  Rep.  817;  Conde  ▼» 
State,  33  Tex.  Crim.  Eep.  10;  Pace  v.  State  (Tex.  Crim.  App. 
Dec.  17, 1892),  20  S.  W.  Rep.  762.  This  evidence  was  as  cogent 
against  Ruperto  as  against  either  Estevan  or  Gregoria  and  was 
pertinent  to  prove  the  main  fact  and  not  a  collateral  issue:  Same 
authorities;  Foster  v.  State,  32  Tex.  Crim.  Rep.  39.  I  further 
dissent  from  that  portion  of  the  opinion  overruling  Puller  v. 
State,  30  Tex.  Crim.  App.  559.  I  cannot  add  anything  to  the 
reasoning  of  Judge  White  in  that  case,  and  adopt  it  as  the  reasons 
for  my  dissent  on  this  question.  - 

105  Judge  Hurt,  presiding  judge,  concurs  with  the  opinion 
of  Judge  Henderson  in  regard  to  the  first  two  propositions,  but 
not  as  to  the  latter. 

HOMICIDE— PROOF  OF  CORPUS  DBLICTI-OONFBSSION.— 
The  corpus  delicti  in  murder  consists  of  two  elements,  namely,  the 
death  and  the  criminal  agency  of  another  In  causing  It:  Campbell  v. 
People,  159  111.  9;  60  Am.  St  Rep.  184,  and  note;  People  t.  Palmer, 
109  N.  Y.  110;  4  Am.  St.  Rep.  423,  and  note.  A  confession  alone  will 
not  sustain  a  conviction  of  crime  in  the  absence  of  corroborative 
proof  of  the  corpus  delicti:  Wlllard  v.  State,  27  Tex.  App.  386;  11  Am. 
St  Rep.  197,  and  note;  monographic  note  to  Daniels  v.  State,  6  Am. 
fit.  Rep.  251;  Bradford  v.  State,  104  Ala.  68;  68  Am.  St  Rep.  24,  and 
extended  note. 

CONSPIRACY— EVIDENCE— ACTS  AND  DECLARATIONS  O" 
CO-CONSPIRATORS.— After  a  conspiracy  Is  ended,  and  its  object 
has  been  actually  reached,  the  declarations  of  one  conspirator  are 
not  admissible  in  evidence  against  the  others:  State  v.  Green,  40  S. 
C.  328;  42  Am.  St  Rep.  872;  but  only  against  himself:  McKenzie  v. 
State,  82  Tex.  Crim.  Rep.  568:  40  Am.  St  Rep.  795,  and  note. 

FORMER  JEOPARDY— EFFECT  OF  OBTAINING  A  NEW 
TRIAL.— Where  a  person  indicted  for  murder  in  the  first  degree  was 
convicted  of  murder  in  the  second  degree  and  obtained  a  new  trial, 
it  was  held  that  on  the  second  trial  he  could  not  be  tried  for  or  con- 
victed of  a  higher  crime  than  murder  in  the  second  degree:  Johnson 
v.  State,  20  Ark.  81;  21  Am.  Rep.  154;  extended  note  to  People  v. 
Bentley;  11  Am.  St  Rep.  229.  This  holding  is  supported  by  the  pre- 
ponderance of  authority,  although  there  are  many  respectable  au- 
thorities holding  to  the  contrary,  reasoning  that  the  effect  of  granting 
a  new  trial  is  to  set  aside  the  whole  verdict,  and  leave  the  case  in 
the  same  condition  as  If  it  had  never  been  rendered:  Monographic 
note  to  Commonwealth  v.  Arnold,  4  Am,  St  Rep.  117-120. 
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p»  Tkzas  Cbiminjll  Ripobtb,  170.] 

JURY  AND  JURORS— QUALIFICATIONS.— If  a  Juror  on  his 
vttar  dire  examination  in  a  criminal  case  states  that  he  has  formed 
an  opinion  with  reference  to  the  guilt  or  innocence  of  the  accused 
from  general  talk  and  rumor,  and  that  he  has  also  talked  with  a 
witness  in  the  case,  but  that  he  could  give  the  accused  as  fair  and 
Impartial  a  trial  as  if  he  had  never  heard  of  the  case,  he  is  compe- 
tent, in  the  absence  of  a  showing  that  the  witness  talked  with  was 
a  material  one  in  the  case  and  that  the  conversation  was  a  factor  in 
the  opinion  formed. 

INDICTMENT— ROBBERY— DESCRIPTION  OP  FOREIGN 
MONEY.— An  indictment  for  robbery  describing  the  property  taken 
as  "one  dollar  in  Mexican  money  of  the  value  of  fifty  cents"  is  insuf- 
ficient, for  the  reason  that  the  court  can  take  no  judicial  cognizance 
of  foreign  money,  and  that,  in  describing  it  in  the  indictment,  it  must 
be  treated  as  property  merely,  and  not  money,  and  described  by 
name,  kind,  quantity,  and  ownership,  as  directed  by  statute. 

Burgess  &  Hopkins,  A.  B.  Story,  W.  A.  H.  Miller,  and  W.  P. 
Ramsey,  for  the  appellant. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

m  HENDERSON,  J.  Appellant  in  this  case  was  tried  in 
the  court  below  on  an  indictment  charging  him  with  robbery, 
was  convicted,  and  his  punishment  assessed  at  ten  years9  confine- 
ment in  the  penitentiary,  and  from  the  judgment  and  sentence 
of  the  lower  court  he  prosecutes  this  appeal.  The  appellant  as- 
signs as  error  the  overruling  of  his  motion  for  a  continuance.  No 
such  error  appears  as  would  authorize  a  reversal  of  this  case  on 
that  account.  Inasmuch,  however,  as  this  matter  i»  not  likely 
to  come  up  in  this  shape  again,  it  is  unnecessary  to  dismiss  it. 
Appellant  also  assigns  as  error  the  overruling  of  his  challenge  £o* 
cause  to  the  jurors  Young  and  Carraway.  Both  of  said  juror* 
on  their  17S  voir  dire  examination  stated  that  they  had  formed 
an  opinion  with  reference  to  the  guilt  or  innocence  of  appellant- 
It  is  stated  that  they  had  formed  such  an  opinion  from  genera* 
talk  and  rumor  afloat  in  the  county,  and  that  they  had  a  taJ* 
with  a  witness  in  the  case,  but  that  they  could  go  into  the  jury- 
box,  and  give  appellant  a  fair  and  impartial  trial,  as  if  they  bar 
never  heard  of  the  case.  The  appellant  challenged  said  jurors 
for  cause,  and  then  challenged  them  peremptorily,  and  afterward 
exhausted  his  challenges,  and  was  compelled  to  take  a  juror  ob- 
noxious to  him,  and  he  now  assigns  the  action  of  the  court  in 
overruling  his  challenge  for  cause  as  error.  In  the  case  of  Suit 
v.  State,  30  Tex.  dim.  App.  319,  the  juror  stated  that  he  had 
formed  an  opinion,  that  it  would  require  evidence  to  remove 
his  opinion,  but  that  it  would  not  influence  him  in  rendering  a 
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verdict,  and  that  lie  could  render  a  fair  and  impartial  verdict 
upon  the  evidence  as  testified  to  on  the  trial,  and  the  law  as  given 
by  the  court,  uninfluenced  by  his  present  opinion.  His  opinion,  it 
6eems,  was  formed  from  rumor,  and  not  from  having  heard  any 
evidence  in  the  case,  or  from  having  talked  with  any  witness  about 
the  case.  In  that  case  it  was  held  that  he  was  a  competent  juror. 
In  Shannon  v.  State,  34  Tex.  Crim.  Bep.  6,  the  juror  answered 
that  he  had  formed  an  opinion  which  it  would  require  evidence 
to  remove,  but  that  he  could  give  defendant  a  fair  and  impartial 
trial  according  to  law  and  the  evidence.  It  was  further  disclosed 
that  the  juror  had  formed  his  opinion  from  having  heard  the  evi- 
dence in  the  case  at  a  former  trial.  The  learned  judge,  in  decid- 
ing the  question  as  to  the  competency  of  said  juror,  draws  a  dis- 
tinction between  the  former  case  of  Suit  v.  State,  30  Tex.  Crim. 
A  pp.  319,  and  the  case  of  Shannon  v.  State,  34  Tex.  Grim.  Rep. 
5,  and  predicates  the  distinction  upon  the  fact  that  in  the  first 
ease  the  juror  had  formed  his  opinion  merely  from  hearsay  and 
rumor,  while  in  the  latter  case  he  had  formed  his  opinion  from 
having  heard  the  evidence  in  the  case;  and  it  was  held  in  the 
latter  case  that,  under  such  circumstances,  notwithstanding  the 
juror  qualified  under  the  rule  previously  laid  down  in  the  Suit 
case,  yet  it  could  not  be  said  that  he  was  a  fair  and  impartial 
juror,  his  opinion  being  formed  from  having  heard  the  sworn 
testimony  in  the  case.  In  the  case  now  before  us,  it  is  disclosed 
that  the  jurors  had  talked  with  a  witness  in  the  case,  but  it  is 
not  disclosed  what  witness,  whether  he  was  a  material  witness  in 
the  case  or  not,  or  whether  the  conversation  with  such  witness 
entered,  in  any  respect,  as  a  factor  in  the  opinion  formed  by  the 
juror.  In  our  opinion,  it  was  the  duty  of  the  appellant  to  have 
pushed  the  investigation  further,  and  to  have  shown  that  the 
opinion  so  formed  was,  in  part  at  least,  formed  from  having  talk- 
ed with  a  witness  about  the  facts  in  the  case. 

The  other  question  presented  in  this  case  for  our  considera- 
tion is  whether  the  allegation  in  the  indictment  descriptive  of  the 
property  charged  to  have  been  taken  by  means  of  the  robbery,  is 
sufficiently  set  out.  The  allegation  in  the  indictment  in  this  re- 
gard is  in  the  following  language:  "That  the  defendant  by 
means  ....  did  then  and  there  take  from  the  possession  of 
him,  the  said  Whitfield,  one  dollar  in  1T8  silver  coin,  the  same 
being  current  and  lawful  money  of  the  United  States  of  America, 
and  then  and  there  of  the  value  of  one  dollar,  and  one  dollar  in 
Mexican  money,  then  and  there  of  the  value  of  fifty  cents."  On 
the  trial,  the  proof  showed  that  the  allegation  as  to  the  dollar  in 
silver  coin  of  the  United  States  was  not  proven,  so  that  the  con* 
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viction  of  the  appellant  depends  entirely  upon  the  question 
whether  or  not  the  allegation,  "one  dollar  in  Mexican  money,  of 
the  value  of  fifty  cents,"  is  a  good  and  sufficient  description  of 
the  property  taken.  There  appears  to  be,  with  reference  to  the 
description  of  money  of  the  United  States  of  America,  in  the  de- 
cisions of  our  court,  some  inconsistency,  which  it  is  now  not  neces- 
sary to  attempt  to  reconcile.  It  will  be  found  that  the  later  cases 
allow  greater  latitude  in  the  description  of  money  of  the  United 
States,  which  is  attributable  to  the  two  articles  on  the  subject; 
Code  Crim.  Proa,  arts.  427, 428  i;  Bryant  v.  State,  16  Tex.  Grim, 
App.  144;  Dukes  v.  State,  22  Tex.  Crim.  App.  192;  Lewis  t.  States 
28  Tex.  Crim.  App.  140.  Formerly,  an  allegation  for  the  theft 
of  money,  describing  the  same  in  general  terms,  without  giving 
some  further  description  as  to  the  kind  and  denomination  of 
such  money,  would  not  have  been  sufficient,  but  the  rule  would 
have  been  as  at  common  law.  And  to  the  same  effect  see  the  de- 
cisions of  other  states:  State  v.  Longbottoms,  11  Humph.  40; 
People  v.  Ball,  14  Cal.  101;  73  Am.  Dec.  631;  Leftwich  t.  Com- 
monwealth, 20  Oratt.  716.  It  will  be  observed,  however,  that  we 
are  not  now  discussing  money  of  the  United  States  of  America, 
but  what  is  alleged  to  be  money  in  Mexico,  or  Mexican  money. 
So  far  as  we  are  advised,  our  courts  take  no  judicial  cognizance 
of  Mexican  money,  and  we  have  no  statute  on  the  subject;  so 
that  in  the  description  of  the  alleged  money  of  a  foreign  country, 
it  will  be  treated  as  property  under  article  427  of  the  Code  of 
Criminal  Procedure,  which  reads  as  follows:  "When  it  becomes 
necessary  to  describe  property  of  any  kind  in  an  indictment,  a 
general  description  of  same  by  name,  kind,  quantity,  number, 
and  ownership,  if  known,  shall  be  sufficient/1  The  description  of 
property  in  this  indictment,  as  has  heretofore  been  stated,  is  "one 
dollar  in  Mexican  money."  If  the  same  terms  were  employed  as 
to  American  money,  we  would  not  be  informed  as  to  the  name  of 
any  specific  coin,  as  to  its  kind,  whether  gold  or  silver,  or  as  to 
its  quantity,  whether  the  dollar  would  consist  of  one  or  more 
wins;  and  applying  the  same  rule  the  indictment  fails  to  dis- 
•close  the  kind  of  Mexican  money,  the  name  of  the  coin,  or  how 
many  pieces  it  took  to  constitute  the  dollar.  If,  however,  the  in- 
dictment had  been  drawn  for  the  theft  of  coin  of  the  United 
States  of  America,  it  might  have  been  sufficient  under  article 
428  i,  but  the  description  of  the  property  in  this  indictment, 
which  was  money  of  a  foreign  nation,  is  of  such  a  general  char- 
acter that  appellant  was  not  apprised  of  the  specific  charge  against 
him,  and  could  not  anticipate  the  proof  that  might  be  offered  on 
the  part  of  the  state. 

am.  St.  Rsf..  Vol.  LX^-S 
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If  the  allegation  had  been  "a  one  dollar  silver  coin,  of  the  de- 
nomination and  value  of  one  dollar  of  the  republic  of  Mexico," 
we  might  deem  the  description  sufficient:  See  2  Bish6p  on  Crim- 
inal Procedure,  sec.  703;  but  such  174  is  not  the  charge  in  the 
indictment  in  this  ease.  We  are  aware  that  this  <;ourt,  Judge 
Willson  rendering  the  opinion,  in  Bravo  v.  State,  20  Tex.  Crim. 
App.  177,  held  a  description  of  Mexican  coin  substantially  simi- 
lar to  that  contained  in  this  indictment  sufficient;  but  his  atten- 
tion does  not  seem  to  have  been  called  to  the  fact  that  it  was 
Mexican  money,  and  the  learned  judge  said  in  that  case:  "We 
cannot  commend  the  description  given  in  the  indictment  of  the 
property,  but  still  we  think  it  must  be  regarded  as  sufficient/* 
We  cannot  agree  with  Judge  Willson  in  holding  that  the  indict- 
ment in  the  Bravo  case  described  the  Mexican  money,  which  we 
hold  to  be  simply  property,  by  its  name,  kind,  quantity,  and  num- 
ber. The  number  was  not  given.  The  allegation,  "twenty-seven 
and  sixty  one-hundrodths  dollars  in  Mexican  money,"  does  not 
attempt  to  define  the  number  of  pieces  stolen;  and  while  this 
might  be  a  sufficient  allegation  for  the  theft  of  legal  tender  money 
of  the  United  States,  it  does  not  suffice  when  applied  to  property 
generally,  as  is  the  case  with  foreign  money.  Because  the  indict- 
ment in  this  case  does  not  sufficiently  describe  the  property  al- 
leged to  have  been  taken,  the  judgment  of  the  lower  court  i» 
reversed  and  the  cause  remanded. 

Davidson,  J.,  absent. 


TRIAD-COMPETENCY  OP  JURORS— QUALIFIED  OPINIONS. 
The  right  to  unbiased  or  unprejudiced  jurors  Is  an  inseparable  and 
Inalienable  part  of  the  right  of  trial  by  jury:  Monographic  note  to 
Commonwealth  v.  Brown,  0  Am.  St.  Rep.  744.  But  a  juror  is  not 
disqualified  who  states  on  his  voir  dire  that  he  has  read  in  the 
newspapers  what  purported  to  be  the  facts  of  the  case,  and  had 
formed  and  expressed  some  opinion  therefrom  upon  the  merits,  but 
that  it  was  not  fixed  and  would  not  influence  his  verdict:  State  v. 
Kelly,  28  Or.  225;  52  Am.  St.  Rep.  777,  and  note;  State  v.  Van  Wye, 
130  Mo.  227;  58  Am.  St.  Rep.  627,  and  note.  But,  if  he  has  formed  a 
decided  opinion  from  a  conversation  with  the  prosecuting  witness, 
he  is  incompetent*  Armistead  v.  Commonwealth,  11  Leigh,  657;  37 
Am.  Dec.  633,  and  note.  But  see  Thomson  v.  People,  24  111.  60;  76 
Am.  Dec.  733.  and  note. 

ROBBERY-INDICTMENT— SUFFICIENCY  OF.— An  indictment 
for  robbery  is  sufficient  without  averment  of  the  value  of  the  prop- 
erty taken:  State  v.  Perley,  86  Me.  427;  41  Am.  St  Rep.  564,  and  note. 
But  it  must  allege  ownership  of  the  property  taken  to  be  in  the 
party  alleged  to  have  been  robbed:  State  v.  Lawler,  130  Mo.  366;  51 
Am.  St.  Rep.  575,  and  note. 

EVIDENCE-JUDICIAL  NOTICE— FOREIGN  COINS.— The  cur- 
rent coins  of  a  country,  whether  established  by  statute  or  custom, 
will  be  noticed  Judicially,  but  the  value  of  Canada  currency,  or  the 
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rate  of  Canadian  interest,  are  not  properly  cognizable  by  courts  of 
this  country:  Monographic  note  to  Lanfear  v.  Meatier,  88  Am.  Dec 
006b  on  judicial  notice. 


Stewart  vm  State. 

[86  Texas  cbdoxal  Rzfobib,  174.] 

INGEST— FORMER  JEOPARDY.— An  acquittal  for  rape  does 
not  bar  a  prosecution  for  incest  with  the  same  party  growing  out  of 
the  same  transaction.  The  offenses  are  distinct,  each  requiring  a 
different  character  of  proof. 

EVIDENCE— COURT  RECORDS.— The  best  evidence  of  the 
contents  of  a  court  record  is  a  certified  copy  thereof,  under  the  hand 
and  seal  of  the  clerk  of  the  court,  and  it  is  error  to  admit  parol  evi- 


APPELLATE  PRACTICE.— THE  ADMISSION  OF  INAD- 
MISSIBLE EVIDENCE,  if  harmless,  is  not  ground  for  reversal  of 
the  judgment. 

INCEST— ACCOMPLICE.— If,  on  a  trial  for  incest,  the  evi- 
dence tends  to  show  that  the  prosecuting  witness  consented  to  the 
commission  of  the  offense  charged,  she  should  be  treated  as  an  accom- 
plice; and  the  jury  should  be  instructed  that  before  they  can  convict 
her  testimony  must  be  corroborated. 

Cunningham  &  Cunningham,  for  the  appellant. 

11  Trice,  assistant  attorney  general,  for  the  state. 

177  HENDERSON,  J.  Appellant  in  this  case  was  tried  in  the 
court  below  on  a  charge  of  incest,  was  convicted,  and  his  punish- 
ment assessed  at  five  years'  confinement  in  the  penitentiary,  and 
from  the  judgment  and  sentence  of  the  lower  court  he  prosecutes 
this  appeal.  The  appellant  in  this  case  filed  a  plea  of  former 
jeopardy.  Said  plea  set  up  an  indictment  for  rape  by  the  appel- 
lant on  the  person  of  the  prosecutrix  in  this  case,  and  a  verdict 
and  judgment  of  acquittal  in  said  cause.  Appellant  alleged  that 
they  were  one  and  the  same  transaction,  and  set  the  same  up  in 
bar  of  this  prosecution.  On  motion  of  the  district  attorney,  the 
court  struck  out  said  plea,  to  which  action  of  the  court  appellant 
excepted.  In  this  there  was  no  error.  While  the  testimony 
might  show  that  it  was  one  and  the  same  transaction,  yet  the  of- 
fenses are  distinct,  and  each  requires  a  different  character  of 
proof.  The  same  person  might  be  innocent  of  the  charge  of  rape, 
while  in  the  same  transaction  he  might  be  guilty  of  incest,  and 
an  acquittal  for  the  rape  does  not  bar  a  prosecution  for  the  in- 
cest There  was  no  error  in  the  delay  of  the  court  in  sending 
for  witnesses  to  prove  the  divorce  of  appellant  from  his  former 
wife,  of  which  appellant  can  complain.  Appellant  insists  that 
the  court  committed  an  error  in  allowing  the  witness,  Dean,  to 
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state  before  the  jury  that  he  had  examined  the  index-book  and 
records  of  the  district  court  of  Henderson  county,  Texas,  and 
found  the  case  indexed  as  follows:  f'W.  Tannehill  v.  Annie 
Tannehill.  Judgment.  Minute  Book  H."  This,  in  our  opinion, 
was  not  the  best  evidence,  but  a  certified  copy  of  the  entry,  un- 
der the  hand  and  seal  of  the  district  clerk  of  Henderson  county, 
should  have  been  produced.  Appellant  also  assigns  as  error  the 
fact  that  the  court  permitted  the  district  attorney,  on  cross-ex- 
amination of  the  wife  of  appellant,  to  ask  her  if  she  did  not,  at 
a  certain  time  and  place  named,  state  to  J.  W.  Taylor,  in  the 
presence  of  J.  N.  Gallagher,  that  her  daughter,  1T8  Mamie,  had 
told  her  of  the  way  the  appellant  had  treated  her.  This  testi- 
mony, we  think,  was  rendered  legitimate  on  cross-examination 
by  the  testimony  of  the  witness  given  on  her  direct  examination. 
At  any  rate  the  witness  answered  "no,"  and  her  testimony  waa 
thus  rendered  harmless.  Subsequently,  the  state  contradicted  her 
by  the  witness,  Gallagher;  this  contradiction  was  properly  lim- 
ited in  the  charge  of  the  court. 

The  appellant  complains  in  this  case  and  assigns  as  error  the 
failure  of  the  court  to  charge  the  jury  on  accomplice  testimony. 
An  examination  of  the  statement  of  facts  in  this  case  discloses 
that  the  state's  case  was  made  out  by  the  witness,  Mamie  Tanne- 
bill,  the  stepdaughter  of  the  appellant,  and  it  also  discloses  that 
the  said  Mamie  Tannehill  occupies,  in  relation  to  the  case, 
such  an  attitude  as,  in  our  opinion,  rendered  it  necessary  for  the 
court  to  have  given  such  a  charge.  Her  evidence  shows  that  the 
acts  of  copulation  occurred  in  the  same  bed  with  her  mother; 
that  there  were  three  such  acts,  and  while  she  says  that  she  re- 
sisted, and  did  all  she  could  to  prevent  it,  yet  that  he  succeeded 
«ach  time,  and  that  her  mother,  who  was  lying  by  her  side,  waa 
not  disturbed.  Her  mother  also  testifies  that  she  knew  nothing 
of  the  transactions,  and  that  she  never  had  heard  of  them  until 
the  arrest  of  her  husband.  Other  witnesses  were  in  the  adjoin- 
ing rooms  and  close  by,  and  they  heard  no  disturbance.  If  the 
proof  was  clear  that  Mamie  Tannehill  was  forced  against  her 
will  to  carnal  intercourse,  and  there  was  no  contrary  proof,  then 
she  would  not  stand  as  an  accomplice,  would  require  no  corrobo- 
ration, and  it  would  not  be  necessary,  in  such  a  case,  for  the  court 
to  charge  on  accomplice  testimony;  but  this  is  not  such  a  case, 
and,  at  most,  she  stands  in  such  a  dubious  attitude  as  consenting 
to  the  acts  of  copulation  as,  in  our  opinion,  required  the  court  to 
submit  to  the  jury  a  charge  on  accomplice  testimony.  Tn  thia 
case,  if  there  is  such  corroborative  evidence,  it  is  certainly  of  a 
weak  character,  and  this  rendered  it  the  more  imperative  on  the 
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part  of  the  court  to  have  charged  the  jury  that  if  they  believed 
she  was  an  accomplice,  they  must  find  that  she  was  corroborated 
before  they  could  convict  the  defendant.  This  was  not  done,  and 
for  this  error,  if  for  no  other,  the  judgment  in  this  case  must  be 
reversed,  and  it  is  accordingly  ordered  that  this  case  be  reversed 
and  remanded:  Watson  v.  State,  9  Tex.  Crim.  App.  237;  Freeman, 
v.  State,  11  Tex.  Crim.  App.  92;  40  Am.  Rep.  787;  Mercer  v. 
State,  17  Tex.  Crim.  App.  452;  Shelly  v.  State,  95  Tenn.  152; 
49  Am.  St.  Rep.  926. 
Reversed  and  remanded. 

Davidson,  J.,  absent. 


FORMER  JEOPARDY-PLEA  OP— WHEN  SUSTAINABLE.— A 
plea  of  former  acquittal  Is  good  wherever  the  facts  charged  In  the 
indictment  would,  if  proved,  have  procured  a  conviction  on  a  prior 
Indictment  under  which  the  prisoner  has  been  acquitted:  Durham  v. 
People,  4  Scam.  172;  39  Am.  Dec.  407,  and  note;  Dominick  v.  State. 
40  Ala.  G80;  01  Am.  Dec.  496.  The  decisive  test  is.  Will  the  same  evi- 
dence support  both  charges?  State  v.  Johnson,  12  Ala.  840;  40  Am. 
Dec.  283.    See  extended  note  to  State  v.  Nash,  41  Am.  Rep.  475-477. 

APPEALr-ADMISSlON  OP  IMPROPER  EVIDENCE.— The  ad- 
mission of  Irrelevant  and  immaterial  evidence  not  affecting  the  result 
Is  not  reversible  error:  Cronfeldt  v.  Arrol,  50  Minn.  327;  36  Am.  St. 
Rep.  048,  and  note;  Chicago  etc.  R.  R.  Co.  v.  Wolcott,  141  Ind.  267; 
R0  Am.  St.  Rep.  320. 

INCEST— ACCOMPLICE-^ TESTIMONY  OP.— A  woman  who  con- 
sents to  the  crime  of  iucest  knowingly,  voluntarily,  and  with  the 
name  Intent  which  actuated  the  man  is  his  accomplice,  and  a  convic- 
tion cannot  be  sustained  if  based  upon  her  uncorroborated  testimony: 
Shelly  v.  State,  95  Tenn.  152;  49  Am.  St.  Rep.  926,  and  note.  But  if 
the  crime  of  Incest  Is  committed  through  fear  or  force,  the  person 
against  whom  such  fear  and  force  were  employed  is  not  an  accom- 
plice, and  her  testimony  does  not  require  corroboration:  Smith*  v. 
Btate,  106  Ala.  1;  54  Am.  St.  Rep.  140,  and  note. 
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INDICTMENT— COUNTS— "SAME  OFFENSE."— Under  the 
Texas  statute,  an  Indictment  may  contain  as  many  counts  charging 
the  same  offense  as  It  may  be  deemed  necessary  to  insert.  The 
words  "same  offense"  mean  the  same  criminal  transaction. 

INDICTMENT— JOINDER  OF  OFFENSES.— Burglary  and 
conspiracy  to  commit  burglary  may  be  Joined  In  separate  counts  In 
the  same  indictment;  and,  if  the  evidence  shows  that  only  one  crim- 
inal transaction  is  involved,  the  court  need  not  restrict  the  prosecu- 
tion to  any  particular  count. 

INDICTMENT— JOINDER  OF  C0UN18.— Counts  may  be 
Joined  in  the  same  indictment  to  meet  the  various  aspects  in  which 
ttie  evidence  may  present  Itself;  and,  If  It  appears  from  the  evidence 
that  only  one  criminal  transaction  Is  involved,  the  court  need  not 
restrict  the  prosecution  to  a  particular  count. 
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CRIMINAL  LAW-  EVIDENCE— PRELIMINARY  EXAMIXA- 
TION.— If  an  accused  voluntarily  testifies  for  himself  at  his  prelim- 
inary examination,  his  statements  then  made  are  admissible  against 
him  on  a  subsequent  trial,  whether  he  was  or  was  not  under  arrest 
and  cautioned;  and  the  examining  court  is  not  required  to  inform  the 
accused  that  he  can  testify  if  he  wishes,  but  that  he  does  not  have 
to  testify;  and  the  failure  of  the  court  to  so  inform  him  Is  no  objec- 
tion to  the  admission  of  his  voluntary  testimony  on  a  subsequent 
trial 

BURGLARY— CONSPIRACY  TO  COMMIT.— If  a  person  en- 
ters In  a  conspiracy  by  positive  agreement  to  commit  a  burglary,  be 
may  be  convicted  of  the  conspiracy,  although  he  subsequently  with- 
draws and  takes  no  part  in  the  commission  of  the  burglary. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

242  HURT,  P.  J.    The  indictment  in  this  case  contains  two 
counts;  the  first  for  burglary,  the  second  for  conspiracy  to  com- 
mit the  same  burglary.    Appellant  was  convicted   for  the  con- 
spiracy.   After  the  state  had  closed  its  evidence,  counsel  for  ap- 
pellant moved  the  court  to  compel  the  district  attorney  to  elect 
upon  which  count  the  state  would  prosecute.    This  motion  waa 
denied,  and  appellant  excepted,  reserving  a  bill.    The  evidence 
disclosed  that  the  conspiracy  or  agreement  was  to  commit  the 
burglary  charged  in  the  first  count.    Now,  while  it  is  true  that 
the  offense  called  "conspiracy"  was  complete  when  the  positive 
agreement  was  made  between  appellant  and  W.  D.  Dill  to  com- 
mit the  burglary,  and  it  is  also  true  that  the  burglary  and  the 
conspiracy  to  commit  the  same  are  distinct  offenses,  still  they 
may  constitute  but  one  criminal  transaction.    Our  statute  (Code 
Crim.  Proa,  art.  433)  provides  that  an  indictment  or  information 
may  contain  as  many  counts  charging  the  same  offense  as  the  at- 
torney who  prepares  it  may  think  necessary  to  insert.    If  the  stat- 
ute means  when  it  says  "the  same  offense"  that  the  offenses  must 
be  technically  the  same,  then  theft  and  swindling  cannot  be  in- 
serted in  the  same  indictment,  in  separate  counts,  nor  can  theft 
and  receiving  the  stolen  property,  nor  rape  and  incest,  because, 
technically,  they  are  separate  and  distinct  offenses.    We  under- 
stand the  meaning  of  the  word  "offense,"  as  used  in  this  statute, 
to  be  the  same  criminal  transaction.    This  being  so,  the  rule  is 
that  counts  may  be  joined  in  the  same  indictment  to  meet  the 
various  aspects  in  which  the  evidence  may  present  itself.    And  if 
it  appears,  after  the  case  of  the  state  is  presented  on  the  trial  of 
the  prisoner,  that  there  is  no  more  than  one  criminal  transaction 
involved,  the  court  will  not  restrict  the  prosecution  to  particular 
counts:  People  v.  Austin,  1  Park.  0.  C.  154.    Of  course,  the  rule 
that  the  court  shall  give  in  charge  to  the  jury  the  law  applicable 
to  the  case  would  restrict  the  court  (if  there  was  no  evidence 
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tending  to  support  a  count  or  counts)  to  that  count  or  counts 
which  have  support  in  the  evidence.  There  was  an  examination 
into  this  criminal  transaction  before  a  justice  of  the  peace.  The 
appellant  was  asked  if  he  desired  to  make  a  statement.  He  an- 
swered that  he  did  not.  After  the  testimony  for  the  state  was  in, 
the  justice  asked  the  appellant  if  he  wished  to  take  the  stand 
in  his  own  behalf.  He  said  he  did.  lie  was  then  sworn,  and  tes- 
tified in  the  case.  Over  the  appellant's  objection,  the  state 
proved  by  the  justice  and  others  the  statements  made  in  his  evi- 
dence before  the  examining  court.  The  objections  urged  to  the 
admission  in  evidence  of  the  testimony  given  by  appellant  be- 
fore the  justice  were:  "1.  Because  the  appellant  was  in  custody, 
and  was  not  cautioned;  2.  Because  his  statements  were  not  volun- 
tary, he  not  being  told  that  he  could  testify  if  he  wished,  but  that 
he  did  not  have  to  testify  unless  he  desired  to  do  so."  To  the 
first  objection,  if  the  accused  voluntarily  testifies  for  himself,  his 
statements  are  admissible  against  him  on  a  subsequent  trial, 
whether  he  was  or  was  not  in  arrest  or  cautioned.  If,  however, 
he  did  not  make  a  statement  or  testify  voluntarily,  neither  the 
statement  nor  the  testimony  is  evidence  243  against  him.  We 
are  not  aware  of  any  rule  requiring  the  magistrate  or  the  court  to 
inform  the  prisoner  that  he  could  testify  if  he  wished,  but  that 
he  did  not  have  to  testify  unless  he  desired  to  do  so.  As  to 
whether  appellant  became  a  witness  voluntarily,  or  did  so  be- 
cause the  magistrate  told  him  to  do  so,  there  is  some  conflict  in 
the  testimony.  The  court,  however,  submitted  this  matter  to 
the  jury,  telling  them,  in  effect,  not  to  use  as  evidence  against 
the  prisoner  his  testimony  given  before  the  magistrate,  unless 
they  believed  that  he  voluntarily  became  a  witness  for  himself. 
Counsel  for  appellant  requested  the  court  to  give  to  the  jury  this 
charge:  "If  you  believe  from  the  evidence  that  the  defendant* 
Steve  Dill,  agreed  and  conspired  with  W.  D.  Dill  to  burglarize 
the  store  of  R.  J.  Waters,  but  before  the  defendant  or  W.  D.  Dill 
did  any  act  to  carry  out  said  agreement,  Steve  Dill  revoked  and 
abandoned  his  part  of  the  agreement,  and  told  said  W.  D.  Dill 
that  he  (Steve  Dill)  would  have  nothing  to  do  with  said  con- 
templated burglary,  then*  the  defendant,  in  that  case,  would  not 
be  guilty."  If  this  instruction  was  intended  to  be  applied  to  the 
burglary,  then  the  refusal  worked  no  injury  to  appellant,  because 
he  was  acquitted  of  that  offense.  If  it  had  reference  to  the  con- 
spiracy, then  it  did  not  contain  the  law,  because,  when  the  appel- 
lant and  W.  D.  Dill  entered  into  a  positive  agreement  to  commit 
the  burglary,  the   offense — namely,  conspiracy — was   complete, 
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and  a  withdrawal  therefrom  is  no  atonement  for  the  offense  con- 
summated. 
The  judgment  is  affirmed. 


INDICTMENT-JOINDER  OP  OFFENSES— ELECTION.— At 
common  law,  several  felonies  or  misdemeanors  could  be  joined  In 
several  counts  of  the  same  indictment,  but  a  felony  and  a  misde- 
meanor could  not  be  joined:  State  v.  Fltzslmon,  18  R.  I.  236;  49  Am. 
St  Rep.  760,  and  extended  note.  Where  the  same  indictment  con- 
tains two  counts,  both  founded  on  the  same  transaction,  and  intend- 
ed to  meet  the  different  legal  aspects  which  the  evidence  may  give 
the  cause,  the  trial  court  may,  in  the  exercise  of  Its  discretion,  de- 
cline to  compel  the  prosecution  to  elect  upon  which  it  will  proceed: 
Porath  v.  State,  90  Wis.  527;  48  Am.  St.  Rep.  954,  and  note. 

WITNESSES  —  IMPEACHMENT— PRELIMINARY  EXAMINA- 
TION.—A  defendant  testifying  in  his  own  behalf  Is  to  be  treated  as* 
any  other  witness,  and  his  testimony  taken  at  a  preliminary  exami- 
nation, and  totally  at  variance  with  his  evidence  as  given  at  the  final 
trial,  Is  admissible  for  the  purpose  of  impeaching  him,  although  he 
denies  the  correctness  of  the  record  of  the  testimony  first  taken,  de- 
nounces it  as  false,  and  states  that  he  never  read  it,  and  that  if  he 
had  read  it  he  would  not  have  signed  It:  Jackson  v.  State,  83  Tex. 
Crim.  Rep.  281;  47  Am.  St.  Rep.  30,  and  note.  See  monographic  note 
to  Allen  v.  State,  73  Am.  Dec.  762-770. 

CONSPIRACY- WHAT  CONSTITUTES.— In  conspiracy  the  gist 
of  the  offense  is  the  unlawful  combination  or  agreement.  The  object 
need  not  be  attained  nor  need  anything  be  done  in  pursuance  of  the 
agreement.  No  overt  act  need  be  proved;  it  is  an  offense  complete 
and  consummate  in  itself:  Monographic  note  to  People  v.  Richards, 
61  Am.  Dec.  82,  on  conspiracy;  State  v.  Buchanan.  6  Har.  &  J.  817;  £► 
Am.  Dec  534. 
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PERJURY— EVIDENCE.— On  a  prosecution  for  perjury  in 
falsely  swearing  to  the  age  of  a  female  minor  in  order  to  procure  a 
marriage  license,  evidence  that  the  father  and  mother  of  such  minor 
objected  to  her  marriage  with  the  defendant,  is  admissible,  especially 
when  the  false  affidavit  on  which  the  perjury  is  based  states  that 
there  are  no  legal  objections  to  the  marriage,  and  such  affidavit  la 
traversed  by  the  indictment. 

PERJURY— EVIDENCE.— On  a  prosecution  for  perjury  In 
falsely  swearing  to  the  age  of  a  female  minor  in  order  to  procure  a 
marriage  license,  evidence  on  behalf  of  defendant  to  show  that,  dur- 
ing his  engagement  to  such  minor,  he  had  made  her  many  presents* 
which  she  still  retained  in  her  possession  with  the  knowledge  and 
consent  of  her  parents,  is  immaterial  and  Inadmissible  to  prove  that 
they  did  not  object  to  the  marriage  with  the  defendant,  a  fact  which. 
he  in  effect  stated  in  the  alleged  false  affidavit,  and  which  is  tra- 
versed in  the  indictment,  and  is  an  essential  element  In  the  perjury 
charged. 

OFFICERS— MINOR  DEPUTY.— In  the  absence  of  constitu- 
tional provision  or  statute  prescribing  the  qualifications  of  a  deputy 
county  clerk,  a  minor  is  eligible  to  appointment  to  such  deputyship,. 
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and  be  to  competent  tb  perform  an  ministerial  dntles  for  his  prin- 
cipal, and  also  to  administer  oaths  and  take  affidavits,  and  perform 
all  such  like  official  acta  as  may  be  legally  performed  by  his  principal 
m  person. 

OFFICERS—MINOR  AS  DEPUTY.— Under  the  Texas  statute, 
the  duties  of  a  county  clerk  and  of  his  deputy  are  purely  ministerial 
in  their  nature,  and  a  minor  can  receive  the  appointment  and  per- 
form the  duties  required  of  such  deputy,  including  the  administering 
of  oaths  and  the  taking  of  affidavits  of  like  validity  as  if  such  acts 
were  performed  by  the  clerk  in  person. 

OFFICERS— DErUTY  CLERK— MINISTERIAL  ACT.— The 
act  of  a  deputy  county  clerk  in  taking  an  affidavit  of  an  applicant, 
and  in  granting  a  marriage  license,  although  he  has  the  right  to  in- 
quire into  the  status  of  the  parties  and  their  eligibility  to  intermarry, 
fti  purely  ministerial  and  not  Judicial  in  its  character. 

Poindexter  &  Padelford,  for  the  appellant. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

**»  HENDERSON,  J.    The  appellant  was  convicted  in  the 
court  below  on  a  charge  of  false  swearing,  and  his  punishment 
assessed  at  two  251  years  in  the  penitentiary.    Prom  the  judg- 
ment and  sentence  of  the  lower  court  he  prosecutes  this  appeal. 
The  charge  under  which  the  indictment  for  false  swearing  was 
predicated  in  this  case  was  that  appellant  made  a  voluntary  affi- 
davit in  writing  before  0.  L.  Bishop,  deputy  county  clerk  of 
Johnson  county,  Texas,  that  one  Miss  Ruby  Lee  Porter  was 
eighteen  years  of  age,  and  that  there  existed  no  legal  objections 
to  the  marriage  of  said  Miss  Porter  to  affiant.    The  first  assign- 
ment of  error  calls  in  question  the  ruling  of  the  court  in  allow- 
ing the  state  to  prove  that  the  father  and  mother  of  Miss  Porter 
objected  to  her  marriage  with  appellant.     It  is  contended  by 
appellant  that  said  testimony  is  wholly  immaterial,  and  that  the 
indictment  did  not  allege  the  objection  of  her  parents  to  the  mar- 
riage.   The  indictment  in  this  case  does  charge  that  there  were 
no  legal  objections  to  said  marriage,  and  the  father  and  mother 
were  the  only  persons  who  could  have  objected  to  said  marriage; 
and,  although  their  daughter  might  have  been  under  age,  they 
cculd  have  legalized  the  marriage  by  giving  their  consent  thereto. 
The  affidavit  on  which  the  perjury  was  based  also  contains  the 
allegation  that  there  were  no  legal  objections  to  said  marriage, 
and  this  particular  affidavit  was  also  traversed  by  the  indictment; 
so  that  it  would  appear  that  this  was  an  element  of  the  perjury 
aligned.    But,  conceding  that  said  testimony  was  not  material, 
yet  we  fail  to  see  how  the  admission  thereof  could  have  injured 
the  appellant.    The  appellant  offered  to  prove  that  he  presented 
Miss  Porter  with  a  number  of  presents,  some  of  said  presents 
being  useful  for  housekeeping,  and  that  she  still  retained  all  of 
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said  property  in  her  possession,  with  the  knowledge  and  consent 
of  her  parents.    Appellant  claims  that  this  testimony  was  admis- 
sible for  the  purpose  of  showing  that  her  parents  were  consent- 
ing to  said  marriage.    The  court,  in  explaining  this  bill  of  ex- 
ceptions, shows  that  no  proof  was  offered  by  appellant  tending 
to  show  that  he  had  given  Miss  Porter  any  presents  during  the 
month  previous  to  making  the  affidavit,  and  that  he  only  offer- 
ed to  prove  generally  that,  pending  their  engagement,  he  had 
given  her  presents.    It  does  not  occur  to  us  that  this  testimony 
was  material,  or  that  the  court  erred  in  excluding  the  same.    The 
principal  ground  of  contention  on  the  part  of  appellant  why  this 
case  should  be  reversed  is  because  the  deputy  clerk,  0.  L.  Bishop, 
before  whom  said  affidavit  was  made,  was  not  at  the  time  twenty- 
one  years  of  age;  that  he  was  at  said  date  only  twenty  years 
old.    The  grounds  urged  by  appellant  are:    1.  Because  it  ap- 
peared that  0.  L.  Bishop,  the  party  who  administered  said  oath 
as  deputy  county  clerk,  was  at  said  time  a  minor,  under  twenty- 
one  years  of  age,  and  could  not  act  as  deputy  county  clerk,  and 
that  the  affidavit  was  therefore  void;  2.  Because,  said  affidavit 
not  being  one  required  to  be  taken  by  the  county  clerk  in  the 
discharge  of  his  official  duty,  the  deputy  could  not  take  the  same 
for  the  county  clerk.    Our  statute  defining  perjury  and  false 
swearing  requires  that  the  oath  shall  be  taken  before  an  officer 
authorized  to  administer  oaths,  and  if  a  minor,  under  the  laws  of 
this  state,  can  be  appointed  a  deputy  county  clerk,  then  it  fol- 
lows that  he  is  such  an  officer  as  can  administer  an  oath.     Our 
852  statutes  with  reference  to  county  clerks,  and  the  appoint- 
ment of  deputies,  so  far  as  they  bear  upon  this  question,  are  as 
follows:  Article  1142  of  Sayles'   Civil  Statutes  provides  that 
there  shall  be  a  county  clerk  for  each  county,  who  shall  be  elected 
at  a  general  election  for  members  of  the  legislature  by  the  quali- 
fied voters  of  such  county,  who  shall  hold  his  office  for  two  years* 
and  until  his  successor  shall  have  duly  qualified.    Article  1144 
indicates  the  form  of  bond  and  oath  required.    Article  1145  au- 
thorizes the  clerk  of  the  county  court  to  appoint  one  or  more 
deputies,  by  written  appointment  under  his  hand  and  seal  of 
court,  which  appointment  shall  be  recorded  in  the  office  of  such 
clerk  of  the  county  court,  and  shall  be  deposited  in  the  office  of 
the  clerk  of  the  district  court.    Article  1146  is  as  follows:  "Such 
deputies  shall  take  the  oath  of  office  prescribed  by  the  constitu- 
tion.   They  shall  act  in  the  name  of  their  principal,  and  may  do 
and  perform  all  such  official  acts  as  may  be  lawfully  done  and 
performed  by  such  clerk  in  person."    Article  1149  says  that  such 
elerk  shall  be  authorized  to  issue  all  marriage  licenses,  to  admin- 
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ister  all  oaths  and  affirmations,  and  to  take  affidavits  and  deposi- 
tions to  be  used  as  provided  by  law  in  any  of  the  courts.  There 
is  no  statute  defining  the  qualifications  of  deputy  clerks,  or  what 
character  of  persons  may  be  appointed  to  said  office.  Article 
2471  of  Sayles*  Civil  Statutes  defines  who  are  minors,  making 
all  male  persons  under  twenty-one  years  of  age  minors.  Article 
3361  a  et  seq.  of  Sayles*  Civil  Statutes  regulates  the  removal  of 
the  disabilities  of  minors,  and  authorizes  the  district  courts,  on 
petitions  setting  up  sufficient  grounds,  to  remove  the  disabilities 
of  minors  over  the  age  of  nineteen  years;  and  provides  that  after 
snch  adjudication  the  minor  shall  be  deemed  of  full  age  for  all 
legal  purposes,  except  that  he  shall  not  have  the  right  to  vote. 
We  have  examined  the  decisions  of  our  own  courts,  but  we  can 
find  but  one  bearing  upon  the  subject  now  under  consideration: 
Steusoff  v.  State,  80  Tex.  429.  Looking  iiito  the  decisions  of 
the  courts  of  other  states  as  to  this  and  kindred  subjects,  we  find 
the  rule  stated  to  be  this:  If  the  office  is  ministerial,  each  as  calls 
for  the  exercise  of  skill  and  diligence  only,  minors  may  legally 
hold  the  same,  and  execute  the  duties  thereof;  but  if  the  office  is 
a  judicial  one,  or  one  which  concerns  the  administration  of  jus- 
tice, on  account  of  their  inexperience,  and  want  of  judgment  and 
learning,  they  cannot  be  appointed  to  same.  In  Golding's  case, 
5?  N.  H.  146,  24  Am.  Eep.  66,  which  is  relied  on  by  counsel  for 
appellant,  the  rule  is  stated  as  above.  In  that  case,  however,  it 
was  held  that  a  minor  could  not  hold  the  office  of  justice  of  the 
peace,  the  same  being  a  judicial  office.  In  the  case  of  United 
States  v,  Bixby,  9  Fed.  Rep.  78,  the  indictment  charged  that  the 
defendant  committed  perjury  in  swearing  to  the  truth  of  a  quar- 
terly report  as  assignee  in  bankruptcy,  before  Auretus  W.  Hatch, 
a  notary  public.  The  defendant  set  up  that  the  said  Hatch  was 
a  minor  under  twenty-one  years  of  age,  and  could  not  hold  the 
office  of  notary  public,  and  so  the  oath  taken  before  him  was  not 
before  an  officer  authorized  to  administer  oaths.  The  court  held 
in  that  case  that  there  25S  was  nothing  in  the  statutes  of  Indi- 
ana inhibiting  minors  from  holding  the  office  of  notary  public; 
that,  the  notarial  office  being  ministerial,  and  not  judicial,  the 
mle  at  common  law  would  govern.  The  court  further  says:  "Un- 
like most  of  the  states,  Indiana  has  not  declared,  in  her  constitu- 
tion or  statutes,  that  only  those  who  have  attained  the  age  of 
twenty-one  years  shall  be  eligible  to  any  public  or  civil  office. 
While  at  common  law  persons  are  not  admitted  to  the  full  en- 
joyment of  political  and  civil  rights  until  they  have  attained  the 
age  of  twenty-one  years,  yet  infants  are  capable  of  executing 
mere  powen  and,  as  agents,  of  making  binding  contracts  with 


44  Habkreadkb  v.  State.  [Texaa^ 

others.  In  England  they  are  allowed  to  hold  the  offices  of  park- 
keepers,  foresters,  jailer,  and  mayor  of  a  town;  and  in  both  Eng- 
land and  this  country  they  are  capable  of  holding  and  dis- 
charging the  duties  of  such  mere  ministerial  offices  as  call 
for  the  exercise  of  skill  and  diligence  only.  They  are  not  eligi- 
ble to  the  offices  which  concern  the  administration  of  justice, 
on  account  of  their  inexperience  and  want  of  judgment  and 
learning":  Referring  to  Eex  v.  Dilliston,  3  Mod.  222;  Tyler  on 
Infancy,  sec.  78.  In  Wilson  v.  Newton,  87  Mich.  493,  24  Am. 
St.  Bep.  173,  the  question  was  whether  a  woman  could  be  ap- 
pointed to  the  office  of  deputy  county  clerk.  The  statutes  of 
that  state  in  regard  to  the  qualifications  of  clerks  and  deputies 
are  very  similar  to  our  own  statutes  on  the  subject.  The  court 
holds  in  that  case  that  the  office  of  county  clerk  is  wholly  minis- 
terial, and  when  the  law  provides  that  a  ministerial  officer  may 
appoint  a  deputy,  for  whose  acts  he  and  his  sureties  are  re- 
sponsible, and  does  not  limit  or  restrict  him  as  to  whom  he 
appoints,  he  has  authority  to  appoint  whomsoever  he  pleases. 
The  person  appointed  acts  for  him;  or,  in  other  words,  he  acts 
through  his  deputy.  His  choice  is  not  confined  to  any  race,  sex, 
age,  or  color.  In  the  case  of  Jeffries  v.  Harrington,  11  Colo.  191, 
cited  in  the  above  case,  the  supreme  court  of  the  state  of  Colorado 
held  that,  under  a  provision  of  the  constitution  of  said  state, 
which  provided  that  "no  person  except  a  qualified  elector  shall 
be  elected  or  appointed  to  any  civil  or  military  office  in  this 
state/'  the  word  "office,"  as  used  therein,  did  not  include  deputy 
clerkshipB  of  county  courts,  and  women  may  hold  such  deputy 
clerkships.  These  authorities  seem  to  stand  upon  correct  legal 
principle.  Our  own  supreme  court,  in  the  case  of  Steusoff  v. 
State,  80  Tex.  429,  already  cited,  held  that  a  citizen  of  the  state 
moving  from  Harris  to  liberty  county,  within  so  short  a  time 
before  the  election  as  not  to  be  a  qualified  voter  at  such  election 
in  the  latter  county,  still  was  eligible  to  election,  and  could  hold 
the  office  of  tax  assessor  in  Liberty  county.  In  discussing  the 
question  the  court  quotes  with  approval  from  Barker  v.  People, 
3  Cow.  703,  15  Am.  Dec.  322,  as  follows:  "Eligibility  to  office  is 
not  declared  as  a  right  or  principle  by  any  express  terms  of  the 
constitution  [of  New  York],  but  it  rests  as  a  just  deduction 
from  the  express  powers  and  provisions  of  the  system.  The  basis 
of  the  principle  is  the  absolute  liberty  of  the  electors  and  the  ap- 
pointing authorities  to  choose  and  appoint  any  person  who  is  not 
made  ineligible  by  the  constitution.  Eligibility  to  office,  there- 
fore, belongs  not  exclusively  or  specially  to  a54  electors  enjoy- 
ing the  right  of  suffrage.   It  belongs  equally  to  all  persons  whom- 
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soever  not  excluded  by  the  constitution."  Our  supreme  court 
then  proceeds  to  dispose  of  the  question  in  the  following  lan- 
guage: "When  a  constitution  has  been  framed  which  contains  no 
provision  defining  in  terms  who  shall  be  eligible  to  office,  there 
is  strength  in  the  argument  that  the  intention  was  to  confide  the 
selection  to  the  untrammeled  will  of  the  electors.  Experience 
teaches  us  that  in  popular  elections  those  only  are  elected  who  are 
in  sympathy  with  the  people,  both  in  thought  and  aspirations; 
and  that  no  law  is  needed  to  secure  the  election  of  those  only  who 
reside  in  the  county  or  district  in  which  their  functions  are  to  be 
performed.  The  constitution  of  1869  contained  the  provision 
'that  no  person  shall  be  eligible  to  any  office,  state,  county,  or 
municipal,  who  is  not  a  registered  voter  in  the  state':  Const. 
1869,  art.  3,  sec.  14.  The  omission  of  a  similar  article  in  our 
present  constitution  is  not  without  significance." 

It  is  to  be  observed,  as  before  stated,  that  neither  our  constitu- 
tion nor  laws  on  the  subject,  prescribe  any  qualification  such  as 
vould  render  a  minor  ineligible  or  disqualified  from  holding  the 
office  of  deputy  county  clerk.  As  to  the  clerk  himself,  there 
might  be  some  question,  as  he  is  required  to  execute  a  bond, 
which  might  involve  the  capacity  to  so  contract,  but  there  is  no 
such  requirement  as  to  deputy  county  clerks.  The  authorities 
cited  establish  the  doctrine  that  if  the  duties  of  deputy  county 
clerk,  under  the  provisions  of  our  statute,  are  ministerial,  a 
minor  can  receive  the  appointment,  and  execute  the  duties  re- 
quired of  said  deputy.  The  duties  of  county  clerks  in  our  state 
are  regulated  by  statute,  and  they  appear  to  be  purely  ministe- 
rial; and,  in  addition  to  their  other  functions,  as  has  been  seen, 
they  have  the  general  power  to  administer  all  oaths  and  affirma- 
tions, and  to  take  affidavits  and  depositions  to  be  used,  as  pro- 
vided by  law,  in  any  of  the  courts:  Sayles*  Civ.  Stats.,  art.  1149. 
Deputies  are  authorized  .to  act  in  the  name  of  their  principal, 
and  to  do  and  perform  all  such  official  acts  as  may  be  legally 
done  and  performed  by  such  clerk  in  person.  By  virtue  of  his 
office,  the  county  clerk  is  empowered  to  administer  oaths  and 
affidavits  generally.  This  power  appertains  to  his  office,  and  be- 
longs to  his  official  duties,  and  his  deputy,  in  this  regard,  has  such 
power  and  authority  as  he  can  exercise;  and,  in  our  opinion,  the 
appointment  of  0.  L.  Bishop,  by  the  clerk  of  the  county  court 
of  Johnson  county,  as  his  deputy,  was  a  legal  and  valid  appoint- 
ment. Appellant,  however,  contends  that  the  act  of  said  deputy 
in  granting  the  license  in  this  case  was  a  judicial  act,  inasmuch 
as  said  deputy,  if  authorized  to  issue  a  license  for  his  principal, 
was  thereby  authorized  to  inquire  as  to  the  status  of  the  parties 
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desiring  to  procure  a  marriage  license;  that  is,  whether  they  were 
eligible  and  authorized  by  law  to  intermarry.  We  do  not  think 
that  his  functions  in  this  regard  were  any  more  judicial  than  the 
registration  and  recording  of  a  deed,  for  in  such  case  he  would 
have  to  pass  upon  the  legality  of  the  acknowledgment,  to  ascer- 
tain and  determine  whether  or  not  the  acknowledgment  was  such 
as  authorized  a  registration  of  the  deed.  The  855  act  itself  is 
only  one  requiring  the  exercise 'of  such  skill  and  diligence  as 
appertains  to  a  ministerial  office,  and  we  think  it  clearly  comes 
within  the  definition  given  in  Rains  v.  Simpson,  50  Tex.  501, 
cited  by  counsel.  In  our  opinion,  0.  L.  Bishop,  the  officer  before 
whom  appellant  made  the  affidavit  in  question,  was  authorized 
to  administer  the  same  as  the  deputy  county  clerk  of  Johnson 
county.  Said  affidavit  was  regular  in  form,  and  was  voluntarily 
made  by  the  appellant,  and  the  evidence  abundantly  shows  that 
the  same  was  false,  and  that  he  knew  it  was  false  when  he  made 
it. 

There  being  no  error  in  the  record,  the  judgment  and  sentence 
of  the  lower  court  is  affirmed. 


PERJURY— PROOF  OF— VALIDITY  OF  OATH.— At  the  common 
law,  perjury  Is  limited  exclusively  to  oaths  administered  in  some  ju- 
dicial proceeding:  State  v.  Dayton,,  27  N.  J.  L.  49;  63  Am.  Dec.  270. 
But,  as  modified  by  statute,  it  may  be  more  accurately  defined  to  be 
the  willful  and  corrupt  assertion  of  a  falsehood,  under  oath  or  af- 
firmation, by  authority  of  law,  in  a  material  matter:  Monographic 
note  to  State  v.  Shupe,  85  Am.  Dec  488,  on  perjury.  As  to  the  evi- 
dence admissible  under  an  indictment*  for  perjury,  see  Hefiin  v.  State, 
88  Ga.  151;  80  Am.  St  Rep.  147;  monographic  note  to  State  v.  Sbupe. 
83  Am.  Dec.  499.  The  oath,  if  nonjudicial,  must  have  been  taken  be- 
fore an  officer  having  competent  authority  to  administer  it,  and  it  is 
prima  facie  sufficient  to  show  that  the  oath  was  administered  by  an 
authorized  deputy  or  acting  magistrate:  Note  to  Btate  v.  Shupe,  85 
Am.  free  490. 

JUDICIAL  AND  MINISTERIAL  ACTS  are  discussed  and  distin- 
guished In  the  monographic  note  to  Flournoy  v.  JefferaonvlUe,  79 
Am.  Dec.  472-477. 
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Kinnard  v.  State. 

(85  Texas  Criminal  Reports,  276.  J 

INpiCTMENT— SUFFICIENCY— ASSAULT.— An  Information 
charging  an  aggravated  assault  committed  by  an  adult  upon  a  child, 
with  switches,  is  sufficient,  and  the  only  effect  of  the  allegation  as 
to  the  means  used,  is  to  confine  the  prosecution  to  proof  of  such 
means. 

ASSAULT— TEACHER  AND  PUPIL— EVIDENCE.— If  a 
school  teacher  charged  with  aggravated  assault  upon  one  of  his  pu- 
pils defends,  on  his  right  to  chastise  such  pupil,  evidence  that  the 
chastisement  was  so  severe  as  to  cause  blood  to  flow  is  admissible, 
to  enable  the  jury  to  regulate  the  punishment  to  be  inflicted  upon  the 
teacher. 

ASSAULT— TEACHER  AND  PUPIL-RES  GESTAE.— Dec- 
laratlons  by  a  school  teacher  relative  to  his  chastisement  of  a  pupil, 
made  half  an  hour  thereafter,  and  after  he  had  engaged  in  other 
employment,  are  not  res  gestae,  but  self-serving  and  inadmissible. 

ASSAULT— TEACHER  AND  PUPIL-EVIDENCE  OF  IN- 
TENT.—On  the  trial  of  a  school  teacher  for  an  aggravated  assault 
upon  his  pupil,  evidence  of  his  intent  and  purpose  in  inflicting  the 
punishment  is  admissible  in  his  behalf,  and  he  is  competent  to  testify 
thereto. 

De  Giaffenried  ft  Young,  for  the  appellant. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

178  HENDERSON,  J.  The  appellant  was  convicted  of  an 
aggravated  assault, 'and  his  punishment  assessed  at  a  fine  of 
twenty-five  dollars,  and  from  the  judgment  of  the  lower  court  he 
prosecutes  this  appeal.  There  is  nothing  in  appellant's  motion  to 
quash  the  information,  and  the  court  did  not  err  in  overruling 
same.  The  information,  in  proper  terms,  charged  an  aggra- 
vated assault,  the  alleged  aggravation  consisting  in  an  assault 
by  an  adult  male  upon  a  child;  and  the  allegation  that  it 
was  committed  with  switches  is  a  charge  of  the  means  used,  and 
the  only  effect  of  this  was  to  confine  the  state  to  the  proof  of  the 
means  so  charged.  The  objection  urged  by  appellant  that  the 
state  could  not  prove  that  the  assault  was  so  severe  as  to  cause 
the  blood  to  flow  from  the  assaulted  party  appears  to  us  to  be 
frivolous.  The  severity  of  the  assault,  and  the  injuries  inflicted 
by  appellant,  properly  went  before  the  jury,  in  order  to  enable 
them  to  graduate  the  punishment  which  they  might  inflict.  And 
inch  evidence  became  exceedingly  pertinent  and  necessary,  in 
view  of  the  defense  set  up,  to  wit,  that  appellant  was  a  school 
teacher,  and  had  a  right  to  chastise  the  prosecutor,  who  was  his 
pupil  What  appellant  told  J.  S.  Abbott  in  regard  to  the  whip, 
ping  of  the  prosecutor  was  some  thirty  minutes  after  said  whip- 
ping, and  the  appellant  had  in  the  meantime  engaged  in  other 
employment,  and  such  statements  were  no  part  of  the  res  gestae, 
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but  were  self-serving,  and  were  properly  excluded.  In  the  face 
of  the  proof  in  this  case,  which  was  overwhelming  as  to  the 
severity  of  the  whipping  inflicted  by  appellant — some  of  the  wit- 
nesses stating  that  appellant  cut  the  blood  out  of  as  many  as  nine 
places  on  the  prosecutor's  legs — we  fail  to  see  how  proof  of  the 
appellant's  intention,  which  he  proposed  to  prove,  would  have 
availed  him:  See  Pen.  Code,  art.  50.  Under  the  evidence  in  this 
ease,  it  occurs  to  us  that  the  jury  was  exceedingly  lenient,  as  they 
only  fined  the  appellant  twenty-five  dollars  for  having  inflicted 
a  most  outrageous  whipping  on  a  small  boy,  who  ia  not  shown 
to  have  offered  the  least  resistance,  or  done  anything  at  the  time 
calculated  to  cause  appellant  to  forget  his  duty  and  use  more 
force  than  the  law  warranted,  in  exercising  moderate  restraiut 
and  correction  over  his  scholars. 

There  appearing  no  error  in  the  record,  {he  judgment  ia  aflirm- 
ed. 

Davidson,  J.,  absent 

ON   REHEA&TNO. 

HENDERSON,  J.  At  a  former  day  of  this  term  this  case  was 
affirmed,  and  it  now  comes  before  us  on  motion  for  rehearing. 
We  have  carefully  considered  the  grounds  set  up  in  the  motion, 
and  in  our  opinion  none  of  them  are  tenable,  except  that  which 
is  set  up  in  appellant's  ninth  bill  of  exceptions.  Said  bill  brings 
in  review  the  refusal  of  the  aT9  court  to  permit  the  appellant  to 
testify  as  to  his  intention  at  the  time  of  inflicting  the  corporal 
punishment  upon  Owen  Plummer,  who  was  his  pupil,  the  appel- 
lant proposing  to  show  by  his  own  testimony  that  it  was  not  his 
intention  to  whip  Plummer  severely,  but  that  his  object  was 
merely  to  inflict  moderate  corporal  punishment.  In  the  opinion 
heretofore  rendered  in  this  case,  we  held  that,  in  view  of  the  tes- 
timony in  the  case,  it  was  immaterial  what  his  intention  was. 
Upon  a  more  critical  examination  of  the  question,  however,  we 
believe  we  were  in  error  in  so  holding.  The  appellant  was  enti- 
tled to  this  testimony,  in  view  of  the  peculiar  facts  of  this  case; 
and,  whether  it  was  worth  much  or  little,  he  had  a  right  to  have 
the  court  consider  his  testimony  as  to  his  intention  at  the  time. 
As  a  school  teacher,  he  had  the  right  to  inflict  moderate  corporal 
punishment  upon  the  prosecutor,  Owen  Plummer,  for  sufficient 
cause,  and  his  intent  and  purpose  in  inflicting  such  punishment 
were  material.  The  authorities  hold  that  he  could  testify  as  to 
6uch  intent:  Berry  v.  State,  30  Tex.  Crim.  App.  423;  9  dim. 
Law  Mag.  166,  and  authorities  there  cited. 
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For  the  error  committed  by  the  court  in  rejecting  this  testi- 
mony, a  rehearing  is  granted,  and  the  cause  is  reversed  and  re- 
manded. 


A  «oJV?T°ii&"BIGHT    0F    TOCHER  TO  DISCIPLINE  PUPIL- 
ASSAULrT.— A  teacher  has  the  presumption  of  having  done  his  duty, 
in  support  of  his  defense,  in  addition  to  the  general  presumption  of 
his  innocence,  in  a  prosecution  against  him  for  assault  and  battery 
in  inflicting  corporal  punishment  upon  a  pupil:  Vanvactor  v.  State, 
113  lnd.  276;  3  Am.  St  Rep.  645,  and  note.    He  is  not  liable  in  such 
an  action  for  having  chastised,  in  moderation,  a  disobedient  pupil: 
State  v.  Mizner,  45  Iowa,  248;  24  Am.  Rep.  769,  and  note;  but  he  ex- 
ceeds the  limits  of  his  authority  when  he  inflicts  lasting  injury:  Boyd 
r.  State*  88  Ala.  169;  16  Am.  St  Rep.  31,  and  note.    See  extended 
notes  to  State  v.  Pendergrass,  31  Am.  Dec  419,  and  Lander  v.  Seaver. 
16  Am.  Dec.  164-167. 

EVIDENCE-RES  GESTAE.-To  make  declarations  part  of  the  res 
gestae,  they  must  be  contemporaneous  with  the  main  fact  but  they 
need  not  be  precisely  concurrent  In  point  of  time.  If  they  spring  out 
of  the  transaction,  elucidate  it,  and  are  made  at  a  time  so  near  to  it 
as  reasonably  to  preclude  the  idea  of  deliberate  design,  then  they  are 
to  be  regarded  as  contemporaneous:  State  v.  Arnold.  47  a  O  9-58 
Am.  St  Rep.  867.  and  note.  ' 
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FORGERY— PROCURING  SIGNATURE  OF  THIRD  PER- 
SON.—One  who  procures  another,  in  his  presence,  to  sign  to  an  ap- 
peal bond  the  name  of  a  third  person,  who  resides  in  another  county 
but  whose  name  is  identical  with  that  of  the  signer,  and  also  pro- 
cures such  signer  to  add  to  the  bond  the  name  of  such  other  county, 
and  then  utters  the  bond  as  having  been  signed  by  such  third  per- 
son, is  guilty  of  forgery. 

FORGERY-PROCURING  SIGNATURE  OF  THIRD  PER- 
SON.—One  who  procures  another  to  sign  an  appeal  bond  with  intent, 
subsequently  consummated,  to  pass  such  a  signature  as  the  signature 
of  a  third  person  of  the  same  name  as  the  signer,  is  guilty  of  forgery. 

Walton  ft  Hill,  for  the  appellant. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

***  HURT,  P.  J.  This  appellant  was  convicted  of  forgery, 
and  given  two  years  in  the  penitentiary.  Prom  the  judgment 
and  sentence  of  the  lower  court  he  prosecutes  this  appeal. 
There  are  two  theories  in  this  case.  If  either  be  true,  appellant 
is  guilty  of  forgery  as  charged.  1.  That  appellant  procured  T. 
J.  Peel  of  San  Marcos,  Hays  county,  Texas,  to  sign  the  name  of 
T.  J.  Peel  of  Montgomery  county  to  an  appeal  bond  in  a  civil 
case;  2.  That  the  appellant,  with  fraudulent  intent,  procured  T. 
J.  Peel  of  HayB  county  to  sign  the  bond,  and  subsequently  passed 
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it  as  the  signature  of  T.  J.  Peel  of  Montgomery  county.  If  the 
testimony  of  T.  J.  Peel  of  Hays  county  is  true,  then  appellant 
procured  him  to  sign  the  name  of  T.  J.  Peel  of  Montgomery 
county  to  said  bond,  and  it  matters  not  whether  Peel  of  Haya 
county  was  guilty  of  forgery  or  not.  The  appellant  was  not 
only  guilty,  but  guilty  as  a  principal;  for  he  was  present  at  the 
time  the  signature  of  T.  J.  Peel  of  Montgomery  county  was 
signed  to  the  bond  by  T.  J.  Peel  of  Hays  county,  requesting  him 
to  sign  the  same.  If  Peel  of  Hays  county  signed  the  bond  as  a 
surety  thereto,  with  full  knowledge  of  its  contents  and  purpose, 
appellant,  nevertheless,  was  guilty  of  forgery,  because  the  facta 
in  the  record  show  that  he  intended  to  pass  the  bond  upon  the 
clerk  of  the  district  court  of  Travis  county,  Texas,  as  having 
been  signed  as  a  surety  by  T.  J.  Peel  of  Montgomery  county. 
The  first  theory  needs  no  citation  of  authority.  In  support  of 
the  second  we  cite  the  following:  Hocker  v.  State,  34  Tex. 
Crim.  Rep.  359;  53  Am.  St.  Rep.  716;  Commonwealth  v.  Stevens, 
10  Mass.  181;  Commonwealth  v.  Foster,  114  Mass.  317;  19  Am. 
Rep.  353;  Barfield  v.  State,  29  Ga.  127;  74  Am.  Dec.  49;  United 
States  v.  Turner,  7  Pet.  132;  Regina  v.  Mitchell,  1  Den.  C.  C.  282; 
Regina  v.  Blenkinsop,  1  Den.  C.  C.  276;  Rex  v.  Webb,  Russ.  &  R. 
C.  C.  405.  The  first  theory,  namely,  that  Peel  of  Hays  county  was 
induced  by  appellant  to  sign  the  name  of  Peel  of  Montgomery 
county  to  the  bond,  is  most  cogently  supported  by  the  letters  and 
conduct  of  appellant,  and  the  testimony  of  other  witnesses,  sepa- 
rate and  apart  from  the  testimony  of  Peels  of  Hays  county.  It  is 
remarkable,  indeed,  that  the  certificate  to  the  solvency  of  Peel  of 
Montgomery  county  should  have  been  procured  by  the  appellant 
without  intending  to  use  his  name  upon  the  bond.  We  are  of  the 
opinion  that  the  testimony  of  the  accomplice — concede  him  to 
be  such,  for  the  argument — 818  is  most  amply  supported  by  the 
conduct  of  the  appellant  and  other  testimony  in  the  case.  In 
fact,  the  testimony  of  the  appellant  contributes  very  cogently  to- 
the  support  of  the  first  theory.  Conceding,  for  the  argument,, 
that  the  accomplice  was  not  supported  in  regard  to  the  first  the* 
ory,  still  the  second  remains  amply  sustained  by  the  testimony 
of  Mr.  Hart,  the  district  clerk  of  Travis  county,  and  the  other 
evidence  in  the  case  that  he  (Hart)  was  induced  to  receive  the 
bond  because  the  name  of  T.  J.  Peel  of  Montgomery  county  waa 
signed  thereto;  in  other  words,  that  appellant  passed  the  bond 
upon  the  clerk,  with  the  name  of  T.  J.  Peel  to  it,  intending  that 
the  clerk  should  understand  and  believe  that  that  name  had  ref- 
erence to  the  Peel  of  Montgomery  county.  Under  either  state 
of  case  appellant  would  be  guilty  of  forgery.    The  charge  of  the 
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court  was  a  correct  application  of  the  law  to  the  case.  There 
was  no  exception  to  it  at  the  time,  and,  if  there  had  been,  we 
believe  it  unobjectionable.  This  case  is  bristling  with  chicanery 
&nd  fraud,  and  it  clearly  appears  that  it  was  the  intention  of  ap- 
pellant to  commit  a  fraud. 
The  judgment  is  affirmed. 

FORGKRT.— The  essential  element  of  forgery  consists  In  the  In- 
tent, when  making  the  signature  or  procuring  it  to  be  made,  even 
though  the  name  affixed  is  that  actually  borne  by  the  person  affixing 
it  to  pass  it  fraudulently  as  the  signature  of  another  than  the  one 
who  actually  makes  it:  State  v.  Wheeler,  20  Or.  192;  23  Am.  St.  Rep. 
119,  and  note.    One  who.  with  Intent  fraudulently  to  utter  a  promis- 
sory note  of  a  person  other  than  the  signer,  procures  to  It  the  signa- 
ture of  an  Innocent  party,  who  does  not  thereby  Intend  to  bind  him- 
fell,  is  guilty  of  forgery:  Commonwealth  v.  Foster,  114  Mass.  311;  19 
Am.  Bep.  353.    See,  also,  Gregory  v.  State,  26  Ohio  St  510;  20  Am. 
Bep.  774,  and  monographic  note  to  Arnold  v.  Cost,  22  Am.  Dec.  800, 
mm  to  when  procuring  a  genuine  signature  is  a  false  making. 


Gonzales  v.  State. 

[86  Tkxab  Ckivixai.  Exports,  889.] 

JUDGMENTS— ENTRY  NUNC  PRO  TUNC— The  ttla!  court 
way  enter  sentence  nunc  pro  tunc  when  it  has  the  indictment,  ver- 
dict, and  judgment  before  it,  and  has  personal  knowledge  that  sen- 
tence baa  been  pronounced,  without  requiring  or  having  any  record 
evidence  of  the  latter  fact. 

JUDGMENTS— ENTRY  NUNC  PRO  TUNC— Proof,  to  au- 
thorize the  entry  of  a  judgment  or  sentence  nunc  pro  tunc,  may  as 
well  be  made  by  parol  as  by  record  evidence. 

APPELATE  PRACTICE— OBJECTION  FIRST  MADE  ON 
APPEAL.— Objection  to  a  charge  of  a  court  In  a  criminal  case  may 
be  first  made  and  considered  on  appeal,  if  such  charge  is  calculated 
to  Injure  the  rights  of  the  accused,  but,  unless  so  calculated,  is  not 
ground  for  reversal  of  the  judgment 

Lane  ft  Hicks,  for  the  appellant. 

M.  Trice,  assistant  attorney  general,  for  the  state. 


HURT,  P.  J.  Appellant  in  this  case  was  convicted  of 
murder  in  the  first  degree,  for  the  killing  of  one  Charles  Dykes, 
and  his  punishment  assessed  at  confinement  in  the  state  peniten- 
tiary for  life.  This  case  was  before  us  at  the  last  term  of  court 
at  this  place:  Gonzales  v.  State  (Tex.  Crim.  App.,  Dec.  15, 
1894),  28  S.  W.  Rep.  947.  The  appeal  was  dismissed,  because 
the  appellant  had  not  been  sentenced.  Upon  motion  of  the  dis- 
trict attorney,  after  proper  notice  to  appellant  and  his  counsel, 
the  court  entered  the  sentence  upon  the  record.  Appellant  ob- 
jected to  this  proceeding  because  there  was  no  memoranda  upon 


52  Gonzales  v.  State.  [Texas, 

the  judge's  minutes  or  the  records  to  the  effect  that  a  sentence 
had  been  pronounced  against  him.  The  learned  judge  below 
fetates  that  he  had  personal  knowledge  of  the  fact.  The  ques- 
tion involved  is  this:  Can  the  sentence  be  entered  of  record 
without  some  written  memoranda  in  the  judged  notes  or  his 
docket,  or  some  other  record  of  the  court,  which  tend  to  prove 
that  sentence  had  been  pronounced?  We  answer  that  the  ten- 
dency of  modern  authority  is  to  hold  that  it  can.  The  indict- 
ment, the  verdict  of  the  jury,  and  the  judgment  were  all  before 
the  court.  But  one  sentence  could  have  been  pronounced,  and 
that  must  follow  the  judgment,  and  we  see  no  good  reason  re- 
quiring some  record  evidence  to  authorize  entering  the  sentence. 
Where  it  is  proposed  to  enter  a  judgment  nunc  pro  tunc,  there 
must  be  proof  that  such  judgment  was  theretofore  rendered. 
This  proof  may  be  made  as  well  by  parol  as  by  record  evidence. 
Now,  a  great  many  facts  were  introduced  in  evidence  which  were 
clearly  inadmissible.  These  facts,  however,  were  elicited  by  ap- 
pellant, and  there  was  no  objection  to  the  admission  of  any  evi- 
dence. We  cannot  interfere.  The  charge  of  the  court  is  com- 
plained of.  There  was  no  exception  made  to  the  charge  at  the 
time  of  its  delivery,  and  none  in  motion  for  a  new  trial  but  what 
is  so  general  that  it  cannot  be  considered.  But,  notwithstanding 
this,  if  the  charge  is  calculated  to  injure  the  rights  of  the  ac- 
cused, it  can  be  urged  for  the  first  time  before  this  court.  The 
complaint  is  that  the  charge  permitted  the  jury  to  convict  ap- 
pellant, if  they  believed  he  was  present  at  the  homicide,  wheth- 
er he  did  anything  or  not.  When  the  charge  is  considered  as  a 
whole,  and  viewed  in  the  light  of  the  testimony,  no  such  impres- 
sion was  likely  to  be  made  upon  the  minds  of  the  jurors.  There 
were  eyewitnesses  to  the  transaction,  and  they  not  only  show 
appellant  present,  but  an  active  participant  in  the  crime  which 
was  committed  in  the  perpetration  of  robbery.  We  do  not  think 
the  error  complained  of  was  calculated,  under  the  circumstances 
of  this  case,  to  injuriously  affect  the  rights  of  appellant.  The 
evidence  is  amply  sufficient  to  support  the  verdict 
The  judgment  is  affirmed. 

JUDGMENT  NUNC  PRO  TUNC— UPON  WHAT  EVIDENCED 
MAY  HE  ENTERED.— There  exists  a  difference  of  Judicial  opinion 
as  to  the  evidence  upon  which  an  entry  of  judgment  nunc  pro  tunc 
may  properly  be  based.  The  question  Is  discussed  in  the  mono- 
graphic note  to  Ninde  v.  Clark,  4  Am.  St.  Rep.  831-833.  See  Graham 
v.  Lynn,  4  B.  Mon.  17;  39  Am.  Dec.  493;  Draughan  v.  Tombeckbeo 
Bank,  1  Stew.  66;  18  Am.  Deo.  38. 

APPEAL  IN  CRIMINAL  CASES— OBJECTIONS  NOT  RAISED 
AT  TRIAL.— In  general,  an  objection  not  raised  at  the  trial  will  not 
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be  considered  on  appeal:  People  t.  Barker,  60  Mich.  277;  1  Am.  St 
Rep.  501.  Bat  erroneous  statements  of  the  law  or  improper  com- 
ments upon  the  facts  or  evidence  bearing  upon  them  may  be  re- 
viewed and  corrected  on  appeal  in  a  capital  case  without  any  excep- 
tion, when  it  can  be  seen  that  they  may  have  operated  to  the  preju- 
dice of  the  accused;  People  v.  Barberl,  149  N.  X.  256;  62  Am.  St.  Rep. 
711. 


Castlebebby  v.  Statu. 

[16  TEXAS  CBXMnML  BlIOBXS,  882.] 

RECEIVING  STOLEN  PROPERTY.— The  bare  fact,  standing 
alone,  that  an  accused  received  stolen  property,  is  not  sufficient  proof 
to  establish  that  he  knew  that  the  property  was  stolen  when  he  re- 
ceived it,  and  does  not  authorize  a  conviction  for  receiving  stolen 
property  knowing  it  to  have  been  stolen. 


DAVIDSON,  J.  The  appellant  in  this  case  was  con- 
victed under  an  indictment  charging  him  with  receiving  stolen 
property,  over  the  value  of  fifty  dollars,  knowing  the  same  to 
have  been  so  acquired,  and  his  punishment  assessed  at  two  years 
in  the  penitentiary,  and  from  the  judgment  and  sentence  of  the 
lower  court  he  prosecutes  this  appeal.  The  only  question  that 
is  necessary  to  be  considered  by  us  in  this  case  is  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  of  the  jury.  The  proof 
was  substantially  as  follows:  It  was  proven  that  one  Hutchin- 
son lost  some  jewelry,  to  wit,  a  watch  and  a  finger  ring,  and  that 
one  Jim  Hunter  was  guilty  of  the  theft  thereof.  After  Hunter's 
arrest,  on  demand  being  made  of  him  for  the  property,  he  carried 
the  policeman  to  the  defendant's  house  where  said  Hunter 
boarded.  When  they  arrived  at  the  house,  Hunter  said  to  de- 
fendant, in  the  presence  of  the  policeman,  "Give  us  those  things 
I  left  with  yon."  Defendant  said,  "The  watch  and  ring?"  and 
then  went  into  the  house,  got  the  watch,  and  handed  it  to  the 
policeman;  then  took  his  pocketbook  from  his  pocket,  and  took 
therefrom  a  gold  ring,  and  also  gave  that  to  the  policeman.  This 
property  was  identified  as  the  stolen  property.  These  were  all 
of  the  facts  and  circumstances  in  this  case  bearing  upon  the 
guilty  knowledge  of  the  defendant.  This  is  not  a  case  of  theft, 
but  a  case  of  receiving  stolen  property,  knowing  the  same  to 
have  been  stolen.  The  possession  of  property  recently  stolen, 
under  certain  circumstances,  is  sufficient  to  sustain  a  conviction 
for  theft  In  this  case  the  record  renders  it  evident  that  Hunter 
stole  the  watch  and  ring,  and  not  the  defendant.  Now,  then, 
will  the  bare  fact  that  the  accused  received  the  stolen  property 
be  sufficient  proof,  standing  alone,  that  he  knew  the  property 
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was  stolen  when  he  received  it?  It  will  not  Mr.  Bishop  says 
upon  this  point  (after  discussing  the  subject):  "But  from  these 
principles  it  is  perceived  the  result  follows  that  the  mere  naked 
possession  of  stolen  goods,  not  aided  by  other  proof,  is  no  evi- 
dence of  the  defendant's  having  received  them,  knowing  them 
to  be  stolen":  2  Bishop's  Criminal  Procedure,  sec.  909;  Durant 
v.  People,  13  Mich.  351-353.  Just  what  circumstances  will  be, 
sufficient  to  establish  guilty  knowledge  we  do  not  undertake  to 
name.  Each  case  must  depend  upon  its  own  facts.  But  we  do 
hold  that  the  bare  fact  of  receiving  stolen  goods  is  not  sufficient 
to  show  guilty  knowledge.  As  the  case  is  presented  to  us,  the 
conduct  of  the  defendant  was  8S4  entirely  consistent  with  his 
innocence.  It  would  be  a  dangerous  doctrine  to  hold  every  citi- 
zen guilty  of  receiving  stolen  property,  and  send  him  to  the  peni- 
tentiary, because  he  was  found  in  possession  thereof. 
The  judgment  is  reversed  and  the  cause  remanded. 

RECEIVING      STOLEN      GOODS-EVIDENCE— WHAT    WILD 

CONVICT.— To  convict  of  buying  stolen  property  for  gain  when  the 
buying  is  admitted,  the  state  must  prove  the  guilty  knowledge  of  the 
accused  that  the  property  was  stolen  at  the  time  of  the  purchase: 
Hugglns  v.  People,  135  111.  243;  25  Am.  St.  Rep.  357,  and  note.  Mere 
possession  of  the  stolen  property  is  insufficient  even  as  corroboration 
of  the  thief's  testimony:  Extended  note  to  Wright  v.  State,  26  Am. 
Dec.  261.  See  People  v.  Levi  son,  16  CaL  98,  76  Am.  Dec.  505,  for 
various  matters  of  evidence  held  insufficient  to  sustain  a  conviction. 
Bee,  also*  Cooper  v.  State.  29  Tex.  App.  8;  25  Am.  St  Rep.  712. 


Ex  pabtb  Reynolds. 

[85  Texas  Criminal  Rbp^rtb,  4:7.] 

INDICTMENT  AND  SENTENCE— ILLEGAL  GRAND  JURY 
—DUE  PROCESS  OF  LAW.— An  indictment  found  and  returned  by 
a  grand  jury  composed  of  more  men  than  Is  required  to  constitute  a 
legal  grand  jury,  as  well  as  a  conviction  and  sentence  under  such 
indictment,  is  without  due  process  of  law  and  absolutely  void. 

HABEAS  CORPUS— VOID  INDICTMENT.— A  person  who 
has  been  convicted  and  sentenced  under  an  indictment  found  and  re- 
turned by  a  grand  jury  composed  of  more  men  than  Is  required  to 
constitute  a  legal  grand  Jury  is  entitled  to  be  released  from  custody 
upon  a  writ  of  habeas  corpus,  for  the  reason  that  he  is  restrained  of 
his  liberty  by  an  indictment  and  sentence  which  are  absolutely  void. 

Makemson  &  Fisher,  for  the  relator. 

M.  Trice,  assistant  attorney  general,  for  the  respondent 

488  DAVIDSON,  J.  This  is  an  original  application  for  S 
writ  of  habeas  corpus,  now  before  this  court  for  trial.  The  ap- 
plicant sued  out  a  writ  of  habeas  corpus  before  us,  alleging  that 
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he  was  illegally  restrained  489  of  his  liberty,  because,  lie  says, 
the  indictment  under  which  he  was  convicted  and  sentenced  to 
the  penitentiary  was  found  by  a  body  composed  of  fourteen  per- 
sons. We  have  examined  the  evidence  in  the  case,  all  being  of 
record,  and  find  that  it  is  true,  as  alleged,  that  the  indictment  on 
which  the  applicant  was  tried,  convicted,  and  sentenced  to  the 
penitentiary  was  returned  into  court  by  a  body  composed  of  four- 
teen men.  The  only  question  for  our  decision  is,  Can  the  appli- 
cant obtain  relief  from  imprisonment  under  the  above  state  of 
case  by  a  writ  of  habeas  corpus?  Section  10  of  the  bill  of  rights 
provides,  as  a  part  thereof,  that  "no  person  shall  be  held  to  answer 
for  a  criminal  offense,  unless  on  indictment  by  a  grand  jury,  ex- 
cept in  cases  where  the  punishment  is  by  fine,"  etc.  Section  13, 
article  5,  of  the  constitution  provides  that  "grand  and  petit 
juries,  in  the  district  courts,  shall, be  composed  of  twelve  men." 
This  court  has  held,  and  we  see  no  reason  for  changing  our  opin- 
ion, that  a  body  composed  of  more  that  twelve  men  is  not  a  grand 
jury:  See  Lott  v.  State,  18  Tex.  Crim.  App.  627;  McNeese  v. 
State,  19  Tex.  Crim.  App.  48;  Smith  v.  State,  19  Tex.  Crim. 
App.  95;  Ex  parte  Swain,  19  Tex.  Crim.  App.  323;  Eainey  v. 
State,  19  Tex.  Crim.  App.  479;  Wells  v.  State,  21  Tex.  Crim. 
App.  594;  Harrell  ▼.  State,  22  Tex.  Crim.  App.  692.  The  dis- 
trict court,  in  felony  cases,  does  not  obtain  jurisdiction  of  the  of- 
fense, unless  by  indictment.  There  must  first  be  the  act  of  a 
grand  jury  before  the  court's  jurisdiction  can  attach  in  such 
cases.  A  prosecution  for  a  felony,  without  indictment  by  a 
grand  jury,  is  not  due  process  of  law,  in  this  state.  There  can 
be  no  indictment  unless  there  was  a  grand  jury.  The  verdict 
and  judgment,  without  an  indictment,  in  a  felony  case,  are  abso- 
lute nullities,  and  cannot  be  the  basis  or  warrant  for  any  com- 
mitment. Let  us  suppose  that  the  applicant  had  been  tried  up- 
on an  information — could  it  be  contended  that  the  jurisdiction 
of  the  court  attaches  to  that  case?  We  think  not.  Let  it  be 
supposed  that  there  was  neither  information  nor  indictment- 
could  it  be  contended  that  the  verdict  of  a  jury,  and  judgment 
of  the  court  thereon,  would  not  be  absolutely  void?  We  think 
not.  In  this  case,  the  court's  jurisdiction  not  having  attached, 
the  court  therefore  had  no  jurisdiction  of  the  siibject  matter. 
The  conviction  being  without  due  process  of  law,  and  in  viola- 
tion of  the  plain  requirements  of  the  constitution,  the  warrant 
for  the  imprisonment  of  the  applicant  is  therefore  void,  not  void- 
able merely.  We  are  not  to  be  understood  as  holding  that  the 
applicant  could  obtain  relief  by  habeas  corpus  because  of  a  de- 
fective indictment,  or  an  indictment  that  seeks  to  charge  the  of- 
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fense  for  which  he  has  been  convicted,  but  in  substance  is  defect* 
ive;  but  we  do  hold,  in  a  felony  case,  that  he  can  obtain  relief  by 
habeas  corpus,  where  there  has  been  no  indictment.  We  are  not 
passing  on  the  other  question,  as  to  defective  indictments.  This 
view  of  this  question  is  in  conflict  with  the  proposition  laid  down 
in  the  headnotes  in  Ex  parte  Fuller,  19  Tex.  Crim.  App.  241,. 
but  is  in  exact  accord  and  is  supported  by  the  reasoning  of  the 
court  in  Lott  v.  State,  18  Tex.  Crim.  App.  627,  and  subsequent 
cases.  We  believe  the  reasoning  of  Judge  Willson  unanswerable, 
and  the  conclusion  that  a  440  judgment  without  an  indictment  i» 
absolutely  void,  and  that  the  party  can  obtain  relief  by  habeas 
corpus.  It  being  understood  between  the  assistant  attorney  gen- 
eral and  counsel  for  applicant  that  this  record  contains  the  facte, 
and  that  the  state  has  nothing  further  to  offer  why  the  applicant 
should  not  be  discharged,  it  is  therefore  ordered  and  decreed 
that  the  applicant  be  discharged  from  custody,  and  that  the  clerk 
forward  a  certified  copy  of  this  opinion  to  the  officer  in  charge 
of  the  applicant,  Larkin  Reynolds,  and  that  said  applicant  be  at 
once  discharged  from  custody. 

INDICTMENT— WHEN    RENDERED   VOID   BY   IRREGULAR- 
ITIES IN  IMPANELING  GRAND  JURY.— The  number  of  men  re- 
quired to  constitute  a  grand  jury  varies  In  the  different  states.    In 
Massachusetts,  the  rule  is  not  less  than  thirteen  nor  more  than  twen- 
ty-three, but  the  summoning  of  a  greater  number  is  not  fatal  to  an 
indictment    found  by  the    legal   number.    In  Texas,  an  Indictment 
found  by  thirteen  grand  jurors  is  a  nullity:  Monographic  note  to> 
Commonwealth  y.  Green,  12  Am.  St.  Rep.  904.    In  Mississippi,  where 
a  statute  made  the  maximum  number  of  grand  jurors  eighteen,  a 
grand  jury  of  nineteen  jurors  was  held  illegal:  Miller  v.  State,  33 
Miss.  35G;  GO  Am.  Dec.  351.    See,  also,  State  v.  Hamlin,  47  Conn.  95; 
36  Am.  Rep.  54.    Where  a  grand  jury  which  found  an  indictment  ap- 
pears from  the  record  to  have  been  illegally  constituted  a  motion  in 
arrest  of  judgment  on  this  ground  should  be  granted:  Miller  v.  State, 
83  Miss.  350:  GO  Am.  Dec.  351. 

HABEAS  CORPUS-VOID  JUDGMENT.— If,  from  the  record,  It 
appears  that  the  defendant  was  convicted  by  a  jury  of  eleven  per- 
sons only,  the  verdict  and  judgment  must  be  treated  as  void  on 
habeas  corpus:  Scott  v.  State,  70  Miss.  247;  35  Am.  St.  Kep.  649,  and 
note.  But  it  has  been  held  that  the  objection  that  the  indictment  up- 
on which  a  prisoner  was  convicted  was  not  found  by  a  legal  grand 
jury  will  not  be  considered  on  habeas  corpus,  the  indictment  being 
regular  on  Its  face:  Monographic  note  to  Commonwealth  v.  Lecky* 
26  Am.  Dec  48. 

Reddiok  v.  State. 

[86  Tsxab  Criminal  Report*  468.] 

RAPE— EVIDENCE— COMPLAINT  OF  PROSECUTRIX.— On 
a  trial  for  rape,  the  prosecution  may  show  by  the  prosecutrix,  or 
other  witnesses,  that  she  made  complaint  of  the  outrage  recently 
after  Its  coin  miss  ion,  and  when,  where,  and  to  whom  it  was  made; 
but  the  prosecution  is  not  allowed  in  that  way  to  prove  the  name  of 
the  person  charged  with  the  crime,  nor  the  particulars  as  narrated  by 
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the  prosecutrix,  the  practice  being  merely  to  ask  whether  she  made 
the  complaint  that  such  an  outrage  had  been  perpetrated  upon  her 
and  to  receive  in  answer  only  yes  or  no.  Such  statement  or  com- 
plaint is  admitted  only  to  corroborate  her  testimony,  and  is  not  evi- 
dence of  the  fact  upon  which  the  jury  can  find  the  accused  guilty, 
and,  when'  she  is  not  a  witness  in  the  case,  such  statement  or  com- 
plaint is  wholly  inandmissible  in  evidence. 

RAPE— EVIDENCE— COMPLAINT  OP  PROSECUTRIX.— 
Unless  a  party  accused  of  rape  attempts  to  prove  that  the  prosecu- 
trix charged  some  one  else  with  the  crime,  or  that  she  said  that  she 
did  not  know  who  was  the  guilty  party,  or  that  her  testimony  as  to 
his  being  the  man  has  been  recently  fabricated,  or  that  Improper  in- 
fluences have  been  brought  to  bear  upon  her,  or  on  any  other  wit- 
ness, to  accuse  him  of  the  crime,  it  is  not  competent  for  the  prosecu- 
tion to  prove  that  soon  after  the  perpetration  of  the  outrage  the 
prosecutrix  had  complained  of  and  charged  the  accused  as  the  party 
who  committed  the  crime. 

RAPE— EVIDENCE-COMPLAINT  OF  PROSECUTRIX— 
IDENTIFICATION.— On  a  trial  for  rape,  testimony  that  a  sheriff, 
after  the  arrest  of  the  accused,  placed  him  and  several  others  in 
line,  and  then  produced  the  son  of  the  prosecutrix,  who  identified 
and  pointed  out  the  accused  as  the  man  who  had  raped  his  mother, 
and  that  the  prosecutrix,  at  the  same  time  and  place  also  identified 
and  pointed  out  the  accused  as  the  man  who  had  raped  her,  and  that 
■he  then  fainted,  is  not  admissible  as  original  evidence  to  prove  the 
crime,  but  only  in  corroboration  of  the  testimony  of  the  prosecutrix, 
and,  standing  alone,  is  not  sufllclent  to  warrant  a  conviction. 

Ford  ft  Nail,  for  the  appellant. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

466  HURT,  P.  J.  Appellant  was  convicted  of  rape,  and  his 
punishment  assessed  at  death,  and  he  prosecutes  this  appeal. 
Upon  the  trial,  oyer  the  objection  of  the  appellant,  the  state  was 
permitted  to  prove  the  following  facts,  by  T.  C.  Nunn,  sheriff 
of  Brazos  county:  46T  that  on  Monday,  after  the  alleged  rape  of 
Fannie  Polazo,  and  after  defendant  had  been  arrested  for  said  of- 
fense, he  placed  defendant  and  eight  other  negroes  in  a.  line  in 
the  jail  of  Brazos  county,  and  then  brought  Charley  Polazo  into 
said  jail,  and  that  he  identified  and  pointed  out  defendant  as  the 
man  who  had  committed  the  rape  upon  Fannie  Polazo.  The 
state  was  also  permitted  to  prove  by  Sheriff  Nunn  that  at  the 
same  time  and  place,  and  under  the  same  circumstances,  Fannie 
Polazo,  the  prosecutrix,  was  carried  into  the  jail,  and  she  identi- 
fied and  pointed  out  the  defendant  as  the  man  who  had  raped 
her  and  bit  her  thumb;  and  that  the  said  Fannie  fainted,  and 
would  have  fallen  had  she  not  been  caught  and  held  up  by  oth- 
ers. These  facts  were  introduced  in  evidence  as  original  testi- 
mony. Were  they  admissible  as  original  testimony?  On  the 
next  morning  after  the  rape,  the  prosecutrix  related  what  had 
occurred  to  her  brother  in  law,  Joe  Polazo,  and  his  wife.  Some 
of  the  details  were  permitted  to  be  proven  by  Polazo  and  wife. 
To  this  there  was  no  objection.    If  an  objection  had  been  inter- 
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posed,  we  might  revise  the  action  of  the  court  in  permitting  the 
state  to  introduce  as  original  testimony  any  of  the  details  attend* 
ing  the  rape;  the  rule  being  that,  as  original  testimony,  the  prose* 
cution  can  prove  that  the  woman  charged  to  have  been  outraged 
complained  of  the  outrage.  This  is  admissible,  whether  res 
gestae  or  not,  as  a  part  of  the  state's  case.  A  very  clear  state- 
ment will  be  found  in  Thompson  v.  State,  38  Ind.  40,  which 
states:  "That  the  prosecution  may  show  by  the  testimony  of  the 
prosecuting  witness,  or  that  of  other  witnesses,  that  she  made 
complaint  of  the  outrage  recently  after  its  commission,  and  when, 
where,  and  to  whom  it  was  made.  That  the  prosecution  will 
not  be  allowed  to  prove  the  name  of  the  person  charged  with  the 
crime,  or  the  particulars  as  narrated  by  her,  the  practice  being 
merely  to  ask  whether  she  made  the  complaint  that  such  an  out- 
rage had  been  perpetrated  upon  her,  and  to  receive  in  answer 
only,  simply,  yes  or  no.  That  such  statement  is  only  corrobo- 
rative of  her  testimony,  and  is  not  evidence  of  the  fact  upon 
which  the  jury  can  find  the  defendant  guilty;  and,  when  she  is 
not  a  witness  in  the  case,  it  is  wholly  inadmissible":  See  Bishop's 
Criminal  Procedure,  sec.  912;  Begina  v.  Osborne,  Car.  &  M.  622; 
Begina  v.  Megson,  9  Car.  &  P.  420;  Begina  v.  Alexander,  2  Craw. 
&  D.  126;  People  v.  McGee,  1  Denio,  19;  Stephen  v.  State,  11 
Ga.  225;  Johnson  v.  State,  17  Ohio,  693;  Laughlin  v.  State,  18 
Ohio,  99;  51  Am.  Dec.  444;  Weldon  v.  State,  32  Ind.  81;  Boscoe 
on  Criminal  Evidence,  24.  Mr.  Qreenleaf  says:  "Though  a 
prosecutrix  may  be  asked  whether  she  made  complaint  of  the  in- 
jury, and  when  and  to  whom,  and  the  person  to  whom  she  com- 
plained is  usually  called  to  prove  that  fact,  yet  the  particular 
facts  which  she  stated  are  not  admissible  in  evidence,  except 
when  elicited  on  cross-examination,  or  by  way  of  confirming  her 
testimony  after  it  had  been  impeached.  On  the  direct  examina- 
tion the  practice  has  been  merely  to  ask  her  whether  she  made 
complaint  that  such  an  outrage  had  been  perpetrated  upon  her, 
and  to  receive  only,  simply,  yes  or  no.  Indeed,  the  complaint 
constitutes  no  part  of  the  res  gestae.  It  is  only  a  fact  corrobora- 
tive of  the  testimony  of  the  complainant.  Where  she  is  46S  not 
a  witness  in  the  case,  it  is  wholly  inadmissible":  See  3  Greenleaf 
on  Evidence,  15th  ed.,  sec.  213.  Mr.  Taylor,  in  his  work  on  Evi- 
dence, says:  "That  in  no  case  can  the  particulars  of  the  com- 
plaint be  disclosed  by  witnesses  for  the  crown,  either  as  original 
or  confirmatory  evidence,  but  the  details  of  the  statement  can 
only  be  elicited  by  the  prisoner's  counsel  on  cross-examination": 
Citing  Begina  v.  Walker,  2  Moody  ft  B.  212;  Begina  v.  Osborne, 
Car.  &  M.  622;  Begina  v.  Quigley,  Ir.  Cir.  677.  Mr.  Phillips  (1 
Phillips  on  Evidence,  149,  Cowen  &  Hill's  &  Edwards'  Notes) 
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rajs:  "In  prosecutions  for  rape  or  for  assault  with  intent  to  com- 
mit rape,  proof  of  the  fact  that  the  prosecutrix  made  complaint 
coon  after  the  commission  of  the  alleged  crime  is  admissible,  and 
indeed  is  generally  required;  but  the  particulars  of  the  com- 
plaint made  cannot  be  admitted  in  evidence  as  to  the  truth  of 
her  statement  The  particulars  stated,  as  to  the  violence  used  or 
the  person  who  committed  the  violence,  cannot  be  received. 
The  evidence  should  be  confined  to  the  bare  proof  of  the  fact 
that  the  complaint  of  personal  violence  was  made,  and  that  an 
individual  was  charged,  without  mentioning  his  name":  Citing 
fiegina  v.  Walker,  2  Moody  ft  B.  212;  Bex  v.  Wink,  6  Car.  ft  P. 
397;  Regina  v.  Megson,  9  Car.  ft  P.  420;  Begina  v.  Osborne,  2 
Car.  ft  M.  622;  Begina  v.  Nicholas,  2  Car.  ft  K.  248.  This  pre- 
cise question  came  up  in  Pefferling  v.  State,  40  Tex.  487;  and 
the  supreme  court  of  this  state  reversed  the  judgment  upon  the 
ground  that  the  brother  of  the  prosecutrix  was  permitted  to 
swear  to  a  detailed  statement  made  by  the  prosecutrix  (his  sister). 
Judge  Moore,  speaking  for  the  court  says:  "It  is,  we  think,  well 
established  by  reason,  as  well  as  the  great  weight  of  authority, 
that  proof  of  the  particulars  of  the  complaint  and  the  detailed 
statement  of  the  alleged  facts  and  circumstances  connected  with 
it,  as  was  permitted  in  this  case  in  the  court  below,  cannot  be 
admitted  as  original  evidence  to  prove  the  truth  of  the  statement 
testified  to  by  the  injured  party,  or  to  establish  the  charge  made 
against  the  prisoner/'  What  was  said  by  this  court  in  Buston  v. 
State,  4  Tex.  Crim.  App.  432,  Fulcher  v.  State,  28  Tex.  Crim. 
App.  471,  Bippey  v.  State,  29  Tex.  Crim.  App.  38,  and  Bruce  v. 
State,  31  Tex.  Crim.  Bep.  590,  in  so  far  as  they  antagonize  the 
role  here  laid  down,  is  expressly  overruled.  We  deem  these  cita- 
tions amply  sufficient  to  support  the  proposition  that,  as  original 
testimony,  nothing  but  the  complaint  and  the  parties  to  whom 
related,  as  stated  in  the  Indiana  case  above,  are  admissible.  We 
are  not  to  be  understood  as  holding  that  the  state  will  not  have 
the  right  to  prove  as  original  testimony  that  the  prosecutrix  com- 
plained of  the  outrage,  to  whom  she  made  complaint,  and  that 
she,  of  course,  charged  some  one  with  the  crime;  but  we  are 
to  be  understood  as  holding  that  the  name  of  the  party  charged 
cannot  be  given,  and  that  the  circumstances  of  violence  cannot 
be  proven  in  this  way.  But,  when  a  certain  character  of  attack 
is  made  upon  the  testimony  of  the  prosecutrix  by  the  defense, 
the  particulars  of  the  offense  may  be  proven  by  the  state.  If  the 
defendant  attempts  to  prove  that  she  charged  somebody  else  with 
the  crime,  or  that  she  said  that  she  did  not  know  who  was  the 
guilty  ***  party,  the  state  would  have  the  right  to  show  that, 
toon  after  the  transaction,  she  charged  the  defendant  with  being 
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the  perooiL  If  the  defendant  attempts  to  prove  that  her  testi- 
mony has  been  recently  fabricated,  as  to  defendant  being  the 
man,  the  state  would  have  the  right  to  show  that  she  had  stated, 
soon  after  the  transaction,  that  the  defendant  was  the  man.  If 
the  defendant  attempts  to  show  that  improper  influences  have 
been  brought  to  bear  upon  the  prosecutrix,  or  any  other  witness, 
to  accuse  the  defendant  of  the  crime,  the  state  would  have  the 
right  to  prove  that,  before  these  influences  were  applied,  she  told 
the  same  tale  as  she  swears  to  now  upon  the  trial.  Except  as  to 
the  right  to  prove  her  complaint,  the  prosecutrix  in  a  rape  case 
stands  precisely  on  the  same  ground,  and  no  better,  than  a  wit- 
ness in  any  other  case:  See  Bailey  v.  State,  9  Tex.  Crim.  App. 
98;  Williams  v.  State,  24  Tex.  Crim.  App.  637;  Dicker  v.  State 
(Tex.  Crim.  App.,  Oct.  23,  1895),  32  S.  W.  Bep.  541.  Now,  as 
we  have  above  stated,  the  prosecutrix  complained  of  the  outrage 
to  her  brother  in  law  on  the  next  morning  after  the  alleged  rape. 
Some  of  the  details  were  proven,  but  there  was  no  objection. 
This  was  more  than  the  state  had  a  right  to  do,  until  she  was  at- 
tacked. If  appellant  had  objected  to  the  introduction  of  the  de- 
tails in  this  matter,  reserving  his  bill,  then  we  would  have  held 
that  there  was  error  in  admitting  them.  The  conduct  of  the 
sheriff,  the  fact  that  the  prosecutrix  and  the  boy,  in  the  jail, 
identified  the  defendant  as  the  man  who  committed  the  crime, 
were  not  a  statement  or  complaint  of  the  prosecutrix  soon  after 
the  transaction,  which  had  already  been  made;  and,  if  it  had 
been  the  first  time  that  she  had  recognized  the  defendant,  it 
would  have  been  clearly  inadmissible.  All  that  could  have  been 
proven  was  that  she  complained  of  the  outrage.  These  remarks 
apply  to  the  prosecutrix.  We  are  not  aware  of  any  authority 
that  will  admit  in  evidence  the  fact  that  the  boy  recognized  the 
defendant.  Certainly,  no  law  permits  his  complaints  to  be  ad- 
mitted in  evidence.  Of  course,  if  his  testimony  had  been  at- 
tacked in  the  manner  above  indicated,  the  state  could  prove  that 
he  recognized  the  defendant  soon  after  the  transaction.  We  are 
not  aware  of  any  authority  to  admit  in  evidence  such  conduct  as 
is  described  in  this  bill  of  exception.  The  circumstances  under 
which  the  identification  was  made,  the  fact  that  the  prosecutrix 
fainted — if  there  be  any  authority  for  such  testimony,  we  have 
found  it  in  no  book,  except  in  Bruce  v.  State,  31  Tex.  Crim.  Rep. 
590.  The  defendant  upon  the  trial  below  made  no  attack  such 
as  above  described  upon  either  of  the  witnesses.  There  was  no 
effort  to  show  that  she  had  charged  somebody  else  with  the 
crime.  There  was  no  offer  to  show  that  her  testimony  was  re- 
cently fabricated,  and  none  to  show  that  she  testified  under  the 
influence  of  improper  motives.    And,  unless  this  was  shown,  this 
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testimony  could  not  have  been  introduced  for  the  purpose  of 
supporting  the  witnesses.  The  great  weight  of  authority  holds 
that  the  admission  of  the  statement  of  the  prosecutrix,  made 
soon  after  the  outrage,  is  only  for  the  purpose  of  corroborating 
or  sustaining  her  testimony.  We  are  of  opinion  that  there  was 
error  in  this  matter  of  a  very  material  character.  A  number  of 
witnesses  swore  to  facts  which,  4TO  if  true,  tended  very  cogently 
to  show  that  the  defendant  was  not  present  at  the  time  the  rape 
was  charged  to  have  been  committed.  The  only  issue  in  this 
case  was  as  to  the  identity  of  the  party  who  committed  the  of- 
fense. Hence  the  reception  of  this  testimony  was  calculated 
very  powerfully -to  induce  the  jury  to  believe  that,  because  the 
prosecutrix  fainted  on  recognizing  the  defendant  one  or  two  days 
afterward,  therefore  he  must  have  been  the  man. 

For  the  error  above  discussed,  the  judgment  is  reversed,  and 
the  cause  remanded. 


RAPE-EVIDENCE-COMPLAINT  BY  PROSFCUTRIX.— A  wit- 
ness to  whom  complaint  has  been  made  by  the  victim  of  a  rape,  or 
attempt  to  rape,  is  not,  at  the  trial,  permitted  to  repeat  on  direct  ex- 
amination, all  the  details  of  the  outrage,  and  the  name  of  the  rav- 
feher  as  subsequently  reported  to  such  witness,  but  can  only  testify 
to  the  fact  that  the  complaint  was  made,  and  as  to  the  condition  of 
the  victim  when  making  the  complaint:  State  v.  Langford,  45  La. 
Ann.  1177;  40  Am.  St  Rep.  277,  and  note;  Oleson  v.  State,  11  Neb. 
276;  38  Am.  Rep.  3G6,  and  extended  note;  State  v.  Robertson,  38  La. 
Ann.  618:  58  Am.  Rep.  201.  This  rule  has,  however,  been  held  not 
an  inflexible  one  where  the  circumstances  of  the  case  make  it  inap- 
plicable: People  v.  Gage,  62  Mich.  271;  4  Am.  St  Rep.  854.  As  to 
the  evidence  admissible  in  a  prosecution  for  rape,  see  monographic 
note  to  Smith  v.  State,  80  Am.  Dec  369-372. 
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[85  Texas  Criminal  Rxpoktb,  608.] 

RAPE— ATTEMPT  TO  COMMIT— FORCE  NECESSARY.— To 
constitute  the  crime  of  attempt  to  commit  rape  the  same  character 
of  force  is  necessary  as  is  required  to  constitute  rape,  or  assault  with 
intent  to  commit  rape;  and  the  accused  must  have  intended,  at  the 
time,  to  accomplish  his  purpose  by  the  use  of  such  force,  namely, 
such  force  as  was  reasonably  necessary  to  overcome  all  resistance  on 
the  part  of  the  woman,  taking  into  consideration  the  relative 
strength  of  the  parties,  and  the  other  circumstances  in  the  case. 

RAPE— ATTEMPT  TO  COMMIT— FORCE  NECESSARY.-If 
the  degree  or  amount  of  force  used  is  not  such  as  to  constitute  an 
assault  with  intent  to  rape,  but  the  offense  is  an  endeavor  to  rape 
carried  beyond  mere  preparation,  then,  to  constitute  the  crime  of  an 
attempt  to  rape  the  accused  must  have  intended  to  use,  if  necessary. 
such  force  as  la  necessary  in  an  assault  with  intent  to  rape,  namely 
sued  force  as  was  reasonablv  calculated  to  overcome  all  resistance 
on  the  part  of  the  woman,  taking  into  consideration  the  relative 
strength  of  the  parties,  and  the  other  circumstances  in  the  case. 
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Cairigan  ft  Montgomery,  for  the  appellant. 

M.  Trice,  assistant  attorney  general,  for  the  state. 

608  HURT,  P.  J.    Appellant  was  convicted  under  an  indict- 
ment charging  him  with  rape,  of  an  attempt  to  commit  rape, 
and  given  two  years  in  the  penitentiary,  and  prosecutes  this  ap- 
peal.  Appellant  reserved  several  bills  of  exceptions  to  the  charge 
of  the  court  on  rape,  and  assault  with  intent  to  commit  rape; 
but,  as  the  jury  found  the  appellant  guilty  of  an  attempt  to  rape, 
it  will  not  be  necessary  to  notice  the  charges  of  the  court,  as  pre- 
sented in  said  exceptions,  save  as  they  may  have  a  bearing  on  the 
offense  of  which  the  appellant  was  convicted.    Appellant's  third 
bill  of  exceptions  brings  in  review  the  charge  of  the  court  on  an 
attempt  to  commit   the  offense  of  rape.    Said  portion  of  the 
charge  objected  to  is  as  follows:  "If  it  appear  on  the  trial  of  an 
indictment  for  rape  that  the  offense,  though  not  committed,  was 
attempted  by  the  use  of  force,  but  not  such  as  brings  the  offense 
within  the  definition  of  an  'assault  with  intent  to  commit  rape,* 
the  jury  may  find  the  defendant  guilty  of  an  attempt  to  commit 
the  offense  of  rape.    An  'attempt'  is  an  endeavor  to  accomplish 
a  crime,  carried  beyond  mere  preparation,  but  falling  short  of 
the  ultimate  design  in  any  part  of  it."    "If  you  fail  to  find  the 
defendant  guilty  of  rape,  or  of  an  assault  with  intent  to  commit 
rape,  and  find  and  believe  from  the  evidence,  beyond  a  reason- 
able  doubt,   that   the   defendant,  John   McAdoo,  in   Wichita 
county,  Texas,  in  the  month  of  July,  A.  D.  1895,  by  the  use  of 
force,  but  not  such  force  as  to  bring  the  offense  within  the  defi- 
nition of  an  assault  with  intent  to  commit  rape,  attempted  to 
commit  rape  upon  Maggie  Cook,  then  you  will  find  e04  the  de- 
fendant guilty  of  an  attempt  to  commit  rape."    Appellant  ob- 
jected for  the  following  reasons:  1.  Because  said  charges  are  not 
applicable  to  the  case  as  made  by  the  evidence,  in  that  there  is 
no  proof  of  an  attempt  to  commit  rape,  as  distinguished  from  an 
assault  with  intent  to  commit  rape;  the  evidence  for  the  state 
showing  a  violent  assault  and  an  actual  rape,  or  at  least  a  violent 
assault  with  intent  to  rape;  2.  Because  there  is  no  evidence  au- 
thorizing a  charge  on  attempt  to  commit  rape;  3.  Because  said 
charge  fails  to  define  the  offense  of  assault  with  intent  to  com- 
mit rape,  and  fails  to  tell  the  jury  what  facts  they  must  find  in 
order  to  convict  of  such  attempt;  4.  Said  charge  fails  to  tell  the 
jury  what  degree  of  force  the  defendant  must  have  intended  to 
use,  and  fails  to  tell  the  jury  that  he  must  have  intended  to  use 
such  force  as  was  reasonably  calculated  to  overcome  all  resistance 
on  the  part  of  the  woman,  taking  into  consideration  the  relative 
strength  of  the  parties,  and  the  other  circumstances  of  the  case, 
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and,  in  effect,  tells  the  jury  that,  even  if  defendant  did  not  in- 
tend to  use  such  force  as  was  necessary  to  overcome  resistance, 
they  might  still  convict  him  of  an  attempt  to  rape." 

The  evidence  on  the  part  of  the  state  showed  that  the  prosecu- 
trix, a  girl  about  fifteen  years  old,  and  her  little  sister,  about  ten 
years  of  age,  and  her  little  brother,  about  eight  years  of  age,  had 
ken  out  hunting  grapes,  and  they  came  to  a  vacant  house,  and 
stopped  to  rest  and  get  some  water,  and  after  they  had  been  there 
a  short  time  the  defendant  came  up.  The  prosecutrix  testifies 
that  she  had  seen  the  defendant  once  before,  about  a  month  be- 
fore that  time.  He  was  about  nineteen  years  old,  and  lived  in 
the  neighborhood.  The  defendant  came  in  the  house,  went  into 
the  room  where  there  was  an  old  mattress  lying  on  the  floor, 
called  the  prosecutrix's  little  brother  to  him,  and  told  him  to  tell 
his  sister  to  come  there.  She  came  to  the  door,  and  the  defend- 
ant caught  her  by  the  arm,  as  she  testifies,  pulling  her  in.  He 
asked  her  what  she  was  good  for,  and  jerked  her,  and  hit  her  on 
the  head  and  back,  and  threw  her  down  on  the  mattress.  As  he 
was  doir";  this  ^  gcreamed  once.  He  then  pulled  up  her 
clothes,  unbuttoned  his  drawers,  put  his  finger  in  her  privates, 
and  then  put  his  male  organ  into  her  privates,  jobbed  up  and 
down  on  her,  stayed  on  her  about  five  minutes,  and  then  got  off. 
She  was  crying  while  he  was  doing  this.  When  she  got  up  her 
brother  and  sister  were  gone,  and  she  saw  them  about  a  half  mile 
on  their  way  toward  home,  and  she  followed  and  caught  up  with 
them.  She  told  her  mother  that  evening  that  the  defendant 
beat  and  bruised  her.  It  does  not  appear  that  she  spoke  of  the 
rape  at  that  time.  The  little  sister  of  the  prosecutrix  testified 
to  seeing  the  defendant  pull  her  sister  into  the  room,  and  heard 
liim  throw  her  down  on  the  mattress,  and  that  she  went  around 
the  house  and  peeped  into  the  room  through  a  crack,  and  saw 
him  on  top  of  her  sister,  jobbing  up  and  down,  and  her  sister  was 
crying  at  the  time.  An  older  brother  of  the  prosecutrix  testified 
that  after  she  came  home  crying,  and  told  her  mother  that  the 
defendant  had  beaten  her,  he  got  on  his  horse  that  evening  and 
went  over  to  the  defendant's  and  asked  him  if  it  was  true  that  he 
had  beat  and  abused  his  ao5  sister  Maggie.  The  defendant  re- 
plied: "No;  but  I  can  tell  you  what  I  did  do.  I  tried  for  a  lit- 
tle." That  he  then  went  down  and  made  complaint  against  the 
defendant  for  assault  with  intent  to  rape.  Charley  Keys  testi- 
fied that  he  was  county  attorney  of  Wichita  county;  that  A.  C. 
Cook  made  complaint  against  the  appellant  for  assault  with  in- 
tent to  rape  on  the  same  day,  which  was  July  5,  1895,  and  on  the 
nc*t  day  Maggie  Cook  and  her  mother  came  to  his  office,  and  he 
aeked  her  about  the  affair,  and  she  told  him  that  the  defendant 
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pulled  up  her  dress  and  put  his  male  organ  into  her.  Two 
physicians  testified  that  on  the  evening  of  July  6th  they  exam- 
ined the  private  parts  of  Maggie  Cook,  and  found  no  laceration 
whatever  of  the  parts,  and  found  no  evidence  of  the  deposit  of 
semen  about  the  drawers  or  clothing,  and  that  the  hymen  was 
intact.    This  is,  in  substance,  the  entire  evidence  in  the  case. 

If  the  testimony  of  the  prosecutrix  is  to  be  credited,  nothing 
short  of  rape  was  committed  upon  her.  If  her  testimony  and 
that  of  her  little  sister  are  taken  in  connection  with  the  testi- 
mony of  the  physicians,  there  may  have  been  rape — that  is,  the 
very  slightest  penetration  of  the  parts — or  an  assault  with  in- 
tent to  commit  rape,  and  nothing  less  than  that  As  we  under- 
stand it,  the  statute  requires  the  same  character  of  force,  and 
the  same  intent  to  use  the  same  amount  of  force,  to  constitute  an 
attempt  to  rape  that  it  takes  to  constitute  an  assault  with  intent 
to  rape — that  is,  the  character  of  force  to  be  used  in  either  is  the 
same  force  as  is  applicable  to  assault  and  battery;  and  it  must 
have  been  such  as  might  reasonably  be  supposed  sufficient  to 
overcome  resistance,  taking  into  consideration  the  relative 
strength  of  the  parties,  and  the  other  circumstances  of  the  case. 
Article  640  of  the  New  "Revised  Criminal  Code,  under  which  this 
conviction  was  had,  provides:  "If  it  appear  on  the  trial  of  an  in- 
dictment for  rape  that  the  offense,  though  not  committed,  was 
attempted  by  the  use  of  any  of  the  means  spoken  of  in  articles, 
634,  635,  and  636,  but  not  such  as  to  bring  the  offense  within  the 
definition  of  an  assault  with  intent  to  commit  rape,  the  jury  may 
find  the  defendant  guilty  of  an  attempt  to  commit  the  offense/9 
etc.  The  learned  judge,  in  trying  this  case  below,  in  the  charge 
before  quoted,  and  excepted  to  by  appellant,  appears  to  give  this 
article,  in  substance,  to  the  jury.  The  contention  of  the  appel- 
lant, however,  is  that  he  should  have  more  specifically  told  the 
jury  what  degree  of  force  the  defendant  must  have  intended  to 
use,  and  that  they  must  believe  that  at  the  time  of  the  attempt 
he  intended  to  use  such  force  as  was  reasonably  calculated  to 
overcome  all  resistance  on  the  part  of  the  woman,  taking  into 
consideration  the  relative  strength  of  the  parties,  and  other  cir- 
cumstances of  the  case,  before  they  would  be  authorized  to  con- 
vict him.  To  our  minds,  a  proper  construction  of  the  statute  in 
question  means  that,  at  the  time  of  the  alleged  attempt,  it  was 
the  intent  of  the  party  to  use  the  same  force  as  would  make  him 
guilty  of  rape,  or  of  an  assault  with  intent  to  rape,  but  in  the 
actual  attempt  he  fell  short  in  the  use  or  application  of  such 
force  as  would  bring  the  offense  up  to  an  assault  with  intent  to 
rape;  for  when  the  force  used  amounts  to  an  assault,  then  it 
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ceases  to  be  a  mere  attempt,  but  would  be  aoe  an  assault  with  in- 
tent to  commit  rape — that  is,  the  two  offenses  come  together; 
▼hen  the  attempt  ceases,  the  assault  begins,  and  takes  its  place; 
and,  if  the  force  actually  used  is  such  as  to  constitute  the  offense 
an  assault  with  intent  to  rape,  then  it  is  no  longer  a  mere  at- 
tempt. The  court,  following  the  statute,  charged  the  jury  "that 
if  they  believed  the  defendant,  by  the  use  of  force,  but  not  such 
as  to  bring  the  offense  within  the  definition  of  an  assault  with 
intent  to  commit  rape,  attempted  to  commit  rape  upon  Maggie 
Cook,  then  find  him  guilty  of  an  attempt  to  rape."  By  this 
charge  the  jury  might  be  inclined  to  believe  (especially  when  we 
look  at  the  facts  of  the  case)  that  an  attempt  to  commit  rape 
could  be  accomplished  by  the  use  of  less  force  than  is  required 
to  constitute  an  assault  with  intent  to  commit  rape.  While  this 
may  be  true  in  one  sense,  judged  by  the  degree  of  the  assault, 
jet  the  question  as  to  force  directly  appertains  to  the  intent  of 
the  party  at  the  time  he  makes  the  attempt,  and  he  must  have  in 
his  mind  at  that  time  the  purpose  and  intent  to  use  the  same 
character  and  the  same  degree  of  force,  as  stated  before,  neces- 
sary to  accomplish  the  purpose  of  either  rape  or  assault  with  in- 
tent to  commit  rape  And  in  this  case,  if  the  judge  was  author- 
ised to  submit  to  the  jury  the  issue  of  an  attempt  at  all  (which  ii 
very  doubtful),  he  should  have  distinctly  stated  to  them  the  char- 
acter of  force  that  should  be  used,  and  that  it  must  be  the  same 
character  of  force  required  to  constitute  rape,  or  an  assault  with 
intent  to  rape,  and  that  the  party  must  have  intended  at  the  time 
to  accomplish  his  purpose  by  the  use  of  such  force,  and  that  if 
the  degree  or  amount  of  force  used  was  not  such  as  to  constitute 
the  offense  an  assault  With  intent  to  rape,  but  it  was  an  endeavor 
on  his  part  to  rape  the  prosecutrix,  and  he  carried  the  same  be- 
yond mere  preparation,  then  to  find  him  guilty  of  an  attempt  to 
commit  rape.  This  was  not  done,  and  for  the  failure  of  the 
court  to  present  this  issue  in  a  clear  and  distinct  manner  the 
judgment  of  the  lower  court  is  reversed,  and  the  cause  remanded. 

RAPE— ATTEMPT  TO  COMMIT— FORCE  NECESSARY.— To 
fender  a  man  guilty  of  the  crime  of  an  attempt  to  commit  rape,  It  la 
not  enough  that  he  intended  to  use  the  force  necessary  to  accomplish 
his  purpose  notwithstanding  the  woman's  resistance;  he  must,  in  ad- 
dition to  this,  have  done  some  act  which  in  connection  with  this  In- 
tent  constitutes  the  attempt:  State  v.  Lung,  21  Nev.  209;  37  Am.  St. 
Rep.  506,  and  note.  A  specific  Intent  to  rape  Is  an  absolutely  essen- 
tial ingredient  to  an  attempt  to  rape,  and  must  ac<*ompany  the  means 
osed  to  effect  the  crime:  Reagan  v.  State,  28  Tex.  App.  227;  19  Am. 
St  Rep.  833.  See  further  as  to  what  constitutes  an  attempt  to  rape, 
State  t.  Dowell,  106  N.  0.  722;  19  Am.  8t  Rep.  668;  People  v.  Wood- 
ward, 45  Cal.  293;  13  Am.  Rep.  176. 
Am,  Br.  Rzr.,  Vol  IX.— 5 
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MASTER  AND  SERVANT— SPECIAL  DANGER  AND  PROM- 
I8E  TO  REMOVE  IT— CONTRIBUTORY  NEGLIGENCE.— It  Is  a 
general  rule  that  a  protest  by  an  employe  against  continuing  in  the 
employment  of  the  master  because  of  some  special  risk  attending  It, 
a  promise  by  the  employer  to  remove  the  danger  within  a  reasonable 
time,  and  a  continuance  of  the  employment  in  consideration  of  such 
promise,  will  relieve  the  employ 6  from  the  charge  of  contributory 
negligence,  if  he  is  injured  because  of  the  danger  within  such  time. 
This  rule  does  not  apply  where  the  risk  is  so  obvious,  Immediate, 
and  constant  that  serious  bodily  injury  is  likely  to  occur  from  a 
continuance  of  the  work,  for  it  Is  then  negligence  to  rely  upon  such 
promise. 

MASTER  AND  SERVANT-DEFECTIVE  MACHINERY- 
ASSUMPTION  OF  RISK.— If  a  man  employed  to  assist  in  sawing; 
and  shearing  heated  bars  and  plates  of  iron  in  a  mill  where  such 
work  is  done,  and  which  bars  and  plates  are  cut  by  a  circular  saw 
about  four  feet  in  diameter,  has  had  large  experience  with  machin- 
ery, has  worked  fourteen  years  in  the  mill,  and  four  years  in  oper- 
ating the  machine,  where  an  accident  occurs  to  him,  and  notices, 
before  going  to  work  on  the  day  of  the  accident,  that  the  saw  I* 
cracked  for  two  or  three  inches  from  the  outside,  and  asks  the  act- 
ing foreman  if  he  Is  going  to  change  It,  who  promises  to  do  so  after 
one  heat  is  run  off,  he  must  be  presumed  to  have  assumed  the  risk 
of  going  to  work  with  the  saw  in  that  condition,  notwithstanding 
bis  own  testimony  that  he  went  to  work  because  the  foreman  said 
It  was  not  dangerous,  especially  where  It  Is  plain  that  the  employ* 
was  the  most  experienced  man  in  the  crew,  and  knew  more  about 
the  danger  than  the  foreman,  and  where  the  clear  Inference  from 
all  the  evidence  is  that  he  did  not  rely  upon  the  Judgment  of  any- 
body that  It  was  safe  to  proceed  with  the  work. 

MASTER  AND  SERVANT— DEFECTIVE  MACHINERY- 
NEGLIGENCE  OF  EMPLOYE  IN  CONTINUING  AT  WORK  AF- 
TER PROMISE  TO  REPAIR.— A  man  with  fourteen  years  of  expe- 
rience about  machinery,  and  who  is  employed  to  assist  in  sawing 
and  shearing  heated  bars  and  plates  of  iron  in  a  mill  where  such 
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work  Is  done,  Is  guilty  of  negligence,  to  the  point  of  recklessness, 
In  working  with  a  saw,  four  feet  in  diameter,  having  a  crack  in  it 
from  the  rim  two  or  three  Inches  in  length,  and  running  at  a  speed 
of  seventeen  hundred  revolutions  a  minute,  where  he,  having  knowl- 
edge of  the  defect  and  notwithstanding  the  master's  promise  to  rem- 
edy it  lets  the  saw  down  upon  large  bars  or  plates  of  iron  with  suf- 
ficient force  to  cut  them  in  two;  for  the  danger  of  the  saw  flying  to 
pieces  is  so  obvious,  Immediate,  and  constant  that  the  employe  is 
negligent  In  relying  upon  such  promise.  Therefore,  the  unsupport- 
ed testimony  of  such  an  employe^  that  he  did  not  know  of  the  ex- 
istence of  the  danger  Is  not  sufficient  to  support  a  finding  of  the 
Jury  that  he  neither  knew  nor  ought  to  have  known  of  it 

Action  to  recover  damages  for  personal  injuries.  The  com- 
plaint alleged,  in  substance,  that  on  February  22, 1894,  the  plain- 
tiff was  in  defendant's  employ  as  a  shear  man;  that  his  duties 
were  to  assist  in  sawing  and  shearing  heated  bars  and  plates  of 
iron  by  the  use  of  a  large  circular  saw,  about  four  feet  in  diam- 
eter; that  the  saw  was  set  in  a  frame  and  so  adjusted  that,  when 
in  motion,  it  could  be,  by  pressing  on  a  lever,  lowered  down  upon 
the  iron  placed  under  it  to  be  cut;  that  before  operations  com- 
menced on  the  day  of  the  injury,  the  foreman's  attention  was 
directed  to  the  fact  that  the  saw  was  cracked,  defective,  and  un- 
fit for  use;  that  the  plaintiff  and  his  coemployes  protested  against 
working  with  the  defective  saw,  but,  being  assured  by  the  fore- 
man that  it  was  safe,  and  that  he  would  furnish  a  new  one  after 
they  had  worked  off  one  heat,  they  went  to  work;  that  soon  af- 
terward the  saw  broke,  by  reason  of  its  defective  condition,  while 
the  plaintiff,  in  the  exercise  of  due  care,  was  engaged  at  his 
regular  duties;  that  the  shaft  upon  which  the  saw  run  left  its 
bearings;  and  that  fragments  of  the  saw  and  shaft  struck  the 
plaintiff  upon  the  body,  by  reason  whereof  he  was  wounded  and 
braised,  his  left  leg  shattered,  and  his  body  otherwise  severely 
injured.  The  injuries  were  set  forth  in  detail,  and  damages 
claimed  to  the  amount  of  fifty  thousand  dollars.  The  allegations 
as  to  employment  and  injury  were  admitted  by  the  answer,  but 
it  put  in  issue  all  other  allegations,  and  charged  contributory 
negligence.  There  was  rendered  a  special  verdict  upon  which 
judgment  was  entered  for  the  plaintiff,  and  the  defendant  ap- 
pealed. The  errors  relied  on  were  those  raised  by  exceptions 
preserved  in  the  record  and  noticed  in  the  opinion. 

Van  Dyke  ft  Van  Dyke  ft  Carter,  for  the  appellant. 

C.  J.  Faber  and  Austin  ft  Fehr,  for  the  respondent. 

8  MARSHALL,  J.  The  jury  found  specially,  among  other 
things,  that  the  saw  was  defective  to  the  knowledge  of  John 
Blank,  who  was  charged  with  the  duty  of  seeing  that  it  was  kept 
ill  proper  condition;  that  John  Arndt  was  the  acting  foreman; 
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that  such  foreman,  with  knowledge  of  such  defect,  directed  plain- 
tiff and  his  associates  to  run  one  heat,  informing  them  that  he 
would  then  have  the  saw  changed;  that  plaintiff  went  to  work 
relying  upon  such  promise;  that  defendant  was  guilty  of  negli- 
gence which  proximately  contributed  to  the  injury;  that  plaintiff 
was  not  guilty  of  any  such  negligence;  and  that  he  did  not  have 
sufficient  knowledge  and  experience  to. enable  him  to  know  the 
risk  of  working  with  the  defective  saw  prior  to  his  injury.  The 
verdict  was  challenged  as  contrary  to  the  evidence,  and  the  ruling 
of  the  circuit  court  in  that  regard,  among  others,  is  before  ui 
for  review. 

That  the  saw  was  cracked  and  defective,  to  the  knowledge  of 
plaintiff,  appears  clearly  from  the  evidence,  and  is  alleged  in  the 
complaint.  The  proof  shows  that  he  was  a  man  of  large  expe- 
rience with  such  machinery,  and  that  he  had  worked  fourteen 
years  in  the  mill  where  he  was  injured,  and  four  years  in  operat- 
ing the  machine  where  the  accident  occurred.  His  evidence  bear- 
ing on  his  knowledge  of  the  danger,  and  his  justification  for 
working  notwithstanding  such  danger,  is  substantially  as  f  oIIowb: 
*'There  were  small  rollers  to  carry  the  iron  under  the  saw.  Then 
the  saw  was  °  pulled  down  onto  the  iron.  I  had  to  stand  along- 
side of  the  framework.  The  frame  was  even  with  the  plate.  I 
bad  to  shove  the  iron  under  the  saw.  I  was  about  two  feet  from 
the  saw  when  the  thing  happened.  When  I  came  to  the  mill  that 
morning,  Fred  Glaesner  said  to  me:  The  saw  is  cracked.  Look 
at  it.9  John  Arndt,  the  foreman,  was  standing  there.  I  said: 
Mohn  Arndt,  will  you  change  the  saw?*  He  said:  *No;  yon  will 
have  to  work  one  heat  with  it.  It  will  take  till  about  10  o'clock/ 
I  relied  on  that,  and  went  to  work.  He  did  not  say  whether  it 
was  dangerous  or  not,  that  I  know  of.  He  said  it  was  not  dan- 
gerous. When  they  started,  I  was  holding  one  end  of  the  bar 
to  be  cut,  Blank  was  holding  the  other,  and  Norton  was  handling 
the  lever/1  On  cross-examination  he  said:  "I  had  worked  in  the 
mill  fourteen  years,  and  four  years  with  the  saw.  There  were 
four  men  at  work  with  the  saw  besides  Blank,  the  foreman. 
There  was  no  one  in  the  crew  that  had  worked  with  the  saw  long- 
er than  I  had,  and  only  one  as  long.  I  looked  at  the  saw  after 
Glaesner  said  it  was  cracked.  The  crack  was  about  two  or  three 
inches  long.  Nobody  told  me  it  was  dangerous,  or  not  danger- 
ous, or  said  anything  about  that.  The  reason  I  asked  Arndt  if  he 
was  going  to  change  the  saw  was,  I  saw  a  crack  in  it  I  asked 
it  because  I  wanted  to  change  my  coat,  and  I  knew  if  he  was 
going  to  make  the  change  I  would  have  time.  I  went  to  work 
because  the  foreman  said  it  was  not  dangerous.    I  don't  know: 
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that  he  had  ever  worked  with  the  saw.  I  don't  know  as  I  objected 
to  going  to  work.  I  don't  think  1  did.  I  worked  by  the  ton;  so, 
if  I  had  not  gone  right  to  work,  I  would  have  lost  part  of  a  day's 
wages."  John  Norton  testified,  in  substance,  as  follows:  Before 
we  started  up,  Erdman  told  me  the  saw  was  cracked.  I  said  to 
Arndt,  "I  think  we  ought  to  have  another  saw."  He  said,  "You 
will  have  to  try  and  work  the  heat  off."  That  is  all  he  said.  The 
aw  had  started,  but  we  had  not  commenced  cutting.  Erdman 
showed  me  the  crack.  10  It  was  about  three  inches  long.  It  was 
open  at  the  teeth.  Erdman  called  my  attention  to  it,  and  told 
me  to  bear  down  as  gently  on  the  lever  as  I  could.  I  am  sure  of 
that.  That  is  just  as  we  were  ready  to  saw  the  first  bar.  No  one 
said  anything  in  my  hearing  about  its  being  dangerous,  nothing 
of  the  sort.  No  one,  that  I  know  of,  made  any  objection  to  going 
to  work.  John  Sanowa  testified  as  follows:  "Arndt,  the  foreman,, 
said  the  saw  should  be  changed  when  the  heat  was  out.  He  said 
we  should  work  that  heat;  that  is  all.  I  was  there  till  the  saw 
was  started,  and  heard  all  that  was  said.  Did  not  hear  Erdman 
sav  anything  to  Arndt.  or  Arndt  to  Erdman."  Julius  Blank  tes- 
tified  as  follows:  "I  told  Arndt,  before  we  started  that  the  saw 
was  cracked.  He  said,  when  the  first  heat  is  out,  we  will  change 
it  He  did  not  say  anything  further."  There  was  considerable 
other  evidence  on  the  subject,  but  nothing  to"  vary  the  above,  on 
which  the  jury  found,  in  effect,  that  plaintiff  neither  knew  nor 
ought  to  have  known  of  the  risk  of  working  with  the  defective 
saw. 

A  person  thirty-five  years  of  age,  and  of  fourteen  years'  ex- 
perience with  machinery,  circumstanced  as  plaintiff  was,  must 
be  presumed  to  know  the  operation  of  natural  laws  and  the 
dangers  which  such  a  defect  as  the  one  in  question  would  natu- 
rally, suggest  to  a  person  of  ordinary  intelligence:  Walsh  v.  St. 
Paul  etc.  R.  R.  Co.,  27  Minn.  367.  Otherwise,  the  risk  that  would 
attend  the  employment  of  labor  in  many  manufacturing  indus- 
tries would  be  so  great  as  to  render  it  impracticable  to  carry  them 
on.  This  presumption  is  too  strong  to  be  rebutted,  so  as  to  war- 
rant a  verdict  to  the  contrary,  merely  by  the  evidence  of  the  per- 
son whose  knowledge  is  in  question  that  he  did  not  know  of  the 
existence  of  a  danger  which  was  obvious  to  a  person  of  ordi- 
nary intelligence,  even  though  nc  t  an  expert. 

But  the  verdict  of  the  jury  is  not  only  wrong,  tested  by  the 
rule  above  stated,  but  the  evidence  affirmatively  shows,  lx  very 
clearly,  that  plaintiff  was  the  most  experienced  man  in  the  crew; 
that  he  knew  more  about  the  danger  than  Arndt;  that  the  talk 
•bout  changing  the  saw  was,  partly  at  least,  the  result  of  a  con- 
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Bciousness  of  such  danger;  and  that  after  such  conversation  was 
over  and  the  saw  was  started,  plaintiff  directed  that  it  should  be 
let  down  onto  the  iron  with  great  care,  on  account  of  its  condi- 
tion.   From  all  the  evidence  and  circumstances  hut  one  inference 
can  reasonably  be  drawn,  and  that  is  that  plaintiff  knew  of  the 
danger  as  well  as  Arndt,  and  did  not  rely  upon  the  judgment  of 
anybody  that  it  was  safe  to  proceed  with  the  work.    The  verdict 
of  the  jury  in  this  regard  is  practically  without  any  evidence  to 
support  it.    There  is  no  evidence  but  that  of  plaintiff  that  Arndt 
said  the  saw  was  not  dangerous,  and  he  contradicted  himself  re- 
specting the  matter  in  such  a  manner  that  the  finding  based  on 
his  evidence  cannot  be  sustained.    It  follows  that  the  plaintiff 
knew  of  the  defect  and  of  the  danger  as  well  as  any  one  did,  or 
could  reasonably  be  expected  to  know.    Therefore,  he  must  be 
presumed  to  have  assumed  the  risk,  unless  the  case  comes  within 
some  exception  to  the  general  rule  on  the  subject:  Stephenson  v. 
Duncan,  73  Wis.  404;    9  Am.  St.  Rep.  806;    Heath  v.  White- 
breast  etc.  Co.,  65  Iowa,  737;  Anderson  v.  H.  C.  Akeley  etc. 
Co.,  47  Minn.  128;  Showalter  v.  Fairbanks,  88  Wis.  376;  Peter- 
son v.  Sherry  etc.  Co.,  90  Wis.  83;  Hazen  v.  West  Superior  etc. 
Co.,  91  Wis.  208;  Gibson  v.  Erie  Ry.  Co.,  63  N.  Y.  449;  20  Am. 
Rep.  552;  De  Graff  v.  New  York  Cent.  etc.  R.  R.  Co.,  76  N.  Y. 
125;  Hayden  v.  Smithville  Mfg.  Co.,  29  Conn.  548;  Olson  ▼. 
McMullen,  34  Minn.  94;  Devlin  v.  Wabash  etc.  B.  B.  Co.,  87 
Mo.  545. 

But  it  is  said  plaintiff  did  not  assume  the  risk  because  the  jury 
found  that  he  protested  against  working  with  the  defective  saw, 
and  was  induced  to  continue  his  employment  by  the  promise  of 
Arndt  to  change  it  as  soon  as  one  heat  was  worked  off.  The  gen- 
eral doctrine  is  well  established  that  if  an  employ^  continnes  in 
the  employment  of  the  12  master  with  knowledge  of  any  special 
or  extraordinary  risk  attending  the  same,  or  under  such  circum- 
stances that  he  is  chargeable  with  such  knowledge,  he  cannot  re- 
cover of  the  master  for  any  injuries  received  by  reason  of  such 
risk.  But  to  such  general  doctrine  there  is  the  exception  for 
which  counsel  for  plaintiff  contends;  that  is,  that  when  an  ein- 
ploy6  notifies  the  master  of  a  special  risk,  and  objects  to  con- 
tinuing the  work  under  the  existing  conditions,  and  is  induced 
to  continue  such  work  by  a  promise  to  remove  the  danger  within 
a  reasonable  time,  then  for  such  time  the  employ^  is  not  presum- 
ed to  assume  such  risk.  Such  exception  has  been  often  recog- 
nized by  this  court:  Stephenson  v.  Duncan,  73  Wis.  404;  9  Am 
St.  Rep.  806;  Sweet  v.  Ohio  Coal  Co.,  78  Wis.  127;  Corcoran  Y. 
Milwaukee  etc.  Co.,  81  Wis.  191.  Does  this  case  come  within 
the  exception?    We  will  discuss  that  phase  of  .the  matter, 
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ing  that  there  was  a  promise  made  to  remove  the  danger,  binding 
on  the  master,  though  that  is  open  to  serious  question.    Did 
plaintiff  commence  work,  on  the  morning  in  question,  relying  on 
the  promise  to  change  the  saw  when  the  first  heat  was  run  out? 
He  said  he  did;  but  that  was  his  conclusion  on  a  question  of 
fact  to  be  found  by  the  jury,  and  it  is  entitled  to  little,  if  any, 
weight,  under  the  circumstances.    At  the  threshold  of  this  ques- 
tion there  is  the  essential  element  of  protest  or  objection  to  pro- 
ceed with  the  work  on  account  of  the  danger.    We  fail  to  find 
any  evidence  of  such  objection  or  protest.    Plaintiff's  evidence 
on  that  subject  is:   "I  said,  'John  Arndt,  will  you  change  the 
saw?  "   "I  asked  John  Arndt  if  he  was  going  to  change  the  saw." 
"I  do  not  know  as  I  objected  to  going  to  work."  "I  don't  know 
as  any  one  did."    "I  was  paid  by  the  ton."    "If  I  had  not  gone 
to  work  at  6  o'clock,  I  would  have  lost  part  of  my  wages."    "I 
asked  him  [Arndt]  if  he  was  going  to  change  the  saw,  because  it 
was  pretty  cold  and  I  wanted  to  change  coats,  and,  if  he  was 
going  to  change  the  saw,  then  I  would  have  time  to  go  and  put 
on  the  coat."  From  18  this  it  is  apparent  that  plaintiff  did  not 
object  to  working  with  the  defective  saw,  and  did  not  work  with 
it  temporarily  in  consideration  of  the  promise  to  change  it  when 
the  heat  was  off.    He  was  anxious  to  commence  work  on  time  and 
put  in  a  full  day.     It  was  not  very  material  to  the  employer 
whether  the  work  commenced  at  6  o'clock  or  was  delayed  till  10 
o'clock,  when  the  saw  could  have  been  changed,  because  the  pay 
was  by  the  ton,  not  by  the  day.    The  attitude  of  plaintiff  and  his 
associates   respecting  the   matter  was   merely  one  of   inquiry, 
whether  they  were  going  to  be  delayed  or  not,  instead  of  one  of 
objection  to  or  protest  against  proceeding  with  the  defective  saw. 
So  we  conclude  that  the  finding,  to  the  effect  that  plaintiff  con- 
tinued the  work  in  consideration  of  a  promise  to  remove  a  danger 
which  he  was  unwilling  to  assume  the  risk  of,  is  without  evidence 
to  support  it. 

But,  if  the  finding  of  the  jury  last  reviewed  could  be  sustain- 
ed, the  doctrine  that  an  employ^  can  rely  upon  the  master's  prom- 
ise to  repair  within  a  reasonable  time,  to  rebut  a  charge  that  such 
employ^  assumed  the  risk,  is  by  no  means  without  limitation.  If 
the  risk  is  so  obvious  and  immediate  that  serious  injury  may 
probably  result  from  a  continuance  of  the  work,  then  the  doc- 
trine that  the  employ6  can  proceed,  relying  upon  the  promise  to 
repair  or  to  remove  the  danger,  does  not  apply:  Rothenberger  v. 
tforth  Western  etc.  Co.,  67  Minn.  461.  This  exception  to  the  ex- 
ception, if  we  may  call  it  such,  is  supported  by  several  good  rea- 
sons, among  which  are  that  it  is  not  consistent  with  reasonable 
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prudence  for  one  to  submit  himself  voluntarily  to  imminent  dan- 
ger of  probable  immediate  serious  injury,  relying  upon  a  mere 
promise  on  the  part  of  anybody  that  such  danger  will  be  removed 
after  a  time;  and  further,  that  when  such  danger  exists,  there  is 
no  such  thing  as  a  reasonable  time  to  repair,  other  than  presently 
and  before  the  work  proceeds  further.    To  be  sure,  there  axe  re- 
spectable authorities  that  go  so  far  14  as  to  hold  that  a  promise 
by  the  employer  to  repair  relieves  the  employ 6  of  the  consequences 
of  the  risk,  though  the  danger  be  constant,  immediate,  and  seri- 
ous; but  the  weight  of  authority  and  the  doctrine  of  this  court 
are  the  other  way:   Showalter  v.  Fairbanks,  88  Wis.  376.    The 
true  rule  is  well  stated  in  the  opinion  by  Mr.  Justice  Elliott  in 
Indianapolis  etc.  E.  B.  Go.  v.  Watson,  114  Ind.  20,  5  Am.  St.  Rep. 
578,  as  follows:   "If  the  services  cannot  be  continued  without 
constant  and  immediate  danger,  and  the  danger  and  its  character 
are  fully  known  to  the  employ 6,  he  assumes  the  risk  if  he  con- 
tinues the  employment/'    Discussing  the  subject,  Justice  Elliott 
says  further,  in  effect,  it  is  a  fundamental  principle  in  this  branch 
of  jurisprudence  that  one  who  voluntarily  incurs  a  known  and 
immediate  danger  is  guilty  of  contributory  negligence,  and  we 
are  unable  to  see  why  a  promise  should  relieve  a  party  from  his 
own  contributory  fault.    If  the  danger  is  not  great  and  constant, 
then  such  promise  may  well  be  deemed  to  relieve  him;  but  when 
it  is  great  and  immediate,  and  of  such  a  nature  that  a  prudent 
man  would  not  ordinarily  incur  it,  a  promise  does  not  nullify  or 
excuse  the  contributory  negligence.    To  the  same  effect  are  Ford 
v.  Pitchburg  R.  R.  Co.,  110  Mass.  240;  14  Am.  Rep.  598;  Hough 
v.  Railway  Co.,  100  U.  S.  214;  Indianapolis  etc.  Ry.  Co.  v.  Ott, 
11  Ind.  App.  564;  Chicago  etc.  Foundry  Co.  v.  Van  Dam,  149  HI. 
837;  Rothenberger  v.  North  Western  etc.  Co.,  57  Minn.  461;  At- 
chison etc.  Ry.  Co.  v.  Midgett,  1  Kan.  App.  138. 

It  follows,  from  the  foregoing,  that  in  order  to  bring  a  case 
within  the  exception  to  the  general  rule,  that  the  employ*,  by 
continuing  in  the  employment  of  the  master  with  knowledge  of 
defects  in  machinery  at  which  he  is  employed,  assumes  the  risk 
attending  such  employment,  it  must  be  shown,  not  only  that  he 
called  the  master's  attention  to  such  defects  and  in  some  way  ob- 
jected to  assuming  the  risk,  but  that  the  master  expressly  or  by 
implication  promised  the  employe*  to  remedy  the  same  within  a 
reasonable  time,  and  15  that  the  employ*  continued  in  the  em- 
plover's  service  relying  upon  such  promise.  That  will  rebut  the 
presumption  of  contributory  negligence  and  assumption  of  risk 
on  the  part  of  the  employ*,  and  create  a  presumption  that,  for 
the  reasonable  length  of  time  requisite  to  enable  the  employer  to 
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remoTe  the  danger,  the  former  does  not  assume  the  risk,  and 
may  prudently  continue  the  work.  But  if  the  evidence  shows  that 
the  danger  is  immediate,  constant,  and  great,  so  that  a  reasonably 
prudent  person  ought  not  to  subject  himself  to  it,  then  the  latter 
presumption  is  overcome,  and  the  employ^  has  no  right  of  action, 
in  case  of  an  injury  because  of  such  danger,  on  account  of  his 
contributory  negligence. 

It  follows,  from  the  foregoing,  that  if  the  finding  of  the  jury 
respecting  the  agreement  to  change  the  saw,  and  the  continu- 
ance of  the  work  by  plaintiff  relying  thereon,  could  be  sustained, 
if  the  danger  was  obvious,  immediate,  constant,  and  the  probable 
consequences  the  infliction  of  serious  bodily  injury  upon  plain- 
tiff, it  was  negligence  upon  his  part  to  rely  upon  such  agreement. 
That  such  was  the  situation  is  too  plain  to  admit  of  serious 
discussion.  It  does  not  require  an  expert,  even,  to  understand 
that  a  saw  four  feet  in  diameter,  running  at  a  speed  of  seventeen 
hundred  revolutions  a  minute,  cracked  three  inches  from  the  out- 
side, when  let  down  upon  a  large  iron  plate  or  bar  and  operated 
with  sufficient  force  to  cut  it  in  two,  is  in  danger  of  flying  to 
pieces  and  seriously  injuring  all  who  may  be  in  the  vicinity.  That 
a  person  of  plaintifFs  experience  with  such  a  machine  did  not 
know  of  such  danger  is  beyond  comprehension.  It  was  negligent 
to  the  point  of  recklessness  to  work  with  such  a  defective  saw  at 
all,  under  the  circumstances.  That  brings  the  case  clearly  with- 
in the  exception  to  the  rule  that  a  protest  by  the  employ^  to  con- 
tinuing in  the  employment  of  the  master  because  of  the  existence 
of  some  special  risk  attending  it,  a  promise  by  the  employer  to  re- 
move the  danger  within  a  reasonable  time,  and  a  continuance  of 
such  employment  in  consideration  ie  of  such  promise,  relieves 
auch  employe  from  the  charge  of  contributory  negligence,  if  in- 
jured because  of  such  danger  within  such  time.  It  f oIIowb  that 
the  finding  of  the  jury  in  respect  to  plaintifFs  contributory  negli- 
gence is  without  any  evidence  to  support  it  on  any  theory  of  the 


There  are  several  errors  assigned,  not  referred  to,  but  the  con- 
cision to  which  we  have  arrived  renders  it  unnecessary  to  con- 
sider them* 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


MASTER  AND  SERVANT-DANGEROUS  MACHINERY- 
PROMISE  TO  REPAIR— CONTRIBUTORY  NEGLIGENCE.— If  a 
•errant  Is  engaged  in  a  dangerous  service  in  which  the  machinery  is 
defective,  and  has  knowledge  thereof,  makes  objection  thereto,  and 
is  induced  to  remain  in  the  master/a  employment,  by  promise  or  as- 
surance of  its  repair,  and,  not  having  waived  the  objection,  Is  In- 
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Jured  by  reason  of  such  defect,  without  contributory  negligence  on 
bis  part,  he  is  entitled  to  recover.  Bnt  greater  care  is  required  of 
him  than  If  he  had  not  known  of  the  defect:  Meador  v.  Lake  Shore 
etc.  Ry.  Co.,  138  Ind.  290;  46  Am.  St  Rep.  884;  note  to  Cheeney  t. 
Ocean  8.  S.  Co.,  44  Am.  St.  Rep.  119;  Breckinridge  Co.  v.  Hicks,  94 
Ky.  362;  42  Am.  St.  Rep.  361;  Rouz  v.  Blodgett  etc.  Lumber  Co.,  85 
Mich.  519;  24  Am.  St  Rep.  102,  and  note;  Gulf  etc,  Ry.  Co.  v.  Don- 
nelly, 70  Tex.  371;  8  Am.  St  Rep.  608;  Brownfleld  v.  Hughes,  123 
Pa.  St.  194;  15  Am.  St  Rep.  667;  extended  notes  to  Gulf  etc.  Ry.  Co. 
y.  Brentford,  23  Am.  St  Rep.  886;  Buasell  v.  Laconla  Mfg.  Co.,  77 
Am.  Dec.  222. 

MASTER  AND  SERVANT— APPARENT  DANGER— ASSUMP- 
TION OF  RISK  NOTWITHSTANDING  PROMISE  TO  REPAIR- 
NEGLIGENCE.— While  assumption  of  risks  will  not  be  Imputed  co 
the  servant  unless  he  has  knowledge  of  them,  such  knowledge  will 
be  presumed  to  exist  where  the  risks  are  apparent  to  ordinary  ob- 
servation: Note  to  Boss  v.  Northern  Pac.  R.  R.  Co.,  83  Am.  St  Rep. 
766.  If  an  employe's  service  cannot  be  continued  without  constant 
and  Immediate  danger,  which  is  so  great  that  a  reasonably  prudent 
man  would  not  assume  it,  and  Its  character,  as  well  as  the  danger 
Itself,  is  fully  known  to  the  employe,  he  assumes  the  risk  if  he  con- 
tinues in  the  service,  although  his  employer  had  promised  to  remedy 
the  defect:  Indianapolis  etc.  Ry.  Co.  v.  Watson,  114  Ind.  20;  5  Am. 
St.  Rep.  578,  and  note.  See,  also,  Stephenson  v.  Duncan,  73  Wis. 
404;  9  Am.  St  Rep.  806;  note  to  Cheeney  v.  Ocean  &  &  Co-  44  Am. 
St  Rep.  119. 


Wright  v.  Milwaukee  Electric  Railway  and 

Light  Company, 

[05  WlBCOMSDf,  29.] 

STREET  RAILWAYS— ALIENATION  OF  FRANCHISE.— A 
franchise  or  right  to  operate  a  street  railway  is  Inalienable,  but  a 
sale  and  transfer  thereof  may  be  authorized  by  statute,  and  such 
authority  has  been  granted  by  the  statutes  of  Wisconsin. 

STREET  RAILWAYS-NATURE  OF  FRANCHISE.— A  fran- 
chise by  a  city  or  right  given  by  it  to  operate  a  street  railway  Is 
something  more  than  a  mere  easement  to  use  the  street  for  the  time, 
in  the  manner,  and  under  the  conditions  specified  in  the  ordinance, 
and  something  more  than  a  contract  between  the  public,  acting 
through  the  city  council  on  the  one  hand,  and  the  railway  company 
on  the  other,  where  the  ordinance  has  been  accepted  and  acted  upon 
by  the  grantee.  It  is  also  a  grant  from  the  state  which,  when  ac- 
cepted by  the  grantee,  Imposes  upon  it  the  duty  of  serving  the  pub- 
lic, anfl  it  cannot  lay  this  burden  down  at  will,  nor  emancipate  Itself 
by  merely  ceasing  to  operate  its  cars. 

STREET  RAILWAYS  — WHAT  NONUSER  DOES  NOT 
AMOUNT  TO  AN  ABANDONMENT  OF  THEIR  FRANCHISES.— If 
a  street  railway  company  has  a  franchise  or  right  to  operate  a  street 
railway  over  two  certain  blocks  of  a  city,  but  fails  to  exercise  its 
right  for  about  four  years  and  eight  months,  during  a  period  of 
great  industrial  depression  and  of  extraordinary  financial  difficulfle* 
on  the  part  of  its  successive  owners,  during  which  time  the  track 
is  taken  up  with  the  knowledge  and  consent  of  the  company,  and 
the  street  paved,  but  changes  in  roadbed  at  this  time  are  made  nec- 
essary by  the  introduction  of    electricity  as  a  motive  power,   thus 
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rendering  the  old  track  practically  worthless  and  an  entire  recon- 
struction necessary,  it  cannot  be  held  that  the  nonuser  has  existed 
for  such  a  length  of  time,  or  under  such  circumstances,  that  an 
abandonment  or  surrender  of  the  franchise,  and  acceptance  thereof 
by  die  pnblic,  can  be  presumed,  especially  where  the  company  has, 
by  its  officials,  expressly  denied  any  intention  of  abandoning  its 
rights  in  the  road,  and  has  expressed  an  intention  to  operate  the 
road  over  such  blocks  in  the  near  future. 

Action  in  eqnity  brought  by  Wright  and  two  other  property 
owners,  owniug  lots  abutting  upon  Twenty-seventh  street*  other- 
wise called  Washington  avenue,  in  the  city  of  Milwaukee,  to  ob- 
tain a  permanent  injunction  against  the  Milwaukee  Electric 
Railway  and  Light  Company,  enjoining  it  from  laying  street  rail- 
way tracks  through  said  street  in  front  of  the  plaintiff's  property. 
The  city  passed  an  ordinance,  on  June  1, 1874,  granting  to  John 
H.  Tesch  and  others,  and  their  successors  and  assigns,  the  right 
to  lay  street  railway  tracks  upon  certain  streets  named  in  the  or- 
dinance, and  to  maintain  and  operate  a  horse  railway  thereon 
until  July  1,  1924.  The  street  in  question  was  not  included 
within  the  ordinance.  The  ordinance  provided  that  the  gran- 
tees and  their  assigns  should  complete  and  operate  two  miles  of 
railway  within  two  years  from  July  1,  1874,  and  all  of  the  re- 
mainder of  the  lines  within  ten  years  from  that  elate.  The  only 
provision  in  the  ordinance  as  to  forfeiture  of  the  rights  granted 
by  nonuser  was  that  "upon  the  failure  to  complete  and  operate 
the  said  railway  as  above  provided,  then  all  rights  hereby  grant- 
ed and  vested  shall  cease  and  determine."  A  street  railway  waa 
constructed,  under  this  ordinance,  upon  all  the  streets  named  in 
it,  and  within  the  time  required,  but  in  August,  1886,  it  passed 
into  the  hands  of  the  West  Side  Street  Eailway  Company,  by 
purchase  and  assignment.  At  this  time  it  was  proposed  to  hold 
a  state  fair  upon  certain  grounds  in  the  city  of  Milwaukee,  about 
four  blocks  north  of  Wells  street;  and  it  was  made  a  condition 
upon  which  the  holding  of  the  fair  in  Milwaukee  depended  that 
a  street  railway  line  should  be  completed  by  the  West  Side  Street 
Eailway  Company  to  the  proposed  fair  grounds.  The  company 
was  willing  to  construct  said  line  from  Wells  street  north,  on 
Twenty-seventh  street,  to  Chestnut  street,  a  distance  of  four 
blocks,  if  the  city  would  give  it  and  its  assigns  a  franchise  there- 
for. The  city  did  this  by  ordinance,  on  August  2,  1886,  which 
was  granted  under  and  subject  to  the  same  conditions  as  were 
contained  in  the  ordinance  to  Tesch  and  others,  and  the  com- 
pany laid  a  double  horse  railway  track  in  said  street  and  operated 
it  during  the  holding  of  the  state  fair,  in  September,  1886.  The 
railway  was  operated  upon  said  street  from  this  time  until,  and 
including,  the  fall  of  1891,  during  the  holding  of  the  state  fair 
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in  each  year,  and  at  other  irregular  intervals  when  circuses  were 
held  upon  the  fair  grounds,  but,  in  the  intervals,  the  road  along 
these  four  blocks  was  not  operated.  By  virtue  of  another  ordi- 
nance, the  lines  of  the  railway  company,  including  the  line  upon 
the  four  blocks  in  question,  were  operated  by  electricity  in  1890. 
The  lines  and  franchises  of  the  West  Side  Street  Railway  Com- 
pany, in  September,  1891,  came  by  purchase  and  assignment  into 
the  ownership  of  the  West  Side  Street  Railroad  Company,  and, 
in  that  month,  a  contract  was  made  foe.  the  sale  of  all  the  stock 
of  the  said  last-named  company  to  the  North  American  Com- 
pany, in  the  interest  of  a  new  corporation,  called  the  Milwaukee 
Street  Railway  Company,  the  contract  being  made  to  the  North 
American  Company  pending  payment  of  the  purchase  price.  At 
the  time  this  contract  was  made,  it  was  apparently  expected  that 
the  possession  of  the  North  American  Company  was  to  be  only 
temporary,  but,  owing  to  financial  difficulties  no  conveyance  was 
made  to  the  Milwaukee  Street  Railway  Company,  until  January, 
1894.  Tt  was  ascertained,  in  the  mean  time,  that  the  ordinary 
horse  railway  track  was  too  lightly  constructed  for  the  purposes 
of  an  electric  railroad,  and  that  new  and  heavier  rails  would  have 
to  be  laid  before  the  road  could  be  continuously  operated  by  elec- 
tricity. Two  of  the  four  blocks  on  Washington  avenue  or 
Twenty-seventh  street,  covered  by  the  franchise,  were  not  paved 
until  the  fall  of  1895,  when  they  were  paved  with  cedar  blocks, 
and,  at  the  same  time,  the  railway  thereon  was  reconstructed  with 
an  appropriate  electric  roadbed  and  rails.  The  line  on  these  two 
blocks  was  operated  continuotisly  at  all  times  after  the  adoption 
of  electricity  as  a  motive  power,  in  1889.  The  other  two  blocks, 
however,  on  said  avenue,  being  the  two  blocks  in  question  here, 
were  paved  with  cedar  blocks  by  the  city,  in  1892,  at  the  expense 
,  of  the  adjoining  property  owners,  and  the  rails  of  the  street  rail- 
way company  were  taken  up,  but  the  electric  poles  and  wires, 
except  the  trolley  wire,  were  left  in  place.  These  two  blocks 
remained  in  this  condition  until  May  24,  1896.  In  January, 
1894,  the  Milwaukee  Street  Railway  Company  had  acquired,  by 
conveyance,  all  of  the  street  railway  property  in  Milwaukee,  in- 
cluding the  franchise  in  controversy,  and  had  mortgaged  its 
property  and  franchises  to  the  Central  Trust  Company  of  New 
York.  In  May,  1895,  a  foreclosure  of  this  mortgage  had  been 
commenced.  In  December,  1895>  there  had  been  introduced  in 
the  common  council  an  ordinance  repealing  certain  street  rail- 
way franchises,  including  the  one  for  the  two  blocks  in  contro- 
versy, which  ordinance  was  referred  to  the  railway  committee. 
In  January,  1896,  a  sale  was  made,  under  a  final  decree  in  fore- 
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closure,  which  had  been  previously  entered,  of  all  the  street  rail- 
way properties  of  the  Milwaukee  Street  Eailway  Company,  and 
such  properties  were  conveyed  to  the  defendant  in  this  action, 
the  Milwaukee  Electric  Railway  and  light  Company.  The  presi- 
dent of  the  new  company  appeared  before  the  railway  committee 
of  the  common  council  in  the  winter  of  1896,  and  objected  to 
the  forfeiture  of  the  franchise  upon  the  two  blocks  in  question, 
on  the  ground  that  the  company  intended  to  reconstruct  and 
operate  the  line  in  the  following  spring.  The  objection  pre- 
vailed and  the  clause  of  the  ordinance  forfeiting  the  franchise 
for  the  two  blocks  in  question  was  stricken  out.  The  ordinance 
with  this  clause  omitted,  was  then  passed.  On  Sunday,  May  24, 
1896,  the  defendant,  soon  after  midnight,  commenced  to  recon- 
struct its  track  on  Washington  avenue  between  Wells  and  State 
streets,  with  a  large  force  of  men.  After  the  work  had  pro- 
gressed to  a  considerable  extent,  and  the  street  had  been  greatly 
torn  up  and  part  of  the  tracks  laid,  this  action  was  commenced, 
about  noon  of  the  same  day,  for  a  permanent  injunction,  on  the 
ground  that  the  franchise  had  been  forfeited  and  abandoned.  A 
temporary  injunctional  order  was  made  pendente  lite,  and  the 
defendant  appealed. 

Miller,  Noyes,  Miller  ft  Wahl,  for  the  appellant. 

W.  J.  Turner,  for  the  respondents. 

35  WINSLOW,  J.  The  question  presented  is,  whether  the 
right  and  duty  to  operate  a  street  railway  over  the  two  blocks 
in  front  of  the  plaintiffs'  lots  had  been  extinguished  at  the  time 
of  the  commencement  of  this  action.  The  power  to  grant  the 
right  in  question  was  conferred  upon  the  city  by  the  provisions 
of  section  1862  of  the  Revised  Statutes  of  1878,  as  amended  by 
chapter  219  of  the  Laws  of  1881.  At  common  law,  such  a  fran- 
chise or  right  was  undoubtedly  inalienable:  State  v.  Anderson, 
90  Wis.  550.  A  sale  and  transfer  thereof  may,  however,  be  au- 
thorized by  statute:  Chapman  Valve  Mfg.  Co.  v.  Oconto  etc. 
Co.,  89  Wis.  264;  46  Am.  St.  Rep.  830.  Such  authority  has  been 
granted  by  the  statutes  of  this  state:  Laws  1883,  c.  221,  as 
amended  by  Laws  1891,  c.  127.  The  statute  also  authorizes  a 
corporation  to  mortgage  its  franchises:  Rev.  Stats.  1878,  sec. 
1748.  subd.  7.  So  it  would  seem  that  there  can  be  no  question 
but  that  the  various  conveyances  and  assignments  by  which  the 
franchise  in  question  has  finally  come  into  the  ownership  of  the 
present  defendant  are  valid  and  operative.  Such  being  the  case, 
it  will  be  necessary  to  consider  the  legal  nature  of  the  right  to  lay 
tracks  and  operate  a  street  railroad  in  a  public  street. 
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Such  a  right  necessarily  includes  an  easement  to  use  the  street 
for  the  time,  in  the  manner,  and  under  the  conditions  specified 
in  the  ordinance.  The  ordinance,  when  accepted  and  acted  upon 
by  the  grantee,  becomes  also  a  contract  between  the  public,  act- 
ing through  the  city  council  on  the  one  hand  and  the  railway 
company  on  the  other;  the  consideration  for  the  partial  surrender 
of  the  street  being  the  advantages  to  the  public  arising  from  in- 
expensive and  rapid  transit,  and  the  assumption  by  the  company 
of  the  duty  of  8e  continuing  to  furnish  such  transit  during  the 
life  of  the  ordinance.  But  the  right  under  consideration  is  some- 
thing more  than  an  easement,  and  more  than  a  mere  contract 
right.  It  is  also  a  franchise  granted  by  the  state,  acting  through 
the  common  council  of  the  city,  to  the  railroad  company.  It  be- 
comes, when  owned  by  a  corporation,  one  of  its  corporate  fran- 
chises, for  failure  to  exercise  which  an  action  may  be  brought 
by  the  attorney  general,  in  the  name  of  the  state,  to  vacate  its 
charter,  under  section  3241  of  the  Revised  Statutes  of  1878. 
This  was  held  in  the  case  of  State  v.  Madison  Street  By.  Co.,  72 
Wis.  612,  and  has  been  affirmed  in  principle  in  numerous  later 
decisions:  Ashland  v.  Wheeler,  88  Wis.  607;  State  v.  Anderson, 
90  Wis.  550;  State  v.  Janesville  Water  Co.,  92  Wis.  496. 

By  the  acceptance  of  the  terms  of  the  ordinance,  the  railroad 
company  assumed  a  public  trust.  It  undertook  to  serve  the  pub- 
lic by  affording  it  rapid  transit;  and  it  became  its  duty  to  continue 
that  service,  not  simply  because  it  had  contracted  so  to  do,  but 
because  it  had  become  charged  with  such  duty  by  legislative 
grant.  It  could  not  lay  down  the  burden  when  it  chose,  nor 
emancipate  itself  by  merely  ceasing  to  operate  its  cars.  In  case 
of  attempt  on  its  part  to  so  shirk  its  duty  as  to  a  part  of  its  road, 
it  could,  doubtless,  be  compelled,  in  proper  proceeding,  to  re- 
fume  its  operation,  and  carry  out  the  public  duty  which  it  volun- 
tarily assumed:  Attorney  General  v.  West  Wisconsin  By.  Co..  36 
Wis.  466-497.  Certainly,  in  such  case,  action  could  be  brought 
under  section  3241  of  the  Bevised  Statutes,  by  the  state  to  for- 
feit its  franchises  and  vacate  its  charter,  for  failure  to  exercise 
its  public  powers  and  perform  its  duties. 

Coining  now  to  the  question  whether  the  franchise  has  been 
extinguished  in  the  case  before  us,  it  is  quite  apparent  that  there 
are  only  four  wayB  in  which  it  can  be  claimed  that  such  extin- 
guishment could  take  place,  viz:  1.  By  operation  of  some  self- 
executing  forfeiture  clause  in  the  grant;  8T  2.  By  surrender  of 
the  franchise,  and  acceptance  of  such  surrender  on  the  part  of 
the  state;  3.  By  the  decree  of  a  court  of  competent  jurisdiction, 
in  an  action  brought  for  the  purpose;  4.  By  abandonment  or 
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nonuser  for  so  long  a  period  that  a  surrender  and  acceptance  will 
be  presumed.  There  are  no  facts  in  the  case  upon  which  it  can 
be  claimed  that  the  franchise  has  been  extinguished  in  either  of 
the  first  three  ways  above  mentioned.  There  was  no  self-acting 
forfeiture  clause  in  the  ordinance  which  granted  the  franchise. 
There  has  been  no  surrender  thereof,  and  acceptance  of  such 
surrender  by  the  state,  and  no  action  has  been  brought  to  declare 
and  enforce  the  forfeiture.  There  remains,  then,  for  considera- 
tion, only  the  question  whether  it  has  been  wiped  out  by  nonuser 
for  more  than  four  years.  It  is  argued  that  from  this  fact  an 
abandonment  of  the  franchise  has  resulted.  It  is  evident  that 
the  term  "abandonment,"  as  applied  to  a  corporate  franchise  of 
this  kind,  is  a  misnomer.  A  mere  privilege  or  right  may,  per- 
haps, be  properly  said  to  be  abandoned  in  a  proper  case,  although 
even  in  that  case  there  must  be  something  more  than  mere  non- 
user  to  constitute  such  abandonment.  There  must  also  be  an 
act  clearly  indicating  an  intention  to  abandon:  Washburn  on 
Easements,  3d  ed.,  661.  But,  while  a  mere  easement  or  right 
may  be  abandoned,  the  word  is  plainly  inapplicable  to  a  duty 
owing  to  the  state.  A  public  duty  is  not  to  be  laid  down  at  will. 
In  the  case  of  a  mere  easement  there  is  but  one  party  interested, 
and  he  may  voluntarily  abandon  his  right;  but  in  case  of  a  pub- 
lic duty  there  are  two  parties  beneficially  interested — i.  e.,  the 
party  who  owes  the  duty,  and  the  state  to  which  the  duty  is  ow- 
ing. The  necessary  result  must  be  that,  in  order  to  extinguish 
the  duty,  there  must  be  concurrence  on  the  part  of  the  state.  It 
has  been  held  that  a  total  nonuser  of  the  franchises  of  a  corpora- 
tion may  exist  for  so  long  a  period  and  under  such  circumstances 
that  a  surrender  of  its  franchises  by  the  corporation,  and  88  ac- 
ceptance of  such  surrender  on  the  part  of  the  state,  will  be  pre- 
sumed. The  cases  holding  this  doctrine  are  cited  in  Combes  v. 
Keyes,  89  Wis.  297,  46  Am.  St.  Rep.  839,  and  Attorney  General 
t.  Superior  etc.  B.  R.  Co.,  93  Wis.  604.  The  doctrine  cannot  be 
■aid  to  have  been  adopted  by  this  court,  however.  In  Combes 
t.  Keyes,  89  Wis.  297,  46  Am.  St.  Rep.  839,  which  approaches 
nearest  to  it,  there  had  been  complete  nonuser  for  twenty-six 
years,  and  legislative  acts  impliedly  accepting  the  surrender;  and 
it  was  held  that  the  corporation  had  passed  out  of  existence. 
Similar  is  the  case  of  Henderson  v.  Central  Pass.  By.  Co.,  21  Fed. 
Rep.  358,  where  nonuse  of  a  street-car  franchise  for  ten  years, 
followed  by  a  repeal  of  the  franchise  and  a  legislative  grant  of 
the  same  right  to  another  company,  was  held  to  extinguish  the 
first  franchise.  The  present  case,  however,  is  not  such  a  case. 
The  period  of  nonuse  here  was  about  four  years  and  eight  months. 
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Tt  was  period  of  great  industrial  depression,  and  of  extraordinary 
financial  difficulties  on  the  part  of  the  various  corporations  which 
successively  owned  the  franchise.  The  old  track  became,  by  rea- 
son of  the  change  in  means  of  locomotion,  practically  worthless, 
and  its  entire  reconstruction  a  necessity.  It  appears  by  affidavits 
of  officials  of  the  roads  that  it  was  always  the  intention  to  resume 
operation  of  these  two  blocks  as  soon  as  the  financial  atmosphere 
cleared.  An  ordinance  declaring  this  franchise,  with  others,  for- 
feited was  introduced  in  the  common  council;  but,  upon  repre- 
sentation by  the  company  that  it  was  the  intention  of  the  new 
company  to  operate  the  road  over  these  blocks  in  the  near  future, 
the  clause  forfeiting  the  franchise  on  the  two  blocks  in  question 
was  stricken  out.  The  only  fact  which  can  be  claimed  to  indicate 
an  intention  to  abandon  the  franchise  is  the  fact  that  in  1892 
the  street  was  paved  with  wooden  blocks,  at  the  expense  of  the 
adjoining  property  owners,  and  that  the  old  rails  and  ties  were 
then  taken  up,  with  the  knowledge  and  consent  of  the  company. 
This  fact,  however,  loses  much  of  its  apparent  significance  in 
view  of  the  *•  changes  in  roadbed  made  necessary  by  the  intro- 
duction of  electricity,  and  in  view,  also,  of  the  other  facts  just 
referred  to. 

This,  then,  is  the  situation:  There  has  been  no  cesser  to  use, 
accompanied  by  any  act  clearly  indicating  an  intention  to  aban- 
don the  right.  Even  if  it  could  be  said  that  there  was  any  such 
act,  there  has  been  no  consent  on  the  part  of  the  public  to  such 
abandonment,  nor  acceptance  of  a  surrender.  The  nonuse  has 
not  existed  for  such  a  length  of  time,  or  under  such  circum- 
stances, that  a  surrender  and  acceptance  of  the  franchise  can  be 
presumed.  It  follows  that,  when  the  plaintiffs  commenced  their 
action,  the  franchise  was  still  in  existence,  and  consequently  the 
injunctional  order  was  erroneous. 

By  the  Court.  Order  reversed,  and  action  remanded  for  fur- 
ther proceedings  according  to  law. 

PUBLIC  FRANCHISES— BIGHT  TO  TRAN8FEB.—  A  corpora- 
tion. In  the  absence  of  statutory  authority,  has  no  right  to  sell  or 
transfer  Its  franchise:  Fletsam  v.  Hay,  122  111.  203;  3  Am.  St.  Rep. 
402;  Chicago  Gas  Light  Co.  t.  People's  Gas  Light  Co.,  121  111.  630;  2 
Am.  St.  Rep.  124;  but  there  may  be  a  transfer  of  its  franchise  under 
legislative  authority:  See  monographic  note  to  Brunswick  etc.  Co.  ▼. 
United  Gas  etc.  Co.,  85  Am.  St  Rep.  890,  896,  on  right  to  transfer 
public  franchises. 

PUBLIC  FRANCHISES— FOBFBITUBB  FOR  MISUSER  OB 
NONUSER.— A  corporation  may  forfeit  its  charter  or  franchise  for 
misuser  or  nonuser:  See  monographic  note  to  Atchison  Street  Ry.  Co. 
v.  Nave,  5  Am.  St  Rep.  804,  on  whether  a  judicial  act  declaring  a 
forfeiture  Is  necessary  for  the  nonperformance  of  a  condition  in  a 
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grant  or  franchise.  The  mere  fact,  however,  that  a  corporation  ha* 
been  without  officers  or  organization,  and  has  performed  no  corporate 
acts  during  a  number  of  years,  does  not  put  an  end  to  its  franchises, 
though  this  may  Be  a  good  ground  for  declaring  them  forfeited  by 
judicial  proceedings:  Hlggins  v.  Downward,  8  Houst  227;  40  Am.  St 
Rep.  141. 


Milwaukbh  Elect  bio  Railway  and  Light  Com- 
pany v.  Milwaukee. 

[95  WMOOMBIN,  89.) 

8TREET  RAILWAYS-ACTION  TO  FORFEIT  FRANCHISE 
-PROPER  PARTY  PLAINTIFF.— The  authority  of  a  city  to  act 
for  the  state,  and  on  its  behalf,  in  granting  franchises  to  build. and 
operate  street  railways,  where  such  authority  has  been  delegated  co 
It,  does  not  include  the  power  to  institute  and  maintain  actions  to 
forfeit  such  franchises  for  misuse  or  abuse,  They  must  be  brought 
In  the  name  of  the  state,  and  cannot  be  maintained  In  the  name  of 
the  city  by  a  bill  in  equity. 

Action  in  equity,  brought  by  the  plaintiff  railway  and  light 
company,  to  enjoin  the  city  of  Milwaukee  from  tearing  up  or 
removing  the  tracks  which  it  had  commenced  to  lay  on  May  24, 
1896,  on  two  blocks  of  Washington  avenue,  or  Twenty-seventh 
street,  in  said  city,  between  Wells  and  Chestnut  streets.  The 
same  blocks  were  involved  in  Wright  v.  Milwaukee  etc.  Light 
Co.,  95  Wis.  29,  ante,  p.  74,  and  this  action  was  a  branch  of  the 
same  contest.  After  the  preliminary  injunctional  order  in 
Wright  v.  Milwaukee  etc.  Light  Co.,  95  Wis.  29,  ante,  p.  74,  had 
been  issued  and  served,  and  which  prevented  the  railway  com- 
pany from  completing  its  tracks  on  the  blocks  in  question,  the 
board  of  public  works  of  Milwaukee,  on  May  25,  1896,  made, 
and  served  upon  the  railway  company,  a  written  order  directing 
it  to  repave  and  restore  the  street  and  to  remove  all  the  railway 
tracks,  ties,  and  other  obstructions  therefrom  within  twenty-four 
hours  from  the  service  of  the  order.  The  railway  company  com- 
menced this  action  on  May  26,  1896;  and,  upon  a  verified  com- 
plaint setting  forth  its  rights  in  the  street,  as  well  as  the  action 
of  the  board  of  public  works,  obtained  an  order  to  show  cause 
why  that  board  should  not  be  restrained,  during  the  pendency  of 
the  action,  from  taking  up  the  plaintiff's  tracks  and  ties,  and 
from  interfering  with  the  plaintiff  in  the  construction  of  the 
tracks.  A  temporary  restraining  order  was  granted  until  a  hear- 
ing could  be  had.  The  city  of  Milwaukee  then  appeared  and 
served  an  answer  setting  up  the  nonuse  of  the  street  by  the  plain- 
tiff company  for  more  than  four  years  as  a  defense  to  the  action. 
The  same  facts,  practically,  as  to  nonuse  and  abandonment  of 
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the  street  were  also  set  up  by  the  city  by  way  of  counterclaim. 
The  city,  therefore,  prayed  for  a  perpetual  injunction  against 
the  railway  company  preventing  it  from  constructing  its  lines 
or  operating  its  cars  upon  the  street  in  question.  The  plaintiff's 
application  for  an  injunction  pendente  lite  was  denied  upon  the 
hearing  of  the  order  to  show  cause,  and  the  temporary  restrain- 
ing order  was  dissolved.  The  city's  motion,  based  upon  the 
counterclaim,  restraining  the  plaintiff,  pendente  lite,  from  con- 
structing its  line  or  operating  cars  over  the  street  in  controversy, 
was  subsequently  granted.  Afterward,  the  plaintiff  served  a  gen- 
eral demurrer  to  the  defendant's  counterclaim,  which  was,  upon 
its  hearing,  overruled.  The  plaintiff  appealed  from  these  three 
orders. 

Miller,  Noyes,  Miller  ft  Wahl,  for  the  appellant 

Charles  H.  Hamilton,  city  attorney,  and  Howard  Van  Wycl^ 
assistant  city  attorney,  for  the  respondent. 

41  WINSLOW,  J.  It  was  held  in  the  case  of  Wright  t.  Mil- 
waukee etc.  Co.,  95  Wis.  29,  ante,  p.  74,  that  the  street  railway's 
franchise  to  operate  a  street  railway  upon  the  street  in  question 
had  not  lapsed  or  been  lost  at  the  time  it  commenced  to  relay  its 
tracts.  We  shall  not  go  over  the  ground  again  in  the  present 
case.  Practically,  the  only  question  remaining  in  the  present 
case  is,  whether  the  city  can  successfully  maintain  an  action  in 
equity  to  prevent  the  relaying  of  the  tracks  on  account  of  the 
nonuse  of  the  street  for  nearly  five  years.  It  will  be  readily  seen 
that,  if  it  can  do  so,  the  action  will  be  practically  an  action 
brought  to  declare  a  forfeiture  of  the  franchise  to  operate  a 
railway  upon  that  piece  of  street  This  question  can  be  an- 
swered logically  in  but  one  way,  and  that  is  in  the  negative. 
The  franchise  was  the  grant  of  the  state.  It  was  granted 
through  the  medium  of  the  city,  but,  in  making  the  grant,  the 
city  exercised  the  power  of  the  state  and  acted  on  its  behalf. 
While  the  state  has  delegated  to  the  city  the  authority  to  grant 
franchises  of  this  character,  it  has  not  granted  to  the  city  the 
power  to  institute  and  maintain  an  action  to  forfeit  the  fran- 
chise for  misuse  or  abuse.  It  has  reserved  to  itself,  acting 
through  its  attorney  general  and  by  leave  of  this  court  first  4* 
obtained,  this  very  important  and  delicate  right  and  duty.  Thi» 
is  the  clear  purpose  and  effect  of  the  provisions  of  section  3241 
of  the  Bevised  Statutes  and  the  decisions  made  thereunder* 
Such  leave  is  a  necessary  prerequisite  to  the  bringing  of  the  ac- 
tion, and  the  granting  or  refusing  thereof  lies  in  the  sound  dis- 
cretion of  the  court:  State  v.  Janesville  Water  Co.,  92  Wis.  496, 
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These  consideration*  seem  amply  sufficient  to  dispose  of  this 
case.  The  franchise  exists.  It  had  not  been  lost  by  nonuser,  or 
forfeited  by  surrender,  or  by  judgment  of  the  court;  and,  if  it 
u  to  be  forfeited,  it  must  be  done  in  the  way  pointed  out  by  the 
statute.  It  follows  that  all  the  orders  appealed  from  must  be 
reversed.  The  company  had  a  right  to  rebuild  its  track  and  re- 
sume the  performance  of  its  public  duty,  and  it  was  therefore 
entitled  to  an  order  restraining  interference  with  such  right. 

The  converse  of  the  proposition  necessarily  follows,  namely, 
that  the  city  had  no  right  to  an  order  preventing  the  company 
from  relaying  its  tracks.  The  counterclaim  stated  no  cause  of 
action,  because  a  forfeiture  cannot  be  declared  by  bill  in  equity 
brought  by  the  city.  It  must  be  done  by  action  in  the  name  of 
the  6tate>  under  section  3241  of  the  Revised  Statutes. 

By  the  Court.  Orders  reversed,  and  action  remanded  for  fur- 
ther proceedings  according  to  law. 


ACTION  TO  FORFEIT  PUBLIC  FRANCHISE  for  misuser  or 
nonuser  must  be  brought  in  the  name  of  the  state  or  sovereign  power: 
See  monographic  note  to  State  v.  Atchison  etc.  R.  R.  CHx,  8  Am.  St, 
Rep.  193*  on  forfeiture  of  corporate  franchises. 


Brown  v,  Cohn. 

[96  WISCONSIN,  90.] 

LIS  PENDENS.— THE  OBJECT  of  lis  pendens  Is  not,  prima- 
rily, notice,  but  to  hold  the  subject  of  the  suit,  the  res,  within  the 
power  of  the  court,  so  as  to  enable  it  to  pronounce  judgment  upon  it. 

LIS  PENDENS.— THE  PURCHASER  OF  A  TAX  CERTIFI- 
CATE, pending  a  suit  to  annul  It,  to  which  the  vendor  is  a  party, 
kt  bound  by  the  judgment  therein,  although  no  notice  of  Us  pendens 
was  filed. 

LIS  PENDENS— COMMON  LAW  AND  STATUTORY.— The 
common  law  of  lis  pendens  governs  in  all  cases  not  covered  by  a 
statute  upon  that  subject,  which  statute  is  clearly  Intended  to  be  sup- 
plemental to  the  common  law  and  not  to  repeal  it. 

LIS  PENDENS—F1LING  OF,  WHEN  UNNECESSARY  - 
TAX  CERTIFICATE  OR  TITLE— BONA  FIDE  PURCHASER. - 
The  filing  of  a  notice  of  Us  pendens  is  not  necessary  where  the  sub- 
sequent purchaser  has  actual  notice,  or  where  he  is  not  a  bona  fide 
purchaser;  and  the  purchaser  of  a  tax  certificate  or  a  tax  title  is  not 
a  bona  fide  purchaser,  but  takes  the  title  subject  to  Its  infirmities, 
especially  where  he  takes  it  without  legal  assignment 

Ejectment.  The  plaintiff,  Brown,  claimed  under  a  United 
States  patent  issued  to  him  in  1873.  The  defendants,  Cohn  and 
another,  claimed  under  a  tax  deed  issued  by  Lincoln  county  to 
one  C.  J.  Winton,  November  10,  1883,  on  the  tax  of  1879  and 
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gale  of  1880.  At  the  tax  sale,  the  land  had  been  bid  in  for  the 
county  and  the  certificates  of  sale  were  issued  to  the  county. 
These  certificates  were  sold  by  the  county  to  one  John  Comstock. 
There  was  no  assignment  of  the  certificates  to  him,  but  simply 
a  delivery  thereof,  with  the  name  of  the  county  treasurer  in- 
dorsed without  designation  of  his  official  character.  In  1881, 
while  Comstock  yet  owned  the  certificates,  Brown  brought  an. 
action  in  the  circuit  court  for  Lincoln  county  against  Lincoln 
county,  its  county  clerk,  John  Comstock,  and  others,  to  set  aside 
the  tax  for  1879  on  the  land  in  controversy,  to  cancel  the  certifi- 
cates, and  to  restrain  the  county  and  county  clerk  from  issuing 
tax  deeds  upon  the  certificates.  There  was  issued  and  served  a 
temporary  injunction  forbidding  the  issuance  of  tax  deeds,  but 
no  written  notice  of  lis  pendens  was  filed  in  the  action.  In  that 
action,  there  was  a  judgment  rendered  in  March,  1892,  substan- 
tially for  the  relief  asked.  But  on  November  10,  1883,  Winton 
procured  to  be  issued  to  himself  the  tax  deed  under  which  the 
defendants  claimed,  and  which  was  based  upon  certificates  which 
John  Comstock  owned  at  the  time  of  the  commencement  of  the 
action.  Winton  at  once  placed  his  tax  deed  upon  record,  and  for 
more  than  three  years  after  it  was  recorded  the  land  was  vacant 
and  unoccupied.  The  tax  title  came  to  the  defendants  by  sun- 
dry mesne  conveyances  by  quitclaim  deeds.  Upon  the  trial  of 
the  ejectment  suit,  the  court  found  as  a  fact  that  the  certificates 
were  owned  by  Comstock  when  the  suit  was  commenced,  and 
were  transferred  by  him  during  the  pendency  of  the  action;  that 
the  judgment  in  Brown  y.  Lincoln  county,  above  mentioned,  an- 
nulling the  tax  and  tax  certificates  on  which  defendants1  tax 
deeds  were  based,  was  binding  and  conclusive  upon  all  parties 
claiming  thereunder;  and  that  the  tax  deed  was  void,  and  would 
not  support  the  three  years'  statute  of  limitations.  Hence,  judg- 
ment was  given  for  the  plaintiff,  and  the  defendants  appealed. 

Brown  ft  Pradt  and  H.  C.  Hetzel,  for  the  appellants. 

[Raymond,  Lamoreux  &  Park  and  Alban  ft  Barnes,  for  the  re- 
spondent. 

93  NEWMAN.  J.  The  question  principally  argued  on  this 
appeal,  and  which  seems  to  be  decisive  of  it,  is  whether  defend- 
ants' title  under  the  tax  deeds  is  concluded  by  the  judgment  in 
Brown  v.  Lincoln  County  et  al.  The  claim  of  the  plaintiff  is 
that  they  are  so  concluded,  while  the  defendants  claim  •*  that 
they  are  not  concluded  by  the  pendency  of  the  action  at  the  time 
of  the  purchase  of  their  predecessor's  title,  because  no  notice  of 
lis  pendens  was  filed  in  that  action.    This,  then,  is  the  questions 
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whether  the  mere  fact  of  the  pendency  of  the  action,  without  the 
actual  filing  of  a  notice  of  lis  pendens,  brings  the  case  within  the 
doctrine  of  lis  pendens.    The  object  of  lis  pendens  is  not,  prima- 
rily, notice,  but  to  hold  the  subject  of  the  suit,  the  res,  within 
the  power  of  the  court,  so  as  to  enable  it  to  pronounce  judgment 
upon  it    It  is  deemed  that  every  person  is  bound  to  know  the 
law,  and  to  take  notice  of  what  is  transpiring  in  the  courts,  from 
the  time  when  the  process  is  served  and  the  complaint  filed  until 
the  final  judgment  is  entered.    The  purchaser  pendente  lite  is 
deemed  to  be  represented  in  the  litigation  by  his  vendor,  and  the 
purchaser  is  just  as  much  bound  by  the  final  judgment  rendered 
aa  is  the  party  whose  right  he  purchases:  13  Am.  &  Eng.  Ency.  of 
Law,  868  et  seq;  Murphy  v.  Farwell,  9  Wis.  102-106.    This  is, 
in  effect,  the  law  of  lis  pendens  as  applicable  to  this  case,  unless 
the  common-law  rules  relating  to  the  subject  have  been  abrogat- 
ed and  superseded  by  the  statute:  Rev.  Stats.,  sec.  3187.    But  that 
statute,  evidently,  was  intended  to  apply  to  only  a  part  of  the 
cases  to  which  the  doctrine  of  lis  pendens  applies.   It  has  no  nega- 
tive words  or  repealing  clause.    It  was  evidently  intended  to  be 
supplemental  to  the  common  law,  and  not  to  repeal  it.    So  the 
common  law  will  govern  in  all  cases  not  covered  by  the  statute. 
It  has  been  held  by  this  court  that  the  object  of  that  statute  is 
to  conclude  subsequent  bona  fide  purchasers  or  encumbrancers, 
pendente  lite,  by  a  constructive  notice.    The  filing  of  the  notice 
is  not  necessary  where  the  subsequent  purchaser  has  actual  no- 
tice, or  where  he  is  not  a  bona  fide  purchaser:  Coe  v.  Manseau,  62 
Wis.  81-90;  Wisconsin  Cent.  R.  B.  Co.  v.  Wisconsin  River  land 
Co.,  71  Wis.  94-107.    The  purchaser  of  a  t^x  certificate  or  a  tax 
title  is  not  a  bona  fide  purchaser.  **  He  buys  under  the  rule 
caveat  emptor.    He  takes  the  title  subject  to  its  infirmities.    He 
knows  that  such  a  title  grows  out  of  proceedings  hostile  to  the 
real  owner,  by  which  it  is  sought  to  divest  him,  in  invitum,  of  his 
title,  and  that  such  a  title  is  liable  to  be  defeated  by  whatever 
irregularities  or  omissions  may  be  in  the  proceedings:  Cooley  on 
Taxation,  2d  ed.,  475, 476;  Hixon  v.  Oneida  Co.,  82  Wis.  515-530. 
Nor  can  one  be  a  bona  fide  purchaser  of  tax  certificates  who 
takes  them  without  legal  assignment.     He  does  not  get  legal 
title  to  them.    It  seems  clear  that  the  purchasers  of  these  certifi- 
cates were  not  such  parties  as  the  statute  was  enacted  to  protect, 
but  that,  on  the  contrary,  they  were  parties  who  bought  at  their 
peril,  who  were  bound  to  take  notice  of  the  pending  action,  in 
which  the  validity  of  the  certificates  and  the  tax  proceedings  on 
which  they  were  based  was  in  the  process  of  adjudication.    And 
the  defendants  must  be  held  to  be  bound  by  that  adjudication. 
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The  judgment  in  Brown  t.  Lincoln  County  et  al.  swept  away  all 
foundation  from  under  the  tax  deeds,  and  left  them  without  sup- 
port in  previous  proceedings.  They  were  issued  entirely  without 
the  authority  of  the  law,  and  in  defiance  of  the  power  of  the 
court.  They  are  utterly  without  authority.  They  are  not  tax 
deeds,  under  the  statute,  and  are  utterly  incapable  of  supporting 
the  statute  of  limitations.  The  effect  of  the  judgment  on  this 
tax  title  is  the  same  as  it  would  have  been  if  John  Comstock  had 
taken  the  tax  deed,  instead  of  Winton.  A  purchaser  from  him 
could  get  no  better  title  than  he  had.  Ids  pendens  binds  both 
parties  and  privies.  A  purchaser  pendente  lite  is  assumed  to  have 
notice  of  the  proceedings,  because  he  is  bound  to  take  notice  of 
the  proceedings  of  the  courts.  If  Comstock  had  taken  the  deed, 
no  defense  of  the  statute  of  limitations  would  have  been  avail- 
able by  him;  for  the  action  was  already  commenced  and  pending, 
in  which  his  tax  title  and  the  previous  proceedings  95  were  an- 
nulled.   The  defendants  are  in  no  better  predicament. 

By  the  Court.    The  judgment  of  the  circuit  court  is  affirmed. 


LIS  PENDENS.— It  is  sometimes  said  that  the  office  of  a  Us 
pendens  Is  merely  to  charge  subsequent  purchasers  with  notice  of 
the  pendency  of  the  action:  Jewett  v.  Iowa  Land  Co.,  64  Minn.  531; 
-58  Am.  St.  Rep.  655;  but  it  approaches  more  closely  to  the  truth  to 
«ay  that  the  law  of  lis  pendens  is  not  founded  upon  notice  but  upon 
necessity,  to  keep  the  property  subject  to  the  Us  pendens  within  the 
power  of  the  court  pending  the  litigation:  See  monographic  note  to 
Stout  v.  PhllUppl  Mfg.  etc.  Co.,  66  Am.  St  Rep.  853,  854,  on  the  law  of 
lis  pendens;  note  to  Parker  v.  Conner,  45  Am.  Rep.  187.  The  com- 
mon-law rule  of  lis  pendens  must  be  regarded  as  in  effect  in  each 
state  except  in  so  far  as  it  has  been  modified  by  statute:  Note  to 
Stout  v.  Philiippi  Mfgi  etc.  Co.,  66  Am.  St  Rep.  865. 


Wisconsin  Marine  &  Fire   Insurance   Company 

Bank  v.  Wilkin, 

[95  WISCONSIN,  111.] 

CONTRACTS-CONFLICTING  GLAUSES-CONSTRUCTION. 
If  two  clauses  of  a  contract  are  in  conflict,  the  first  governs  rather 

than  the  last 

GUARANTY— CONFLICTING  CLAUSES— CONSTRUCTION. 
Certain  persons,  all  but  two  of  whom  were  stockholders  in  a  cer- 
tain manufacturing  company,  signed  an  instrument  which  expressed 
a  consideration  and  recited  that  the  company  mentioned  was  indebt- 
ed to  a  bank  named  in  a  certain  sum  and  might  thereafter  become 
indebted  in  additional  amounts.  Following  this  were  four  clauses; 
the  first  was  a  joint  and  several  agreement  to  pay  the  whole  indebt- 
edness of  the  manufacturing  company  to  the  bank;  the  second  was  a 
wuiver  of  notice;  the  third  declared  the  contract  to  be  a  continuing 
guaranty;  and  the  fourth  read  as  follows:  "It  la  understood  that  we 
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are  to  pay  any  sums  which  may  accrue  hereunder  In  the  proportion 
which  the  amount  of  stock  now  held  by  each  of  us  in  said  company 
bears  to  the  whole  amount  of  capital  paid  in  by  said  company." 
The  court.  In  construing  such  guaranty,  in  an  action  thereon,  held 
that  the  first  clause  expressed  the  agreement  between  the  parties, 
and  that  the  last  one  could  have  only  the  effect  of  fixing  a  rule  of 
contribution  between  the  members  of  the  manufacturing  company. 

Action  on  a  contract  of  guaranty,  brought  by  the  Wisconsin 
Marine  &  Fire  Insurance  Company  Bank  against  Wilkin  and 
others,  constituting  the  Wilkin  Manufacturing  Company  of  Mil- 
waukee.   The  agreement  between  the  company  and  the  bank, 
after  reciting  that  the  company  was  indebted  to  the  bank  in  a 
given  sum,  and  that  it  might  thereafter  become  indebted  in  ad- 
ditional amounts,  and  after  expressing  a  consideration,  had  four 
clauses.    The  first  clause  read:  "We  and  each  of  us  do  hereby 
agree  upon  demand  to  pay,  or  cause  to  be  paid/'  to  said  bank, 
"all   loans,  drafts,  overdrafts,  indorsements,  accounts,  checks, 
notes,  interest,  demands,  and  liabilities,  of  every  kind  and  de- 
scription, now  owing,  or  which  may  hereafter  become  due  or 
owing/'  by  said  company  to  the  said  bank.      The  second  clause 
was  a  waiver  of  notice.    The  third  clause  declared  the  contract 
to  be  a  "continuing  guaranty ."    The  fourth  clause  read:  "It  ifl 
understood  that  we  are  to  pay  any  sums  which  may  accrue  here- 
under in  the  proportion  which  the  amount  of  stock  now  held  by 
each  of  us  in  said  company  bears  to  the  whole  amount  of  capital 
paid  in  by  said  company/'    This  instrument  was  signed  by  all 
of  the  defendants.      Their  answer  set  forth  the  amount  of  paid- 
up  stock  of  each  defendant  in  the  company,  and  the  total  amount 
of  paid-up  stock  of  the  company  at  the  date  of  the  execution  of 
the  contract.    The  case  was  tried  by  the  court  and  judgment  was 
rendered  against  each  defendant  for  such  proportion  of  the  com- 
pany to  the  bank  as  the  amount  of  stock  of  such  defendant  in 
such  company  bore  to  the  whole  amount  of  its  paid-up  stock  at 
the  date  of  the  contract,  except  as  to  the  two  defendants,  Morris 
and  Wilkin,  who  were  found  not  to  be  the  owners  of  stock  at 
all.  and  hence,  under  the  views  of  the  trial  court,  were  not  liable 
on  the  contract.    The  plaintiff  appealed. 

Miller,  Noyes,  Miller  &  Wahl,  and  Fish  &  Cary,  for  the  appel- 
lant. 

Stark  &  Hanson  and  Winkler,  Flanders,  Smith,  Bottum  & 
Yiias,  for  the  respondents. 

114  MARSHALL,  J.  This  case  turns  on  the  construction  of 
the  contract  of  guaranty.  The  learned  trial  judge  held  that,  by 
the  terms  of  the  contract,  there  was  created  a  several,  not  a 
joint,  liability;  that  each  of  the  defendants  who  signed  as  guar- 
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antor  became  liable  only  for  such  portion  of  the  indebtedness  of 
the  Wilkin  Manufacturing  Company  as  the  amount  of  stock  held 
by  him  in  such  company,  at  the  date  of  the  contract,  bore  to  the 
whole  amount  of  capital  then  paid  in  to  said  company.  It  is 
claimed  on  the  part  of  plaintiff  that  the  contract  is  a  joint  and 
several  obligation;  that  each  of  the  signers  is  liable  to  the  plain- 
tiff for  the  whole  indebtedness  of  their  principal;  and  that  the 
last  clause  of  the  agreement,  which  the  defendants  contend  lim- 
its the  liability  of  each  of  the  guarantors  to  the  proportion  of  the 
debts  of  the  manufacturing  company  which  such  guarantor's 
stock,  at  the  date  of  the  contract,  bore  to  the  total  paid-up  stock 
of  the  115  corporation,  has  no  other  effect  than  to  furnish  a  rule 
for  contribution  between  the  several  guarantors.  Considerable 
evidence  was  received,  under  objection,  respecting  the  trans- 
actions leading  up  to  the  signing  of  the  contract,  and  numerous 
errors  are  assigned  on  the  rulings  of  the  court  in  that  regard;  but 
the  view  we  take  of  the  case  renders  it  unnecessary  to  consider 
such  alleged  errors. 

The  rules  that  govern  the  judicial  construction  of  contracts, 
rightly  understood  and  properly  applied,  will  leave  no  reasonable 
doubt  respecting  the  legal  effect  of  the  one  in  question.  It  must 
be  borne  in  mind  that  the  office  of  judicial  construction  is  not  to 
make  contracts  or  to  reform  them,  but  to  determine  what  the  par- 
ties contracted  to  do;  not  necessarily  what  they  intended  to  agree 
to,  but  what,  in  a  legal  sense,  they  did  agree  to,  as  evidenced  by 
the  language  they  saw  fit  to  use.  If  the  meaning  of  the  language 
is  ambiguous,  the  construction  may  be  aided  by  resort  to  proof 
of  the  situation  of  the  parties,  their  acts,  and  of  the  subject  mat- 
ter:  Nilson  v.  Morse,  52  Wis.  240;  Sigerson  v.  Crashing,  14  Wis. 
527.  It  is  said  that  the  intention  of  the  parties  is  to  be  sought 
for  in  the  instrument  itself,  and  that  particular  words  and  sen- 
tences must  be  construed  so  as  to  subserve  such  intention:  Weise- 
ger  v.  Wheeler,  14  Wis.  101;  Johnson  t.  Northwestern  Nat.  Ins. 
Co.,  39  Wis.  87;  but  that  must  be  taken  in  connection  with  the 
proviso  that  no  intention,  however  manifest,  can  be  effectuated 
unless  it  is  consistent  with  a  meaning  that  may  reasonably  be 
attributed  to  the  language  of  the  contract.  So,  after  all,  judicial 
construction  comes  down  to  this:  What  did  the  parties  mean  by 
the  language  they  used?  Weiseger  t.  Wheeler,  14  Wis.  101;  John- 
son v.  North  Western  etc.  Ins.  Co.,  39  Wis.  87;  T.  B.  Scott  Lum- 
ber Co.  v.  Hafner-Lothman  Mfg.  Co.,  91  Wis.  667;  Jacobs  v. 
Spalding,  71  Wis.  177;  Braun  v.  Wisconsin  Rendering  Co.,  92 
Wis.  245;  Gibbons  v.  Grinsel,  79  Wis.  365.  Nevertheless,  while 
what  the  parties  themselves  meant  is  a  test,  it  is  not  the  only  test 


Jan.  1897.]  Wisconsin  Marine  etc.  Bank  v.  Wilkin.  89 

of  what  a  contract  lie  is  in  legal  effect,  for  there  is  a  limit,  as 
indicated,  beyond  which  the  courts  cannot  go  in  that  regard, 
expressed  by  standard  text-writers,  and  substantially  all  judicial 
authority,  in  the  language  of  Parsons  on  Contracts,  volume  2, 
page  494,  as  follows:  "Courts  cannot  adopt  a  construction  of  any 
legal  instrument  which  shall  do  violence  to  the  rules  of  language 
or  the  rules  of  law":  Parkhurst  v.  Smith,  Willes,  332.  "If  we 
go  beyond  this,"  says  Chief  Baron  Eyre,  in  Gibson  v.  Minet,  1 
E.  Black.  569,  "we  no  longer  construe  men's  deeds,  but  we  make 
deeds  for  them."  In  short,  that  meaning  cannot  be  given  to  a 
contract  which  cannot  be  reasonably  drawn  from  its  language, 
for  the  purpose  of  carrying  out  the  intention  of  the  parties  there- 
to, however  clearly  established.  It  follows  from  the  foregoing 
that,  if  a  contract  is  so  worded  that  it  cannot  be  construed  so  as 
to  cany  out  fully  the  intention  of  the  parties,  a  court  of  law  is 
powerless  to  do  more  than  to  enforce  it  so  far  as  possible,  within 
the  principles  indicated.  Stating  the  rule  in  the  language  of 
Parsons  on  Contracts,  volume  2,  page  494:  "The  rules  of  judi- 
cial construction  do  not  require  that  the  court  should  always 
construe  a  contract  to  mean  what  the  parties  meant,  but  that 
it  should  give  to  the  contract  such  construction  as  will  bring 
it  as  near  the  actual  meaning  of  the  parties,  as  the  words  they 
law  fit  to  employ,  when  properly  construed,  and  the  rules  of 
law,  will  permit."  There  is  another  familiar  rule  that  should  be 
observed  in  the  construction  of  this  contract.  That  is  that  effect 
should  be  given,  if  possible,  to  all  its  parts.  To  that  end,  no 
part  of  the  agreement  should  be  rejected  as  void  for  uncertainty, 
or  otherwise,  if  it  will  admit  of  any  reasonable  construction  so 
as  to  sustain  it  as  an  essential  part  of  the  contract. 

It  is  only  left  in  this  case  to  apply  the  foregoing  principles. 
The  first  clause  of  the  agreement  contains  the  following:  "We  and 
each  of  us  do  hereby  agree  upon  demand  to  pay,  or  cause  to  be 
paid,  to  said  Wisconsin  Marine  ft  Fire  11T  Insurance  Company 
Bank,  all  loans  ....  and  liabilities,  of  every  kind  and  descrip- 
tion, now  owing,  or  which  may  hereafter  become  due  or  owing, 
by  said  Wilkin  Manufacturing  Company  to  said  Wisconsin  Ma- 
rine ft  Fire  Insurance  Company  Bank."  It  cannot  be,  and  is 
not,  contended  but  that  this  language,  by  itself,  constitutes  a 
plain  joint  and  several  obligation.  The  rules  for  judicial  con- 
struction cannot  be  properly  resorted  to  to  vary  or  explain  such 
language  so  as  to  mean  anything  else,  for  the  words  are  not  sus- 
ceptible of  any  other  meaning.  The  learned  trial  court,  in  effect, 
destroyed  this  plain  agreement,  by  holding  that  it  was  controlled 
or  modified  by  the  last  clause,  providing  that  the  signers  should 
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pay  in  the  proportion  which  their  several  holdings  of  stock  bore 
to  the  total  paid-up  stock  of  the  company  at  the  date  of  the  con- 
tract That  clearly  violated  the  rule  that  effect  should  be  given, 
if  possible,  to  every  part  of  the  contract,  as  it  let  out  Wilkin  and 
Morris  entirely,  they  not  being  stockholders  at  the  time  of  the 
execution  of  the  agreement,  notwithstanding  they  severally 
agreed  to  pay  all  the  liabilities  of  their  principal.  It  violated 
the  rule  that  effect  cannot  be  given  to  the  intention  of  the  par- 
ties which  violates  the  rules  of  language.  It  destroyed  the  effect 
of  the  plain,  absolute  agreement  for  joint  and  several  liability  of 
the  signers  for  all  the  indebtedness,  made  in  the  first  part  of  the 
agreement.  Looking  to  the  steps  which  led  up  to  the  making  of 
the  contract,  the  court  came  to  the  conclusion  that  the  parties  in- 
tended to  incur  a  several  liability  proportionate  to  their  respec- 
tive holdings  of  stock,  as  compared  with  the  whole  paid-up  stock 
of  the  principal,  and  gave  effect  to  that  intention  by  violating 
the  rule  that  courts  can  only  go  to  the  extent  of  giving  effect  to 
the  intention,  so  far  as  to  bring  the  contract  as  near  thereto  as 
the  language  contained  therein,  when  properly  construed,  and 
the  rules  of  law  will  permit.  Lastly,  the  court  overlooked  the 
rule  that  when  two  clauses  of  a  contract  are  in  118  conflict,  the 
first  governs,  rather  than  the  last:  Green  Bay  etc.  Co.  v.  Hewitt, 
55  Wis.  96;  42  Am.  Rep.  701;  2  Parsons  on  Contracts,  513;  Har- 
tung  ▼.  Witte,  59  Wis.  285,  cited  by  appellant's  counsel.  Thia 
is  based  on  a  very  long  and  well-established  rule  stated  by  Black- 
stone,  in  book  2  of  his  Commentaries,  page  381,  thus:  "If  there 
be  two  clauses  so  totally  repugnant  that  they  cannot  stand  to- 
gether, the  first  will  be  received,  and  the  last  rejected."  To  the 
same  effect  are  Chitty  on  Contracts,  11th  Am.  ed.,  128,  and 
Straus  v.  Wanamaker,  175  Pa.  St.  213.  In  the  last  citation,  the 
contract  contained  a  distinct  guaranty  of  fifty  per  cent  profit  on 
a  transaction  between  the  parties,  followed  by  a  clause  the  literal 
effect  of  which  was  to  limit  or  partially  destroy  such  guaranty. 
The  court  said:  "The  obvious  method  of  construing  such  a  con- 
tract is  to  hold  that  the  parties  clearly  stated  their  purpose  in  the 
beginning." 

The  law  is  so  well  settled  on  the  subject  that  it  cannot  be  con- 
tended but  that  if  the  last  clause  of  the  contract  is  so  repugnant 
to  the  first  that  both  cannot  stand,  the  first  must  be  taken  as  ex- 
pressing the  contract  between  the  parties.  But  it  is  contended 
that  a  proviso  merely  limiting  a  previous  clause  of  a  contract, 
without  destroying  it,  is  not  void,  but  must  be  considered  as  in- 
corporated into  and  forming  a  part  of  the  clause  which  it  limit* 
On  this,  Williams  v.  Hathaway,  L.  B.  6  Ch.  Div.  544,  is  cited, 
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and  to  that  may  be  added  Chase  v.  Bradley,  26  Me.  538;  Jackson 
?.  Ireland,  3  Wend.  99;  Butterfield  v.  Cooper,  6  Cow.  481.    In- 
deed, that  is  elementary:  Wharton  on  Contracts,  sec.  673;  1  Ad- 
dison on  Contracts,  *186;  Story  on  Contracts,  sec.  810.    "But," 
says  Judge  Story,  "if  the  subsequent  stipulation  of  the  contract 
should  restrict  what  was  distinctly  stated  and  constitutes  a  prin- 
cipal inducement  to  the  contract,  it  will  be  of  no  effect."    That 
is  really  what  is  decided  in  Williams  v.  Hathaway,  L.  B.  6  Ch. 
Div.  544.     "The  distinction,"  says  Jessel,  M.  B.,  "has  always 
been  taken  between  a  proviso  which  is  repugnant  to  the  covenant 
and  therefore  void,  and  a  proviso  which  can  be  incorporated  into 
the  covenant lie  and  be  consistent  with  it."    He  limits  the  rule 
that  a  proviso  limiting  a  previous  covenant  may  stand  as  an  es- 
sential part  of  the  contract,  to  such  as  may  reasonably  be  consid- 
ered as  incorporated  into  and  forming  a  part  of  the  covenant, 
hence  not  repugnant  to  it.    That  is  in  perfect  accord  with  the 
rule  laid  down  by  Judge  Story,  to  the  effect  that  "if  the  subse- 
quent clause  contradicts  what  was  distinctly  stated   and  consti- 
tutes a  principal  part  of  the  contract,  it  has  no  effect  upon  it." 
It  is  also  in  accord  with  the  holdings  of  this  court  on  the  subject 
in  Green  Bay  etc.  Co.  v.  Hewett,  55  Wis.  96;  48  Am.  Bep.  701; 
Hartung  v.  Witte,  59  Wis.  289.    Testing  the  contract  in  ques- 
tion by  the  rule  last  discussed,  it  is  clearly  apparent  that  the  last 
clause  cannot  affect  the  obligation  which  precedes  it.    The  words 
whereby  each  of  the  signers  agreed  to  "pay  all  of  the  liabilities" 
of  their  principal   are  distinct  and  unmistakable.    The  effect 
which  defendants  claim  for  the  last  clause,  and  which  the  court 
gave  to  it,  contradicts,  restricts,  and  destroys  the  first  provision 
entirely  as  to  two  of  the  signers;  and  it  also  entirely  destroys 
guch  clause  so  far  as  it  creates  a  joint  and  several  liability  for  the 
whole  indebtedness  of  the  principal.    That  is  not  permissible 
according  to   any  authority  to  which   our  attention  has  been 
called,  or  any  which  we  have  been  able  to  discover. 

As  bearing  on  the  question  under'  discussion,  counsel  for  de- 
fendants confidently  cite  Gibbons  v.  Grinsel,  79  Wis.  365,  and 
other  cases  in  this  and  other  courts,  involving  the  construction 
of  subscription  contracts  for  the  payment  of  the  cost  of  con- 
structing creameries,  each  subscriber  to  have  an  interest  in  the 
property  corresponding  to  the  amount  of  his  subscription., 
Those  cases  are  plainly  distinguishable  from  this.  In  Gibbons 
v.  Grinsel,  79  Wis.  365,  which  is  a  fair  type  of  all  of  them,  the 
subscribers  agreed  to  pay  six  thousand  dollars.  It  was  provided 
that  a  corporation  might  be  formed,  and  each  take  stock  to  the 
amount  of  his  subscription,  which  should  be  the  limit  of  iao  his 
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liability.  Each  "pledged  himself  to  the  performance  of  his  part 
of  the  agreement/'  At  the  foot  of  the  contract,  each  subscribed 
his  name,  placing  the  amount  of  his  subscription  opposite  there- 
to. The  court  held  that  each  subscriber  only  bound  himself  to 
pay  the  amount  of  his  subscription,  and  that  all  in  the  aggregate 
bound  themselves  to  pay  the  full  amount  of  six  thousand  dollars; 
that  such  was  the  manifest  intention  of  the  parties;  and  that  it 
was  consistent  with  the  language  used.  By  this  construction, 
the  agreement  of  all  to  pay  six  thousand  dollare  was  merely  ex- 
plained, but  not  impaired,  by  the' subsequent  provisions.  If  the 
contracts  in  the  creamery  cases  provided  that  the  subscribers, 
and  each  of  them,  would  pay  the  full  sum  of  six  thousand  dollars, 
obviously  a  very  different  question  would  have  been  presented, 
and  a  very  different  conclusion  respecting  the  character  of  the 
contract  might  have  been  reached. 

It  follows  from  the  foregoing  that,  whatever  was  the  intention 
of  the  parties  as  shown  by  their  acts  preceding  the  signing  of  the 
contract,  none  other  can  be  given  effect  to  under  the  contract 
than  that  they  jointly  and  severally  bound  themselves  to  the 
plaintiff  for  the  entire  indebtedness  of  the  Wilkin  Manufactur- 
ing Company  to  plaintiff,  mentioned  in  the  complaint.  The 
language  of  the  contract  does  not  admit  of  any  other  reasonable 
construction  without  violating  both  the  rules  of  language  and  of 
law.  The  foregoing  does  not  necessarily  require  the  rejection 
of  any  part  of  the  contract.  The  effect  of  our  reasoning  is, 
that  the  first  paragraph  of  the  agreement  proper  contains  a  joint 
and  several  agreement  to  pay  the  whole  indebtedness  of  the  Wil- 
kin Manufacturing  Company  to  the  plaintiff,  and  that  it  must 
stand  as  expressing  the  agreement  between  plaintiff  and  defend- 
ants. The  last  clause,  if  intended  to  refer  to  the  obligation 
which  precedes  it,:  so  restricts  and  destroys  it  that  it  cannot  be 
enforced  as  against  the  plaintiff,  whatever  the  actual  in- 
tention of  the  parties  was.  Such  last  clause,  however,  may 
be  given  the  iai  full  effect  that  can  be  legitimately  attributed 
to  it  as  fixing  a  rule  of  contribution  between  the  defendants. 
That  will  give  to  the  agreement  a  construction  as  near  the  ac- 
tual meaning  of  the  parties  as  the  language  they  used  to  express 
their  intention,  when  properly  construed,  and  the  rules  of  law, 
will  permit.    The  court  cannot  go  further. 

By  the  Court.    Judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded  with  directions  to  render  judgment  in 
eordance  with  this  opinion. 
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Xep-ngnant  Clauses  in  a  Contract  wMoh  Shall  Prevail 
Ordinarily,  a  written  contract  mnst  be  construed  by  the  court:  Sec 
monographic  note  to  Fagln  v.  Connoly,  69  Am.  Dec.  454,  on  when 
construction  of  a  writing  is  a  question  for  the  court,  and  when  for 
the  jury;  but  if  its  terms  are  ambiguous,  the  meaning  thereof  should 
be  left  to  the  jury:  Illges  v.  Dexter,  77  Ga.  36.  In  construing  a  con- 
tract, effect  must  be  given,  if  possible,  to  every  expression  in  it. 
Erery  word  and  clause  should  be  considered,  for  the  intention  of  the 
parties  is  to  be  collected  from  the  whole  instrument,  and  must  be 
carried  into  effect,  if  possible,  although  a  literal  construction  of  a 
single  clause,  considered  without  reference  to  the  others,  would  lead 
to  a  different  result:  Ward  v.  Whitney,  8  N.  Y.  442,  446;  Chase  v. 
Bradley.  26  Me.  581;  Staton  v.  Mullis,  92  N.  O.  623;  Jacobs  v.  Spald- 
ing, 71  Wis.  177;  Moore  v.  Griffin,  22  Me.  350;  Heywood  v.  Perrin,  10 
Pick.  228:  20  Am.  Dec.  518;  Morey  v.  Homan,  10  Vt  565;  Bell  v. 
Woodward,  46  N.  H.  315;  Knower  v.  Emerson,  0  Pick.  422,  424; 
Brans  t.  Sanders,  8  Port  407;  33  Am.  Dec.  207;  Morancy  v.  Dumesnll, 
3  La.  Ann.  363;  Steinsprlng  v.  Bennett,  16  La.  Ann.  201;  Hunter  v. 
Anthony,  8  Jones,  385;  80  Am.  Dec.  333;  Wheelock  v.  Freeman,  13 
Pick.  165;  23  Am.  Dec.  674;  Watren  v.  Merrifield,  8  Met.  93,  05;  But- 
ler v.  Moses,  43  Ohio  St.  166;  Cleaveland  v.  Smith,  2  Story,  278,  287; 
Holmes  v.  Hubbard,  60  N.  Y.  183;  Gibson  v.  Tyson,  6  Watts,  34,  41. 

If  descriptive  words  in  deeds  and  other  written  Instruments  are, 
with  reference  to  the  actual  facts,  repugnant,  or  inconsistent  with 
each  other,  and  yet  the  intention  of  the  parties  can  be  ascertained, 
the  misdescription  will  not  vitiate  the  instrument,  but  it  will  yield 
to  the  clearly  ascertained  Intention:  Cleaveland  v.  Smith,  2  Story, 
278,  2S7.  No  part  of  a  description  will  be  rejected,  unless  found  to 
be  repugnant  to  the  manifest  purposes  of  the  grant:  Bell  v.  Wood- 
ward, 46  N.  H.  315.  If  the  habendum  and  warranty  clause  of  a 
deed  are  joined,  and  the  intention  to  convey  a  fee  is  clear,  the  words 
of  inheritance,  will  be  so  transposed  as  to  connect  them  with  the  con- 
veying terms,  and  thus  secure  the  intended  effect  of  the  instrument: 
Staton  v.  Mullis,  02  N.  G.  623,  627.  So,  although  the  latter  part  of  a 
contract  is  irreconcilable  with  the  former  upon  any  reasonable  con- 
struction, it  ought  to  aid  in  the  construction  of  the  whole,  even  if 
inconsistent  therewith:  Knower  v.  Emerson,  0  Pick.  422,  423.  But 
senseless  words  may  be  rejected,  as  in  construing  the  condition  of  a 
bond,  so  as  to  give  effect  to  the  intention  of  the  parties:  Gully  v. 
Gully,  1  Hawks,  20.  Words,  however,  which  have  a  meaning  must 
be  considered  in  ascertaining  the  intention  of  the  parties:  Decorah 
v.  Kesselmeier,  45  Iowa,  166. 

It  is  laid  down  as  elementary  law,  that,  if  two  clauses  of  a  contract 
are  so  totally  repugnant  to  each  other  that  they  cannot  stand  to- 
gether, the  first  shall  be  received  and  the  latter  rejected:  See  prin- 
cipal case;  Straus  v.  Wanamaker,  175  Pa.  St  213,  226.  A  proviso, 
totally  repugnant  to  a  contract  of  which  it  is  a  part,  Is  void:  Benja- 
min v.  McConnell,  4  Glim.  536;  46  Am.  Dec.  474.  The  premises  in  a 
deed  must  control  when  the  habendum  clause  is  inconsistent  with  it: 
Jackson  v.  Ireland,  3  Wend.  00,  102.  A  condition  subsequent,  so 
repugnant  to  a  grant  as  to  utterly   defeat  it,  la  void:  Hartung  v. 
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Witte,  50  Wis.  285,  293.  While,  to  give  effect  to  the  intention  of  th« 
parties,  general  words  may  be  restrained  by  a  particular  recital 
which  follows  them,  when  such  recital  is  used  by  way  of  limitation 
or  restriction,  this  is  not  true  where  the  particular  recital  is  not  so 
used,  but  is  used  by  way  of  reiteration  and  affirmation  only  of  th* 
preceding  general  words.  In  such  a  case,  the  recital  will  not  dimin- 
ish the  grant  made  by  the  general  words:  Moore  v.  Griffin,  22  Me. 
350.  In  construing  a  deed  containing  inconsistent  clauses,  courts 
will  consider  the  whole  instrument  and  the  intentions  of  the  maker, 
subject  to  the  rules  of  law;  and,  if  all  its  parts  cannot  stand,  those 
opposed  to  the  maker's  intentions  will  be  rejected:  Waterman  v.  An- 
drews, 14  R.  I.  589. 

It  is  only  when  the  language  of  a  clause,  with  reference  to  the 
actual  facts,  involves  such  fatal  errors,  and  mistakes,  as  leave  the 
court  without  reasonable  means  of  ascertaining  the  real  intention 
that  the  clause  will  be  rejected:  Cleaveland  v.  Smith,  2  Story,  278, 
287.  It  is  obvious  that  the  elementary  rule  above  stated,  that  when 
two  clauses  of  a  contract  are  in  conflict,  the  first  governs,  rather 
than  the  last,  may  not  always  apply,  as  worded,  unless  the  instru- 
ment is  formally  and  systematically  drawn,  as  in  the  case  of  deeds, 
which  are  construed  by  the  same  rules  as  simple  contracts.  The  rule 
probably  originated  in  the  construction  of  deeds,  which,  as  a  rule,  are 
drawn  with  more  care  and  order  of  arrangement  than  ordinary  con- 
tracts, in  which  the  last  clause,  repugnant  to  a  preceding  clause,  may 
be  the  all-important  one.  It  is,  therefore,  probably  more  in  consonance 
with  authority  to  say  that,  if  clauses  of  a  contract  are  repugnant, 
that  one  which  expresses  the  chief  object  and  purpose  of  the  contract 
must  prevail,  while  clauses  containing  provisions  subordinate  to  the 
chief  object  and  purpose  of  the  contract  must  give  way.  Thus,  a 
provision  in  a  grading  contract  that  the  contractors  shall  "proceed 
with  such  diligence  and  with  such  force  of  laborers  as  the  executive 
committee  of  said  company  may  direct  to  perform  the  work,"  etc., 
has  been  held  subordinate  to,  and  qualified  by,  a  provision  directly 
following  it,  requiring  the  work  to  be  completed  by  a  day  named, 
and  intended  to  enable  the  company  to  compel  the  completion  by  the 
day  specified:  Grand  Rapids  etc.  R.  R.  Oo.  v.  Van  Deusen,  29  Mich. 
431,  441.  Neither  does  the  preamble  to  a  general  and  unlimited  agree- 
ment conferring  the  right  to  manufacture  and  sell  certain  patented 
articles,  which  preamble  recites  that  such  articles  are  "now  manufac- 
tured and  sold  by  the  party  of  the  first  part  In  and  throughout  the 
United  States  and  territories,"  limit  a  promise  to  pay  royalties  to  do- 
mestic business.  "It  seems,"  said  the  court,  in  such  a  case,  "that 
these  more  Important  parts  of  the  contract— the  very  promises  that 
each  party  made  to  the  other— should  be  given  prevailing  force  and 
effect  in  the  interpretation  of  the  agreement,  rather  than  a  matter 
that  is  stated  by  mere  way  of  recital  in  a  preamble":  Dick  Oo.  ▼. 
Sherwood  Letter  File  Co.,  157  111.  825,  837. 

If  the  grantor,  in  the  granting  clause  of  a  deed,  expresses  an  inten- 
tion to  convey  his  whole  interest  in  the  land,  but  in  a  subsequent 
clause  expresses  an  intention  to  convey  only  an  undivided  half  of  hie 
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Interest  therein,  the  two  clauses  are,  of  course,  inconsistent,  and  the 
granting  clause,  passing  the  whole  Interest  in  the  land,  must  prevail: 
Green  Bay  etc.  Canal  Co.  v.  Hewett,  55  Wis.  96;  42  Am.  Rep.  701. 
Bo,  if  an  agreement  is  to  convey  "the  Hawkins  place,  containing  one 
hundred  acres,"  and  a  surveyor,  In  locating  the  purchase,  finds  that 
It  contains  one  hundred  and  six  acres,  the  clause  "containing  one 
hundred  acres"  should  be  rejected  as  surplusage,  and  the  purchaser 
takes  the  whole  tract:  Butterlield  v.  Cooper,  6  Cow.  481*  And  if  a 
contract  to  convey  property  contains  two  descriptions  thereof,  one 
correct  and  the  other  false  In  fact,  the  correct  one  must  prevail,  and 
the  other  be  rejected  as  surplusage:  Woods  v.  Hart,  Nebraska,  Feb., 
1897.  If  two  parts  of  a  deed  are  totally  Inconsistent,  the  former  pre- 
vails; but  if  two  parts  of  a  will  are  totally  Inconsistent,  the  latter 
prevails:  Doe  ▼.  Biggs,  2  Taunt  109;  Constantino  v.  Constantino,  6 
Yes.  100. 

If  a  covenant  creating  a  personal  liability  is  followed  by  a  proviso 
that  the  covenantor  shall  not  be  personally  liable  under  the  covenant, 
the  proviso  is  repugnant  and  void:  Williams  v.  Hathaway,  L.  R.  6 
Ch.  Dlv.  544.  If  the  condition  of  a  bond  is  repugnant,  the  obligation 
of  the  bond  Is  single:  Wells  v.  Ferguson,  11  Mod.  191.  "A  nonsensical 
or  repugnant  condition  will  not  affect  an  obligation,  even  though  the 
entire  condition  be  Incongruous  or  uncertain;  a  fortiori,  an  uncertain 
or  repugnant  stipulation,  or  expression  in  a  condition,  consistent  and 
certain  in  other  respects,  cannot  change  or  materially  affect  the  im- 
port and  effect  of  the  contract  Thus,  if  the  condition  of  a  bond  be  that 
If  the  obligor  do  not  pay,  the  bond  shall  be  void,  the  obligation  will 
be  understood  to  be  single,  or  as  if  there  had  been  no  condition;  for 
when  the  condition  recites  a  debt,  and  after  lays  an  obligation  not 
to  pay  It  it  is  in  that  repugnant  and  void* ":  Stockton  v.  Turner,  7 
J.  J.  Marsh.  192.  Compare  Henschel  v.  Mahler,  3  Denlo,  428;  3  Hill, 
132,  as  to  when  repugnant  and  absurd  phraseology  In  an  instrument 
evidently  designed  as  a  bill  of  exchange  should  be  rejected  as  sur- 
plusage. 

If  it  Is  apparent  from  an  agreement  that  It  was  the  purpose  to  sell 
the  right  to  maintain  a  dam  to  the  height  of  certain  iron  bolts,  but 
in  mafing  the  conveyance,  after  a  grant  of  that  right  there  is  also 
a  license  to  raise  the  water  to  the  height  of  such  bolts,  the  latter 
dause  cannot  be  construed  as  a  limitation  of  the  height  of  the  dam, 
but  the  grantee  acquires  the  right  to  maintain  a  dam  of  that  height 
and  to  use  it  in  the  ordinary  way,  although  it  may  sometimes  raise 
the  water  above  the  bolts:  Salmon  Falls  Mfg.  Co.  v.  Portsmouth  Co., 
46  N.  H.  249,  255.  Any  words  written  on  the  back  of  an  Instrument 
inch  as  a  promise  not  to  compel  the  payment  of  a  promissory  note, 
and  which  qualify  and  restrain  the  terms  of  the  instrument  consti- 
tute a  part  of  the  contract:  Barnard  v.  Cushing,  4  Met  230;  38  Am. 
Dec  362.  At  the  present  day,  the  occupation  of  a  pharmacist  and 
that  of  a  physician  are  essentially  distinct  Hence,  an  agreement 
not  to  engage  In  the  one  does  not  preclude  the  party  from  engaging 
m  the  other,  so  long  as  the  one  is  not  used  as  a  cover  for  the  opera- 
tions of  the  other:  Greenfield  v.  Gilman,  140  N.  T.  168,  175. 
If  an  agreement  is  partly  written  and  partly  printed,  preference 
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Is  given,  in  case  of  repugnancy,  to  the  writing:  Summers  v.  Hibbard, 
153  111.  102;  46  Am.  St.  Rep.  872;  Loveless  v.  Thomas,  152  I1L  479; 
Murray  v.  Pillsbury,  59  Minn.  85;  especially  where  the  printed  mat- 
ter is  in  the  heading  where  it  is  not  likely  to  be  noticed:  Summers 
v.  Hibbard,  153  I1L  102;  46  Am.  St  Rep.  872.  Printed  matter  in  a 
letterhead  does  not  form  any  part  of  the  letter  written  on  the  sheet, 
and  cannot  qualify  an  absolute  contract  resulting  from  an  accept- 
ance of  an- offer  by  letter:  Summers  v.  Hibbard,  153  111.  102;  46  Am. 
St  Rep.  872.  So,  If  the  written  portion  of  a  deed  describes  a  particu- 
lar interest,  distinct  from  a  homestead,  as  being  conveyed,  the  writ- 
ing will  be  given  effect,  over  an  unerased  printed  clause  waiving 
the  homestead:  Loveless  v.  Thomas,  152  11L  479.  And  the  written 
part  of  a  policy  of  Insurance  must  prevail  over  that  which  is  print- 
ed where  there  is  a  repugnancy:  Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y. 
389;  Harper  v.  New  York  etc.  Ins.  Co.,  22  N.  Y.  441.  The  rule,  how- 
ever, that  a  written  clause  in  a  contract  prevails  over  a  printed  one 
which  is  repugnant  to  it  is  resorted  to  only  in  case  of  necessity.  It 
is  only  when  there  is  an  Inconsistency  or  repugnancy  between  them, 
which  is  Irreconcilable,  that  the  written  parts  of  an  agreement  pre- 
vail over  the  printed  ones:  Barhydt  v.  Bills,  45  N.  Y.  107;  Miller  v. 
Hannibal  etc.  R.  R.  Co.,  90  N.  Y.  430;  48  Am.  Rep.  179;  Mlcbaells 
v.  Wolf,  136  I1L  68. 

It  is  well  understood  that  several  different  instruments  concerning 
the  same  transaction  may,  under  some  circumstances,  be  construed 
as  one  contract  especially  where  one  refers  to  the  other:  Palmer  v. 
Palmer,  150  N.  Y.  139;  55  Am.  St  Rep.  653;  Byrne  v.  Marshall,  44 
Ala.  355;  Wichita  University  v.  Schwelter,  50  Kan.  672;  and  the  rule 
of  construction,  in  a  proper  case.  Is  the  same  as  If  only  one  Instru- 
ment were  considered:  Bewail  v.  Henry,  9  Ala.  24.  The  court  will 
give  such  priority  in  their  execution  as  will  best  effect  the  intent 
of  the  parties:  Whitehurst  v.  Boyd,  8  Ala.  375;  Wheelock  v.  Freeman, 
13  Pick.  165;  23  Am.  Dec.  674.  If  a  bond  for  a  deed  is  given,  on  a 
contract  for  the  sale  of  land,  the  bond  and  contract  should  be  con- 
strued together;  and,  if  they  conflict  the  contract  must  prevail: 
Coughran  v.  Bigelow,  9  Utah,  260;  affirmed  in  Ooughran  v.  Blgelow, 
164  U.  S.  SOL  So,  if  written  instruments  refer  to  a  former  contract 
with  recitals  of  its  subject  matter,  but  there  is  a  variance  between 
such  Instruments,  and  between  them  and  the  contract  the  recitals 
are  to  be  explained  and  corrected  by  the  contract  to  which  referenc* 
is  made:  Sawyer  v.  Hammatt,  15  lie,  40. 
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Milwaukee  Masons  and  Builders'  Association  v. 

NlBZEROWSKL 
[96  Wacom*,  12ft.] 

CONTRACTS— UNLAWFUL  COMBINATION  TO  CONTROL 
BUSINESS.— If  persons,  associated  in  a  city  as  masons  and  building 
contractors,  have  two  sets  of  by-laws,  one  for  general  distribution 
and  the  other,  under  which  the  association  carries  on  its  operations, 
private,  and  each  member  is  required  by  such  private  by-laws  to 
snbmlt  all  bids,  proposed  to  be  made  by  him,  to  such  association,  and, 
if  found  to  be  the  lowest  bidder  and  entitled  to  the  contract,  to  add 
to  such  bid,  before  submitting  it  to  the  owner  or  architect  of  the 
proposed  building,  six  per  cent  of  the  contract  price,  which  he  Is  to 
pay  to  the  association,  and  thus  exact  from  owners  six  per  cent  in 
excess  of  a  fair  price,  the  arrangement  is  an  unlawful  combination, 
contrary  to  public  policy,  and  void,  especially  where  the  membership 
of  the  association  embraces  more  than  four-fifths  of  the  masons  and 
builders  in  the  city,  as  its  manifest  purpose  is  to  suppress  fair  and 
free  competition  In  bidding  for  building  contracts.  Hence,  a  note 
given  to  such  association,  by  a  member  of  it,  for  the  amount  of  such 
percentage,  is  void,  because  it  is  founded  upon  an  unlawful  consid- 
eration, and  Is  not  enforceable. 

COSTS— WHEN  LOST  BY  FAILURE  TO  PERFECT  JUDO* 
MENT— Under  a  statute  requiring  the  successful  party  in  an  action 
to  perfect  judgment  within  sixty  days  after  entry  of  verdict,  or  with- 
in thirty  days  after  the  expiration  of  a  stay  of  proceedings,  he  loses 
his  right  to  costs,  if  he  falls  to  perfect  his  judgment  within  sixty 
days  after  entry  of  verdict,  where  no  stay  of  proceedings  has  been 
ordered,  but  the  clerk  must  then  enter  the  proper  judgment  without 
costs. 

NEW  TRIAL— STAY  OF  PROCEEDINGS.— The  entry  of  a  mo- 
tion for  a  new  trial  does  not  operate  as  a  stay  of  proceedings  during 
the  time  of  the  pendency  of  the  motion. 

Action  to  recover  the  sum  of  two  thousand  two  hundred  and 
eighty-nine  dollars  claimed  as  a  balance  due  upon  a  promissory 
note  for  four  thonsand  two  hundred  and  sixty-six  dollars  given 
by  Niczerow8ki,  the  defendant,  to  the  plaintiff,  the  Milwaukee 
Masons  and  Builders'  Association,  payable  one  year  and  three 
months  after  date.  Tt  was  set  up,  in  defense,  that  the  note  waa 
without  legal  consideration,  and  void;  that  the  pretended  consid- 
eration was  contrary  to  public  policy  and  good  morals;  that  the 
note  was  given  by,  and  secured  from,  the  defendant,  who  was  a 
member  of  the  plaintiff  association,  in  pursuance  of  a  secret  com- 
bination and  confederation  of  the  plaintiff  and  its  members  to 
exact  of  and  from  the  citizens  of  Milwaukee,  Wisconsin,  desiring 
to  erect  and  construct  buildings,  a  sum  equal  to  six  per  cent  in 
excess  of  the  actual  cost  and  value  of  the  work  to  be  done,  and, 
by  secret  means,  to  prevent  and  suppress  competition  in  bidding 
for  such  work;  and  that  the  note  was  given  and  received  for  the 
purpose  and  as  a  means  of  carrying  such  alleged  unlawful  com- 
bination into  effect.    Practically,  there  was  no  dispute  as  to  the 
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facte,  and  a  verdict  was  directed  for  the  defendant  Judgment 
was  rendered  thereon  against  the  plaintiff  for  costs,  and  it  ap- 
pealed. The  plaintiff  was  a  corporation,  and  its  membership,  at 
the  time  the  note  was  given,  comprised  about  sixty  of  the  sev- 
enty or  seventy-five  mason  contractors  in  Milwaukee.  It  waa 
thought  by  the  masons  and  builders  that  they  were  not  receiv- 
ing fair  treatment  from  owners  and  their  architects  in  the  matter 
of  bids  for  and  letting  work;  and,  as  a  protection  against  the 
practices  of  which  they  complained,  the  association  devised  and 
adopted  certain  rules  and  by-laws  in  relation  to  bids  and  con- 
tracts. It  had  two  sets  of  by-laws,  one  for  general  distribution* 
and  the  other,  under  which  the  association  carried  on  its  opera- 
tions, was  private.  The  association  had  contracts  with  material- 
men in  the  city  under  which  members  who  complied  with  the  pri- 
vate by-laws  could,  and  did,  receive  rebates  of  one-third  upon  all 
material  necessary  for  their  contracts.  This  was  notably  the 
case  respecting  purchases  of  brick  from  the  Brickmakers'  Asso- 
ciation. The  members  were  thus  enabled  to  underbid  nonmem- 
bers  for  doing  such  work.  All  buildings  in  the  city,  within  fire 
limits,  were  required,  by  ordinance,  to  be  constructed  of  brick, 
stone,  or  other  fire-proof  material.  If  brick  was  purchased  in 
Chicago,  or  outside  of  Milwaukee,  where  it  could  be  procured 
much  cheaper  than  of  the  Brickmaker8,  Association,  the  mem- 
bers of  the  plaintiff  association  were  required,  by  its  private  by- 
laws, to  charge  two  dollars  more  per  thousand  for  laying  them, 
one  dollar  and  twentv-five  cents  of  which  went  to  the  Brickmak- 
ers'  Association  of  Milwaukee,  and  seventy-five  cents  to  the  plain- 
tiff corporation.  It  was  contended  that  this  arrangement  en- 
abled the  Brickmakers'  Association  to  maintain  general  high 
prioes,  and  to  make  the  above-mentioned  rebate  to  members  of 
the  plaintiff  corporation.  All  members  of  the  plaintiff  associa- 
tion who  wished  to  compete  for  any  contract  or  job,  public  or 
private,  were  required,  by  its  private  by-laws,  to  bring  their  bids 
to  the  rooms  of  the  association  on  the  day  preceding  the  one  tip- 
on  which  bids  were  to  be  submitted  to  the  person  desiring  to 
build,  or  his  architect  or  agent.  A  committee  of  such  bidders 
was  then  appointed  by  a  chairman,  one  member  of  which  was  to 
inspect  the  bids  and  determine  who  was  the  lowest  bidder.  It 
having  been  determined  who  was  the  lowest  bidder,  he  was  re- 
quired to  add  six  per  cent  to  the  amount  of  his  bid,  before  he 
could  submit  to  the  person  for  whose  work  he  was  competing,  or 
to  his  architect  or  agent.  If  his  bid  was  eight  per  cent  or  more 
lower  than  the  next  lowest  bid,  the  bidders  present  were  to  deter- 
mine how  much  should  be  added,  over  the  said  six  per  cent,  to 
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his  bid.  The  members  were  required  to  make  all  bids  first  at  the 
rooms  of  the  association,  and  at  no  other  place.  No  member  was 
allowed  to  change  his  bid  after  it  had  been  submitted  to  the 
owner  or  architect,  or  to  do  work  except  at  the  figures  therein 
specified.  If  any  member  did  not  comply  with  the  rules  of  the 
association  in  submitting  bids  to  it,  he  was,  "under  no  circum- 
stances, to  submit  a  bid  for  the  work."  It  was  another  private 
rule  of  the  association  that:  "No  member  shall  give  a  bid  to  any 
owner  or  architect  for  changes  or  additions  to  work  under  con- 
tract. The  original  contractor  shall  have  the  right  to  bid  on 
such  changes  or  additions  without  competition, unless  the  amount 
is  larger  than  the  contract;  but  other  bidders  shall  go  in  for  the 
accommodation  of  the  owner,  after  arranging  the  same  with  the 
original  contractor,  who  will  pay  only  six  per  cent  of  such  work; 
the  other  bidders  having  no  voice  in  making  such  bid."  Upon 
signing  a  contract,  the  successful  bidder  was  required  to  report 
to  the  association  certain  particulars  thereof,  and  to  file  the  con- 
tract with  the  secretary  within  three  days  thereafter.  Under  an- 
other private  rule,  the  successful  bidder  was  required  to  pay  six 
per  cent  of  each  estimate  to  the  secretary;  and,  when  the  roof  was 
on  a  building,  he  was  to  pay  his  percentage  in  full,  whether  he 
had  received  payment  in  full  or  not.  Certain  fines  were  imposed 
npon  members  for  a  noncompliance  with  by-laws.  The  defend- 
ant, in  1882,  and  while  a  member  of  the  Milwaukee  Masons  and 
Builders'  Association,  became  the  successful  bidder  for  building 
the  Gesu  Church  in  Milwaukee,  for  the  sum  of  6eventy-one  thou- 
sand dollars.  He  did  not,  however,  submit  his  bid  to  the  asso- 
ciation of  which  he  was  a  member,  but  submitted  it  directly  to 
the  congregation,  and  there  was  no  addition  of  six  per  cent  made 
to  it  for  his  benefit.  The  association  claimed  the  usual  percent- 
age of  six  per  cent,  and,  after  some  discussion,  the  defendant 
gave  the  note  in  controversy  for  the  required  amount,  and  it  was 
understood  that  he  would  remain  a  member.  He  had  other  con- 
tracts and  was  afraid  that,  if  he  did  not  give  the  note,  the  asso- 
ciation might  cut  him  off  and  give  him  trouble  about  his  work. 
He  understood  that,  if  he  did  give*  it,  he  would  have  the  benefit 
of  rebates  from  the  association.  He  did  get  rebates  on  material 
for  the  church  work,  not  through  the  association,  but  by  reason 
of  prompt  payment.  Eebates  were  frequently  arranged  between 
the  materialmen  and  members,  though  the  ordinary  method  of 
getting  them  was  to  obtain  a  slip  for  that  purpose  from  the  sec- 
retary. Such  benefits  and  advantages  as  were  provided  and  se- 
cured by  the  by-laws,  and  the  methods  of  transacting  business 
under  them,  constituted  the  sole  consideration  for  the  note. 
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A.  J.  Eimermann  and  Hoyt,  Ogden  &  Olwell,  for  the  appel- 
lant. 

Austin  &  Fehr,  for  the  respondent. 

ias  piNNEY,  J.  1.  The  question  to  be  determined  is, 
whether  the  benefits  and  advantages  which  the  defendant  was  en- 
titled to  receive,  as  a  member  of  the  association,  in  consequence 
t34  of  conducting  its  business  under  and  in  pursuance  of  the 
by-laws  already  noticed,  constitute  a  lawful  consideration  for  the 
note.  The  manifest  purpose  of  the  private  by-laws  was,  by 
means  of  the  combination  thus  effected,  to  suppress  fair  and  free 
competition  in  bidding  for  building  contracts  in  Milwaukee,  and 
by  such  combination  and  method  of  bidding,  upon  its  face  ap- 
parently fair  and  free  from  objection,  but  in  fact  unfair  and  de- 
lusive, to  compel  owners  to  pay  for  the  erection  of  buildings  the 
sum  of  six  per  cent  in  excess  of  what  they  would  be  otherwise 
•obliged  to  pay  for  them  if  fairly  let  to  the  lowest  bidder,  unin- 
fluenced by  such  combination.  It  seems  to  us  that  the  restraint 
put  upon  the  rights  of  proprietors  by  the  provisions  of  these  by- 
laws or  rules,  as  well  as  the  entire  scheme  thus  disclosed,  is  con- 
trary to  public  policy,  and  therefore  void.  Agreements  in  re- 
straint of  trade  are  against  public  policy  and  void,  unless  found- 
ed upon  a  valuable  consideration,  and  limited  as  regards  time, 
space,  and  the  extent  of  the  trade,  to  what  is  reasonable  under 
the  circumstances  of  the  case.  All  such  arrangements  tend  to 
deprive  the  public  of  the  services  of  parties  in  the  employments 
and  capacities  in  which  they  are  most  useful,  and  they  tend  to 
expose  the  public  to  the  evils  of  monopoly:  Richards  v.  Ameri- 
can etc.  Co.,  87  Wis.  512,  and  cases  cited.  In  Leather  Cloth  Co. 
v.  Lorsont,  L.  R.  9  Eq.  345,  it  was  said:  "All  restraints  upon, 
trade  are  bad,  as  being  in  violation  of  public  policy,  unless  they 
sare  actually,  and  not  unreasonably,  for  the  protection  of  parties 
dealing  legally  with  some  subject  matter  of  contract/'  The  test 
whether  the  restraint  is  reasonable  is  laid  down  in  Horner  v. 
Graves,  7  Bing.  735,  743,  where  it  is  said:  'The  question  is 
whether  the  restraint  is  such  only  as  to  afford  a  fair  protection 
to  the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interests  of  the  public.  What- 
ever restraint  is  larger  than  the  necessary  protection  of  the  135 
party  can  be  of  no  benefit  to  either.  It  can  only  be  oppressive; 
and,  if  oppressive,  it  is,  in  the  eye  of  the  law,  unreasonable." 

The  combination  in  question  is  contrary  to  public  policy,  and 
strikes  at  the  interests  of  those  of  the  public  desiring  to  build, 
and  between  whom  and  the  association  or  the  members  thereof, 
there  exist  no  contract  relations;  and  it  ia  not  distinguishable 
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in  principle  from  the  case  of  Hilton  v.  Eckersley,  6  El.  &  B.  47, 
64,  65.  While  all  reasonable  stipulations  and  means  to  protect 
labor  or  trade  are  laudable,  we  must  hold  that  the  means  here 
sought  to  be  employed  are  such  as  the  law  will  not  sanction.  We 
must  consider  what  may  be  done  under  such  an  agreement,  and 
the  result  which  it  will  necessarily  produce.  As  already  pointed 
out  the  operation  of  this  combination,  under  its  private  by-laws, 
is  to  suppress  free  and  fair  competition  in  bidding  for  contracts, 
and  by  delusive  and  deceptive  means  members  of  the  association 
are  enabled  to  exact  from  owners  a  higher  price  for  buildings 
than  they  would  otherwise  have  to  pay.  In  the  matter  of  changes 
or  additional  work,  all  competition  by  other  members  of  the  asso- 
ciation is  prohibited,  unless  the  amount  exceeds  the  original  con- 
tract price.  And  as  the  membership  of  the  association  embraces 
nearly  six-sevenths  of  the  mason  builders  in  Milwaukee,  the 
combination  not  only  tends  to  suppress  competition,  but  oper- 
ates most  unjustly  toward  builders  not  members  of  the  associa- 
tion. The  restraint  thus  imposed  on  the  trade  is  neither  fair 
nor  reasonable. 

In  People  v.  North  River  etc.  Ry.  Co.,  3  N.  T.  Supp.  401,  22 
Abb.  N.  C.  164,  it  was  said  that  "all  the  cases,  ancient  and  mod- 
ern, agree  that  a  combination,  the  tendency  of  which  is  to  pre- 
vent general  competition,  and  to  control  prices,  is  detrimental 
to  the  public,  and  consequently  unlawful";  and  many  cases  are 
there  cited,  and  in  the  note,  to  the  same  effect. 

In  Hooker  v.  Vandewater,  4  Denio,  349,  47  Am.  Dec.  258,  it 
was  held  that  18tt  an  agreement  between  the  proprietors  of  five 
lines  of  boats  engaged  in  the  business  of  forwarders  on  the  Erie 
and  Oswego  canals,  to  run  for  the  remainder  of  the  season  at  cer- 
tain rates  for  freight  and  passage  then  agreed  on,  and  to  divide 
the  net  earnings  among  themselves  in  certain  proportions,  was  a 
conspiracy  to  commit  an  act  injurious  to  trade,  and  consequently 
void.    The  object  expressed  in  the  agreement  was  the  "establish- 
ing and  maintaining  fair  and  uniform  rates  of  freight,  and  equal- 
izing the  business  among  themselves,  and  to  avoid  all  unneces- 
sary expense  in  doing  the  same."    Of  this,  Jewett>  J.,  observed: 
"The  object  of  the  agreement,  as  expressed  in  the  written  con- 
tract, was  plausible  enough,  but  it  was  impossible  to  conceal  the 
real  intention."    He  added  that  "the  great,  if  not  the  sole,  object 
of  the  agreement  was  to  destroy  rivalry,  and  keep  up  the  prices 
to  certain  rates  fixed  by  themselves."    Stanton  v.  Allen,  5  Denio, 
434,  49  Am.  Dec.  282,  was  a  very  similar  case,  where  it  was  held 
the  agreement  was  void  at  common  law,  as  contravening  public 
policy  and  injurious  to  the  interests  of  the  state:  Morris  Bun  etc 
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Co.  v.  Barclay  etc.  Co.,  6S  Pa.  St.  186;  8  Am.  Rep.  159;  Central 
Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  672;  Craft  v.  McConoughy, 
79  111.  346;  22  Am.  Rep.  171;  More  t.  Bennett,  140  HI.  69;  33 
Am.  St.  Rep.  216;  Texas  Standard  Oil  Co.  v.  Adoue,  83  Tex.  650; 
29  Am.  St.  Rep.  690;  Anderson  v.  Jett,  89  Ky.  375.  These  are 
all  cases  quite  in  point,  and  show  that  the  restraint  on  trade  pro- 
duced by  this  combination  is  unreasonable,  and  without  legal 
sanction. 

The  true  test  of  the  illegality  of  a  combination  to  restrain  busi- 
ness or  trade  is  its  effect  upon  the  public  interests;  that  is  to  say, 
of  those  outside  of  the  combination:  Nester  v.  Continental  etc. 
Co.,  161  Pa.  St.  473;  41  Am.  St.  Rep.  894.  In  Atcheson  v.  Mal- 
lon,  43  N.  Y.  147,  149,  3  Am.  Rep.  678,  it  was  said  that:  "The 
true  inquiry  is,  Is  it  the  natural  tendency  of  such  an  agreement 
to  injuriously  influence  the  public  interests?  The  rule  is,  that 
agreements  which,  in  their  necessary  operation  upon  the  action 
of  the  13T  parties  to  them,  tend  to  restrain  their  natural  rivalry 
and  competition,  and  thus  to  result  in  the  disadvantage  of  the 
public,  or  of  third  parties,  are  against  the  principles  of  sound 
public  policy,  and  are  void."  If,  from  the  plaintiffs  own  show- 
ing or  otherwise,  a  cause  of  action  appears  to  arise  ex  turpi  causa, 
the  court  will  not  allow  a  recovery.  The  maxim  is,  Ex  dolo  malo 
actio  non  oritur.  The  defendant  may  properly  invoke  the  maxim 
that  in  such  cases  potior  est  conditio  defendentis.  The  court  re- 
fuses to  interfere  in  such  cases,  not  on  account  of  the  defendant, 
but  in  the  larger  interests  of  the  public:  Nester  v.  Continental 
etc.  Co.,  161  Pa.  St.  473;  41  Am.  St.  Rep.  894;  Hooker  v.  Vande- 
water,  4  Denio,  352;  47  Am.  Dec.  258.  In  Wight  v.  Rindskopf, 
43  Wis.  348,  it  was  said  by  Ryan,  C.  J.,  that:  "Courts  owe  it  to 
the  public  justice,  and  to  their  own  integrity,  to  refuse  to  become 
parties  to  contracts  essentially  violating  morality  or  public  policy, 
by  entertaining  actions  upon  them.  It  is  judicial  duty  always 
to  turn  a  suitor  upon  such  a  contract  out  of  court,  whenever  and 
however  the  contract  is  made  to  appear."  No  court  will  enforce 
such  an  agreement  as  the  one  before  us,  or  compel  the  defendant 
to  go  any  further  in  performing  on  his  part  by  enforcing  pay- 
ment of  the  note.  The  verdict  for  the  defendant  was  rightly 
directed. 

2.  The  verdict  was  entered  November  25, 1895,  and  on  Novem- 
ber 30th  a  motion  to  set  it  aside  and  for  a  new  trial  was  made, 
and  denied  by  an  order  dated  the  same  day  the  verdict  was  en- 
tered, but  filed  November  30th.  On  the  9th  of  December  the 
defendant  procured  his  costs  to  be  taxed  at  fifty  dollars  and  sev- 
enty-three cents.    No  order  or  direction  had  been  made  by  the 
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court  staying  proceedings,  or  reserving  the  case  for  further  con- 
sideration. On  the  3l8t  of  January,  1896,  the  judgment  was 
filed  and  entered,  signed  by  the  clerk  of  the  court,  and  the  coats, 
as  theretofore  taxed,  are  entered  therein.  The  plaintiff  afterward 
moved  to  strike  the  entry  of  costs  out  of  the  judgment,  for  the 
reason  that  the  defendant  had  188  failed  and  neglected  to  perfect 
his  judgment  within  sixty  days  from  the  entry  of  the  verdict,  as 
provided  by  Sanborn  and  Berryman's  Annotated  Statutes,  sec- 
tion 2894  a,  which  makes  it  the  duty  of  the  successful  party  "to 
enter  and  perfect  the  judgment  upon  the  finding  or  verdict  with- 
in sixty  days  after  the  filing  of  the  finding,  or  the  rendition  of 
the  verdict";  and  that,  "in  case  the  successful  party  shall  neglect 
to  perfect  the  judgment  within  the  time  aforesaid,  it  shall  be  the 
duty  of  the  clerk  of  the  court  to  prepare  and  enter  the  judgment, 
but  without  costs  to  either  party;  and  the  neglect  or  failure  of 
the  successful  party  to  enter  and  perfect  judgment,  as  hereinbe- 
fore required,  shall  be  deemed  a  waiver  of  his  right  to  the  accrued 
costs  in  the  action/'  provided  that  whenever  there  shall  be  a  stay 
of  proceedings  after  finding  or  verdict,  judgment  may  be  per- 
fected, as  therein  provided,  "at  any  time  after  thirty  days  from 
the  expiration  of  such  stay  of  proceedings."  The  giving  notice 
or  entry  of  the  motion  for  a  new  trial  did  not  operate  to  stay  the 
entry  of  judgment,  or  as  a  stay  of  proceedings. 

The  statute  provides  that,  upon  receiving  and  entering  a  ver- 
dict, "if  a  different  direction  be  not  given  by  the  court,  the  clerk 
must  enter  judgment  in  conformity  with  the  verdict":  Eev. 
StatB.,  sec.  2861;  Davison  v.  Brown,  93  Wis.  85;  Wheeler  v.  Rug* 
sell,  93  Wis.  135.  The  clerk  must  enter  judgment,  but  as  pro- 
vided by  section  2927.  'The  judgment  shall  be  entered  in  the 
judgment-book":  Eev.  Stats.,  sec.  2897.  By  section  2927  of 
Sanborn  and  Berryman's  Annotated  Statutes,  "the  clerk  shall 
tax  and  insert  in  the  entry  of  judgment,  and  in  the  docket  there- 
of, if  the  same  shall  have  been  docketed,  on  the  application  of 
the  prevailing  party,  upon  three  days'  notice  to  the  other,  the  sum 
of  the  costs  and  disbursements  as  above  provided."  If  the  suc- 
cessful party  "shall  neglect  to  perfect  the  judgment"  within 
sixty  dayB,  as  specified,  then  "it  shall  be  the  duty  of  the  clerk  of 
the  court  to  prepare  and  enter  the  proper  judgment,  but  without 
costs  to  either  party":  Sanborn  and  Berryman's  Annotated  Stat- 
utes, 189  sec.  2894  a.  No  judgment  appears  to  have  been  pre- 
pared by  the  successful  party  within  the  prescribed  sixty  days, 
although  the  costs  were  taxed  within  that  time.  It  is  the  evi- 
dent intention  of  the  statute  that  the  attorney  of  the  party  in 
vhose  favor  a  verdict  is  rendered  shall  prepare  and  deliver  to 
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the  clerk  the  proper  judgment  to  be  entered  thereon,  and  the 
clerk  is  required  to  tax  the  costs  on  the  application  of  such  party,, 
and  insert  in  the  entry  of  judgment  the  sum  of  the  costs  and  dis- 
bursements, upon  three  days'  notice  to  the  other  party.  When 
this  has  been  done,  the  prevailing,  party  has  perfected  his  judg- 
ment, within  the  meaning  of  section  2894  a.  The  defendant  did 
not  perfect  his  judgment  within  sixty  days  after  the  entry  of  the 
verdict,  and  as  no  different  direction  was  given  by  the  court,  un- 
der section  2861,  at  the  expiration  of  that  time  the  defendant  lost 
his  right  to  costs,  and  it  became  "the  duty  of  the  clerk  to  prepare 
and  enter  the  proper  judgment,  but  without  costs  to  either 
party":  Sanborn  and  Berryman's  Annotated  Statutes,  sec. 
2894  a.  It  is  to  be  noted  that  by  section  2861,  "upon  receiving 
a  verdict,  the  clerk  shall  make  an  entry  on  his  minutes  specifying 
....  the  verdict,  and  either  the  judgment  rendered  thereon,  or 
an  order  that  the  cause  be  reserved  for  argument  or  further  con- 
sideration.91 The  case  of  Steinhofel  v.  Chicago  etc.  By.  Co.,  92 
Wis.  123,  was  decided  in  view  of  a  very  general  practice  that  had 
grown  up  to  regard  the  entry  of  a  motion  for  a  new  trial  as  a  stay 
of  proceedings  until  disposed  of,  and  our  attention  waa  not  di- 
rected to  section  2861.  Correct  practice  and  a  proper  applica- 
tion of  the  statute  compel  a  contrary  conclusion:  Davison  v. 
Brown,  93  Wis.  85;  Wheeler  v.  Russell,  93  Wis.  135.  For  these 
reasons  we  must  hold  that  in  this  case  the  defendant,  by  failing 
to  perfect  judgment  within  sixty  days  after  the  entry  of  the  ver- 
dict, lost  his  right  to  costs,  and  that  the  judgment,  as  to  costs, 
must  be  reversed,  and  in  all  other  respects  affirmed,  but  without 
costs;  the  fees  of  the  clerk  of  this  court  to  be  paid  by  the  de- 
fendant. 

By  the  Court    Judgment  is  ordered  accordingly. 


CONTRACTS  -  UNLAWFUL  COMBINATION  TO  CONTROL 
BUSINESS.— Combinations  of  individuals  formed  for  the  purpose  of 
stifling  competition  in  trade  are  against  public  policy  and  void:  Note 
to  Consumers'  Oil  Co.  v.  Nunnemaker,  51  Am.  St  Rep.  199;  Chapin 
v.  Brown,  83  Iowa,  166;  82  Am.  St  Rep.  297.  AU  combinations, 
whether  of  capitalists  or  of  workmen,  for  the  purpose  of  manipulat- 
ing and  controlling  prices  in  any  particular  business,  or  influencing 
trade  In  their  special  favor,  are  illegal.  For  an  application  of  this 
principle  to  various  kinds  of  business,  see  More  v.  Bennett,  140  111* 
69;  33  Am.  St.  Rep.  216;  Neater  y.  Continental  Brewing  Co.,  161  Pa- 
st. 473;  41  Am.  St.  Rep.  894;  Morris'  Run  Coal  Co.  v.  Barclay  Coal 
Co.,  68  Pa.  St.  173;  8  Am.  Rep.  159;  Craft  v.  McConougby,  79  111,  346; 
22  Am.  Rep.  171;  Stanton  v.  Allen,  5  Denio,  434;  49  Am.  Dec.  282; 
Hooker  v.  Vandewater,  4  Denio,  849;  47  Am.  Dec.  258;  Atchesou  v. 
Mallon,  43  N.  Y.  147;  3  Am.  Rep.  678.  Hence,  promissory  notes,, 
drafts,  and  other  obligations  given  in  furtherance  of  such  combina- 
tions are  illegal  and  void:  Stanton  v.  Allen,  5  Denio,  434;  49  Am. 
Dec.  282;  Morris'  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa,  St  173; 
6  Am.  Rep.  159. 
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Wisconsin   Kbbley   Institute   Company   v.  Mil- 
waukee County. 

[95  Wisconsin,  168.] 

POLICE  POWER  OP  STATE— TREATMENT  OP  DRUNK- 
ARDS—COUNTY LIABILITY.— A  statute  providing  that,  If  any 
citixen  of  the  state  becomes  an  habitual  drunkard,  and  "is  pecunia- 
rily unable  to  procure  and  pay  for  treatment  for  such  disease,"  he 
may,  by  order  of  the  county  court,  or  of  the  judge  thereof,  be  sent 
for  treatment  to  some  institution  in  the  state  for  the  cure  of  such 
disease  at  the  expense  of  the  county  in  which  he  resides,  is  void; 
and  the  county  is  not  liable  for  such  treatment.  A  law  of  this  kind 
Is  not  an  exercise  of  the  police  power  of  the  state,  and  Is  unconsti- 
tutional because  It  compels  the  county,  without  its  consent,  to  tax 
Its  citizens  for  the  benefit  of  private  persons  and  institutions  not  ac- 
countable to  the  state,  and  not  the  legitimate  objects  of  public  char- 
ity. 

N.  S.  Murphey,  for  the  appellant. 

Bietbrock  ft  Halsey  and  E.  E.  Chapin,  for  the  respondent. 

154  CASSODAT,  C.  J.  Chapter  203  of  the  LawB  of  1895  pro- 
vides., in  effect:  1.  That  when  any  citizen  of  the  state  becomes 
an  habitual  drunkard,  and  is  pecuniarily  unable  to  procure  and 
pay  for  treatment  for  such  disease,  any  citizen  of  the  state,  the 
neit  friend,  the  attending  physician,  or  any  public  officer  may 
petition  the  county  court  or  judge  thereof,  within  and  for  the 
county  where  such  habitual  drunkard  resides,  for  an  order  of 
raid  court  or  judge  thereof  permitting  said  habitual  drunkard  to 
take  treatment  at  some  institution  for  the  cure  of  drunkenness 
and  drug  addictions,  established  within  the  state,  at  the  expense 
of  the  county,  as  the  county  judge  may  select.  2.  That  the  term 
"habitual  drunkard/1  as  defined  by  the  act,  includes  all  persons 
addicted  to  the  use  of  spirituous,  malt,  or  fermented  liquors,  mor- 
phine, opium,  cocaine,  or  other  drugs  or  narcotics  to  such  a  de- 
gree as  to  deprive  him  or  her  of  the  power  of  reasonable  self-con- 
trol. 3.  That  1KC  such  petition  is  required  to  set  forth  the  full 
name,  age,  and  residence  of  such  habitual  drunkard,  whether 
married  or  single;  that  he  has  resided  within  the  state  at  least  one 
year  previously;  that  he  has  not  the  means  to  pay  for  such  treat- 
ment, nor  have  the  person  or  persons,  if  any,  who  are  charged 
with  his  support;  what  addiction  he  is  affected  by;  that  he  ap- 
pears to  be  unable  to  abstain  by  means  of  will  power  alone;  and 
praying  that  such  habitual  drunkard  may  have  treatment  at  the 
expense  of  the  county  at  such  institute — such  petition  to  be 
signed  and  verified  by  the  petitioner,  and  accompanied  by  a  cer- 
tificate, signed  and  sworn  to  by  two  reputable  citizens  and  tax- 
payers, and  the  written  consent  of  such  drunkard  to  the  granting 
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of  the  prayer  of  the  petition,  and  his  agreement  to  take  the  treat- 
ment and  obey  the  rules  of  the  institution.  4.  That  upon  pre- 
senting such  petition,  verification,  and  written  consent,  the  court 
or  judge  thereof,  upon  being  satisfied  of  the  truth  thereof,  shall 
cause  an  order  to  be  entered  that  such  drunkard  shall  be  taken  to 
some  institution  within  the  state,  to  be  designated  therein,  pro- 
vided that  the  expense  of  treatment  in  each  case  shall  not  exceed 
the  sum  of  one  hundred  and  thirty  dollars,  which  sum  shall  cover 
and  include  all  expenses  for  treatment,  medicines,  and  board  for 
four  weeks,  and  such  expense  shall  be  paid  by  the  county.  5. 
That  no  such  court  or  judge  thereof  shall  send  any  person  for 
treatment  a  second  time.  6.  That  any  person  so  treated  is  at 
liberty  to  reimburse  the  county. 

The  complaint  alleges,  in  effect,  the  incorporation  of  the  plain- 
tiff; that  one  J.  S.  White,  an  alleged  habitual  drunkard,  age 
forty-two  years,  and  a  married  man,  and  a  resident  of  the  defend- 
ant county,  was,  May  31,  1895,  upon  the  requisite  petition,  cer- 
tificate, verification,  and  consent  of  the  said  White,  ordered  by 
the  county  court  to  be  conveyed  to  the  Eeeley  Institute  at  Wau- 
kesha, for  treatment  for  such  habitual  drunkenness  at  the  ex- 
pense of  Milwaukee  county,  not  to  exceed  one  hundred  and  thirty; 
dollars;  that  under  such  commitment,  said  White  1B6  was  duly 
conveyed  to  the  plaintiff's  said  institution  for  such  treatment, 
and  was  duly  received  into  the  plaintiff's  institution  for  treat- 
ment, and  was  duly  treated  for  said  drunkenness  and  inebriety 
for  a  period  of  four  weeks,  commencing  May  31,  1895,  and  the 
plaintiff  in  all  things  conformed  to  and  complied  with  the  terms 
and  provisions  of  said  act;  that  the  defendant,  by  reason  thereof, 
became  and  now  is  indebted  to  the  plaintiff  therefor  in  the  sum 
of  one  hundred  and  thirty  dollars,  with  interest,  and  prays  judg- 
ment accordingly.  To  that  complaint  the  defendant  demurred, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  From  the  order  overruling  the  demurrer  the 
defendant  brings  this  appeal. 

It  is  conceded  that  White  was  committed  to  the  plaintiff's  in- 
stitute in  the  manner  required  by  the  act,  and  was  there  treated 
for  drunkenness,  as  alleged,  and  that  the  plaintiff  is  entitled  to 
recover  in  this  action  if  the  act  in  question  is  valid.  On  the  other 
hand,  it  is  obvious  that,  if  the  act  is  void,  then  the  action  cannot 
be  maintained.  The  question  presented,  therefore,  turns  entire- 
ly upon  the  constitutionality  of  the  act.  It  is  undoubtedly  true, 
as  claimed  by  counsel  for  the  plaintiff,  that  the  state  legislature 
has  authority  to  exercise  any  and  all  legislative  powers  not  dele- 
gated to  the  federal  government,  nor  expressly  or  by  necessary 
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implication  prohibited  by  the  national  or  state  constitution:  Bit- 
tenhaus  v.  Johnston,  92  Wis.  595,  and  cases  there  cited.  So  it  is 
undoubtedly  true,  as  claimed,  that  a  statute  should,  if  possible, 
be  so  construed  as  not  to  be  in  conflict  with  the  constitution. 
But  no  construction  is  permissible  which  defeats  the  obvious 
purpose  and  object  of  constitutional  restrictions. 

Counsel  for  the  plaintiff  contend  that  the  act  in  question  comes 
within  the  police  power  of  the  legislature,  and  is  therefore  valid. 
Such  power  undoubtedly  extends  to  the  regulation  and  protec- 
tion of  the  lives,  limbs,  health,  comfort,  good  15T  order,  morals, 
peace,  and  safety  of  society,  and  hence  may  be  exercised  on  many 
subjects  and  in  numerous  ways:  State  v.  Heinemann,  80  Wis. 
256:  27  Am.  St.  Rep.  34,  and  cases  there  cited;  Bittenhaus  v. 
Johnston,  92  Wis.  595.  Mr.  Cooley  defines  such  power  in  the 
following  language:  "The  police  of  a  state,  in  a  comprehensive 
sense,  embraces  its  whole  system  of  internal  regulation,  by  which 
the  state  seeks  not  only  to  preserve  the  public  order  and  to  pre- 
vent offenses  against  the  state,  but  also  to  establish,  for  the  inter- 
course of  citizens  with  citizens,  those  rules  of  good  manners  and 
good  neighborhood  which  are  calculated  to  prevent  a  conflict  of 
rights,  and  to  insure  to  each  the  uninterrupted  enjoyment  of  his 
own  so  far  as  is  reasonably  consistent  with  a  like  enjoyment  of 
rights  by  others":  Coolers  Constitutional  Limitations,  6th  ed., 
704.  Mr.  Tiedeman  gathers  from  the  American  definitions  g»ven 
by  hira  that  "the  term  must  be  confined  to  the  imposition  of  re- 
straints and  burdens  upon  persons  and  property."  He  further 
says:  "The  power  of  the  government  to  embark  in  enterprise?  of 
public  charity  and  benefit  can  only  be  limited  by  the  restrictions 
upon  the  power  of  taxation,  and  to  that  extent  alone  can  these 
subjects  in  American  law  be  said  to  fall  within  the  police  power 
of  the  state":  Tiedeman's  Limitations  of  Actions,  4.  It  is  not 
denied,  if  not  conceded,  that  the  legislature  has  ample  power  to 
suppress  drunkenness  and  intemperance.  The  statutes  have  for 
many  years  provided  for  the  care  of  inebriates  in  county  asylums: 
Rev.  Stats.,  sees.  604  f,  604  g.  So  they  have  provided  for  placing 
drunkards  under  guardianship,  and  committing  them  to  asy- 
lums: Rev.  Stats.,  sees.  3978,  3979;  State  v.  Ryan,  70  Wis.  G83, 
684.  The  power  of  the  legislature' to  pass  such  laws  is  not  ques- 
tioned. Nor  is  the  power  of  the  legislature  to  prescribe  laws  for 
reclaiming  drunkards  by  public  authority  here  involved.  We  are 
clearly  of  the  opinion  that  the  act  in  question  is  not  an  exercise 
of  the  police  power  as  above  defined.  On  the  contrary,  it  is  for 
private  purposes,  and  to  benefit 158  private  parties.  The  plain- 
tiff is  a  private  corporation,  organized  under  the  general  laws  of 
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the  state,  and  conducted  for  private  gain.  The  mere  fact  that  it 
is  subject  to  visitation  and  inspection  by  public  officials  does  not 
make  it  a  public  institution.  The  manifest  purpose  of  the  act 
is  to  compel  the  county  in  which  any  citizen  resides  who  has  be- 
come "addicted  to  the  use  of  spirituous,  malt,  or  fermented 
liquors,  morphine,  opium,  cocaine,  or  other  drugs  or  narcotics, 
to  such  a  degree  as  to  deprive  him  or  her  of  the  power  of  reason- 
able self-control,"  who  has  been  committed  to  such  institute,  in 
the  manner  indicated,  to  pay  such  institution  a  sum  not  exceed- 
ing one  hundred  and  thirty  dollars  "for  treatment,  medicines, 
and  board  for  four  weeks/'  furnished  to  such  person.  True,  such 
person  is  only  to  be  so  committed  in  case  he  "has  not  the  means 
to  pay  for  said  treatment,  nor  have  the  person  or  persons,  if  any, 
who  are  charged  with  his  support."  This  language  clearly  im- 
plies- the  ready  means  or  money  to  make  such  payment.  It  does 
not  mean  that  such  person  has  become  a  pauper,  or  that  he  has 
become  dependent  upon  charity  or  benevolence  for  support: 
Rhine  v.  Sheboygan,  82  Wis.  352.  It  is  there  said  by  Mr.  Jus- 
tice Pinney  that  "the  word  'poor/  in  the  statute,  has  a  restricted 
and  technical  meaning,  and  it  is  practically  synonymous  with 
'destitute/  denoting  extreme  want  and  helplessness."  In  that 
case,  it  was,  in  effect,  held  that  where  a  man  has  property  of  con- 
siderable value  over  and  above  encumbrances,  and  not  indispen- 
sable for  daily  use,  but  available,  by  way  of  sale  or  security,  for 
support,  he  is  not  a  poor  person  for  whose  support  the  town  is 
liable  under  the  statute:  Ettrick  v.  Bangor,  84  Wis.  256. 

The  act  in  question  does  not  go  upon  the  theory  that  the  vic- 
tim of  such  addiction  is  helpless  and  destitute,  and  hence  the  sub- 
ject of  public  charity.  It  does  treat  such  addiction  as  a  "disease": 
but  it  does  not  treat  it  as  a  contagious  or  infectious  disease,  and 
there  is  no  allegation  or  claim  that  it 1B9  is  a  contagious  or  in- 
fectious disease.  The  question  recurs  whether  any  county  may 
be  compelled  to  pay  any  private  party  for  treatment,  medicines, 
and  board  of  any  resident  therein,  having  a  disease  not  contagions 
or  infectious,  merely  because  such  diseased  person  "has  not  the 
means  to  pay  for  said  treatment."  If  a  county  may  be  com- 
pelled to  make  such  payment  for  such  treatment,  medicines,  and 
board  of  a  person  having  such  a  disease,  then  it  logically  follows 
that  every  county  may  be  compelled  to  pay  private  parties  for 
treatment,  medicines,  and  board  of  any  person  having  any 
disease,  though  not  contagious  or  infectious,  provided  the  victim 
has  not  the  present  means  of  maMng  such  payment  himself.  We 
are  clearly  of  the  opinion  that  no  such  power  exists.  This  is  the 
result  of  numerous  decisions  in  this  court  which  might  be  cited. 
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A  few  only  will  be  referred  to.    In  Curtis  y.  Whipple,  24  Wis, 
350,  1  Am.  Hep.  187,  the  town  of  Jefferson  was  authorized  by 
statute  to  raise,  by  tax,  five  thousand  dollars  to  aid  in  the  erection 
of  buildings  for  the  "Jefferson  Liberal  Institute"  therein,  in  case 
the  majority  of  the  votes  cast  upon  that  question  at  a  special 
town  meeting  to  be  held  should  be  in  favor  of  such  tax.    The 
electors  having  decided  affirmatively,  the  tax  was  accordingly  as- 
sessed upon  the  taxable  properly  of  the  town.    Curtis  resisted 
the  payment  of  the  tax,  and,  when  his  personal  property  was 
takjen  therefor,  he  brought  the  action  for  the  wrongful  taking 
and  conversion  and  recovered.    The  court  held,  in  effect,  that  the 
"Jefferson  Liberal  Institute"  was  essentially  a  private  educational 
institution,  in  which  neither  the  town  nor  its  inhabitants,  as 
such,  had  any  interest  or  power  of  control;  and  hence  the  act  em- 
powering the  town  to  raise  by  taxation  the  sum  mentioned  was 
invalid.     That  decision   has   frequently  been  affirmed  by  this 
court:  Whiting  v.  Sheboygan  etc.  R.  E.  Co.,  25  Wis.  181;  3  Am. 
Rep.  30;  State  v.  Tappan,  29  Wis.  664,  684;  9  Am.  Sep.  622; 
Attorney   General  v.  Eau   Claire,  37   Wis.   436.    As  stated  by 
Ryan,  C.  J.,  in  the  case  last  cited:  "Taxation  is  the  absolute  ieo 
conversion  of  private  property  to  public  use.    And  its  validity 
rests  on  the  use.    In  legislative  grants  of  the  power  to  munici- 
pal corporations,  the  public  use  must  appear The  legis- 
lature can  delegate  the  power  to  tax  to  municipal  corporations  for 
public  purposes  only;  and  the  validity  of  the  delegation  rests  on 
the  public  purpose.    Were  this  otherwise,  as  was  said  at  the  bar, 
municipal  taxation  might  well  become  municipal  plunder":  At- 
torney General  v.  Eau  Claire,    37  Wis.  438,  citing   numerous 
cases  in  this  court  in  support  of  the  proposition.    Here  the  act 
compels  payment  without  the  consent  of  the  county  or  its  tax- 
payers; and  in  such  cases  the  purposes  for  which  taxation  may  be 
authorized  are  much  more  restricted  than  where  such  consent  is 
first  obtained,  as  indicated  in  numerous  decisions  of  this  court: 
Lund  v.  Chippewa  Co.,  93  Wis.  640,  and  cases  there  cited. 

A  learned  writer  on  constitutional  law  says  upon  this  subject: 
"So  a  municipal  corporation  cannot  be  authorized  to  tax  the  citi- 
zens for  the  support  of  a  school,  hospital,  or  library,  although  its 
doors  are  open  to  the  public  and  a  great  number  of  persons  will 
participate  in  the  advantages  which  it  confers,  unless  it  is  a  pub- 
lic agency,  or  controlled  and  manned  by  the  state.  The  power 
would  seemingly  be  limited,  though  there  were  no  express  prohi- 
bition. It  is  inherent  in  the  idea  of  taxation  that  it  should  be  for 
the  public  good;  and  a  law  taxing  one  set  of  men  for  the  benefit 
of  another,  or  in  furtherance  of  an  industrial  enterprise  in  which 
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they  were  engaged,  would  be  regarded  as  confiscation  in  all  civil- 
ized countries Schools,  almshouses,  and  hospitals  occupy 

an  intermediate  position,  and  may  be  public  or  private  uses,  ac- 
cording to  circumstances.  When  controlled  by  the  common- 
wealth, and  open  to  all  who  need  such  aid,  they  are  public  uses, 
and  may  be  endowed  and  sustained  by  taxation;  but  it  cannot 
properly  be  employed  for  the  support  of  any  institution,  however 
admirable  or  useful,  which  is  in  the  hands  of  private  persons  who 
are  not  accountable  to  1€1  the  government":  1  Hare's  American 
Constitutional  Law,  280,  284;  citing,  among  other  cases,  Loan 
Assn.  v.  Topeka,  20  Wall.  655;  Lowell  v.  Boston,  111  Mass.  454; 
15  Am.  Rep.  39;  St.  Mary's  Industrial  School  v.  Brown,  45  Md. 
310.  To  the  same  effect:  Philadelphia  Assn.  v.  Wood,  39  Pa. 
St.  73;  Hitchcock  v.  St.  Louis,  49  Mo.  484;  State  v.  Osawkee,  14 
Kan.  418;  19  Am.  Rep.  99.  The  Massachusetts  case  cited  appealed 
strongly  to  the  generosity  of  the  people,  as  the  legislative  enact- 
ment authorized  Boston  to  aid  in  rebuilding  portions  of  the  city 
destroyed  by  the  great  fire  of  1872;  but  the  act  was  held  to  be 
unconstitutional  and  void.  The  Kansas  case  made  a  similar  ap- 
peal, and  involved  the  validity  of  a  legislative  enactment  author- 
izing townships  to  provide  "the  destitute  citizens  of  such  town- 
ships with  provisions,  and  with  grain  for  seed  and  feed";  but  the 
act  was  held  to  be  unconstitutional  and  void,  as  not  being  for  a 
public  purpose.  The  opinion  in  that  case  was  written  by  Justice 
Brewer,  now  a  justice  of  the  supreme  court  of  the  United  States; 
and  it  is  not  only  instructive,  but,  as  we  think,  unanswerable. 

Three  cases  are  cited  involving  the  validity  of  statutes  some- 
what similar  to  the  one  in  question.  The  Maryland  act  was 
broadly  distinguishable  from  the  one  at  bar,  and  was  held  valid: 
Mayor  etc.  v.  Keeley  Inst.,  81  Md.  106.  The  Colorado  act  was 
more  like  ours,  and  it  was  held,  in  effect,  that  one  who  "is  finan- 
cially unable  to  pay  for  the  treatment  of  such  disease"  belongs 
to  a  class  of  "poor  who  have  become  helpless  and  unable  to  care 
for  themselves,"  and  hence  "within  the  governmental  functions 
of  the  state,"  and  the  act  was  valid:  In  re  House,  23  Colo.  87, 
The  case  is  not  made  to  turn  upon  the  questions  we  have  consid- 
ered, and  we  cannot  regard  it  as  authority  in  the  case  at  bar. 
The  Minnesota  case  is  made  to  turn  upon  the  delegation  of 
power,  and  the  law  is  held  to  be  invalid:  Foreman  v.  Hennepin 
Co.,  64  Minn.  371. 

ltta  But  it  is  unnecessary  to  continue  the  discussion.  For  the 
reasons  given,  we  hold  the  act  in  question  unconstitutional  and 
void. 

Bv  the  Court.  The  order  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings  according  to  law. 
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TAXATION— PRIVATE  BUSINESS  ENTERPRISES.— Taxation 
cannot  be  imposed  for  the  purpose  of  establishing,  aiding,  or  main- 
taining private  business  enterprises  whose  sole  object  is  the  private 
emolument  of  the  proprietors,  no  matter  how  beneficial  to  the  com- 
munity such  enterprises  mny  be:  See  monographic  note  to  Zigler  v. 
Menges,  16  Am.  St.  Rep.  370,  on  what  purposes  justify  the  imposi- 
tion of  taxes  or  assessments:  New  Orleans  v.  Telephone  etc.  Co.,  8 
Am.  St  Rep.  510,  an  what  is  a  tax,  and  what  impositions  may  be 
sustained  as  an  exercise  of  the  taxing  power. 


Lehmann  v.  Farwell. 

[95  Wisconsin,  185.] 

ACTIONS— PERSONAL  INJURIES— SURVIVAL— ASSIGN- 
MENT.—Under  the  statutes  of  Wisconsin,  a  cause  of  action  for  a 
personal  Injury  survives  and  is,  therefore,  assignable  before  Judg- 
ment. 

ASSIGNMENT— CAUSE  OF  ACTION  FOR  PERSONAL  IN- 
JURIES.—A  husband,  who  is  indebted  to  his  wife,  and  who  obtains 
a  verdict  in  an  action  for  personal  injuries,  may  lawfully  assign  his 
cause  of  action  to  her,  after  verdict  but  before  judgment,  to  the  ex- 
tent of  his  actual  indebtedness  to  her. 

ATTACHMENT— GARNISHMENT— CLAIM  FOR  PERSON- 
AL INJURIES.— A  liability  contingent  on  a  future,  uncertain  event  is 
nor  subject  to  garnishment.  The  garnishee  is  not  liable,  unless,  at 
the  time  of  service  of  process,  his  liability  to  the  principal  defend- 
ant is  absolute.  Hence  ,a  mere  claim  for  personal  Injuries  is  not 
the  subject  of  garnishment  until  after  judgment.  It  cannot  be 
garnished  after  verdict  and  before  Judgment 

Garnishee  action.  The  main  defendant,  Hubert  Deuster,  on 
May  24,  1893,  obtained  a  verdict  for  fifteen  hundred  dollars 
against  the  garnishee  defendant,  the  Milwaukee  Street  Kailway 
Company,  for  personal  injuries.  Before  judgment  was  entered 
on  the  verdict,  Deuster,  on  May  25,  1893,  and  before  any  gar- 
nishment papers  were  served,  assigned  his  right  of  action  to  his 
wife,  to  whom  he  owed  the  sum  of  six  hundred  and  twenty-two 
dollars;  and  later,  upon  the  same  day,  but  still  before  the  entry 
of  judgment,  garnishee  process  was  served  on  the  railway  com- 
pany at  the  suit  of  Henrietta  Lehmann,  the  plaintiff  in  this  ac- 
tion, who  was  one  of  Deuster's  creditors.  Judgment  was  not  en- 
tered on  the  verdict  in  the  damage  suit  until  June  20,  1893. 
The  judgment  against  the  railway  company  was  affirmed  on  ap- 
peal, and  on  May  25,  1895,  it,  as  garnishee,  deposited  in  court 
the  sum  of  seventeen  hundred  and  fifty-one  dollars  and  fifty-one 
cents,  the  amount  of  the  judgment  at  that  time.  On  June  22, 
1893,  the  intervening  defendants,  Farwell  and  others,  composing 
the  firm  of  Farwell  &  Co.,  commenced  an  action  against  Deuster 
to  recover  more  than  eight  hundred  dollars,  and  served  garnishee 
process  on  the  railway  company.    After  the  affirmance  of  the 
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Deuster  Judgment,  all  of  the  garnishee  creditors  obtained  judg- 
ments against  Deuster,  and,  by  appropriate  proceedings,  were 
brought  into  this  action,  after  the  garnishee  defendant  had  paid 
into  court  the  amount  of  the  judgment  obtained  against  it  by 
Deuster.  Caroline  A.  Deuster  waa  also  made  a  party  to  this  ac- 
tion on  her  own  petition.  The  attorneys  of  Deuster,  in  his  dam- 
age suit,  were,  by  agreement  of  all  parties  in  this  action,  paid  one- 
third  of  the  deposit,  which  left  in  the  hands  of  the  clerk  of  the 
superior  court  the  sum  of  eleven  hundred  and  thirteen  dollars 
and  eight  cents,  which  was  the  subject  of  this  litigation.  The 
trial  court  found  that  at  the  time  of  the  service  of  the  plaintiff's 
garnishee  process  the  garnishee  was  not  indebted  to  Hubert 
Deuster  in  any  sum.  The  trial  court's  disposition  of  the  money 
appears  in  the  opinion.  From  its  judgment,  the  plaintiff  Henri- 
etta Lehmann  appealed,  the  defendant  Caroline  A.  Deuster,  ap- 
pealed, and  the  defendants  John  V.  Farwell  ft  Co.  appealed. 

Sylvester,  Scheiber,  Riley  ft  Orth,  for  the  appellant  Henri- 
etta Lehmann. 

Julius  E.  Roehr,  for  the  appellant  Caroline  A.  Deuster. 

Haring  ft  Frost,  for  the  appellant  Farwell  ft  Co. 

188  WINSLOW,  J.  An  action  for  personal  injuries  resulting 
from  negligence  was  tried,  and  a  substantial  verdict  rendered  for 
the  plaintiff.  Before  judgment  on  the  verdict,  the  plaintiff  as- 
signed his  right  of  action  to  his  wife;  and  later,  upon  the  same 
day  and  still  before  the  entry  of  judgment,  garnishee  process  was 
served  on  the  defendant,  at  the  suit  of  one  of  the  plaintiff'*  cred- 
itors. The  crucial  questions  in  the  case  are  simply:  1.  Whether, 
before  judgment,  the  cause  of  action  was  assignable;  and  2. 
Whether  before  judgment,  the  defendant  could  be  effectively 
garnished. 

189  1.  If  the  cause  of  action  survived  it  was  assignable:  Web- 
ber v.  Quaw,  46  Wis.  118.  It  is  well  understood  that  such  an  ac- 
tion does  not  survive  at  common  law;  hence  the  question  is 
whether  it  survives  under  section  4253  of  the  Revised  Statutes, 
aa  amended  by  chapter  280  of  the  Laws  of  1887.  That,  section 
reads  as  follows,  the  amendments  of  1887  being  printed  in  italics: 
"In  addition  to  the  actions  which  survive  at  common  law,  the  fol- 
lowing shall  also  survive,  that  is  to  say:  actions  for  the  recovery 
of  personal  property  or  the  unlawful  withholding  and  conversion 
thereof,  actions  for  assault  and  battery  or  false  imprisonment, 
or  other  damage  to  the  person,  or  for  goods  taken  and  carried  away, 
and  actions  for  damages  done  to  real  and  personal  estates.  AU 
equitable  actions  to  set  aside  conveyances  of  real  estate^  or  to  compel 
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a  reconveyance  (hereof,  and  all  actions  for  a  specific  performance 
of  contracts  relating  to  real  estate."  The  question  whether  the 
ration,  as  changed  by  the  act  of  1887,  includes  a  cause  of  action 
foT  personal  injuries  resulting  from  negligence,  has  not  been  de- 
cided by  this  court.  It  was  raised  in  Hiner  y.  Fond  du  Lac,  71 
Wis.  74,  but  expressly  left  undetermined.  Under  a  statute  in 
almost  identical  terms,  in  Massachusetts,  such  a  cause  of  action 
was  held  to  be  included:  Norton  v.  Sewall,  106  Mass.  143;  8  Am. 
Rep.  298.  It  was  there  said  that  the  words  "include  every  action 
the  substantial  cause  of  which  is  bodily  injury":  See,  also,  Cutter 
v.  Hamlen,  147  Mass.  471.  The  language  of  the  Massachusetts 
statute  was,  "actions  of  replevin,  of  tort  for  assault,  battery,  im- 
prisonment, or  other  damage  to  the  person."  The  only  differ- 
ence in  the  two  sections  which  is  material  to  the  present  inquiry 
is,  that  the  Massachusetts  statute  rather  unnecessarily  refers  to 
the  action  as  a  "tort  action."  This  adds  nothing  and  takes  away 
nothing  from  the  meaning  of  the  words.  It  does  not  seem  to  us 
that  there  is  any  room  for  mere  construction.  The  words  of  the 
statute  are  plain.  They  are  to  the  effect  that  an  action  for  as- 
sault and  battery,  false  imprisonment,  or  other  damage  to  the 
person,  shall  19°  survive.  The  injury  resulting  from  being  run 
over  by  a  street-car  is  certainly  "other  damage  to  the  person," 
and  it  is  damage  of  the  same  character  as  the  damage  resulting 
from  an  assault  and  battery;  that  is,  it  is  physical  pain  and  suf- 
fering. We  are  referred  to  no  other  statutes  of  this  character, 
save  the  Massachusetts  statute.  The  amendment  of  1887  incor- 
porated the  words  of  that  statute  in  our  own  after  they  had  re- 
ceived a  construction  there.  It  might  be  argued  that  we  took 
the  law  with  the  construction.  But  whether  this  be  so  or  not, 
the  construction  seems  to  us  entirely  reasonable  and  logical,  and 
we  adopt  it. 

The  cause  of  action  being  assignable  before  judgment,  the  only 
remaining  question  in  regard  to  the  claim  of  Mrs.  Deuster  was 
whether  she  received  the  assignment  in  good  faith,  for  a  bona 
fide  indebtedness.  On  this  we  find  sufficient  evidence  to  justify 
the  findings  of  the  trial  judge;  and  we  shall  not  disturb  them, 
either  on  her  appeal,  or  on  the  appeals  of  the  other  appellants. 

2.  The  second  question  is  whether  a  mere  verdict  in  a  purely 
tort  action  creates  a  liability  which  can  be  garnished.  The  gar- 
nishee is  not  liable  unless  at  the  time  of  the  service  of  process 
his  liability  to  the  principal  defendant  is  absolute:  Rev.  Stats., 
•ec.  2768;  Vollmer  v.  Chicago  etc.  Ry.  Co.,  86  Wis.  305.  The 
question  of  liability  or  not  is  fixed  at  the  time  of  the  service  of 
process,  and  it  must  then  be  absolute,  though,  perhaps,  payable 
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subsequently.  If,  however,  the  liability  is  contingent  on  a  fu- 
ture, uncertain  event,  it  is  not  subject  to  garnishment:  Edwards 
v.  Roepke,  74  Wis.  571;  Dowling  v.  Lancashire  Ins.  Co.,  89  Wis. 
96.  A  mere  claim  for  personal  injuries  is  not  the  subject  of 
garnishment:  St.  Joseph  Mfg.  Co.  v.  Miller,  69  Wis.  389.  The 
verdict  does  not  turn  it  into  a  debt,  nor  into  an  absolute  liability. 
That  must  be  done,  if  at  all,  by  the  judgment.  No  matter  how 
long  a  verdict  remained  on  the  records  of  the  court,  no  action 
could  ever  be  maintained  upon  it:  Thayer  v.  Southwick,  8  Gray, 
191  229;  Bood  on  Garnishment, sec.  152.  The  case  of  Jones  v. St. 
Onge,  67  Wis.  520,  is  claimed  to  support  the  contrary  doctrine. 
While  there  may  be  language  in  the  opinion  in  that  case  which 
would  tend  to  support  the  theory  that  a  mere  verdict  in  a  tort 
action  is  subject  to  garnishment,  the  case  itself  was  evidently 
rightly  decided  upon  another  ground.  In  that  case  the  garnishee 
had  been  sued  in  replevin  for  certain  logs  by  the  main  defendant 
and  the  verdict  rendered  was  that  St.  Onge,  the  main  defendant, 
was  the  owner  of  the  logs,  and  that  the  garnishee  unlawfully 
withheld  possession  of  them,  and  fixed  their  value.  After  ver- 
dict and  before  judgment,  the  garnishment  papers  were  served. 
It  was  plainly  a  proper  case  for  garnishment,  because  the  gar- 
nishee had  property  of  the  main  defendant  in  his  hands,  or  was 
indebted  to  him  therefor,  at  the  time  process  was  issued.  In 
fact,  the  verdict  neither  helped  nor  hindered  the  liability  of  the 
garnishee.  He  would  have  been  liable  had  no  suit  been  pending 
at  all,  because  he  had  property  of  the  main  defendant  in  his 
hands  at  the  time  the  garnishee  process  was  served,  or  was  in- 
debted to  the  main  defendant  to  the  amount  of  the  value  of  tuch 
property.  So  far  as  the  St.  Onge  case  seems  to  justify  the  doc- 
trine that  a  mere  verdict  in  an  action  to  recover  damages  for 
personal  injuries  is  the  subject  of  garnishment,  we  cannot  fol- 
low it.  It  follows  that  the  plaintiff's  garnishment  must  fail,  be- 
cause she  garnished  after  verdict  and  before  judgment,  and  the 
Farwell  &  Co.  process  becomes  the  first  lien  upon  the  moneys 
in  court  after  the  claim  of  Mrs.  Deuster  is  paid.  These  were 
the  conclusions  reached  by  the  court  below. 

By  the  Court.    Judgment  affirmed. 


ACTIONS-ASSIGNMENT  OP  BIGHT  OF  ACTION  IN  TORT.— 

Here  personal  torts  that  die  with  the  party  and  do  not  survive  to  the 
personal  representatives  are  not  capable  of  passing  by  assignment. 
Conversely,  a  cause  of  action  which  does  survive  to  a  personal  repre- 
sentative can  be  enforced  in  the  name  of  the  assignee:  Slauson  v. 
Bchwabacher,  4  Wash.  783:  31  Am.  St.  Rep.  948,  and  note  showing 
that  a  claim  for  damages  arising  from  a  personal  Injury  Is  not  as- 
signable. See  extended  note  to  Boor  v.  Lowrey.  63  Am.  Rep.  62fr» 
689,  on  survival  and  abatement  of  actions. 
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ATTACHMENT— ASSIGNMENT-TORT.— A  debt  to  not  subject 
to  garnishment  unless  it  Is  due  absolutely:  Note  to  Hancock  v.  Gol- 
fer, 96  Am.  Dec  731.  A  liability  for  a  tort  may  be  assigned  so  as 
to  give  the  assignee  a  priority  over  an  attaching  creditor  of  the  as- 
signor: Weire  v.  Davenport,  11  Iowa,  49;  77  Am,  Dec  132. 


Wolff  v.  Bluhm. 

[95  Wisconsin,  257.] 

DURESS— W  HAT  CONSTITUTES— THREAT  OF  PROSECU- 
TION.—It  is  not  the  threat  of  criminal  prosecution  in  any  case  that 
constitutes  duress,  but  the  condition  of  mind  produced  thereby.  The 
threat  must  be  of  such  a  nature,  and  made  under  such  circumstances, 
as  to  constitute  a  reasonably  adequate  cause  to  control  the  will  of  the 
threatened  person,  and  must  have  that  effect,  and  the  act  sought  to 
be  avoided  must  be  performed  by  the  person  while  in  such  condi- 
tion, 

DURESS— WHAT  IS  NOT— THREAT  OF  PROSECUTION.— If 
a  married  man  unlawfully  causes  a  girl  fifteen  years  of  age  to  be- 
come pregnant,  a  mere  threat  by  the  girl's  father  to  prosecute  him 
criminally,  unless  he  gives  a  note  and  mortgage  to  provide  for  the 
care  of  the  girl  and  her  child,  followed  by  the  execution  of  the  pa- 
pers several  days  afterward,  and  after  the  seducer's  consultation 
with  friends,  who  advised  him  to  settle,  does  not  constitute  duress 
which  will  avoid  the  instruments. 

Action  to  foreclose  a  mortgage,  given  under  the  circumstances! 
detailed  in  the  opinion.  Bluhm,  the  defendant,  was  charged  by 
the  father  of  one  Ida  Nell,  a  3roung  girl  fifteen  years  of  age,  and 
unmarried,  with  being  the  father  of  a  child  with  which  she  was 
pregnant.  A  note  and  mortgage  were  given  by  Bluhm  and  his 
wife  as  a  provision  for  the  girl  and  her  child.  The  note  was  not 
paid.  Hence,  this  action  was  brought.  The  defense  was  that 
the  note  and  mortgage  were  obtained  by  duress  and  were  void  on 
that  account.  Judgment  was  entered  canceling  the  note  and 
mortgage,  and  the  plaintiff  appealed. 

Simon  Gill  en  and  Martin  Hughes,  for  the  appellant 

C.  H.  Maynard  and  M.  0.  Mead,  for  the  respondents. 

158  MARSHALL,  J.  The  sole  question  here  ib,  Doea  the  evi- 
dence warrant  the  finding  that  the  note  and  mortgage  were  ob- 
tained by  duress?    That  Gottfried  Bluhm  was  the  father  of  the 

at 

child  with  which  the  girl,  Ida  Nell,  was  pregnant,  that  he  was  so 
charged,  and  was  threatened  with  criminal  prosecution  unless  he 
gave  such  note  and  mortgage  to  provide  for  the  care  of  the  girl 
and  the  child,  and  that  he  complied  with  such  demand,  appears 
by  the  findings,  and  is  well  supported  by  the  evidence;  yet  all 
this  does  not  necessarily  constitute  duress.    The  evidence  shows 
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that  William  Nell,  the  father  of  the  girl,  went  to  Bluhm's  house, 
June  17,  1894,  and  accused  the  latter  of  having  been  intimate 
with  his  daughter,  and  demanded  five  hundred  dollars  to  settle 
the  matter,  stating  that  unless  such  sum  was  paid  he  (Bluhm) 
would  be  sent  to  Waupun;  that  Bluhm,  the  same  day,  talked  the 
matter  over  with  the  girl  and  her  father;  that  she  would  not 
say  anything  about  it;  that  Nell,  after  seeing  Joseph  Klahn, 
proposed  to  Bluhm  that  he  should  pay  three  hundred  dollars, 
stating  that  Klahn  would  pay  two  hundred  dollars;  that,  on  the 
twentieth  day  of  June,  Bluhm  talked  the  matter  over  with  Au- 
gust Wolff,  a  member  of  the  board  of  supervisors  of  the  town, 
who  advised  him  that  he  might  be  sent  to  Waupun,  and  that  he 
had  better  settle,  or  go  and  see  a  lawyer  and  be  guided  by  him; 
that  259  on  the  twenty-first  day  of  June,  Bluhm  visited  L.  A, 
Bartlett,  a  merchant  at  Cascade,  and  advised  with  him  respect- 
ing the  matter,  the  result  of  which  was  that  Bartlett  advised  a 
settlement,  and  thereupon  the  settlement  complained   of  was 
arranged,  under  Bartlett's  direction,  at  whose  suggestion  Mr. 
Wolff  was  made  trustee  for  the  benefit  of  the  girl  and  Nell,  who 
proposed  taking  care  of  her  and  the  child.    The  note  and  mort- 
gage were  executed  to  consummate  such  settlement*    Bluhm  had 
plenty  of  time,  it  will  be  observed,  and  the  amplest  oportunity, 
to  consult  with  disinterested  friends  and  with  a  lawyer,  if  he 
desired,  before  coming  to  a  conclusion.    It  is  very  clear  to  our 
minds  that  he  did  not  act  under  duress.    His  will  was  not  over- 
come,  in  a  legal  sense.    He  was  free  to  do  as  he  saw  fit  at  all 
times — to  come  and  go  as  he  chose;  and,  after  being  fully  ad- 
vised, so  far  as  he  desired,  by  his  own  friends  and  neighbors,  he 
executed  the  papers  in  suit.    Duress  exists  when  one,  by  the  un- 
lawful act  of  another,  is  induced  to  make  a  contract,  or  to  fore- 
go some  act,  under  circumstances  which  deprive  him  of  the  ex- 
ercise of  his  free  will:  6  Am.  &  Eng.  Ency.  of  Law,  64-69;  City 
Nat.  Bank  v.  Kusworm,  9]   Wis.  166.    It  is  not  the  threat  of 
criminal  prosecution  in  any  case  that  constitutes  duress,  but 
the  condition  of  mind  produced  thereby.    The  threat  must  be 
of  such  a  nature,  and  made  under  such  circumstances,  as  to  con- 
stitute a  reasonably  adequate  cause  to  control  the  will  of  the 
threatened  person,  and  must  have  that  effect,  and  the  act  sought 
to  be  avoided  must  be  performed  by  such  person  while  in  such 
condition.    A  threatened  lawful   arrest   or  prosecution,  which 
does  not  imply  harsh  or  unusual  use  of  criminal  process,  and 
where  no  warrant  has  been  issued  and  there  is  no  danger  of  the 
threat  being  immediately  carried  out,  does  not  constitute  duress: 
Harmon  v.  Harmon,  61  Me.  227;  14  Am.  Rep.  556;  Higgins  v. 
Brown,  78  Me.  473;  Landa  v.  Obert,  45  Tex.  539. 


Jan.  1897.]    McMjlhoh  v.  Ida  Mining  Company.  117 

In  view  of  the  foregoing,  obviously,  there  is  an  entire  failure 
**°  of  evidence  in  this  case  to  support  the  finding  of  the  trial 
court  that  the  note  and  mortgage  were  obtained  by  duress. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded,  with  directions  to  render  judgment  in 
favor  of  the  plaintiff  according  to  the  prayer  of  the  complaint. 

DURESS,  WHAT  IS  AND  WHAT  IS  NOT.— It  is  not  duress  for 
one  who  believes  that  he  has  been  wronged  to  threaten  the  wrong- 
doer with  a  civil  suit;  and,  if  the  wrong  Includes  a  violation  of  tho 
criminal  law,  it  is  not  duress  to  threaten  him  with  a  criminal  prose- 
cution: Hilborn  v.  Bucknam,  78  Me.  482;  57  Am.  Rep.  816.  Threats 
of  prosecution  do  not  constitute  duress  unless  the  wiU  of  the  per- 
son threatened  Is  controlled  thereby:  Note  to  Eadie  v.  Slimmon,  82 
Am.  Dec.  400.  But  duress  exists  when  there  is  a  fear  of  imprison- 
ment incited  by  threats:  Crlbbs  v.  Sowle,  87  Mich.  340;  24  Am.  St 
Rep.  166.  Compare  monographic  note  to  Hatter  v.  Greenlee,  26  Am. 
Dec.  374-378,  on  what  Is  and  what  Is  not  duress. 
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[95  WISCONSIN.  806.] 

MASTER  AND  SERVANT-NEGLIGENCE— DANGEROUS 
PLAGE  TO  WORK.— A  master  is  bound  to  furnish  the  servant  a 
reasonably  safe  place  in  which  to  work,  considering  the  nature  of 
the  work.  He  is  not  to  set  a  man  at  work  among  latent  and  ex- 
traordinary dangers,  of  which  the  employ^  knows  nothing,  and  which 
he  cannot  ascertain  by  experience  or  observation. 

MASTER  AND  SERVANT— NEGLIGENCE-DANGEROUS 
PLACPJ  TO  WORK.— If  a  "shift  boss"  in  a  mine,  whose  duty  it  is 
to  direct  miners  where  to  work,  knows  of  a  concealed  danger  In  the 
mine,  such  as  an  unexploded  blast  of  dynamite,  but  puts  a  miner. 
Ignorant  of  such  danger,  at  work  in  the  place  where  such  danger  Is 
concealed,  without  notifying  him  of  It,  and  the  miner  is  unable,  with 
ordinary  care,  to  ascertain  cuch  dange  ,  the  rnaHter  m  Inane  lor  an 
Injury  to  the  miner  caused  by  an  explosion  of  the  blast  while  he  Is 
at  work  in  such  place,  although  his  own  act  caused  it  to  go  off,  as 
the  shift  boss  plainly  and  palpably  acted  in  the  capacity  of  master 
In  directing  the  miner  to  work  there. 

Action  to  recover  damages  for  personal  injuries  received  by 
the  plaintiff  while  at  work  as  a  miner  in  the  defendant's  lead  and 
sine  mine,  by  the  discharge  of  a  blast  of  dynamite.  It  was  al- 
leged in  the  complaint  that  the  plaintiff  was  set  to  work  by  a 
shift  boss  in  a  certain  part  of  the  mine  where  there  were  con- 
cealed unexploded  blasts  known  to  the  shift  boss,  but  not  to  the 
plaintiff;  and  that,  in  ignorance  of  the  danger,  the  plaintiff  was 
injured  by  the  explosion  of  one  of  these  concealed  blasts,  while 
he  was  drilling  and  preparing  for  a  blast.  The  mine  was  about 
one  hundred  feet  below  the  surface  of  the  ground,  in  solid  rockj 
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and  in  it  there  were  drifts.  In  the  forehead  of  these  drifts  holes 
were  drilled  by  steam  power.  These  holes  were  then  charged 
with  dynamite,  which  was  exploded  by  electricity,  several  such 
blasts  being  frequently  discharged  simultaneously.  They  were 
sometimes  drilled  so  deep  that  the  explosive  power  of  the  dyna- 
mite was  insufficient  to  rend  the  rock,  and  the  force  of  the  explo- 
sion was  not,  therefore,  observable  at  the  mouth  of  a  hole  where 
this  was  done.  Holes  in  which  a  blast  had  been  fired,  but  had 
not  apparently  rent  the  rock,  were  called  "butts,"  or  the  "butt 
end"  of  a  hole.  McMahon  was  an  experienced  miner,  and  had 
worked  for  the  company  about  one  month  before  the  accident 
occurred.  It  appeared  from  the  evidence  that  one  Thomas  Cad- 
den  was  also  an  employ^  of  the  company  when  the  accident  oc- 
curred and  was  what  is  termed  a  "shift  boss."  His  duties  were 
to  direct  the  men  in  the  mine  where  to  work.  He  had  loaded 
six  holes  in  the  forehead  of  a  certain  drift  with  dynamite,  and 
made  an  effort  to  explode  them  by  electricity,  but,  after  the 
blasts  had  been  fired,  there  were  three  holes  that  had  wires  stick- 
ing out  of  them.  This  was  evidence  that  the  charges  in  those 
three  boles  had  not  exploded.  Nothing  further  was  done  for 
about  sixteen  days,  when  the  shift  boss  put  McMahon  and  one 
Hugh  Cadden  at  work  upon  the  forehead  where  the  accident 
happened.  McMahon  testified  that  he  did  not  hear  the  shift  boss 
say  anything  about  unexploded  blasts,  but  Hugh  Cadden  testified 
that  the  shift  boss  said  that  there  were  two  unexploded  blasts 
there,  and  that  they  must  look  out  for  them.  Two  holes  were 
found  by  the  workmen,  which  had  wires  sticking  out  of  them, 
and  concluded  that  they  were  unexploded  blasts.  They  care- 
fully scraped  up  the  tamping,  put  in  some  more  dynamite,  and 
fired  them.  It  appeared  that  there  were  no  other  holes  in  the 
face  of  the  drift  which  had  wires  sticking  out  of  them.  They 
quit  work,  after  firing  these  two  blasts,  and  returned  to  the  same 
place  on  the  following  day.  Several  "butts"  of  holes  were  found 
in  the  face  of  the  drift,  but  there  was  no  way  to  distinguish  them 
from  holes  in  which  no  blast  had  been  fired.  The  workmen 
found  a  hole  without  any  wires  sticking  out  of  it,  and  concluded 
that  it  had  been  fired  unsuccessfully.  They  proceeded,  there- 
fore, to  scrape  out  the  contents  of  it  so  far  as  possible,  and,  find- 
ing it  in  the  proper  place  for  a  blast,  started  to  drill  it  deeper, 
when  the  dynamite  exploded  and  seriously  injured  the  plaintiff. 
This  hole,  of  course,  contained  the  other  unexploded  blast  The 
plaintiff  was  nonsuited  and  appealed. 

Orton  &  Osborn  and  J.  B.  Simpson,  for  the  appellant. 

« 

Spensley  &  Mcllhon  and  Aldro  Jenks,  for  the  respondent. 
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311  WINSLOW,  J.    The  nonsuit  ifl  attempted  to  be  justified 
on  the  ground  that  the  shift  boss  was  a  coemploy6,  and  that  thug 
the  plaintiff's  injury  resulted  from  the  negligence  of  a  coem- 
ployl.    There  is  little  or  no  dispute  as  to  the  principles  of  law 
on  the  subject,  but  the  difficulty  is  in  the  application  of  the  law. 
In  Cadden  v.  American  Steel  Barge  Co.,  88  Wis.  409,  it  is  cor- 
rectly said:  "In  Dwyer  v.  American  Exp.  Co.,  82  Wis.  307,  33 
Am.  St.  Rep.  41,  it  was  held  that  the  question  whether  different 
employes  of  the  same  master  are  to  be  regarded  as  fellow-servants 
in  a  common  employment  depends  upon  the  nature  of  the  act 
in  the  performance  of  which  the  injury  was  inflicted,  without 
regard  to  the  rank  of  the  negligent  servant,  and  that  the  master 
is  not  liable  unless  the  negligent  act  pertained  to  a  matter  in  re- 
spect to  which  he  owed  a  direct  duty  to  the  servant  injured." 
So  the  question  here  is  simply  whether  the  shift  boss,  Cadden,  in 
sending  the  plaintiff  to  work  in  a  new  part  of  the  mine,  where 
there  was  a  concealed  danger  of  which  he  (the  shift  boss)  knew, 
but  the  plaintiff  did  not,  was  performing  a  duty  of  the  master. 
A  master  is  bound  to  furnish  the  servant  a  reasonably  safe  place 
in  which  to  work,  considering  the  nature  of  the  work.    He  is 
not  to  set  a  man  at  work  among  latent  and  extraordinary  dan- 
gers, of  which  the  employ^  knows  nothing,  and  which  he  cannot 
ascertain  by  experience  or  observation.    In  taking  the  plaintiff 
from  one  part  of  the  mine  in  which  he  had  been  at  work  and 
setting  him  at  work  in  a  different  place,  the  shift  boss  was  plainly 
and  palpably  acting  in  the  capacity  of  master.    The  evidence 
tends  to  show  that  he  knew  of  a  concealed  and  terrible  danger 
in  the  place,  of  which  he  did  not  inform  the  plaintiff,  and  that 
the  plaintiff  could  not,  in  the  exercise  of  ordinary  care,  ascer- 
tain the  existence  of  that  8ia  danger.    We  entertain  no  doubt 
of  the  sufficiency  of  this  evidence  to  take  the  case  to  the  jury. 
Further  evidence  may,  perhaps,  show  that  the  risk  was  a  com- 
mon and  ordinary  one  in  a  mine  of  this  character,  and  so  was 
assumed  by  the  plaintiff,  or  that  the  plaintiff  should  have  known 
from  the  appearance  of  the  hole  that  it  contained  the  unexploded 
blast,  but  neither  of  these  facts  now  appears  so  clearly  that  the 
court  is  justified  in  taking  the  case  from  the  jury. 

By  the  Court  Judgment  reversed,  and  action  remanded  for  a 
newtriaL 

MASTER  AND  SERVANT— SAFE  PLACE  TO  WORK.— It  Is  the 
master's  duty  to  furnish  his  employes  a  reasonably  safe  place  in 
which  to  work.  If  he  puts  them  in  an  insecure  and  dangerous 
place,  and  injury  is  suffered  by  the  workmen,  the  master  la  an- 
•werable:  N^te  to  Pet«"»  v.  Aurora  Iron  Min.  Co.,  68  Am.  St. 
Rep.  511;   Elledge  v.   National  City   etc.   Ry.  Co.,  100  CaL  28*; 
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88  Am.  St  Rep.  200;  notes  to  Boss  y.  Northern  Pac.  R.  R.  Co.,  33 
Am.  St.  Rep.  706;  Orman  y.  Mannix,  81  Am.  St  Rep.  349.  When  the 
master  directs  his  servant  to  perform  some  service  to  which  a  par- 
ticular risk  is  attached,  which  is  not  patent  and  open  to  the  observa- 
tion of  any  person  exercising  reasonable  care,  it  is  his  duty  to  inform 
the  workman  of  it,  and  caution  him  against  It:  Note  to  Orman  t. 
Mannlx,  81  Am.  St  Rep.  849l 


Mbnz  V.  Bbebb, 

[96WWXWHV,  883.) 

ACTIONS-WEAK  AND  FEHBLB-MINDED  PERSON— CA- 
PACITY TO  SUB.— At  common  law,  and  in  the  absence  of  a  statute 
to  the  contrary*  &  weak  and  feeble-minded  person  of  full  age  may 
bring  an  action  In  his  own  name,  and  appear  by  attorney. 

ACTIONS— WEAK  AND  FEEBLE-MINDED  PERSON— CA- 
PACITY TO  SUE.— Unless  prohibited  by  statute,  a  weak  and  feeble- 
minded person  may  sue  in  his  own  name,  without  a  guardian  ad 
litem,  to  set  aside  an  exchange  of  property  fraudulently  procured 
from  him  by  the  defendant;  and  there  is  no  such  prohibition  in  the 
statutes  of  Wisconsin.  The  statement  in  his  complaint  that  he  Is 
"of  a  weak  and  feeble  mind,  and  not  of  sufficient  mental  capacity 
to  attend  to  ordinary  business  transactions,  or  to  protect  and  pre- 
serve his  property  rights,"  Is  no  Impediment  to  the  action. 

ACTIONS— CAUSES  ARE  NOT  MISJOINED,  WHEN.— In  an 
action  against  two  defendants  to  rescind  an  exchange  of  lands  made 
by  the  plaintiff,  the  complaint  does  not  misjoin  causes  of  action  but 
states  only  one  cause  where  It  alleges  that  one  of  the  defendants 
fraudulently  induced  the  plaintiff  to  exchange  Wisconsin  land  for 
Tennessee  land,  by  false  representations  as  to  the  title  and  quality 
of  the  latter,  and  by  taking  advantage  of  the  plaintiff's  mental  in- 
capacity; that  said  defendant,  by  a  land  contract,  sold  the  Wisconsin 
land  received  by  him  in  such  exchange  to  the  other  defendant,  who 
took  it  with  knowledge  of  the  facts;  and  that  both  defendants 
threaten  to  sell  or  encumber  the  land  so  as  to  prevent  the  plaintiff 
from  collecting  any  judgment  he  may  obtain. 

Action  by  Menz,  a  feeble-minded  person,  against  Beebe  and 
Bchn,  to  rescind  an  exchange  of  land  fraudulently  obtained  by 
them  from  him.  He  sued  in  his  own  name  without  a  guardian 
ad  litem,  and  stated  in  his  complaint  that  he  was  of  "a  weak  and 
feeble  mind,  and  not  of  sufficient  mental  capacity  to  attend  to 
ordinary  business  transactions,  or  to  protect  and  preserve  his 
property  rights."  He  alleged  in  his  complaint,  in  substance, 
that  the  defendant,  Beebe,  fraudulently  induced  him  to  exchange 
land  in  Wisconsin  for  land  in  Tennessee,  by  taking  advantage  of 
his  mental  incapacity  and  by  making  false  representations  as  to 
the  quality  and  title  of  the  land  in  Tennessee;  that  Beebe,  by  a 
land  contract,  sold  the  Wisconsin  land  conveyed  by  the  plaintiff 
to  him,  in  pursuance  of  the  contract  of  exchange,  to  the  defend- 
ant, Bohn,  who  took  it  with  knowledge  of  the  facts;  that  each  of 
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the  defendants  threatened  to  sell  or  encumber  bis  interest  in 
inch  land  so  as  to  prevent  the  plaintiff  from  collecting  any  judg- 
ment he  might  obtain;  and  that  they  would  do  so  unless  enjoined. 
One  ground  of  demurrer  to  the  complaint  was  that  the  plaintiff 
had  not  legal  capacity  to  sue,  by  reason  of  his  being  weak,  feeble- 
minded, and  incompetent,  and  could,  therefore,  only  sue  by  * 
guardian  ad  litem  duly  appointed;  and  another  ground  of  de- 
murrer was  that  several  causes  of  action  were  improperly  united. 
The  grounds  of  demurrer  were  overruled,  and  the  defendants  ap- 
pealed. 

G.  S.  Martin  and  Bushnell,  Rogers  ft  Hall,  for  the  appellants. 

0.  W.  ft  H.  S.  Bird,  for  the  respondent. 

987  CASSODAY,  C.  J.  The  mere  fact  that  the  complaint 
states  that  at  the  times  mentioned  the  plaintiff  wa»\  "of  a  weak 
and  feeble  mind,  and  not  of  sufficient  mental  capacity  to  attend 
to  ordinary  business  transactions,  or  to  protect  and  preserve  his 
property  rights,"  did  not  prevent  him  from  commencing  and 
maintaining  this  action.  "Every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  otherwise  pro- 
Tided  in  section  2607"  of  the  Revised  Statutes:  Bev.  Stats.,  sec. 
2605.  The  section  thus  referred  to  provides  that:  "An  executor 
or  administrator,  a  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute,  may  sue  without  joining  with  him 
the  person  for  whose  benefit  the  action  is  prosecuted":  Rev.  Stats, 
sec.  2607.  "When  an  infant  is  a  party,  he  must  appear  888  by 
guardian":  Rev.  Stats.,  sec.  2613.  Section  2614  of  the  Revised 
Statutes  prescribes  how  such  guardian  for  an  infant  shall  be  ap- 
pointed. Where  an  insane  defendant  is  without  a  guardian,  "the 
court  or  a  judge  thereof  shall  appoint  a  guardian  of  him  for 
the  action":  Rev.  Stats.,  sec.  2615.  The  same  section  provides 
that:  "If,  during  the  pendency  of  any  action,  either  party  shall 
become  or  prove  to  be  insane,  the  action  may  be  prosecuted  or 
defended  by  his  guardian,  in  like  manner  as  if  it  had  been  com- 
menced after  the  appointment  of  the  guardian,  or  the  court,  or 
judge,  may  appoint  a  guardian  for  the  action  as  the  case  may 
require."  "Such  guardian  for  the  action  may  be  appointed  upon 
the  application  of  any  party  thereto,  or  of  any  relative  or  friend 
of  such  insane  party/'  etc:  Rev.  Stats.,  sec.  2616.  It  is  stated 
in  the  brief  of  counsel  for  the  plaintiff  that  "these  are  the  only 
statutes  of  this  state  requiring  parties  to  appear  in  the  circuit 
court  by  guardian  ad  litem,"  and  counsel  for  the  defendants  fails 
to  cite  any  other  statute,  and  we  find  none.  True,  as  conceded 
by  counsel  for  the  plaintiff,  there  are  other  statutes  providing 
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for  the  appointment  by  the  county  court,  under  certain  cir- 
cumstances, of  guardians  of  insane  persons,  and  of  persons  men* 
tally  incompetent  to  have  the  care  and  management  of  their 
own  property,  and  drunkards   or   spendthrifts:    Sanborn   and 
Berryman's  Annotated   Statutes,   sees.  3976-3982.     But   none 
of  these  statutes  preclude  the  plaintiff  from  commencing  and 
maintaining  this  action  upon  the  facts  stated.    Nor  is  there  any- 
thing in  rule  9  of  the  circuit. court,  cited  by  counsel,  which  pre- 
vents him  from  doing  so.    Since  there  is  no  statute  requiring 
this  action,  upon  the  facts  stated,  to  be  commenced  by  guardian, 
there  seems  to  be  no  reason  why  the  plaintiff  should  not  appear 
by  his  attorneys,  and  prosecute  the  action  in  the  name  of  him- 
self, as    the  real  party  in  interest:    Bey.  Stats.,  sec.  2605.    Of 
course,  if  the  plaintiff  becomes  or  proyes  to  be  insane,  then,  un- 
der a  statute  cited,  "the  court  or  judge  may  appoint  a  guardian 
for  the  action,  as  the  case  may  require":  Bev.  Stats.,  S89  sec. 
2615.    The  trial  court  may  be  relied  upon  to  protect  the  rights 
of  all  parties,  and  appoint  a  guardian  whenever  it  is  necessary. 
Besides,  the  authorities  cited  by  counsel  for  the  plaintiff  are  to 
the  effect  that  at  common  law,  and  in  the  absence  of  a  statute  to 
the  contrary,  a  weak  and  feeble-minded  person  of  full  age  may 
bring  an  action  in  his  own  name,  and  appear  by  attorney,  and 
not  by  guardian  ad  litem:  Faulkner  v.  McClure,  18  Johns.  134; 
Petrie  v.  Shoemaker,  24  Wend.  85;    Cameron  v.  Pottinger,  3 
Bibb,  11;    Beed  v.  Wilson,  13  Mo.  28;    Green  v.  Kornegay.  4 
Jones,  66;  67  Am.  Dec.  261;  Chicago  etc.  B.  B.  Co.  v.  Munger, 
78  111.  300.    We  are  cited  to  no  other  authorities  to  the  contrary. 
The  objections  that  the  plaintiff  has  not  the  legal  capacity  to  sue, 
and  that  there  is  a  defect  of  parties  plaintiff,  are  not  well  taken. 
Tt  is  equally  clear  that  several  causes  of  action  are  not  improp- 
erly united.    There  is  but  a  single  cause  of  action  stated,  and 
that  is  to  reociitd  the  trade,  and  to  restore  to  the  plaintiff,  as  far 
as  possible,  the  property  wrongfully  taken  from  him,  and  to  give 
him  damage  so  far  as  he  has  wrongfully  been  deprived  of  his 
rights.    The  complaint  states  a  good  cause  of  action. 

By  {he  Court.    Both  orders  of  the  circuit  court  are  affirmed. 


WEAKNESS  OF  MIND,  though  It  renders  a  person  Incapable  of 
managing  Lis  affairs,  does  not  deprive  him  of  the  power  of  govern- 
ing himself:  In  re  TJndsley,  44  N.  J.  Eq.  504;  6  Am.  St.  Rep.  913. 
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State  v.  Burdqe. 

[05  Wisconsin,  890.] 

BOARDS  OP  HEALTH-COMPULSORY  VACCINATION- 
PUBLIC  SCHOOLS.—In  the  absence  of  a  statute  authorizing  compul- 
sory Tacclnation,  or  of  one  requiring  vaccination  as  one  of  the  con- 
ditions of  the  right  or  privilege  of  children  to  attend  the  public 
schools,  a  rule  adopted  by  a  state  board  of  health,  excluding  from 
public  and  other  schools  all  school  children  who  do  not  present 
certificates  of  vaccination,  is  not  a  valid  exercise  of  the  rightful 
powers  of  the  board. 

BOARDS  OF  HEALTH  —  POWERS  —  DELEGATION  OF 
LEGISLATIVE  POWER.— A  state  board  of  health  is  a  creation  of 
the  statute,  and  has  only  such  power  as  the  statute  confers.  It  has 
no  legislative  power  and  none  can  be  delegated  to  it  It  is  purely 
an  administrative  body. 

BOARDS  OF  HEALTH— UNAUTHORIZED  DELEGATION 
OF  POWER.— A  statute  authorizing  a  state  board  of  health  to  make 
such  regulations  a*  may,  in  its  judgment,  be  necessary  for  the  pro- 
tection of  the  people  from  dangerous,  contagious  diseases,  and  giv- 
ing it  power  to  designate  what  diseases  are  "contagious,"  or  "danger- 
ous" to  the  public  health,  is  a  delegation  of  legislative  power  not 
authorized  by  the  constitution. 

.  BOARDS  OF  HEALTH— POLICE  POWERr-UNREASON- 
ABLENESS  OF  RULE  AS  TO  VACCINATION.— Conceding  that  a 
state  board  of  health  has  power  to  make  a  rule  excluding  from 
the  public  schools  children  who  do  not  present  certificates  of  vacci- 
nation, such  a  rule  is  not  a  valid  exercise  of  the  police  power  of  that 
board,  but  void,  on  account  of  its  unreasonableness  and  extraordinary 
character,  where,  at  the  time  of  its  adoption,  there  is  no  apparent 
or  immediate  necessity  for  Its  existence;  and  no  such  necessity  for 
the  enforcement  of  a  rule  of  that  kind,  in  a  particular  locality,  is 
shown  by  the  existence  of  a  few  cases  of  smallpox  scattered 
throughout  the  state,  and  of  but  one  In  the  locality,  which  has  been 
properly  quarantined,  if  there  is  no  epidemic  of  smallpox  existing 
In  the  state. 

Mandamus  to  compel  the  defendants,  Burdge  and  others,  who 
composed  the  school  hoard  of  the  city  of  Beloit,  to  permit  three 
children  of  the  relator,  Adams,  to  attend  the  public  schools  of 
raid  city,  from  which  they  had  been  expelled  and  excluded  on 
the  ground  that  they  had  not  been  vaccinated  with  virus,  as  a 
preventive  of  smallpox.  The  defendants  justified  under  a  rule 
made  by  the  state  board  of  health,  in  the  absence  of  any  statute 
authorizing  compulsory  vaccination  or  requiring  vaccination  as 
one  of  the  conditions  of  the  right  or  privilege  of  attending  the 
public  schools,  whereby  every  child  of  school  age,  throughout  the 
entire  state,  that  had  not  been  vaccinated,  was  excluded  from  the 
common  schools,  and  forbidden  to  be  enrolled  as  a  pupil,  or  to 
attend  school,  without  a  certificate  of  vaccination;  and  it  was 
provided  by  the  rule  in  question  that  it  should  be  enforced  by  the 
proper  school  authorities  in  their  respective  localities.    This  rule 
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professed,  upon  its  face,  to  be  made  under  section  14.09  b  of  the 
Wisconsin  statutes,  discussed  in  the  opinion.  The  court  granted 
a  peremptory  writ  of  mandamus,  with  judgment  accordingly, 
and  the  defendants  appealed. 

J.  C.  Eood  and  Buger  &  Norcross,  for  the  appellants. 

Fethers,  Jeffrie,  Fifield  &  Mouat,  for  the  respondent. 

896  PINNEY,  J.  1.  The  legality  of  the  action  of  the  de- 
fendants, constituting  the  school  board  of  the  city  of  Beloit,  in 
expelling  and  excluding  the  relator's  three  children  from  the 
**7  public  schools  in  that  city,  which  they  were  and  had  been 
respectively  attending,  and  which  they  had  a  lawful  right  to  at- 
tend, is  attempted  to  be  justified  by  the  rule  adopted  by  the 
state  board  of  health  of  January  26,  1894,  and  as  modified  in 
June,  1S94,  after  this  proceeding  had  been  commenced.  The  de- 
fendants were  acting  only  under  the  supposed  authority  of  the 
rule  of  the  state  board  of  health,  and  this  presents  the  question 
of  the  power  of  the  board  to  adopt  and  cause  such  rule  to  be  en- 
forced. By  section  1407  of  the  Kevised  Statutes,  the  state  board 
of  health  is  vested  with  "a  general  supervision  throughout  the 
state  of  the  interests  of  the  health  and  life  of  citizens/'  and  di- 
rected to  make  certain  investigations,  and  "voluntarily,  or  when 
required,  advise  public  boards  or  officers,"  in  regard  to  divers 
matters  affecting  the  public  health.  By  section  1408  the  board 
was  "to  have  charge  of  all  matters  pertaining  to  quarantine," 
and  might,  from  time  to  time,  "make  general  or  local  rules  and 
regulations  for  the  preservation  or  improvement  of  the  public 
health  not  inconsistent  with  law,  or  those  prescribed  by  local 
authorities  pursuant  to  law,"  and  "all  sheriffs,  constables, 
police  officers,  and  all  other  officers  and  employes  of  this  state, 
are  required  to  respect  and  enforce  the  same,  in  every  particular 
affecting  their  respective  localities  or  duties."  By  sections  1409  a, 
1 109  b,  of  Sanborn  and  Berryman's  Annotated  Statutes,  an  an- 
nual appropriation  of  fifteen  thousand  dollars  was  made  as  a 
contingent  fund,  which  might  be  used,  under  the  conditions  and 
restrictions  of  section  1409  b,  "to  prevent  the  introduction  of 
Asiatic  cholera,  smallpox,  or  other  dangerous  contagious  dis- 
eases into  this  state,  or  the  suppression  and  control  of  such  dis- 
ease, if  the  same  shall  be  found  already  existent  within  the 
state."  By  section  1409  b,  the  state  board  of  health,  the  more 
effectually  to  protect  the  public  health,  was  authorized  to  es- 
tablish such  systems  of  inspection  as  in  its  judgment  might  be 
necessary  to  ascertain  the  presence  of  the  infection  of  Asiatic 
cholera  or  other  dangerous  contagious  diseases,  and  to  put  the 
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mB  same  in  force,  and  might,  "from  time  to  time,  make,  alter 
modify,  or  revoke  roles  and  regulations  for  guarding  against  the 
introduction  of  contagious  diseases  into  the  state;  for  the  control 
and  suppression  thereof,  if  within  the  state;  for  the  quarantine 
and  disinfection  of  persons,  localities,  and  things  infected,  or 
suspected  of  being  infected,  by  such  diseases;  ....  for  the 
proper  sanitary  care  of  jails,  asylums,  schoolhouses,  ....  and 
the  premises  connected  therewith,  ....  and  may  declare  any 
or  all  of  its  rules  in  force  within  the  whole  state,  or  within  any 
specified  part  thereof;  ....  and  in  general  the  state  board  of 
health  shall  have  power,  and  it  shall  be  its  duty,  to  make  such 
rules  and  regulations,  and  to  take  such  measures  as  may  in -its 
judgment  be  necessary  for  the  protection  of  the  people  of  the 
state  from  Asiatic  cholera,  or  other  dangerous  contagious 
diseases."  By  section  1409  c  it  is  provided  that  "any  person  who 
shall  neglect  or  refuse  to  obey  the  said  rules  and  regulations,  or 
who  shall  willfully  obstruct  or  hinder  the  execution  thereof,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  there- 
of, shall  be  punished  for  each  offense  by  a  fine  of  not  less  than 
twenty-five  dollars,  and  not  more  than  five  hundred  dollars,  or  by 
imprisonment  in  any  county  jail  for  a  period  of  not  more  than 
six  months,  or  by  both  fine  and  imprisonment,  in  the  discretion 
of  the  court/' 

The  police  power  of  the  state  is  relied  on  to  support  the  rule 
in  question.  This  power  has  been  defined  in  varying  language, 
but  of  substantially  the  same  general  import.  "All  laws  for  the 
protection  of  life,  limb,  and  health,  for  the  quiet  of  the  person, 
and  for  the  security  of  property,"  fall  within  the  general  police 
power  of  the  government.  "All  persons  and  property  are  sub- 
jected to  all  necessary  restraints  and  burdens,  to  secure  the  gen- 
eral comfort,  health,  and  prosperity  of  the  6tate";  and  it  has 
been  said  that  "it  is  coextensive  with  self-protection,  and  is  not 
inaptly  termed  'the  law  of  overruling  necessity/  It  is  that  in- 
herent and  *"  plenary  power  In  the  state  which  enables  it  to 
prohibit  all  things  hurtful  to  the  comfort  and  welfare  of  society": 
Tiedeman's  Limitation  of  Police  Power,  2-5;  Coolers  Constitu- 
tional Limitations,  572;  Redfield,  C.  J.,  in  Thorpe  v.  Rutland  etc. 
B.  R.  Co.,  27  Vt  140;  62  Am.  Dec.  625;  Lake  View  v.  Rose  Hill 
Cemetery  Co.,  70  111.  192;  22  Am.  Rep.  71;  State  v.  Noyes,  47 
Me.  189.  As  the  .police  power  imposes  restrictions  and  burdens 
upon  the  natural  and  private  rights  of  individuals,  it  necessarily 
depends  upon  the  law  for  its  support;  and,  although  of  compre- 
hensive and  far-reaching  character,  it  is  subject  to  constitutional 
restrictions,  and,  in  general,  it  is  the  province  of  the  lawmaking 
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power  to  determine  in  what  cases  or  upon  what  conditions  this 
power  may  be  exercised.  As  applied  to  the  present  case,  the  re- 
lator had  a  right,  secured  by  statutory  enactment,  to  have  his 
children  continue  to  attend  the  city  schools  in  which  they  were 
respectively  enrolled  as  pupils,  and  they,  too,  had  a  right  to  so 
attend  such  schools.  Whether  it  be  called  a  right  or  privilege 
cannot  be  important,  for  in  either  view  it  was  secured  to  the  re- 
lator, and  to  his  children  as  well,  by  the  positive  provisions  of 
law,  and  was  to  be  enjoyed  upon  such  terms  and  under  such  con- 
ditions and  restrictions  as  the  lawmaking  power,  within  constitu- 
tional limits,  might  impose. 

There  is  no  statute  in  this  state  authorizing  compulsory  vacci- 
nation, nor  any  statute  which  requires  vaccination  as  one  of  the 
conditions  of  the  right  or  privilege  of  attending  the  public 
schools;  and,  in  the  absence  of  any  such  statute,  we  think  it  can- 
not be  maintained  that  the  rule  relied  on  is  a  valid  exercise  of 
the  rightful  powers  of  the  state  board  of  health*  The  state  board 
of  health  is  a  creation  of  the  statute,  and  has  only  such  power 
as  the  statute  confers.  It  has  no  common-law  powers.  To  law- 
fully exclude  the  relator's  children  from  the  city  schools  for  the 
cause  relied  on  required  such  a  change  in  the  existing  law  as  the 
legislature  alone  could  make,  a  change  that  should  make  vacci- 
nation of  pupils  4°°  compulsory,  or,  at  least,  prescribe  it  as  a 
condition  of  the  right  or  privilege  of  attending  the  public  schools 
generally  or  during  the  occurrence  of  certain  emergencies,  or 
upon  the  happening  of  certain  contingencies  or  conditions,  in  re- 
spect to  the  prevalence  of  smallpox.  The  powers  of  the  state 
board  of  health,  though  quite  general  in  terms,  must  be  held  to 
be  limited  to  the  enforcement  of  some  statute  relating  to  some 
particular  condition  or  emergency  in  respect  to  the  public  health, 
and,  although  they  are  to  be  fairly  and  liberally  construed,  yet 
the  statute  does  not,  either  expressly  or  by  fair  implication,  au- 
thorize the  board  to  enact  a  rule  or  regulation  which  would  have 
the  force  of  a  law  changing  the  statute  in  relation  to  the  admis- 
sion and  the  right  of  pupils  of  a  proper  school  age  to  attend 
the  public  schools.  The  state  board  of  health  had  no  legislative 
power,  properly  so  called,  and  none  could  be  delegated  to  it.  It 
is  purely  an  administrative  body.  The  powers  of  the  state  gov- 
ernment are  vested  in  three  departments,  the  legislative,  to  en- 
act the  lawB,  the  executive,  to  execute  them,  and  the  judicial,  to 
declare,  construe,  and  apply  them.  The  constitution,  article  4, 
section  1,  declares  that  "the  legislative  power  shall  be  vested  in 
a  senate  and  assembly."  That  no  part  of  the  legislative  power 
can  be  delegated  by  the  legislature  to  any  other  department  or 
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body  is  a  fundamental  principle  of  constitutional  law,  essential 
to  the  integrity  and  maintenance  of  the  system  of  government 
established  by  the  constitution,  and  repeatedly  recognized  and 
asserted  by  the  courts.  In  the  recent  case  of  Dowling  v.  Lanca- 
shire Ins.  Co.,  92  Wis.  63,  we  had  occasion  to  examine  and  ap- 
ply this  principle  to  an  attempt  to  delegate  the  power,  essentially 
legislative,  to  the  insurance  commissioner,  to  prepare,  approve, 
and  adopt  a  so-called  standard  fire  insurance  policy,  the  adoption 
of  which  would  necessarily  effect  important  changes  in  the  law 
of  fire  insurance,  a  delegation  of  authority  which  would  transfer 
bodily  the  legislative  power  on  this  subject  to  the  401  insurance 
commissioner.  "We  are  satisfied  that  the  conclusions  there 
reached  are  correct,  and  sustained  by  numerous  decisions  of  the 
highest  courts  of  the  country,  some  of  which  were  there  cited. 
The  application  of  the  views  there  expressed  is,  we  think,  de- 
cisive against  the  validity  of  the  rule  under  consideration.  The 
language  of  the  statute  (Sanborn  and  Berryman's  Annotated 
Statutes,  sec.  1409  b)  is  very  general,  and  goes  to  the  extent  of 
authorizing  the  state  board  of  health  "to  make  such  rules  and 
regulations  and  to  take  such  measures  as  may,  in  its  judgment, 
be  necessary  for  the  protection  of  the  people  from  Asiatic  chol- 
era, or  other  dangerous  contagious  diseases/'  and  by  section 
1409  d  it  is  declared  that  the  term  "dangerous  and  contagious 
diseases/4  as  used  in  the  act,  "shall  be  construed  and  understood 
to  mean  such  diseases  as  the  state  board  of  health  shall  designate 
u  contagicus  and  dangerous  to  the  public  health/'  The  pro- 
visions of  the  statute  import  and  include  an  absolute  delegation 
of  the  legislative  power  over  the  entire  subject  here  involved,  and 
this*  too,  without  any  previous  legislative  provision  for  compul- 
sory vaccination,  or  as  a  condition  of  enrollment  of  children  of 
proper  school  age  as  pupils  in  the  public  school,  or  of  their  right 
to  attend  such  schools.  Without  any  other  legislative  authority 
than  the  right  thus  conferred,  the  state  board  of  health  assumed 
the  power  to  so  far  control  the  public  schools  of  the  state  as  to 
require  "the  proper  school  authorities  in  their  respective  locali- 
ties to  enforce  the  rule  in  question."  It  cannot  be  doubted  but 
that,  under  appropriate  general  provisions  of  law  in  relation 
to  the  prevention  and  suppression  of  dangerous  and  contagious 
diseases,  authority  may  be  conferred  by  the  legislature  upon  the 
state  board  of  health  or  local  boards  to  make  reasonable  rules 
and  regulations  for  carrying  into  effect  such  general  provisions, 
which  will  be  valid,  and  may  be  enforced  accordingly.  The  mak- 
ing of  such  rules  and  regulations  is  an  administrative  function, 
and  not  a  legislative  40S  power,  but  there  must  first  be  some  sub- 
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*tantive  provision  of  law  to  be  administered  and  carried  into  ef- 
fect. The  true  test  and  distinction  whether  a  power  is  strictly 
legislative,  or  whether  it  is  administrative,  and  merely  relates  to 
the  execution  of  the  statute  law,  "is  between  the  delegation  of 
power  to  make  the  law,  which  necessarily  involves  a  discretion 
•as  to  what  it  shall  be,  and  conferring  authority  or  discretion  as 
to  its  execution,  to  be  exercised  under  and  in  pursuance  of  the 
law."  The  first  cannot  be  done.  To  the  latter,  no  valid  ob- 
jection can  be  made:  Per  Ranney,  J.,  in  Cincinnati  etc.  B.  B.  Co. 
v.  Commrs.  of  Clinton  County,  1  Ohio  St.  88.  The  same  con- 
clusions substantially  were  reached  in  Field  v.  Clark,  143  U.  S. 
650,  681,  694.  Where  an  act  is  clothed  with  all  the  forms  of 
law,  and  is  complete  in  and  of  itself,  it  may  be  provided  that 
it  shall  become  operative  only  upon  some  certain  act  or  event,  or, 
in  like  manner,  that  its  operation  shall  be  suspended;  and  the 
fact  of  such  act  or  event,  in  either  case,  may  be  made  to  depend 
upon  the  ascertainment  of  it  by  some  other  department,  body,  or 
officer,  which  is  essentially  an  administrative  act.  There  need 
therefore  be  no  delay  or  embarrassment  in  such  cases,  as  the 
legislature  may  easily  so  formulate  the  act  as  to  adapt  it,  and 
make  it  operative  upon  any  contingency  or  emergency:  Locke's 
Appeal,  72  Pa.  St.  491-498;  13  Am.  Bep.  716;  Moers  v.  Beading, 
21  Pa.  St.  202;  Blanding  v.  Burr,  13  Cal.  358.  In  the  present 
instance  neither  method  of  legislation  was  adopted,  and  the  fatal 
vice  of  the  rule,  in  our  judgment,  is  that  there  was  no  precedent 
or  existing  law  under  which  it  could  be  framed  and  adopted  as 
an  adjunct  or  act  of  administrative  authority  to  effectuate  its 
purposes  and  carry  it  into  effect:  School  Directors  v.  Breen,  60 
111.  App.  201.  The  cases  of  Abeel  v.  Clark,  84  Cal.  226,  and 
Bissell  v.  Davison,  65  Conn.  183,  were  sustained  by  ample  legis- 
lative authority.  In  the  case  of  Duffield  v.  Williamsport  School 
Dist.,  162  Pa.  St.  476,  the  authority  to  exclude  from  the  schools 
those  who  had  not  been  *°3  vaccinated  rested  upon  an  ordinance 
of  the  city,  but  whether  there  was  precedent  legislative  author- 
ity does  not  appear.  The  making  of  such  rules  and  regulations, 
to  carry  into  effect  the  provisions  of  an  act  of  strictly  legislative 
Authority,  as  was  said  in  In  re  Griner,  16  Wis.  423,  434,  "no 
more  partakes  of  legislative  power  than  that  discretionary  au- 
thority intrusted  to  every  department  of  the  government  in  * 
variety  of  cases.  This  practice  of  giving  discretionary  power  to 
other  departments  or  agencies,  who  were  intrusted  with  the  duty 
of  carrying  into  effect  some  general  provisions  of  law,  had  its 
origin  at  the  adoption  of  the  constitution,  and  in  the  action  of 
the  first  congress  under  it,  as  the  federal  legislation  abundantly 
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shows.  .  .  .  .  But  a  distinction  must  be  made  of  those  import- 
ant subjects  which  must  be  entirely  regulated  by  the  legislature 
itself  from  those  of  less  interest  in  which  a  general  provision  may 

be  made The  line  has  not  been  exactly  drawn  which 

separates  those  important  subjects  which  must  be  entirely  regu- 
lated bv  the  legislature  itself  from  those  of  less  interest  in  which 
a  general  provision  may  be  made,  and  power  given  to  those  who 
are  to  act  under  such  general  provision  to  fill  up  the  details/9  It 
not  unfrequently  occurs  that  provisions  are  found  in  legislative 
enactments  which  might  well  have  been  determined  and  regula- 
ted by  some  board  or  body  having  administrative  powers,  but  it 
is  safe  to  say,  we  think,  that  where  the  provision  in  question 
lies  strictly  and  solely  within  the  domain  of  legislative  author- 
iaty,  in  all  such  cases  there  can  be  no  delegation  of  the  pow- 
er to  enact  it.  Our  conclusion  is,  that  the  rule  under  considera- 
tion could  be  made  operative  only  as  an  act  of  legislative  power, 
and  it  does  not  come  within  the  domain  of  the  power  to  make 
rules  and  regulations  in  aid  or  execution  of  some  general  statu- 
tory provision.  This  view  is  illustrated  by  reference  to  certain 
of  the  general  provisions  contained  in  section  1409  b,  yet  of  a 
sufficiently  definite  character,  so  that  the  state  board  of  health, 
as  an  administrative  4°4  body,  might  be  authorized  to  adopt 
reasonable  rules  and  regulations  to  carry  them  into  effect.  As 
to  the  matter  of  inspections  authorized  by  the  act,  to  ascertain 
the  presence  of  the  infection  of  Asiatic  cholera  or  other  danger- 
ous and  contagious  diseases,  and  the  power  conferred  on  the  in- 
spector to  enter  any  building,  vessel,  railway  car,  etc.,  as  well 
as  the  quarantine  authorized  by  section  1409,  the  power  of  the 
state  board  of  health  to  make  appropriate  rules  and  regulations 
to  effectuate  the  general  purposes  thus  declared  would  seem  to 
be  free  from  doubt:  Hurst  v.  Warner,  102  Mich.  238;  47  Am.  St. 
Rep.  525;  Train  v.  Boston  Disinfecting  Co.,  144  Mass.  523-531; 
59  Am.  Rep.  113;  Health  Dept.  v.  Knoll,  70  N.  T.  535. 

2.  The  circuit  court  held  that  the  rule  in  question  was  un- 
reasonable, and  therefore  void;  and,  had  the  state  board  of  health 
possessed  the  power  to  make  the  rule,  we  agree  it  would  have 
been  void  for  that  reason.  The  rule  was  an  unreasonable  and 
extraordinary  one,  and  serves  to  enforce  the  importance  and 
necessity  of  a  strict  adherence  to  the  constitutional  rule,  that  the 
power  to  make  the  law  cannot  be  delegated  to  any  board  or 
body  not  directly  responsible  to  the  people.  When  the  rule  in 
its  original  form  was  adopted,  there  was  no  epidemic  of  small- 
pox existing  in  the  state,  but  there  were  a  few  cases  scattered 
throughout  the  state.    There  had  been  but  one  case  in  Beloit, 
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which  had  been  properly  quarantined;  and  when  the  substituted 
rule  was  adopted  in  June,  1894,  as  well  as  when  this  proceeding 
was  instituted,  there  was  no  epidemic  of  smallpox  in  or  near  the 
city  of  Beloit,  or  approaching  it,  and  the  defendant  board  of 
education  had  no  belief  or  apprehension  that  it  was  prevalent  in 
Beloit  or  approaching  it.  None  of  the  relator's  children  had 
been  exposed  to  it  or  varioloid,  and  there  was  no  immediate  ne- 
cessity for  the  rule  requiring  scholars  to  be  vaccinated.  All 
these  facts  are  established  by  the  findings  of  the  court,  the  cor- 
rectness of  which  as  not  questioned  at  the  argument;  4CB  and 
yet,  by  an  arbitrary  rule,  as  by  a  single  stroke  of  the  pen,  every 
child  of  school  age,  throughout  the  entire  state,  that  had  not 
been  vaccinated  was  excluded  from  the  common  schools,  and 
forbidden  to  be  enrolled  as  a  pupil,  or  to  attend  school,  without 
a  certificate  of  successful  vaccination  from  a  reputable  physician, 
or,  in  lieu  thereof,  a  certificate  showing  that  such  child  had  been 
vaccinated  twice  within  a  period  of  three  months  next  preceding 
its  application  for  admission. 

There  must  be,  at  least,  circumstances  apparently  rendering 
such  a  rule  or  regulation  necessary  for  the  preservation  of  the 
pxiblic  health.  It  would  be  a  very  extraordinary  condition  that 
would  justify  such  a  sweeping  and  far-reaching  exercise  of  the 
power  to  make  a  rule  of  the  character  of  the  one  in  question 
either  justifiable  or  proper,  as  the  statute  provides  for  making 
rules  and  regulations  of  local  application  only.  Whether  rules 
and  regulations  framed  by  an  administrative  body  are  reason- 
able or  not  is  a  question  that  may  be  determined  in  the  courts, 
and,  were  there  no  other  question  in  regard  to  the  validity  of 
this  rule,  we  should  feel  compelled  to  declare  it  void  as  unrea- 
sonable and  unnecessary:  Kosciusko  v.  Slomberg,  68  Miss.  469; 
24  Am.  St.  Rep.  281 ;  In  re  Smith,  146  N.  Y.  68;  48  Am.  St. 
Rep.  769;  School  Directors  v.  Breen,  60.  HI.  App.  201-208. 

The  question  as  to  the  validity  of  legislation  making  vaccina- 
tion of  children  attending  school  compulsory  is  not  presented 
by  the  record,  and  in  respect  to  it  we  express  no  opinion.  Two 
of  the  relator's  children  affected  by  the  rule  of  exclusion  are 
within  the  age  prescribed  for  compulsory  education  of  children 
by  chapter  187  of  the  Laws  of  1891;  but,  as  this  objection  may 
be  obviated  by  subsequent  legislation,  there  is  no  occasion  now 
to  express  any  opinion  in  respect  to  it. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  is  correct. 

By  the  Court    The  judgment  of  the  circuit  court  is  affirmed. 
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BOARDS  OP  HEALTH— SCHOOL  CHILDREN— VACCINATION; 
—POWER  TO  COMPEL.— The  laws  of  Illinois  do  not  require  vaccin- 
ation of  children  as  a  condition  precedent  to  their  attending  schooL 
The  power  to  compel  vaccination  is  derived  from  the  general  police 
power  of  the  state.  School  directors  cannot,  either  under  their  own 
rules,  or  by  order  of  a  state  board  of  health,  exclude  children  from 
school  because  they  are  not  vaccinated,  unless  an  apparent  neces- 
sity exists  therefor;  and  a  rule  compelling  vaccination  is  unreason- 
able where  smallpox  does  not  exist  in  the  community  and  there  is 
no  reasonable  cause  to  apprehend  its  appearance:  Potts  v.  Breen, 
167  I1L  67;  51)  Am.  St.  Rep.  202. 

BOARDS  OP  HEALTH— POWERS— DELEGATION  OP  POWER. 
Statutory  power  conferred  on  a  state  board  of  health  to  make  rules 
and  regulations  for  the  preservation  of  public  health  gives  it  no  au- 
thority to  prescribe  conditions  under  which  people  may  exercise 
rights  and  privileges  guaranteed  by  the  laws  of  the  state:  Potts  v. 
Breen,  167  I1L  67;  09  Am.  St  Rep.  262. 


Hawkins  v.  Lutton, 

[95  Wisconsin,  498.] 

DISORDERLY  HOUSES-DEFINITION.— At  common  law,  a 

disorderly  house  is  one  in  which  the  inmates  behave  so  badly  as  to 

become  a  nuisance  to  the  neighborhood,  or  one  kept  in  such  a  way 

as  to  disturb  or  scandalize  the  public  generally,  or  the  inhabitants  of 

a  particular  neighborhood,  or  the  passers-by. 

DISORDERLY  HOUSES-MEANING  OP  TERM  IN  ORDI- 
NANCE.—The  term  "disorderly  house,"  in  a  city  ordinance  providing 
for  the  punishment  of  any  person  found  in  a  "disorderly  house,  or  a 
house  of  Ill-fame,  or  a  place  resorted  to  for  the  purpose  of  prostitu- 
tion," is  not  restricted  to  a  house  resorted  to  for  the  purpose  of  pros- 
titution, assignation,  fornication,  gambling,  etc.,  but  Includes  a  house 
in  which  quarrels,  flghldngl  boisterous,  profane*  and  obscene  lan- 
guage, and  other  things  occur,  disturbing  the  repose  of  the  neigh- 
borhood and  violating  public  order  and  tranquility. 

ARREST,  WITHOUT  WARRANT— BREACH  OP  THE 
PEACE.— A  city  council  has  power  to  pass  an  ordinance  authorizing 
police  officers  to  make  arrests  of  persons  engaged  in  a  breach  of  the 
l»eace.  In  their  presence,  without  warrant;  and,  as  a  disturbance  or 
violation  of  public  order  Is  a  breach  of  the  peace,  a  police  officer  who, 
from  the  outside  of  a  house,  hears  a  disturbance,  or  is  made  aware 
of  disorderly  conduct,  within  it,  may,  acting  in  good  faith,  under 
the  authority  of  such  an  ordinance,  enter  the  house  and  lawfully 
arrest  the  person  guilty  of  such  conduct  as  being  an  Inmate  of  a  dis- 
orderly house,  for  the  offense  may  be  fairly  said  to  have  been  com- 
mitted In  his  presence. 

APPEAL— NONAPPEALABLE  ORDER.— An  order  denying  a 
motion  for  a  new  trial,  which  motion  is  founded  on  the  minutes  of 
the  court,  is  not  appealable. 

Action  to  recover  damages  for  an  alleged  false  imprisonment 
of  the  plaintiff,  Hawkins,  by  the  defendant  Lutton,  the  city  mar- 
shal of  the  city  of  Superior,  and  five  other  codefendants,  police- 
men of  that  city.    It  appeared  that  Lutton  was  chief  of  police  of 
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said  city  and  was,  one  evening,  going  past  the  plaintiff's  house, 
and,  seeing  some  police  officers  standing  in  front  of  it,  he  stayed 
there  two  or  three  minutes.  There  was  a  disturbance  in  the 
house,  and  very  loud  talking  and  profane  and  indecent  language 
were  heard.  The  chief  learned  that  the  officers  had  been  called 
there  by  some  of  the  neighbors,  and,  after  listening  a  few  minutes 
he  directed  the  officers  to  "pull"  the  house  for  a  disorderly  house. 
It  appeared  from  what  he  heard  that  they  either  had  a  fight  there 
or  that  there  had  been  one.  There  were  two  male  and  two  female 
voices,  and  it  was  a  female  voice  that  was  doing  most  of  the  talk- 
ing. The  language  "was  loud,  profane,  and  indecent.  The  offi- 
cers arrested  the  plaintiff,  and  charged  her  with  being  arrested 
in,  and  taken  from,  a  disorderly  house.  The  defendant  'was  ac- 
quitted and  brought  this  action,  in  which  she  recovered  a  verdict 
for  five  hundred  dollars.  After  the  verdict,  and  in  consideration 
of  forty  dollars,  she  released  and  discharged  the  defendants  from 
all  liability  by  reason  of  the  verdict  and  any  judgment  that  might 
be  entered  thereon,  and  from  all  liability  and  obligation  for  dam- 
ages sustained  by  her  by  reason  of  false  imprisonment,  and  any 
cause  of  action  she  might  have  against  the  defendants.  The 
court  made  an  order,  after  judgment,  upon  motion  founded  upon 
and  opposed  by  affidavits,  vacating  and  setting  aside  the  release, 
and  reinstating  the  verdict  and  judgment,  and  directing  the  forty 
dollars,  less  ten  dollars,  costs  of  motion,  to  be  returned  to  the 
defendants.  From  the  judgment  and  order,  as  well  as  from  an 
order  denying  a  motion  for  a  new  trial,  founded  on  the  minutes 
of  the  court,  the  defendants  appealed. 

Reed  &  Reed  and  H.  W.  Dietrich,  for  the  appellants. 

Loud  &  O'Brien  and  W.  R.  Foley,  for  the  respondent. 

40T  PIXNEY,  J.  1.  The  ordinance  for  the  violation  of 
which  the  defendants  arrested  the  plaintiff  provides  that  "any 
person  who  shall,  within  the  limits  ....  be  an  inmate  of, 
risit, .  resort  to,  frequent,  or  be  found  in  a  disorderly  house  or 
place,  or  a  house  of  ill-fame,  or  a  place  resorted  to  for  the  pur- 
pose of  prostitution,  assignation,  fornication,  or  for  the  resort 
of  persons  of  ill-fame,  or  ill-name,  or  dishonest  conversation,  or 
oommon  prostitutes,  shall,  upon  conviction  thereof,  be  "pun- 
ish ed,"  etc.  The  trial  court  held  that  a  house  could  not  be  con- 
sidered, a  disorderly  house  unless  it  was  a  house  of  ill-fame,  re- 
sorted to  for  the  purpose  of  prostitution,  assignation,  fornica- 
tion, gambling,  etc.,  and  charged  the  jury  that  the  arrest  of  the 
plaintiff  could  not  be  justified  unless  the  fact  that  the  house  of 
^which  the  plaintiff  ^was  an  inmate  was  a  house  of  prostitution 
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was  proved  to  the  satisfaction  of  the  jury;  that  the  word  "disor- 
derly" must  not  be  construed  to  mean  a  house  in  which  quarrels, 
disturbances,  and  that  class  of  things  occur,  but  must  be  con- 
strued in  the  more  restricted  sense,  as  meaning  a  house  used  for 
the  purpose  of  prostitution,  gambling,  etc.  The  ordinance  is 
clearly  directed  against  disorderly  houses  and  places,  independ- 
ent of  the  question  whether  they  are  houses  of  ill-fame,  or  places 
resorted  to  for  the  purpose  of  prostitution,  etc.,  or  for  the  resort 
of  persons  of  ill-fame,  or  ill-name,  or  dishonest  conversation,  or 
common  prostitutes.  A  house,  the  inmates  of  which  behave  so 
badly  as  to  become  a  nuisance  to  the  neighborhood,  is  esteemed, 
at  common  law,  a  disorderly  house,  and  408  so  of  one  which  is 
kept  in  such  a  way  as  to  disturb  or  scandalize  the  public  gener- 
ally, or  the  inhabitants  of  a  particular  neighborhood,  or  the 
passers-by:  2.  Wharton's  Criminal  Law,  7th  ed.,  sec.  2392;  5  Am. 
ft  Eng.  Ency.  of  Law,  693;  State  v.  Wilson,  93  N.  C.  608.  And 
it  seems  that  a  complaint  for  keeping  such  a  house  may  be  main- 
tained by  proof  that  only  one  person  in  the  neighborhood  or 
community  was  disturbed  or  annoyed,  if  the  acts  done  were  of 
such  a  nature  as  tended  to  annoy  all  good  citizens:  Common- 
wealth v.  Hopkins,  133  Mass.  3S1;  43  Am.  Rep.  527.  The  term 
"disorderly  house"  denotes  a  house  or  other  like  place  in  which 
people  abide,  or  to  which  they  resort,  disturbing  the  repose  of 
the  neighborhood,  violating  public  order  and  tranquility:  1 
Bishop's  Criminal  Law,  sec.  1106;  Garrison  v.  State,  14  Ind.  287. 
The  ruling  of  the  trial  court  was  clearly  erroneous,  and,  in  its 
application  to  the  case,  practically  nullified  an  important  clause 
of  the  ordinance,  designed  to  preserve  the  public  peace.  The 
same  error  occurs  in  other  instructions  given,  and  in  instruc- 
tions refused,  and  in  ruling  that  evidence  that  there  were  disor- 
derly noises,  boisterous,  profane,  and  obscene  language,  fre- 
quently emanating  from  the  house,  and  fighting  and  quarreling 
and  conduct  of  that  kind  carried  on  therein,  could  not  be  re- 
ceived as  a  justification  of  the  arrest.  The  court,  however,  ad- 
mitted considerable  such  evidence,  but  erroneously  restricted  its 
effect  to  showing,  in  connection  with  other  facts,  that  the  house 
was  a  house  of  prostitution.  It  is  said  that  the  defense  that  the 
house  here  in  question  was  a  disorderly  house  was  not  set  up  in 
the  answer,  but  we  think  that  the  answer,  though  crude  and 
general,  was  sufficient,  in  substance,  to  admit  the  evidence.  The 
remedy  of  the  plaintiff,  if  it  was  deemed  indefinite  and  uncer- 
tain, was  bv  motion  to  correct  the  answer. 

2.  It  is  argued  that  the  arrest  of  the  plaintiff  without  a  war- 
rant was  illegal,  and  cannot  be  justified.    The  defendants,  by 
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virtue  of  their  offices,  were  conservators  of  the  public  489  peace, 
and  had  a  right  at  common  law  to  arrest  all  persons  who  were 
guilty  of  a  breach  of  the  peace,  or  other  violation  of  the  crim- 
inal laws,  in  their  presence;  but  in  all  such  cases  the  arrest  must 
be  made  at  the  time  of  the  offense,  or  immediately  after  its  com- 
mission. The  provisions  of  the  ordinance  pleaded  in  that  be- 
half are  substantially  to  the  same  effect,  and  authorized  a  sum- 
mary  arrest  of  anyone  in  the  act  of  violating  any  of  the  general 
laws,  or  any  ordinances  of  the  city  passed  in  accordance  there- 
with. The  city  council  had  power  to  pass  such  an  ordinance, 
authorizing  police  officers  to  make  arrests  of  persons  engaged  in 
a  breach  of  the  peace  without  warrant,  such  authority  not  being 
repugnant  to  the  general  laws  of  the  state:  1  Am.  &  Eng.  Ency. 
of  Law,  735,  notes,  and  cases  cited;  Commonwealth  v.  Hastings, 
9  Met.  259;  White  v.  Kent,  11  Ohio  St.  550.  A  disturbance 
and  violation  of  public  order  is  a  breach  of  the  peace:  2  Am.  & 
Eng.  Ency.  of  Law,  515.  The  evidence  tends  to  show  that  the 
alleged  violation  of  the  ordinance  may  fairly  be  said  to  have 
been  committed  in  the  presence  of  the  defendants.  They  had 
heard  the  disturbance  and  disorderly  conduct  from  the  outeide. 
of  the  house,  and  the  evidence  tends  to  show  that  they  had 
been  summoned  there  or  their  attention  had  been  attracted 
to  it.  The  chief  of  police  arrived  in  time  to  become  aware 
of  the  conduct  in  progress  within,  and,  acting  in  apparent 
good  faith  and  on  what  appeared  to  be  reasonable  ground, 
ordered  the  house  to  be  pulled.  The  policemen  at  once  en- 
tered the  house  and  found  the  plaintiff  an  inmate  and  abid- 
ing therein.  The  evidence  tends  to  show  that  she  was  its  pro- 
prietor. The  authority  of  conservators  of  the  public  peace  to 
make  arrests  in  such  cases  should  be  liberally  construed  and  up- 
held, but  always  at  the  risk  that  they  will  be  liable  if  it  be  mis- 
used or  abused:  People  v.  Bartz,  53  Mich.  493;  Ballard  v.  State, 
43  Ohio  St.  340;  O'Connor  v.  Bucklin,  59  N.  H.  589;  State  v. 
Russell,  Houst.  Cr.  Cas.  122. 

500  por  these  reasons,  we  think  there  must  be  a  new  trial. 
The  order  setting  aside  the  release  appears  to  have  been  war- 
ranted by  the  facts,  and  should  be  affirmed.  The  appeal  from 
the  order  refusing  a  new  trial  cannot  be  sustained.  The  or- 
der was  not  appealable:  Laws  1895,  c.  212. 

By  the  Court.  The  order  setting  aside  the  release,  appeal- 
«d  from  is  affirmed;  the  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial;  and  the  appeal 
from  the  order  refusing  a  new  trial  is  dismissed. 
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DISORDERLY  HOUSES.— A  bouse  Is  disorderly  which  tends  to 
public  annoyance,  although  only  one  person  may  have  been  actually 
disturbed:  Notes  to  State  v.  Galley,  17  Am.  St.  Rep.  706;  Harmes  v. 
State,  8  Am.  St.  Rep.  471;  Beard  v.  State,  71  Md.  275;  17  Am.  St  Rep. 
536.  and  note. 

BREACH  OP  PEACE.  WHAT  IS.— A  breach  of  the  peace  Is  a  vio- 
lation of  public  order,  a  disturbance  of  the  public  tranquility,  by  any 
act  or  conduct  inciting  to  violence,  or  tending  to  provoke  or  excite 
others  to  break  the  peace:  People  v.  Johnson,  86  Mich.  175;  24  Am. 
St  Rep.  116. 

ARREST  WITHOUT  WARRANT— BREACH  OP  PEACE.— An 
officer  may,  without  warrant,  arrest  one  who  commits  a  breach  of 
the  peace  in  his  presence:  Martin  v.  State,  89  Ala.  HR:  18  Am.  St 
Rep.  91;  People  v.  Johnson,  86  Mich.  175;  24  Am.  St.  Rep.  116.  He 
may  enter  any  house,  the  door  of  which  is  unfastened,  where  there 
Is  a  noise  amounting  to  a  breach  of  the  peace,  and  arrest  any  person 
disturbing  the  peace  there  in  his  presence:  Commonwealth  v.  Tobin, 
108  Mass.  426;  11  Am.  Rep.  375. 


Dobie  v.  Fidelity  and  Casualty  Company  op 

New  York. 

[96  Wisconsin,  540.] 

SURETYSHIP— EXONERATION  OP  SURETY  WITHOUT 
HIS  PAYING  DEBT.— A  surety  may,  by  an  action  in  equity,  compel 
bis  principal  to  exonerate  him  from  liability  by  discharging  the  debt 
for  which  both  are  liable,  although  the  surety  has  not  first  paid  it 

Action  to  compel  the  payment  of  a  judgment  and  to  exonerate 
a  surety  from  liability.  In  an  action  for  personal  injuries,  one 
Knute  Anderson  obtained  a  judgment  against  M.  C.  Burke  and 
John  Burke.  The  Burkes  were  insured  against  such  claims  by 
the  Fidelity  and  Casualty  Company,  which  company  defended 
the  action.  It  procured  one  Dobie  and  Tennis  to  become  sureties 
on  the  defendant's  appeal,  and  gave  them  its  own  bond  in  the  sum 
of  seven  thousand  dollars  to  indemnify  them  on  account  of  their 
obligation  as  sureties.  There  was  a  judgment  against  the  defend- 
ant on  the  appeal,  and  Dobie  and  Tennis  became  liable  on  their 
undertaking.  Before  any  part  of  the  judgment  was  paid,  the 
plaintiff,  Dobie,  brought  this  action  to  compel  the  defendant 
company  to  pay  the  judgment  and  thus  exonerate  the  plaintiff 
from  liability.  There  was  a  judgment  upon  the  pleadings  for 
the  plaintiff,  and  the  defendant  appealed. 

Ross,  Dwyer  &  Hanitch,  for  the  appellant. 

Thorson  &  Crawford,  for  the  respondent. 

Mt  NEWMAN,  J.  The  question  presented  is  whether  the 
complaint  states  a  cause  of  action.    The  action  is  by  a  surety 
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to  compel  bis  principal  to  pay  the  debt  for  which,  both  are  lia- 
ble, for  the  exoneration  of  the  surety.  It  is  ultimately  the  de- 
fendant's liability.  That  party  is  the  principal  debtor,  who  is 
ultimately  liable  for  the  debt.  The  question  is,  whether  a  sure- 
ty can  in  equity  compel  his  principal  to  exonerate  him  from 
liability  by  extinguishing  the  obligation  without  having  first 
paid  it  himself.  It  seems  to  be  well-settled  that  a  surety  against 
whom  a  judgment  has  been  rendered  may,  without  making 
payment  himself,  proceed  in  B4a  equity  against  his  principal 
to  subject  the  estate  of  the  latter  to  the  payment  of  the 
debt,  in  exoneration  of  the  surety:  2  Beach's  Modern  Equity 
Jurisprudence,  sec.  903;  3  Pomeroy's  Equity  Jurisprudence, 
sec.  1417;  Willard's  Equity  Jurisprudence,  110;  United  New 
Jersey  etc.  Co.  v.  Long  Dock  Co.,  38  N.  J.  Eq.  142;  Beaver 
v.  Beaver,  23  Pa.  St.  167;  Gibbs  v.  Mennard,  6  Paige,  258; 
Warner  v.  Beardsley,  8  Wend.  194;  7  Am.  &  Eng.  Ency,  of  Law, 
486,  cases  in  note. 

By  the    Court.    The  judgment    of   the   circuit   court   for 
Douglas  county  is  affirmed. 


SURETYSHIP.— A  surety  may,  in  equity,  compel  his  principal  to 
discharge  the  debt:  Pride  v.  Boyce,  Bice  Eq.  275;  33  Am.  Dec.  7& 


Chicago  and  Northwestern  Railway  Co.  v.  Mi  - 
waukee,  Racine,  and  Kenosha  Railway  Co. 

[95  Wisconsin,  661.] 

HIGHWAYS-TITLE  OP  ABUTTING  OWNER.— The  owner 
of  land  abutting  upon  a  public  street  or  highway  has  the  legal  title 
to  the  center  of  such  street  or  highway,  subject  only  to  the  public 
easement 

HIGHWAYS-RAILROADS-ADDITIONAL  SERVITUDE.— 
The  appropriation  of  a  public  highway  for  the  purposes  of  a  rail- 
road is  the  imposition  of  an  additional  burden  upon  the  abutting  own- 
ers, and  is,  therefore,  the  taking  of  private  property  for  public  use. 

RAILROADS-COMMERCIAL  STREET  RAILWAY— ADDI- 
TIONAL SERVITUDE.— The  construction,  on  a  public  street,  of  a 
commercial  street  railway,  that  is,  one  for  the  transportation  of  mer- 
chandise, personal  baggage,  mall  and  express  matter,  as  well  as  pas- 
sengers, is,  though  operated  by  electricity,  not  a  mere  exercise  of 
the  public  easement  previously  acquired  by  the  establishment  of  sucb 
street,  but  constitutes  an  additional  servitude  or  burden  for  which  an 
abutting  owner  is  entitles!  to  compensation,  although  such  owner 
may  be  a  railroad  company  whose  line  is  crossed  in  the  street  by  the 
tracks  of  the  other  company. 

Injunction  to  prevent  the  defendant  from  constructing  its 
track  across  plaintiff's  road.    The  plaintiff,  the  Chicago  &  North- 
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western  Railway  Company,  was  a  corporation,  organized  under 
the  laws  of  Wisconsin,  and  owned,  and  operated  by  steam  power 
a  line  of  railway,  consisting  of  two  main  tracks,  from  Milwau- 
kee to  Chicago.  In  Milwaukee,  its  line,  running  nearly  north 
and  south,  crossed  Milwaukee  avenue  almost  at  right  angles. 
This  railway  was  engaged  in  the  carriage  of  passengers  and 
freight  The  defendant  railway,  also  a  Wisconsin  corporation, 
was  authorized,  by  its  articles  of  association,  to  build  and  ope- 
rate a  street  railway  from  Milwaukee  to  Kenosha.  Cars  were 
to  be  run  on  this  road  for  the  purpose  of  carrying  passengers, 
merchandise,  personal  baggage,  mail  and  express  matter.  The 
part  of  the  defendant's  proposed  railway  in  question  was  to> 
be  a  part  of  its  connecting  line  between  the  two  cities  named. 
That  part  of  the  road  in  question  was  on  Milwaukee  avenue. 
The  defendant  company  was  engaged  in  constructing  this  part 
of  its  road  along  that  avenue,  and  which,  of  course,  would, 
if  completed,  cross  the  plaintiff's  road,  on  that  avenue,  nearly 
at  right  angles,  when  the  plaintiff  commenced  this  action  to 
perpetually  enjoin  the  defendant  from  constructing  its  track 
over  and  across  or  upon  the  plaintiff's  land,  which  it  owned  to 
the  center  of  the  avenue  on  the  south  side  and  east  of  its  road 
for  a  distance  of  two  hundred  feet,  and  on  the  north  side  and 
east  of  its  road  for  a  distance  of  fifty  feet,  as  well  as  to  enjoin  it 
from  crossing  the  railroad  tracks  of  the  plaintiff,  or  in  any  man- 
ner interfering  therewith.  The  plaintiff's  motion  for  a  prelim- 
inary injunction  was  denied,  and  it  appealed. 

Hah  ft  Cary,  for  the  appellant. 

Kearney,  Phipps  &  Thompson  and  Quarles,  Spence  ft  Quarles, 
for  the  respondent. 

■••  CASSODAY,  C.  J.  Milwaukee  avenue,  at  South  Mil- 
Yankee,  runs  east  and  west,  and  the  plaintiff's  railroad  tracks 
cross  it  nearly  at  right  angles.  Its  depot  grounds  at  that  place 
extend  east  from  such  tracks  along  the  south  side  of  the  avenue, 
and  abutting  thereon,for  a  distance  of  two  hundred  feet.  On  the 
north  side  of  the  avenue,  and  abutting  thereon,  and  immediate- 
ly east  of  said  tracks,  the  plaintiff  owns  a  strip  of  land  or  right 
of  way  fifty  feet  in  width.  The  answer  expressly  admits  "that 
the  plaintiff  is  the  owner  of  the  lands"  so  described,  "within 
said  public  street,  and  to  the  center  line  thereof,"  on  both  sides, 
"subject  to  the  easement  vested  in  the  public."  This  admission 
is  in  accordance  with  the  well-settled  rule  of  law  in  this  state 
to  the  effect  that  the  owner  of  land  abutting  upon  a  public 
ftnet  or  highway  has  the  legal  title  to  the  center  of  such  street 
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or  highway,  subject  IMtT  only  to  the  public  easement:  Milwaukee 
v.  Milwaukee  etc.  R.  R.  Co.,  7  Wis.  85;  Mariner  v.  Schulte,  13 
Wis.  692.  Upon  this  principle  it  has  been  held  by  this  court 
that  the  abutting  owner  has  such  rights  of  property  in  the  soil 
within  the  limits  of  a  street  or  highway  that  he  may  remove 
portions  thereof,  and  construct  vaults  or  other  areas  under  the 
sidewalk,  with  openings  in  the  walk,  and  construct  projecting 
bay  windows,  provided  he  does  so  in  a  manner  not  to  interfere 
with  or  endanger  public  travel:  Pap  worth  v.  Milwaukee.  64 
Wis.  389;  Hay  v.  Weber,  79  Wis.  590;  24  Am.  St.  Rep.  737.  The 
general  rule  is,  that  subject  to  such  public  easement,  the  abut- 
ting owner  has  all  the  rights  and  remedies  of  an  absolute  owner 
in  fee:  3  Elliott  on  Railroads,  6ec.  1085. 

Such  being  the  facts  and  the  law  in  this  case,  it  is  obvious 
that  the  adjudication  of  cases  arising  in  certain  states  and  cities 
where  the  title  to  the  land  within  the  limits  of  public  streets 
and  highways  is  vested  in  the  state  or  the  public  can  have  no 
bearing  upon  the  question  here  involved,  since  the  title  to  the 
land  of  such  abutting  owner  in  such  states  and  cities  terminates 
at  the  outer  lines  of  the  street  or  highway;  and  hence  such  abut- 
ting owner  in  such  states  and  cities  can  only  have,  in  addition 
to  such  public  easement,  a  right  of  ingress  and  egress  to  and 
from  his  premises,  or,  as  it  is  sometimes  called,  "an  easement 
of  access"  to  and  from  his  premises:  3  Elliott  on  Railroads,  sec. 
1085.  The  question  presented,  therefore,  is  whether  the  con- 
struction of  the  defendants  track  and  operating  its  street  rail- 
way, as  proposed,  across  the  plaintiff's  tracks,  and  upon  and 
over  the  plaintiff's  lands  so  within  Milwaukee  avenue,  would 
be  merely  an  exercise  of  the  public  easement  previously  acquir- 
ed by  the  construction  of  that  avenue,  or  an  additional  servitude 
and  burden,  for  which  the  plaintiff,  as  such  abutting  owner,  is 
entitled  to  compensation.  In  Ford  v.  Chicago  etc.  R.  R.  Co., 
14  Wis.  GOO,  616,  80  Am.  Dec.  791,  Dixon,  C.  J.,  speaking  for 
the  court,  and  following  New  York  and  Massachusetts  cases, 
among  other  things,  in  568  effect,  said:  "It  is  too  well  settled 
to  allow  it  now  to  be  drawn  in  dispute  before  this  court  that  the 
proprietors  of  lots  bounded  by  a  public  street  within  a  recorded 
town  plat  or  village  take  to  the  center  of  the  street,  and  own 
the  soil,  subject  to  the  public  easement."  The  conclusion  is, 
therefore:  "That  a  railroad  company  cannot  appropriate  and 
occupy  it  with  the  track  of  its  road  without  the  consent  of  such 
proprietor,  or  without  compensation  made  to  him,  and  that 
neither  the  legislature  nor  municipal  authorities  have  any  pow- 
er to  dispense  with  such  compensation,  seems  irresistible. 
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The  reason  is  stated  in  few  words  by  Chief  Justice  Shaw:  The 
two  uses  are  almost,  if  not  wholly,  inconsistent  with  each  other; 
so  that  taking  the  highway  for  a  railroad  will  nearly  supersede 
the  former  use  to  which  it  had  been  legally  appropriated/  The 
dedication  to  the  public  as  a  highway  enhances  the  value  of  the 
lot,  and  renders  it  more  convenient  and  useful  to  the  owner. 
The  use  by  the  railroad  company  diminishes  its  value,  and  ren- 
ders it  inconvenient  and  comparatively  useless.  It  would  be  a 
most  unjust  and  oppressive  rule  which  would  deny  the  owner 
compensation  under  such  circumstances."  Accordingly,  the 
court  affirmed  the  judgment  granting  a  perpetual  injunction. 
To  the  same  effect:  Hegar  v.  Chicago  etc.  Ry.  Co.,  26  Wis. 
624;  Pettibone  v.  Hamilton,  40  Wis.  411;  Kneeland  v.  Van 
Yalkenburgh,  46  Wis.  434;  32  Am.  Rep.  719;  Burbach  v. 
Schweinler,  56  Wis.  391;  Norcrose  v.  Griffiths,  65  Wis.  607, 
611;  56  Am.  Rep.  642.  Since  such  abutting  owners  have 
the  legal  title  to  the  lands  in  the  street,  subject  only  to  the 
public  easement,  it  follows  that,  whenever  such  street  is  aban- 
doned or  vacated,  such  easement  becomes  extinguished  and 
such  abutting  owners,  respectively,  thereby  acquire  the  right 
to  possession  as  reversioners:  Burbach  v.  Schweinler,  56  Wis. 
301;  Racine  v.  Crotsenberg,  61  Wis.  485;  50  Am.  Rep.  149.  "It 
is  well-settled  in  this  state  that  the  appropriation  of  a  public 
highway  for  the  purposes  of  a  railroad  is  the  imposition  of  an 
additional  burden  upon  the  abutting  509  owners,  and  hence  is 
the  taking  of  private  property  for  public  use,  within  the  mean- 
ing of  section  13,  article  1,  of  the  constitution:  Buchner  v.  Chi- 
cago etc.  Rv.  Co.,  60  Wis.  272. 

Such  are  the  settled  rules  of  law  applicable  to  ordinary  steam 
railways  constructed,  maintained,  and  operated  in  public  streets 
for  the  carriage  of  passengers  and  freight.  The  question  recurs 
whether  the  proposed  6treet  railway  comes  within  the  princi- 
ples of  law  thus  stated,  or  whether  it  will  be  a  mere  exercise  of 
the  easement  acquired  by  the  public  when  Milwaukee  avenue 
was  first  opened  to  public  use.  In  Hobart  v.  Milwaukee  City 
Ry.  Co.,  27  Wis.  194,  9  Am.  Rep.  461,  it  was  held  that:  'The 
construction  and  operation  of  a  horse  railway  in  the  public 
streets  of  a  city,  by  authority  from  the  city  government,  is  not 
a  new  burden  imposed  upon  the  owners  of  the  fee  of  the  land, 
and  they  are  not  entitled  to  a  compensation  therefor,  except 
where  some  private  right  of  such  an  owner  (as  his  free  access 
to  his  own  land  or  buildings)  has  been  materially  impaired 
thereby."  The  learned  chief  justice  who  WTote  the  opinion  of 
the  court  in  that  case,  after  showing  that  different  courts  and 
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different  judges  of  the  same  court  have  disagreed  as  to  whether 
the  establishment  and  running  of  a  horse  railroad  in  a  public 
street  was  an  imposition  of  an  additional  burden  upon  the  land 
of  the  abutting  owners,  reaches  the  conclusion  "that  the  lay- 
ing down  of  the  rails  and  running  of  the  cars  in  the  manner 
shown  by  this  case  is  not  the  appropriation  of  the  street  to  a 
new  use,  requiring  compensation  to  be  made  therefor  to  the 
plaintiff,  unless  he  has  shown  that  he  will  suffer  some  private 
or  peculiar  injury  by  being  deprived  of  that  free  access  to  his 
premises  which  otherwise  he  would  continue  to  have  and  enjoy." 
In  that  case  the  vehicles  were  drawn  by  horses,  the  same  as  or- 
dinary carriages,  the  only  difference  being  in  the  size  and  shape 
of  the  vehicles,  and  the  fact  that  in  the  one  case  they  were  con- 
fined to  the  fixed  570  iron  track  at  grade,  while  in  the  other  they 
were  not;  and  yet,  even  in  that  case,  the  conclusion  of  the  court 
mentioned  was  manifestly  so  reached  with  some  hesitation.  The 
defendant  in  that  case  was  incorporated  under  a  special  charter, 
and  the  law  in  force  at  the  time  authorized  the  municipality  to 
grant  to  such  corporation  "such  use  .  ...  of  any  streets  within 
its  limits  for  the  purpose  of  laying  single  or  double  tracks  and 
running  cars  thereon  for  the  carriage  of  passengers  only,  to  be 
propelled  by  animals  or  such  other  power  as  shall  be  agreed  un": 
Laws  I860,*  c.  313,  sees.  1,  3,  4;  Rev.  Stats.,  sec.  1862.  The 
same  act  authorized  such  corporation  to  extend  its  railways  to 
any  points  within  any  town  adjoining  such  municipality,  and  to 
lay  and  operate  its  railway  upon  the  highways  therein  so  as  not 
to  obstruct  public  travel  thereon,  upon  procuring  the  written 
consent  of  a  majority  of  the  supervisors  of  such  town:  Rev. 
Stats.,  sec.  1863.  In  1880  the  powers  of  such  street  railway 
corporations  were  enlarged  and  extended  so  as  to  authorize  the 
same  to  build  and  operate  their  railways  "in  any  village  or  town, 
or  to  extend  from  any  point  in  one  village  or  town  to,  into,  or 
through  any  other  village  or  town;  and  for  running  of  cars 
propelled  by  animals,  for  the  carriage  of  either  passengers  or 
freight;  ....  but  not  so  as  to  obstruct  the  common  public 
travel  thereon ":  Laws  1880,  c.  221;  Sanborn  and  Berrymnn's 
Annotated  Statutes,  sec.  1863.  In  1881  the  powers  of  such 
street  railway  corporations  were  further  enlarged  and  extended 
so  as  to  authorize  the  same  to  run  "cars  thereon  for  the  car- 
riage of  freight  and  passengers,  to  be  propelled  by  animals  or 
such  other  power  as  shall  be  agreed  on":  Laws  1881,  c.  219; 
Sanborn  and  Berryman's  Annotated  Statutes,  sec.  1862.  In 
1891  the  act  of  1880  (Sanborn  and  Berryman's  Annotated 
Statutes,  sec.  1863,)  was  amended;  and  the  powers  of  such  cor- 
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porations  further  enlarged  and  extended  so  that  6uch  railways 
should  not  be  limited  to  "streets/'  and  so  that  cars  might  be 
propelled  thereon  by  "other  power"  as  well  as  *Tby  animals/' 
"for  5T1  the  carriage  of  either  passengers  or  freight":  Laws 
1891,  c.  387. 

As  indicated  in  the  statement  made,  the  part  of  the  defend- 
ant's proposed  railway  in  question  is  to  be  a  part  of  its  connect- 
ing line  of  railway  from  the  city  of  Kenosha  to  the  city  of  Mil- 
waukee; and,  as  expressed  in  the  defendant's  charter,  it  intends 
to  use  said  railway,  when  constructed,  for  the  carriage  and 
transportation  of  passengers,  merchandise,  personal  baggage, 
mail,  and  express  matter,  in  cars  and  trains  propelled  by  loco- 
motive engines  and  electricity  and  other  power;  but  with  no 
provision  for  condemning  lands  or  acquiring  the  right  of  way, 
nor  for  joining  and  uniting  with  other  railways  in  forming 
crossings,  intersections,  and  connections,  nor  in  adjusting  dif- 
ferences in  case  of  disagreement,  as  required  by  statute  in  the 
case  of  steam  railways:  Sanborn  and  Berryman's  Annotated 
Statutes,  sec.  1828,  subd.  6.  Such  a  railway  is  not  a  street  rail- 
way, within  the  ruling  of  the  Hobart  case,  nor  as  generally  un- 
derstood. Upon  what  principle  of  law  can  it  be  said  that,  be- 
fore the  plaintiff  can  construct  its  railway  across  or  upon  a 
public  street  or  highway  at  grade,  it  must  make  compensation 
to,  or  acquire  the  consent  of,  the  abutting  landowner,  and  yet 
that  the  defendant  can  do  the  same  thing  without  such  compen- 
sation or  consent?  The  mere  difference  in  motive  power  would 
seem  to  be  insufficient.  Besides,  there  is  certainly  far  more 
difference  in  the  use  of  mere  horse  power,  as  in  Hobart  v.  Mil- 
waukee City  "Ry.  Co.,  27  Wis.  194;  9  Am.  Rep.  461,  and  electric 
power,  as  in  the  case  of  the  defendant,  than  there  is  in  the  case 
of  electricity  and  steam.  A  mere  street  railway  for  carrying 
''passengers  only,"  as  the  statute  prescribed  under  which  the 
Hobart  case  was  decided,  would  greatly  relieve  the  streets  of  a 
city  or  village  from  travel,  and  hence  would,  to  that  extent, 
facilitate  travel  on  foot  or  by  carriage.  Such  street  railways 
under  the  decision  in  that  case,  do  not  necessarily  constitute 
an  additionl  BTa  servitude  nor  burden  for  which  the  abutting 
owners  are  entitled  to  compensation.  The  same  would,  to  some 
extent,  be  true  as  to  the  suburbs  of  cities  and  villages.  But  the 
principle  has  no  application  to  the  country  towns  between  Ke- 
nosha and  Milwaukee.  The  carriage  of  "passengers  only"  prob- 
ably included  such  articles  and  effects  as  the  passengers  re- 
tained in  their  own  personal  custody.  But  the  several  amend- 
ments-of  the^Revised  Statutes  mentioned  purposely  dropped  out 
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the  word  "only,"  and  added  the  word  "height,"  and  also  added 
the  words  "other  power,"  as  well  as  horse  power.  In  other 
words,  the  manifest  purpose  of  the  amendments  was  to  author- 
ize the  construction  and  operation  of  commercial  railways  up- 
on such  streets  and  highways  without  consent  of,  or  compensa- 
tion to  abutting  owners.  The  charter  of  the  defendant  com- 
pany contemplates  the  construction  and  operation  of  such  com- 
mercial railway  between  Milwaukee  and  Kenosha,  which,  of 
course,  on  the  same  theory,  might  be' extended  to  Chicago. 
That  such  commercial  railway  upon  public  streets  and  high- 
ways, engaged  in  the  carriage  and  transportation  of  mer- 
chandise, personal  baggage,  mail,  and  express  matter  as  well  as 
passengers,  would  tend  to  obstruct  and  interfere  with  the  or- 
dinary uses  of  a  street  or  highway,  would  seem -to  be  quite  mani- 
fest. Such  use  of  streets  and  highways  by  such  commercial  rail- 
ways constitutes,  in  our  judgment,  an  additional  servitude  or 
burden  upon  the  lands  of  abutting  owners  for  which  they  are 
entitled  to  compensation.  This  certainly  is  in  harmony  with  the 
decisions  of  this  court.  While  there  is  much  contrariety  of  opin- 
ion on  the  subject,  yet  the  better  rule  seems  to  be  that  a  com- 
mercial railroad  constitutes  an  additional  servitude  or  burden 
for  which  abutting  owners  are  entitled  to  compensation:  3  El- 
liott on  Railroads,  sec.  1087,  and  cases  there  cited:  Shepardson 
v.  Milwaukee  etc.  R.  R.  Co.,  6  Wis.  605;  Sherman  v.  Milwaukee 
etc.  R.  R.  Co.,  40  Wis.  645;  Sweet  v.  Rechel,  159  U.  S.  380; 
Lahr  5T»  v.  Metropolitan  Elevated  Ry.  Co.,  104  N.  Y.  268; 
Willamette  Iron  Works  v.  Oregon  Ry.  &  Nav.  Co.,  26  Or.  224; 
46  Am.  St.  Rep.  620;  State  v.  Chicago  etc.  Ry.  Co.,  36  Minn. 
402. 

By  th^.  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  grant  the  tempo- 
rary injunction,  and  for  further  proceedings  according  to  law. 


HIGHWAYS-TITLE  OP  ABUTTING  OWNER.— Property  In  soil 
of  highway  Is  not  in  public,  but  in  the  owner  of  the  land  over  which 
it  passes:  State  v.  Buckner,  Phlll.  (N.  O.)  559;  98  Am.  Dec.  83;  Holden 
y.  Shattuck,  34  Vt.  336;  80  Am.  Dec.  684.  An  owner  of  a  lot  bounded 
by  a  public  street  takes  to  the  center  thereof,  and  owns  the  soil  sub- 
ject to  the  public  easement:  Ford  v.  Chicago  etc.  R.  R.  Co.,  14  Wis. 
609;  80  Am.  Dec.  791;  O'Neal  ▼.  Sherman,  77  Tex.  182;  19  Am.  St. 
Rep.  743. 

HIGHWAYS  — RAILROAD— TAKING  OP  PRIVATE  PROP- 
ERTY.—A  railroad  company  cannot  appropriate  and  occupy  a  public 
street  with  the  track  of  its  road,  without  the  consent  of  the  pro- 
prietors of  lots  bounded  by  such  street,  or  without  compensation 
made  to  them:  Ford  ▼.  Chicago  etc.  R.  R.  Co.,  14  Wis.  609;  80  Am. 
Dec.  791;  Penn  Mut.  Life  Ins.  Co.  v.  Heiss,  141  lli  85;  88  Am.  8L 


Jan.  1897.}  Qbilfuss  v.  Cobbigak.  143 

Rep.  273.  The  erection  or  operation  of  a  railway  In  a  street  39 
inconsistent  with  the  nee  of  the  street;  and,  with  regard  to  abutting 
owners,  is  a  taking  of  private  property,  which  will  not  be  permitted 
without  the  proper  compensation  to  such  owners:  Note  to  Abendroth. 
t.  Manhattan  Ry.  Co.,  19  Am.  St  Rep.  469.  Compare  Theobald  v. 
Louisville  etc  Ry.  Co.,  66  Miss.  279;  14  Am.  St  Rep.  564. 

COMMERCIAL.  RAILWAY— ADDITIONAL  SERVITUDE.— The 
appropriation  of  a  public  street  to  the  construction  and  operation 
of  an  ordinary  commercial  railroad  upon  It  Is  not  a  proper  street  use: 
Adams  t.  Chicago  etc.  R.  R.  Co.,  39  Minn.  286;  12  Am.  St  Rep.  644. 
Compare  Rafferty  v.  Central  Traction  Co.,  147  Pa.  St  579,  30  Am.  St. 
Rep.  763i  Chicago  etc.  Ry.  Co.  v.  Street  Ry.  Co.,  139  Ind.  297,  47 
Am.  St  Rep.  264,  showing  that  a  street  railway  is  not  an  additional 
burden  to  that  of  the  general  easement  in  the  street  See,  also,  mono- 
graphic note  to  Vai'derllp  v.  Grand  Rapids,  16  Am.  St  Rep.  610-615, 
on  what  is  a  taking  of  public  property  for  public  use. 
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STORAGE  WARRANTS-WAREHOUSE  RECEIPTS-CHAIN 
TEL  MORTGAGES.— Although  a  corporation  engaged  in  smelting 
ore  issues  so-called  "storage  warrants"  on  Iron  in  its  yard,  the  title 
to,  and  constructive  possession  of,  the  property  covered  thereby  does 
not  pass  by  their  transfer  and  Indorsement  as  in  the  case  of  nego- 
tiable warehouse  receipts.  To  have  the  effect  of  warehouse  receipts 
they  must  be  issued  by  a  warehouseman,  or  one  openly  engaged  in 
the  business  of  storing  property  for  others  for  a  compensation. 
Hence,  the  surreptitious  issuance  of  false  "storage  warrants,"  or  re- 
ceipts, by  such  a  corporation,  does  not  constitute  it  a  warehousing 
corporation.  Neither  are  such  warrants  valid  as  chattel  mortgages 
upon  the  iron  named  in  them. 

PLEDGE.— TO  MAKE  A  VALID  PLEDGE  there  must  be 
either  an  actual  or  constructive  delivery  of  the  property  pledged; 
and  good  faith  does  not  avail  the  pledgee,  in  the  absence  of  delivery 
and  possession,  either  actual  or  constructive. 

STORAGE  WARRANTS— TRANSFER  OP— TITLE  TO  PROP- 
ERTY COVERED.— If  a  mining  corporation  and  a  furnace  corpora- 
tion engaged  in  smelting  iron  ore  are  both  owned  and  controlled  by 
the  same  person,  and  the  latter  company  gives  the  former  receipts 
in  the  form  of  "storage  warrants"  on  iron  stored  in  its  yard  for  the 
purpose  of  raising  money  without  injuring  its  credit  but  there  is  no 
consideration  for  the  transfer,  and  no  delivery  of  the  property  ex- 
cept by  a  transfer  of  the  warrants,  it  even  being  understood  that 
they  shall  be  returned  whenever  they  are  needed  by  the  furnace 
*  company,  on  account  of  sales  of  iron,  and  no  specific  iron  Is  ever  set 
apart  as  covered  by  the  warrants,  but  other  iron  is  piled  in  the  yant 
as  It  is  manufactured  and  indiscriminate  shipments  made,  the  min- 
ing company  acquires  no  title  to  the  iron  as  against  creditors  of  the 
furnace  company. 

STORAGE  WARRANTS— LIEN  AS  PLEDGEE,  AGAINST 
THIRD  PERSONS,  ON  PROPERTY  COVERED.— If  a  furnace  com- 
pany engaged  in  smelting  ore  gives  a  mining  corporation  receipts  in 
the  form  of  "storage  warrants"  on  iron  stored  in  its  yard,  a  bank  re- 
ceiving such  warrants  from  the  mining  company  as  collateral  secur- 
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ity,  but  getting  no  other  possession  of  the  iron  represented  than  by 
a  mere  transfer  of  the  warrants,  and  not  even  giving  notice  to  the 
furnace  company  of  its  claim  to  the  iron  covered  by  the  warrants, 
but  permitting  it  to  dispose  of  the  Iron  on  hand  and  to  substitute 
other  iron  in  its  place,  obtains  no  lien  on  the  iron,  against  third  per- 
sons, as  pledgee,  even  if  title  passed  to  the  mining  company,  for  the 
reason  that  there  is  no  delivery  of  iron  to  the  bank. 

A  JUDGMENT  NOTE  IS  NOT  RENDERED  FRAUDULENT 
by  the  fact  that  it  was  obtained  for  the  very  purpose  of  entering 
judgment  at  once  and  levying  execution  on  the  debtor's  property. 

Action  to  recover  the  value  of  ten  thousand  eight  hundred 
tons  of  pig  iron  levied  on  by  the  sheriff  of  Mercer  county,  Penn- 
sylvania, on  July  19,  1893,  upon  an  execution  issued  from  a 
court  of  that  county,  upon  a  judgment  in  favor  of  Price  McKin- 
ney,  receiver  of  Corrigan,  Ives  &  Co.,  for  one  hundred  and  seven- 
ty-eight thousand  nine  hundred  and  eight  dollars,  against  the 
Douglas  Furnace  Company,  a  corporation,  under  the  laws  of  the 
state  of  Illinois.  The  title  of  the  iron  was  the  question  in  con- 
troversy in  this  case.  The  plaintiff,  Geilfuss,  as  assignee  of  the 
Commercial  Bank  of  Milwaukee,  Wisconsin,  claimed  a  right  in 
the  iron  as  pledgee  of  the  Buffalo  Mining  Company,  a  Wisconsin 
corporation,  and  of  Ferdinand  Schlesinger,  to  secure  certain  loans 
made  by  the  hank  to  the  mining  company  and  to  Schlesinger. 
Corrigan  and  another,  the  defendants,  who  were  members  of  the 
firm  of  Corrigan,  Ives  &  Co.,  justified  the  seizure,  and  subsequent 
sale  of  the  iron  under  execution  against  the  Douglas  Furnace 
Company,  upon  the  ground  that  the  alleged  pledge  or  transfer 
of  the  iron  was  fraudulent  and  void  as  against  the  creditors  of  the 
Douglas  Furnace  Company.  The  Buffalo  Mining  Company,  a 
Wisconsin  corporation,  was  a  mining  corporation,  engaged  in 
mining  iron  ore  in  Michigan,  and  was  a  lessee  of  the  Buffalo  mine 
and  a  number  of  others.  The  Douglas  Furnace  Company,  an 
Illinois  corporation,  was  engaged  in  smelting  iron  ore  and  manu- 
facturing pig  iron  in  Mercer  county,  Pennsylvania.  The  defend- 
ants, Corrigan  and  Burke,  with  one  Franklin  T.  Ives,  were  co- 
partners doing  business  at  Cleveland,  Ohio,  under  the  firm  name 
of  Corrigan,  Ives  &  Co.,  and  were  engaged  in  the  business  of  sell- 
ing iron  ore  and  making  advances  thereon  for  a  commission,  as 
factors.  Both  the  furnace  company  and  the  mining  company 
were  owned  and  controlled  by  Schlesinger.  The  Douglas  Fur- 
nace Company,  being  largely  indebted  to  Corrigan,  Ives  &  Co., 
of  whom  it  purchased  its  iron,  but  not  wishing  to  injure  its  credit 
by  giving  the  firm  security  on  the  iron,  and  yet  wishing  to  raise 
money,  gave  the  Buffalo  Mining  Company  certain  receipts  in  the 
form  of  "storage  warrants"  on  iron  stored  in  its  yard.  The  fol- 
lowing was'the'form  of  the  warrants: 
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Warrant 

Number  .    Amount  received, tons.     Len  loss  in 

weight  from  handling  by  scale,  rust*  or  sand,  if 

any,  not  to  exceed tons. 

Donglas  Furnace  Company,  Sharpsville,  Mercer  Co.,  Pa.,  here- 
by acknowledge  to  have  received tons  of  pig  iron,  and  will 

deliver  the  same,  less  loss  in  weight  from  handling  by  scale,  rust, 

or  sand,  if  any,  not  to  exceed tons,  to  the  order  of  Buffalo 

Mining  Company,  at  its  yards  at  Sharpsville,  Pa.,  upon  payment 
of  storage  and  charges,  and  the  surrender  of  this  warrant  properly 
indorsed. 

•  Memorandum. 

Charges  from  189  ,  vis:  Labor  included, eta.  per  ton. 

Storage,  per  month, cts.  per  ton.  If  reweighed  when  de- 
livered,   ctB.  per  ton.  Storage  charges  named  above  pay- 
able every  six  months  from  date.    If  not  paid,  interest  will  be 

charged.    Beported  brand ,  said  to  be ,  record  book 

page .    Sharpsville,  Mercer  county,  Pa., ,  1893. 

By  DOUGLAS  FURNACE  COMPANY. 

MAX  HIRSCHFELD,  President 

F.  F.  OSBOBNE,  Secretary. 

There  was  no  consideration  for  the  transfer,  and  no  other  de- 
livery of  the  iron  than  the  turning  over  of  the  warrants,  and  it  was 
understood  that  they  should  be  returned  whenever  the  furnace 
company  needed  them  on  account  of  sales  of  iron.  No  specific 
iron  was  ever  set  apart  as  covered  by  the  warrants,  but  other  iron 
was  piled  in  the  yard  as  it  was  manufactured  and  indiscrimin- 
ately shipped.  The  Commercial  Bank  of  Milwaukee,  Wisconsin, 
received  some  of  these  "storage  warrants"  in  good  faith  from  the 
Buffalo  Mining  Company  as  collateral  security,  but  did  not  have 
any  other  possession  of  the  iron  than  that  given  by  the  transfer 
of  the  warrants.  It  never  even  notified  the  furnace  company  of 
its  claim  thereto,  but  permitted  the  latter  to  dispose  of  the  iron 
on  hand  and  to  substitute  other  iron  in  its  place.  In  June,  1893, 
Corrigan,  Ives  ft  Co.  had  accepted  time  drafts  of  Schlesinger** 
milling  companies  to  the  amount  of  about  two  hundred  thousand 
dollars,  which  drafts  were  then  falling  due  at  intervals  of  only 
a  few  days.  The  companies  were  unable  to  meet  this  paper  as  it 
fell  due  and  it  was  not  taken  up.  Schlesinger  obtained  from  Cor- 
rigan, Ives  ft  Co.,  two  hundred  thousand  dollars  worth  of  fresh 
paper  to  take  up  the  old  paper  as  it  fell  due,  but  the  old  paper 
was  not  taken  up  as  promised  by  Schlesinger,  and  both  sets  of 
paper  remained  out  and  a  charge  against  Corrigan,  Ives  ft  Co. 
On  ascertaining  this  condition  of  things,  an  action  was  brought 
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by  Stevenson  Burke,  one  of  the  defendants  in  this  case,  in  a 
proper  court  at  Cleveland,  Ohio,  against  his  copartners,  to  close 
tip  the  partnership  relations  of  the  firm  of  Corrigan,  Ives  &  Co., 
to  which  he  belonged.  In  that  action  Price  McKinney  was  ap- 
pointed receiver  of  the  firm.  Soon  after  this  time,  Hirschfeld, 
president  of  the  Douglas  Furnace  Company,  and  one  Kriels- 
heimer,  Mr.  Schleeinger'a  secretary,  went  to  Cleveland,  with  the 
avowed  purpose  of  endeavoring  to  secure  the  receiver  of  Corrigan, 
Ives  ft  Co.,  for  the  indebtedness  owing  them  by  the  Douglas 
Furnace  Company.  At  that  interview  Corrigan,  Ives  ft  Co.  first 
learned  that  all  of  the  iron  at  the  furnaces,  except  about  three 
thousand  tons,  was  covered  by  storage  warrants.  Hard  words 
were  used  by  the  defendant,  Burke,  who  denounced  the  issuance 
of  the  warrants  as  a  "swindle,"  and  threatened  to  make  all  par- 
ties "walk  the  plank/'  After  consultation  with  attorneys,  Hr. 
Hirschfeld,  on  the  demand  of  Burke  and  the  receiver,  McKinney^ 
gave  a  judgment  note  representing  the  whole  indebtedness  of  the 
furnace  company  to  Corrigan,  Ives  ft  Co.,  and  delivered  it  to  the 
receiver.  At  the  same  time,  he  also  transferred,  as  collateral  se- 
curity, about  sixty  thousand  dollars'  worth  of  book  accounts  to 
the  receiver,  and  some  other  property  of  small  value.  Hirschfeld 
was  employed,  on  the  same  day,  by  Corrigan  and  Burke,  to  work 
for  them,  at  the  same  rate  that  he  had  been  employed  by  the 
Douglas  Furnace  Company.  The  receiver,  upon  receipt  of  the 
judgment  note,  went  at  once  to  Mercer  county,  Pennsylvania, 
entered  judgment  thereon,  and  had  all  the  iron  in  the  yard  levied 
upon  and  sold  by  the  sheriff.  The  trial  court  found  that  tho 
storage  warrants  were  not  issued  as  security  for  any  debt  or  de- 
mand, but  for  the  purpose  and  with  the  intention  of  vesting  title 
of  the  pig  iron  in  the  Buffalo  Mining  Company  in  good  faith, 
and  without  anv  intent  to  defraud  the  creditors  of  the  furnace 
company;  that  the  intention  of  the  furnace  company  in  the  issue 
and  delivery  of  such  storage  warrants  to  the  mining  company 
was  to  make  a  sale  of  the  iron  therein  described,  and  vest  title 
thereto  in  the  Buffalo  Mining  Company,  so  that  the  mining  com- 
pany  might  raise  money  by  the  sale  of  said  pig  iron,  or  in  any 
manner  it  saw  fit;  that  the  mining  company  also  had  such  inten- 
tion; that  the  Commercial  Bank  of  Milwaukee  made  advance- 
ments to  the  mining  company  upon  such  storage  warrants  in 
good  faith,  and  without  any  notice  or  knowledge  of  any  infirm* 
ity  of  title;  that  Burke,  Corrigan  and  McKinney  concerted  to- 
gether  and,  by  threats,  persuasion,  and  fraud,  procured  the  execu- 
tion of  the  judgment  note  for  the  purpose  of  at  once  levying  on 
all  the  property  of  the  Douglas  Furnace  Company,  without  re- 
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gard  to  the  rights  of  storage  warrant  holders;  that  they  had  full 
knowledge,  before  the  judgment  was  taken,  and  before  the  levy 
and  sale,  of  the  rights  of  the  bank;  that  by  their  acts  they  had 
converted  the  ten  thousand  eight  hundred  tons  of  pig  iron,  be- 
longing to  the  bank,  to  their  own  use;  that  they  fraudulently 
employed  Hirschfeld  as  their  own  agent,  so  that  he  could  not, 
or  would  not,  before  the  levy,  mark  and  set  off  to  storage  warrant 
holders  any  particular  parts  of  the  pig  iron;  and  that  the  value 
of  the  iron  was  one  hundred  and  sixteen  thousand  eight  hundred 
dollars.  Judgment  was  entered  against  the  defendants  for  this 
amount,  with  interest,  and  they  appealed. 

W.  J.  Turner,  J.  E.  Ingersoll,  and  Stephenson  Burke,  for  the 
appellants. 

Timlin  &  Olicksman  and  James  G.  Flanders,  for  the  respond* 
ent. 


WINSLOW,  J.  The  so-called  storage  warrants  were  not 
▼arehouse  receipts,  either  under  the  laws  of  Pennsylvania  or  of 
Wisconsin.  In  order  to  be  such,  they  must  be  issued  by  a  ware- 
houseman or  one  openly  engaged  in  the  business  of  storing 
property  for  others  for  a  compensation:  1  Brightly's  e64  Pur- 
don's  Digest,  12th  ed.,  p.  165,  sec.  1;  Bucher  v.  Commonwealth, 
103  Pa.  St.  528:  Shepardson  v.  Cary,  29  Wis.  34.  And  the  fact 
that  the  receipt  was  executed  by  a  warehouseman  must  affirma- 
tively appear  in  the  evidence:  Shepardson  v.  Cary,  29  Wis.  34. 
Not  only  was  there  no  proof  in  this  case  that  the  furnace  com- 
pany was  in  the  warehousing  or  storage  business,  but,  on  the 
contrary,  the  proof  was  conclusive  that  it  was  not  in  such  busi- 
ness, and  never  had  been.  The  fact  that  it  surreptitiously  issued 
the  false  receipts  in  question  did  not  constitute  it  a  warehous- 
ing corporation.  As  well  might  it  be  argued  that  the  issuance 
of  counterfeit  bank  bills  constitutes  the  counterfeiter  a  bank. 
It  seems  that,  had  the  certificates  been  negotiable  warehouse  re- 
ceipts, the  bank  would  have  acquired  a  valid  lien  upon  the  iron 
they  represented  by  the  transfer  and  indorsement  of  the  receipts 
to  it  by  the  Buffalo  Mining  Company:  Price  ▼.  Wisconsin  etc. 
Ins.  Co.,  43  Wis.  267;  1  Brightly^  Purdon's  Digest,  12th  ed., 
p.  165,  sec.  1.  But  we  may  dismiss  this  question,  because  they 
were  not  such  certificates,  and  the  plaintiff  obtains  ho  advan- 
tage from  the  fact  that  they  were  in  the  usual  form  thereof. 
Nor  were  the  certificates  valid  as  chattel  mortgages  upon  the 
iron  named  in  them,  not  only  because  they  are  not  chattel  mort- 
gages in  legal  effect,  but  also  because  by  the  law  of  Pennsyl- 
vania, as  well  as  by  the  law  of  Wisconsin,  a  chattel  mortgage 
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is  only  valid  as  to  third  persons  when  filed  in  the  proper  office, 
and  there  is  no  claim  of  any  filing  here:  1  Brightl/a  Purdon's 
Digest,  12th  ed.,  p.  665,  sees.  200-214.   • 

Thus,  at  the  outset  of  the  case,  it  appears  that  the  plaintiff 
had  no  interest  in  or  lien  upon  the  iron  in  question,  as  indorsee 
of  a  warehouse  receipt  nor  as  a  chattel  mortgagee.  Nor  can 
it  be  claimed  that  the  plaintiff  actually  bought  or  obtained  legal 
title  to  the  iron.  These  possible  claims  being  thus  eliminated, 
we  know  of  no  other  claim  which  the  plaintiff  can  make,  unless 
it  be  a  claim  as  pledgee  of  the  iron  as  collateral  to  the  debts  of 
the  Buffalo  Mining  Company  <KW  and  of  Schlesinger;  and  this, 
in  fact,  is  the  claim  made  in  the  complaint,  and  the  only  claim 
which  the  evidence  tends  to  justify.  It  becomes  necessary, 
then,  to  consider  the  question  whether  the  evidence  shows  a 
valid  pledge.  The  principles  of  law  governing  a  pledge  of  per- 
sonal property  are  simple  and  familiar.  To  constitute  a  valid 
pledge,  there  must  be  transfer  of  possession  to  the  pledgee,  act- 
ual or  constructive:  Seymour  ▼.  Colburn,  43  Wis.  71.  A  pledge 
differs  from  a  mortgage  in  this  important  respect,  namely,  that 
the  legal  title  to  the  property  pledged  remains  in  the  pledgor, 
subject  to  the  pledgee's  lien  for  his  debt,  while  a  mortgage 
passes  the  legal  title  to  the  mortgagee.  In  the  case  of  a  pledge, 
a  lien  i6  created,  to  the  existence  of  which  possession  is  absolute- 
ly necessary;  in  the  case  of  a  mortgage,  title  passes,  subject  to 
be  revested  by  performance  of  a  condition  subsequent:  Jones 
on  Pledges,  sees.  4,  7;  Thompson  v.  Dolliver,  132  Mass.  103. 
Therefore,  if  the  bank  had  any  interest  in  the  iron  at  the  time 
of  its  seizure,  it  was  that  of  a  lien  thereon,  by  way  of  a  pledge. 

In  considering  the  question  of  whether  it  had  such  a  lien 
which  was  valid  as  against  the  creditors  of  the  furnace  company, 
a  brief  recapitulation  of  the  essential  facts  will  be  useful. 
Ferdinand  Schlesinger  owned  two  corporations,  one,  a  mining 
corporation,  engaged  in  mining  ore  in  Michigan;  the  other,  a 
furnace  company,  engaged  in  smelting  ore  in  Pennsylvania. 
These  corporations  were  nominally  furnished  with  full  comple- 
ments of  officers,  but  in  fact  the  business  of  each  was  directed 
and  controlled  by  Schlesinger  as  though  it  were  his  own.  The 
furnace  company  had  a  large  stock  of  pig  iron  constantly  on 
hand  in  its  yards  in  Pennsylvania,  and  was  largely  indebted  to 
Corrigan,  Ives  &  Co.,  of  whom  it  purchased  its  iron.  It  refused 
to  give  Corrigan,  Ives  &  Co.  security  on  the  iron,  on  the  ground 
that  such  a  course  would  injure  its  credit.  In  order  to  raise 
money  for  the  furnace  company,  Schlesinger  caused  the  fur- 
nace 660  company  to  issue  apparent  storage  receipts  to  the  min« 
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ing  company,  without  consideration,  and  without  agreement  to 
purchase,  and  without  selection  or  delivery  of    the  property, 
either  actual  or  constructive,  unless  the  handing  over  of  the  re- 
ceipts be  delivery,  and  with  the  agreement  that  the    receipts 
should  be  returned  whenever  the  furnace  company  needed  them 
on  account  of  sale  of  the  iron.    On  receiving  the  receipts,  he 
borrowed  money  of  the  plaintiff  bank  upon  the  notes  of  the 
mining  company,  secured  by  assignment  of  the  receipts  as  col- 
lateral.   What  was  done  with  all  the  money  so  borrowed  does 
not  appear.    The  original  purpose  seems  to  have  been,  as  said 
in  respondent's  brief,  to  raise  money  for  the  furnace  company, 
and  the  evidence  shows  the  fact  that  the  mining  company  was 
almost  daily  remitting  money  in  large  amounts  to  the  furnace 
company,  as  well  as  the  fact  that  the  furnace  company  was  fre- 
quently remitting  to  the  mining  company.    None  of  the  remit- 
tances were  made  in  payment  of  the  iron  certificates,  nor  were 
they  ever  intended  to  be  applied  thereon.    The  fact  seems  to 
be  that  each  enterprise  was  bolstering  up  the  other  as  occasion 
required,  or,  rather,  that  Mr.  Schlesinger  was  using  the  prop- 
erty and  credit  of  his  apparently  separate  concerns  indiscrimin- 
ately, to  obtain  money  as  it  was  needed.    It  seems  probable  that 
much  of  the  money  borrowed  on  the  notes  of  the  mining  com- 
pany secured  by  the  receipts  in  question  was  forwarded  to  the 
furnace  company. 

The  court  found  that  the  bank  took  the  certificates  innocent- 
ly, without  knowledge  of  any  defect.  We  cannot  probably  dis- 
turb this  finding,  because  it  is  based  on  the  affirmative  evidence 
of  the  cashier  who  made  the  loans;  but,  in  view  of  the  facts 
proven  on  cross-examination  of  the  cashier  himself,  this  finding 
seems  to  be  a  considerable  tax  on  the  credulity.  The  facts  are, 
in  brief,  that  the  cashier  was  well  acquainted  with  Mr.  Schles- 
inger, so  much  so  that  in  1892  Schlesinger  put  in  his  hands 
one  share  of  stock  in  667  the  Buffalo  Mining  Company,  in  order 
that  he  might  become  a  director  of  the  company,  and  he  was 
thereupon  made  a  director  and  secretary  of  the  company,  and 
remained  such  until  April,  1893,  when  he  resigned,  and  re- 
turned his  share  of  stock.  This  was  after  the  loans  on  the 
credit  of  the  receipts  had  begun  to  be  made.  Notwithstand- 
ing his  high  official  position  in  the  mining  company,  he  testifies 
that  he  "knew  nothing  of  its  business,"  except  that  it  was  en- 
gaged in  mining.  We  think  he  could  hardly  have  failed  to  dis- 
cover the  manner  in  which  Mr.  Schlesinger  conducted  the  busi- 
ness of  his  nominal  corporations.  However  this  may  be.  he 
knew,  as  he  testifies,  that  the  mining  company  was  engaged  in 
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mining  ore,  and  not  in  buying  or  selling  pig  iron.  He  knew 
"something"  about  the  furnace  company;  knew  where  it  was 
doing  business;  knew  Mr.  Hirschfeld,  the  nominal  president; 
discounted  9ome  of  the  furnace  company's  paper;  obtained  gen- 
eral information  about  it  by  inquiries  through  commercial 
agencies  at  the  time  of  the  pledging  of  the  receipts.  In  view  of 
all  these  facts  which  were  within  his  knowledge,  and  the  facta 
which  he  might  have  ascertained  without  difficulty  by  very  lit- 
tle inquiry,  it  seems  almost  an  impeachment  of  his  intelligence 
to  9ay  that  he  received  the  receipts  in  ignorance  of  any  defect  or 
infirmity  in  them;  but  we  suppose  we  are  bound  by  the  finding, 
and  we  shall  proceed  on  that  basis. 

It  is  very  apparent  that,  had  the  certificates  remained  in  the 
hands  of  the  mining  company,  they  would  have  constituted  no 
obstacle  to  creditors  of  the  furnace  company  in  the  collection 
of  their,  debts.  They  were  subject  to  nearly,  if  not  quite,  all 
the  objections  which  render  transfers  void  as  to  creditors.  They 
were  absolutely  false  in  fact.  There  was  no  change  of  posses- 
sion of  the  iron;  no  payment  nor  agreement  to  pay  for  it;  no  in- 
tention to  pass  title.  They  were  the  merest  shams.  There 
was,  in  effect,  an  agreement  that  the  furnace  company  should 
Temain  the  apparent  owner,  e°8  with  the  right  to  sell  and  re- 
ceive and  dispose  of  the  proceeds  of  sales,  and  that  it  should 
have  the  right  to  call  back  certificates  whenever  it  needed  them 
for  this  purpose;  and  it  was  further  expected  that,  when  the 
need  for  borrowing  mflney  was  over,  the  certificates  should  all 
be  returned.  The  scheme  was  certainly  a  brilliant  one.  If  suc- 
cessful, it  created  a  shifting  title  or  interest,  which  readjusted 
itself  from  day  to  day  as  the  stock  changed,  automatically  at- 
taching to  each  new  pig.  of  iron  as  it  emerged  glowing  from  the 
furnace,  and  with  equal  facility  detaching  itself  from  each  pig 
that  was  sold  as  it  was  loaded  on  the  car  for  transportation  to 
the  vendee.  Certainly,  if  such  a  scheme  could  be  successful, 
the  inventor  should  take  high  rank  among  a  certain  class  of 
financiers;  and  the  laws  which  have  been  supposed  to  prevent 
secret  transfers  and  conveyances  in  fraud  of  creditors  must  be 
at  once  revised,  or  they  will  pass  into  the  dim  limbo  of  unexe* 
cuted  and  worn-out  legislation. 

It  is  seriously  and  ably  argued  that  the  scheme  has  been  sue* 
cessful;  that  the  original  transaction  has  been  purged  of  all  ob- 
jections by  the  intervention  of  the  innocent  third  pereon,  in  the 
shape  of  the  plaintiff  hank;  and  thus  that  the  shifting  and  self- 
adjusting,  but  void,  title  of  the  mining  company  has  been  turned 
into  an  equally  shifting  and  delusive,  but  good,  lien  for  the  bene- 
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fit  of  the  bank — a  lien  which  is  secret  and  invisible  to  creditors, 
but  entirely  visible  and  very  real  to  the  plaintiff.  As  before 
said  in  this  opinion,  the  only  interest  which  the  plaintiff  claims 
or  can  claim  in  the  iron  in  question  is  that  of  a  lien  thereon  as 
pledgee;  and,  in  order  to  make  a  valid  pledge,  there  must  have 
been  either  actual  or  constructive  delivery  of  the  property  pledg- 
ed. Bona  fides  does  not  avail  the  pledgee  in  the  absence  of  de- 
livery and  possession,  either  actual  or  constructive.  There  was 
confessedly  no  actual  delivery  here,  and  the  only  thing  that  can 
be  claimed  to  be  a  symbolical  or  constructive  delivery  is  the  in- 
dorsement and  delivery  of  the  false  receipts.  Hence,  the  669 
question  becomes  whether  the  delivery  of  the  receipts  under  the 
circumstances  is  a  constructive  delivery  of  so  much  iron.  Had 
they  been  in  fact  warehouse  receipts,  the  transfer  and  indorse- 
ment thereof  by  way  of  pledge  would  have  operated  as  a  suffi- 
cient constructive  delivery  of  the  property,  both  by  the  common 
law  and  by  the  statute:  Bev.  Stats.,  sec.  4194;  Shepardson  v. 
Cory,  29  Wis.  34;  Price  v.  Wisconsin  etc.  Ins.  Co.,  43  Wis.  267. 
Bills  of  lading  and  railroad  receipts  are  placed  by  the  statutes 
of  both  states  on  the  same  footing:  See  statutes  of  Pennsylvania 
before  cited  in  this  opinion.  The  reasons  for  this  rule  are  very 
apparent.  In  such  cases,  the  property  itself  is  in  the  hands  of 
a  third  person  or  corporation,  instead  of  in  the  possession  of  the 
vendor  or  pledgor.  Consequently,  it  does  not  furnish  any  false 
basis  of  credit,  nor  is  any  creditor  deceived,  because  it  is  well 
understood  that  goods  in  the  hands  of  warehousemen  or  carriers 
are  or  may  be  the  property  of  others,  and,  by  the  long  usage  of 
trade,  subject  to  just  this  mode  of  transfer.  No  such  considera- 
tions, however,  apply  in  the  case  of  goods  in  the  possession 
of  the  vendor  or  pledgor,  or  of  some  third  person  who  is  not  a 
warehouseman  or  wharfinger,  and  we  know  of  no  rule  which 
makes  the  meTe  delivery  of  a  receipt  a  constructive  delivery  of 
the  property  in  pledge  in  such  a  case.  In  Shepardson  v.  Cary, 
29  Wis.  34  (which  was  an  action  in  equity  to  enforce  a  pledge 
of  personal  property  as  collateral,  alleged  to  have  been  made  by 
means  of  the  transfer  of  a  warehouse  receipt),  Dixon,  C.  J.,  says: 
"To  uphold  the  receipt  as  a  proper  warehouse  document  trans- 
ferring the  title  to  the  property,  and  operating  as  a  good  con- 
structive delivery  of  it  to  the  vendee,  it  must  in  all  cases  dis- 
tinctly appear  that  it  was  executed  by  a  warehouseman,  one 
openly  engaged  in  that  business,  and  in  the  usual  course  of 
trade."  There  are  numerous  examples  of  constructive  delivery 
in  the  books,  but  none,  we  think,  which  holds  that  the  facts 
here  constitute  such  delivery.    Constructive  or  symbolical  deliv- 
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ery  is  permitted  because  of  the  difficulty  or  impossibility,  in  some 
cases,  of  actual  delivery.  6T0  Thus,  where  the  goods  are  very 
bulky,  as  logs  in  a  boom,  delivery  may  be  made  by  pointing 
them  out  to  the  pledgee;  or,  where  they  are  goods  in  a  ware- 
house, by  a  delivery  of  the  keys;  or,  where  a  savings  bank  de- 
posit is  to  be  pledged,  it  may  be  done  by  delivery  of  the  pass- 
book; Jewett  v.  Warren,  12  Mass.  300;  7  Am.  Dec.  74;  Jones  on 
Pledges,  sees.  36,  37;  Boynton  v.  Payrow,  67  Me.  587.  So,  also, 
where  goods  are  in  possession  of  a  third  person,  and  the  pledgor 
gives  an  order  on  the  custodian  to  hold  the  goods  for  the 
pledgee,  which  is  brought  to  the  knowledge  of  the  custodian,  it 
6eems  that  this  would  be  a  sufficient  delivery  and  change  of  pos- 
session: Whitaker  v.  Sumner,  20  Pick.  399;  Tuxworth  v.  Moore, 
9  Pick.  347;  20  Am.  Dec.  479.  In  all  these  cases  it  will  be 
readily  seen  that  the  property  is  placed  beyond  the  control  of  the 
pledgor,  and  is  not  being  used  to  maintain  an  appearance  of 
wealth  by  either  the  pledgor  or  others  with  the  consent  of  the 
pledgee. 

In  the  present  case  there  is  no  such  element.  The  pledgee 
never  saw  or  attempted  to  see  the  iron  described  in  the  certifi- 
cates, and  made  no  inquiries  concerning  it.  It  never  notified 
the  furnace  company  that  it  held  any  certificates  in  pledge,  or 
claimed  any  interest  in  any  iron  in  its  possession.  It  tacitly 
allowed  the  furnace  company  to  go  on  in  its  business  for  months, 
selling  out  the  very  iron  nominally  covered  by  the  certificates, 
and  replacing  it  with  other  iron,  and  collecting  and  using  the 
proceeds  of  its  sales.  There  can  be  no  constructive  or  symboli- 
cal delivery  and  continuance  of  possession  logically  claimed 
where  such  a  state  of  facts  appears.  Conceding  that  the  title  to 
the  iron  was  in  the  mining  company,  the  furnace  company  was 
the  custodian,  and  the  custodian  received  no  notice  of  pledge, 
made  no  agreement  to  hold  for  the  benefit  of  the  pledgee,  but 
went  on  in  business,  selling  the  property,  and  substituting  other 
property  in  its  place,  with  no  one  to  hinder  or  make  it  afraid. 
Apparently  the  owner  of  more  than  twenty  thousand  tons  of 
iron,  it  was  (if  plaintiff's  theory  is  correct)  really  not  the  owner 
of  it  in  case  a  creditor  appeared  with  an  execution.  It  was  held 
in  Casey  6TI  v.  Cavaroc,  96  IT.  S.  467,  that  where  property  al- 
leged to  have  been  pledged  has  at  all  times  been  in  the  actual 
possession  of  the  pledgor,  with  authority  to  dispose  of  it  and 
substitute  another  article  of  equal  value  in  its  place,  there  ex- 
ists no  pledge  as  against  third  persons.  No  reason  is  perceived 
why  this  is  not  wholesome  doctrine,  nor  why  it  does  not  apply 
with  equal  force  to  possession  by  a  third  person,  with  power  of 


Jan.  1897.]  Geilfuss  v.  Corrigan.  153 

nle  and  substitution,  as  in  the  present  case.  Our  conclusion  is, 
that  as  against  third  persons,  the  bank  never  perfected  its  pledge 
by  obtaining  possession,  either  actual  or  constructive,  of  the  iron 
named  in  the  certificates,  and  hence  that  it  cannot  maintain  this 
action. 

The  trial  court  found  that  the  judgment  note  was  obtained 
by  threats  and  fraud,  for  the  purpose  of  at  once  levying  on  the 
property  of  the  furnace  company.  We  have  found  no  evidence 
in  the  case  which  establishes  fraud  or  duress.  There  was  some 
excited  language,  but  nothing  amounting  to  duress  or  fraud. 
Corrigan,  lyes  &  Co.  had  a  right  to  obtain  a  judgment  note  for 
the  very  purpose  of  entering  judgment  at  once,  and  levying 
upon  the  furnace  company's  property.  Such  is  frequently  the 
purpose  for  which  judgment  notes  are  taken,  and  such  purpose 
does  not,  of  itself  alone,  constitute  fraud  or  vitiate  the  note. 

We  do  not  find  any  evidence  that  justifies  the  finding  that  the 
defendants  fraudulently  employed  Hirschfeld,  so  as  to  prevent 
him  from  marking  off  particular  lots  of  iron  to  the  holders  of 
storage  warrants.  There  is  nothing  to  show  that  Hirschfeld  in- 
tended to  do  so,  or  that  the  plaintiff  or  anyone  else  expected 
or  wished  him  to  do  so.  Whether  he  would  have  done  so  or  not 
had  he  not  been  employed  by  the  defendants  is  purely  a  subject 
of  speculation. 

These  views  necessitate  reversal  of  the  judgment 

By  the  Court.  Judgment  reversed,  and  action  remanded  with 
directions  to  dismiss  the  plaintiffs  complaint. 


WAREHOUSE  RECEIPTS— WHO  MAY  ISSUE— TRANSFER  OF 
PROPERTY.— It  Is  only  persona  who  pursue  the  calling  of  ware- 
housemen, by  receiving  and  storing  goods  In  a  warehouse  as  a 
business  for  profit,  that  have  power  to  issue  technical  warehouse  re- 
ceipts, the  transfer  of  which  is  a  good  delivery  of  the  goods  repre- 
sented by  them:  Binsheimer  v.  Whitely,  111  Oal.  378:  62  Am.  St  Rep. 
192.  A  delivery  of  a  warehouse  receipt  passes  title  to  the  property 
covered  thereby:  Zellner  v.  Mobley,  84  Ga.  746;  20  Am.  St  Rep.  890; 
Rice  t.  Cutler,  17  Wis.  851;  84  Am.  Dec.  747,  and  note  thereto  on  the 
transfer  and  negotiability  of  ware/house  receipts.  A  warehouse  re- 
ceipt Is  negotiable,  and  a  transfer  thereof,  in  good  faith,  passes  title 
to  the  property  covered  thereby:  Hanover  Nat.  Bank  v.  American 
Dock  etc  Trust  Co.,  148  N.  Y.  612;  51  Am.  St.  Rep.  721;  Oavallaro  v. 
Texas  etc.  Ry.  Oo.f  110  GaL  348;  52  Am.  St  Rep.  94. 

PLEDGE-NECESSITY  OF  CHANGE  OP  POSSESSION.— Deliv- 
ery of  possession  Is  essential  to  the  contract  of  pledge:  See  mono- 
graphic note  to  Lucketts  v.  Townsend,  49  Am.  Dec.  781,  on  pledge. 
A  pledgee's  title  must  fail  unless  the  pledged  property  Is  delivered 
to  and  retained  by,  him:  Moors  v.  Reading,  167  Mass.  322;  67  Am.  St 
Rep.  460.  Compare  note  to  Cooley  v.  Minnesota  etc.  Ry.  Oo.,  89  Am. 
8t  Rep.  614b 
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Cokboy  v.  Railway  Officials  and  Employes  Acci- 
dent Association. 

[17  Indiana  Affbais,  82.] 

INSURANCE-ACCIDENT— DEATH  WHILE  ENGAGED  IN 
AN  UNLAWFUL  ACT.— Under  a  policy  of  accident  insurance  exempt- 
ing the  Insurer  from  liability  for  the  death  of  the  Insured  while  en- 
gaged in  an  unlawful  or  vicious  act,  an  answer  setting  up  as  a  defense 
a  violation  by  the  insured  of  a  statute  prohibiting  seining  in  streams 
at  a  point  above  tide  water  Is  Insufficient  on  demurrer  If  It  falls  to 
allege  that  such  seining  was  done  In  a  stream  above  tide  water. 

INSURANCE— ACCIDENT— DEATH  WHILE  VIOLATING 
STATUTE.— Under  a  policy  of  accident  insurance  exempting  the  In- 
surer from  liability  for  the  death  of  the  Insured  while  engaged  In  an 
unlawful  act,  the  fact  that  the  latter  meets  his  death  while  violating 
a  statute  does  not  relieve  the  Insurer  from  liability,  unless  the  act 
done  is  one  which  increases  the  risk  and  Is  one  between  which  and 
the  death  there  is  a  causative  connection. 

INSURANCE— ACCIDENT— VOLUNTARY  EXPOSURE  TO 
DANGER.— Under  an  accident  Insurance  policy  exempting  the  In- 
surer from  liability  for  the  death  of  the  insured  resulting  from  "vol- 
untary exposure  to  unnecessary  danger  or  perilous  venture,"  the  In- 
surer, to  absolve  himself  from  liability,  must  not  only  allege  and 
prove  that  the  insured  exposed  himself  to  unnecessary  danger,  but 
also  that  he  knew  of  such  danger  and  voluntarily  exposed  htm^f 
thereto, 

W.  A.  Pickens  and  L.  A  Cox,  for  the  appellant 

Finch  &  Finch,  for  the  appellee. 

•  BLACK,  J.  The  appellant  by  her  complaint  sought  to 
recover  upon  the  appellee's  policy  whereby  it  was  **  agreed  to 
pay  the  appellant  as  beneficiary  one  thousand  dollars  in  the 
event  of  the  death  of  Cornelius  Horan  resulting  from  physical 
bodily  injury,  inflicted  by  external,  violent,  and  accidental  means 
during  the  period  of  one  year  from  October  6, 1891. 

<1M) 
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In  the  complaint  it  was  alleged  that  said  Cornelius  Horan 
was  drowned  on  the  3d  of  June,  1892,  "by  accidentally  slipping 

and  falling  into  a  deep  hole  in river,  in  the  county  of 

,  state  of  Texas,  from  which  place  and  deep  water  said 

Cornelius  Horan  was  unable  to  swim  or  in  any  manner  proceed, 
or  to  keep  his  head  above  water,  though  he  diligently  tried  so 
to  do,"  etc. 

The  appellee  answered  in  three  paragraphs.  The  first  was 
a  general  denial. 

The  policy  referred  to  and  made  part  of  the  contract  con- 
tained certain  conditions  printed  on  the  back  thereof,  among 
which  were  provisions  that  the  insurance  should  not  cover  "death 
or  injury  resulting  from  accident  attributable  partially  or  wholly, 
directly  or  indirectly,  by  or  in  consequence  of  ...  .  voluntary 
exposure  to  unnecessary  danger  or  perilous  venture,  ....  or 
injuries  or  death  while  being  engaged  in  any  unlawful  or 
virions  act." 

The  second  paragraph  of  answer  set  up  said  provision  of  the 
contract  relating  to  "injuries  or  death  while  being  engaged  in 
any  unlawful  or  vicious  act,"  and  alleged  that  said  Cornelius 
Horan  at  the  time  of  his  death  was  engaged  in  an  unlawful  and 
vicious  act,  in  this,  that  it  is  provided  in  the  statute  laws  of  the 
state  of  Texas,  wherein  said  Horan  came  to  his  death,  as  follows: 
€rSo  person  shall  throw,  drag,  or  haul  any  fishnet,  seine,  or  other 
contrivance  for  the  purpose  of  catching  fish  (except  the  ordinary 
pole,  line,  and  hook,  or  trot  line)  in  any  stream,  lake,  or  pool  of 
water  within  the  state,  ®*  not  his  own,  above  tide  water,  be- 
tween the  first  day  of  February  and  the  first  day  of  July  of  each 
year;  and  at  no  time  of  the  year  in  such  waters  shall  any  one  be 
permitted  to  drag  or  haul  any  fishnet  or  seine  with  meshes  less 
than  two  and  a  half  inches  square;  and  anyone  violating  the 
provisions  of  this  article  shall,  upon  conviction,  be  fined  in  a 
sum  of  not  less  than  five  nor  more  than  fifty  dollars."  It  was 
alleged  that  this  statute  was  in  full  force  and  effect  on  and  be- 
fore the  death  of  said  Cornelius  Horan;  that  at  the  time  of  his 
death,  on  the  3d  of  June,  1892,  he  "was  engaged  in  throwing, 

dragging,  or  hauling  a  fishnet  or  seine  in  the river, 

in  the  county  of ,  state  of  Texas,  at  a  place  not  owned 

by  him  or  any  of  his  companions":  Willson's  Crim.  Stats.,  art. 
510. 

The  third  paragraph  set  up  said  provision  relating  to  death 
or  injury  resulting  from  or  attributable  partially  or  wholly,  di- 
rectly or  indirectly,  by  or  in  consequence  of  voluntary  exposure 
to  unnecessary  clanger  or  perilous  venture;  and  it  was  alleged 
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that  the  death  of  said  Cornelius  Horan  was  the  result,  or  was 
attributable,  partly  or  wholly,  directly  or  indirectly,  to  and  in  con- 
sequence of  his  engaging  in  a  perilous  venture  and  to  voluntary 
exposure  to  unnecessary  danger  in  this,  that  on  the  3d  of  June, 
1892,  he,  together  with  a   number  of   others,  was   engaged  in 

throwing,  dragging,  or  hauling  a  fishnet  or  seine  in  the 

river,  in county,  state  of  Texas;  that  said  river  was  very 

swift  and  full  of  sudden  step-offs  or  holes,  and  of  swirls  and 
eddies;  that  at  said  time  said  Horan  had  on  his  clothes  and  boots 
or  shoes;  that  while  so  engaged  in  throwing,  dragging,  or  haul- 
ing said  seine  in  said  river,  he  suddenly  came  to  one  of  these 
step-offs,  or  holes,  and  to  a  swirl  or  eddy,  and  stepping  into  said 
hole,  swirl  or  eddy,  where  the  water  **  was  very  deep,  and  being 
unable  to  swim  or  keep  his  head  above  the  water,  was  drowned. 

The  appellant's  demurrer  to  each  of  these  affirmative  para- 
graphs of  answer  was  overruled,  and  the  appellant  was  ruled  to 
reply.  Afterward  the  appellee  withdrew  its  answer  of  general 
denial.  The  appellant  refused  to  plead  further,  the  cause  was 
submitted  to  the  court  for.  finding  and  judgment  upon  the 
pleadings,  and  the  court  found  for  the  appellee  and  rendered 
judgment  accordingly. 

We  are  required  to  consider  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  second  and  third  paragraphs  of  an- 
swer. 

These  provisions  printed  upon  the  back  of  the  policy  were 
not  conditions  precedent.  They  were  exceptions  to  the  con- 
tracted insurance.  They  provided  that  the  particular  cases  of 
injury  or  death  specified  should  not  be  covered  by  the  insurance 
contracted  for  on  the  face  of  the  policy. 

The  existence  of  facts  bringing  the  death  of  the  insured  with- 
in such  an  exception  would  constitute  matter  of  defense,  and 
the  burden  of  pleading  and  proving  such  facts  was  upon  the  in- 
surer. 

It  was  proper  to  set  forth  in  each  of  the  answers  the  particu- 
lar provision  of  the  contract  upon  which  the  pleader  intended  to 
base  the  defense,  and  it  was  not  improper  to  make  an  averment 
in  the  language  of  the  contract,  bringing  the  death  within  the 
exception  so  pleaded;  but  in  the  second  paragraph  it  was  neces- 
sary to  show  an  unlawful  act  by  the  averment  of  facts  constitut- 
ing a  violation  of  law  or  a  vicious  act;  and  this  general  aver- 
ment, in  the  language  of  the  exception  pleaded,  was  controlled 
by  the  particular  facts  which  were  alleged  to  show  the  death  to 
have  been  within  such  exception. 

011  By  the  averments  of  facts  in  the  second  paragraph  the  ap- 
pellee sought  to  show  that  the  insured  at  the  time  of  his  death 
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was  violating  a  particular  criminal  statute;  but  there  was  a  mani- 
fest failure  to  show  a  violation  of  the  statute.  It  was  not  alleged 
that  the  water  in  which  he  was  seining  was  above  tide  water. 
This  was  an  omission  of  an  essential  element  of  the  offense  de- 
fined by  the  statute.  The  words  "above  tide  water/'  in  the  stat- 
ute constituted  a  part  of  the  description  of  the  offense.  This 
defect  in  the  pleading  was  not,  as  suggested  by  counsel,  one 
which  was  waived  by  failure  to  move  to  make  the  pleading  more 
specific,  but  was  one  which  rendered  the  pleading  insufficient 
on  demurrer.  The  act  of  the  insured  described  was  not  vicious 
in  its  nature,  and  it  was  not  unlawful,  unless  shown  to  be  a  vio- 
lation of  a  statute.  It  was  not  shown  that  it  was  not  a  lawful 
act  . 

It  may  be  said  further,  concerning  such  a  defense  as  that 
which  it  was  thus  unsuccessfully  attempted  to  plead  in  the  sec- 
ond paragraph,  that  if  the  facts  pleaded  show  the  death  of  the 
insured  while  engaged  in  an  unlawful  or  vicious  act,  it  must 
also  appear  that  the  act  was  one  which  increased  the  risk,  and 
one  between  which  and  the  death  there  was  a  causative  connec- 
tion. 

In  Bloom  v.  Franklin  etc.  Ins.  Co.,  9?  Ind.  478,  49  Am.  Rep. 
469,  where  the  provision  of  the  policy  under  consideration  was, 
if  the  assured  should  die  "in  the  known  violation  of  the  laws  of 
the  state  or  of  the  United  States/'  it  was  said:  "A  known  viola- 
tion of  a  positive  law,  whether  the  law  is  a  civil  or  a  criminal 
one.  avoids  the  policy,  if  the  natural  and  reasonable  consequences 
of  the  violation  are  to  increase  the  risk;  a  violation  of  law, 
whether  the  law  is  a  civil  or  criminal  one,  does  not  avoid  the  pol- 
icy, if  the  natural  and  reasonable  consequences  of  the  act  do  not 
increase  the  risk.  Whether  6T  the  violation  of  law  was  the  pTox- 
imate  cause  of  death,  and  whether  it  was  an  act  increasing  the 
risk,  must  in  general  be  determined  from  the  facts  of  the  par- 
ticular case.  There  must  in  all  cases,  whether  the  law  violated 
be  a  criminal  or  a  civil  one,  be  some  causative  connection  .be- 
tween the  act  which  constituted  the  violation  of  law  and  the 
death  of  the  assured":  See,  also,  National  Ben.  Assn.  v.  Bowman, 
110  Ind.  355;  Insurance  Co.  v.  Bennett,  90  Tenn.  256;  25  Am, 
St.  Rep.  685;  Bradley  v.  Mutual  Ben.  etc.  Ins.  Co.,  45  N.  Y. 
422:  6  Am.  Rep.  115;  Jones  v.  United  States  etc.  Assn.,  92 
Iowa,  652. 

Such  exceptions  are  prepared  and  inserted  in  the  contract  by 
the  insurer  for  the  purpose  of  narrowing  the  obligations  under 
the  policy,  and  they  are  to  be  construed  most  strongly  against 
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the  insurer  and  in  favor  of  the  insured:  Milwaukee  etc.  Los.  Co, 
v.  Niewedde,  12  Ind.  A  pp.  145. 

It  cannot  be  supposed  that  the  insured,  in  accepting  the  pol- 
icy containing  this  exception,  contemplated,  as  embraced  there- 
in, injury  or  death  while  he  should  be  engaged  in  an  act  which 
would  not  increase  the  risk,  and  between  which  and  the  injury 
or  death  there  would  be  no  causative  connection;  but  it  must  be 
presumed  that  he  contemplated  only  acts  by  which  the  risk 
would  be  increased  and  to  the  doing  of  which  the  injury  or  death 
could  be  attributed  as  a  reasonable  consequence.  Many  deaths 
from  accidental  causes  of  insured  persons  while  engaged  in  un- 
lawful acts  may  be  supposed,  where  there  would  be  no  reasonable 
ground  for  concluding  that  the  insured,  in  accepting  a  policy 
containing  such  an  exception,  contemplated  the  loss  of  the  in- 
demnity contracted  for,  if  his  death  should  be  so  caused.  If 
such  an  insured  person  should  be  killed  by  a  tile  blown  from  a 
housetop  while  he  was  unlawfully  traveling  on  Sunday,  or  if  he 
should  es  be  accidentally  shot  while  violating  a  law  against  pro- 
fanity, or  while  unlawfully  engaged  in  seining,  it  could  not  be 
claimed  reasonably  that  such  a  death  was  within  the  exception: 
Bloom  v.  Franklin  etc.  Ins.  Co.,  97  Ind.  478;  49  Am.  Eep.  469. 

But  the  parties  make  their  contract,  and  such  an  exception 
should  not  be  refined  away  by  £he  court  to  the  extent  of  making 
a  different  contract  for  the  parties.  A  reasonable  conclusion  as 
to  the  intention  of  the  parties  should  be  sought:  Continental 
Ins.  Co.  v.  Vanlue,  126  Ind.  410. 

To  relieve  the  insurer  from  liability  it  is  not  necessary  that  it 
be  shown  that  the  insured  expected  death  in  the  manner  in 
which  it  occurred,  or  that  he  knew  of  the  particular  danger  which 
was  the  cause  of  his  death. 

In  Bloom  v.  Franklin  etc.  Ins.  Co.,  97  Ind.  478,  49  Am.  Rep. 
469,  it  is  said:  "While  the  unlawful  act  of  the  assured  must 
tend  in  the  natural  line  of  causation  to  his  death,  in  order  to 
work  a  forfeiture,  it  is  not  necessary  that  the  act  should  be  the 
direct  cause,  nor  that  the  precise  consequences  which  actually 
followed  could  have  been  foreseen.  It  is  enough  if  the  act  is  un- 
lawful in  itself,  and  the  consequences  flowing  from  it  are  such 
as  might  have  been  reasonably  expected  to  happen,  for,  in  such 
a  case,  the  ultimate  result  is  traced  back  to  the  original  proxi- 
mate cause/9 

In  the  second  paragraph  of  answer  under  consideration,  if  it 
had  been  alleged  that  the  drowning  was  at  a  place  above  tide 
water,  and  it  had  thus  been  shown  that  the  insured  was  engaged 
in  an  unlawful  act,  it  would  not  have  been  necessary  to  show 
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ako  that  the  insured  knew  of  the  particular  peril  which  caused 
his  death.  Drowning  while  being  engaged  in  seining  in  water 
in  which  such  an  act  can  be  performed  seems  to  be,  prima  facie, 
a  result  which  would  not  have  happened  •*  but  for  being  so  en- 
gaged, and  to  be  an  incident  of  the  act  in  which  he  was  engaged 
and  a  consequence  thereof  without  reference  to  the  question 
whether  the  seining  was  or  was  not  an  unlawful  act. 

We  should  seek  bv  the  same  rule  of  construction  to  ascertain 
the  intention  of  the  parties  in  the  exception  upon  which  the 
third  paragraph  of  answer  is  based.  We  must  resolve  any  doubt 
against  the  insurer.  * 

Do  the  facts  stated  in  that  paragraph  show  the  death  of  the 
insured  "resulting  from  or  attributable  partially  or  wholly,  di- 
rectly or  indirectly,  by  or  in  consequence  of  voluntary  exposure 
to  unnecessary  danger  or  perilous  venture'7? 

Giving  the  words  definitions,  and  the  language  a  meaning 
most  unfavorable  to  the  insurer  and  most  favorable  to  the  in- 
tared,  the  exception  may  be  construed  as  contemplating  knowl- 
edge on  the  part  of  the  insured  of  the  existence  of  the  danger  or  * 
peril  and  an  encountering  of  it  by  him  willingly. 

We  think  that  the  facts  allegecj  do  not  show  that  the  death 
of  the  insured  was  within  the  exception.  They  indicate  an  acci- 
dental death  from  a  suddenly  encountered  danger.  It  is  not 
shown  that  the  insured  consciously  and  intentionally  exposed 
himself  to  danger,  or  that  he  presumed  or  dared  to  run  a  risk  of 
peril.  It  does  not  follow  because  an  act  was  voluntary  that  the 
exposure  was  voluntary. 

If  the  pleading  shows  negligence  on  the  part  of  the  insured,  it 
will  hardly  be  contended  that  it  was  the  purpose  to  except  injury 
or  death  through  an  inadvertent  act  or  omission  of  the  insured: 
Bee  Schneider  v.  Provident  etc.  Ins.  Co.,  24  Wis.  28;  1  Am.  Rep. 
157;  Manufacturers*  etc.  Co.  v.  Dorgan,  58  Fed.  Eep.  945;  Burk- 
hard  v.  Travelers'  Ins.  Co.,  102  Pa.  St.  262;  48  Am.  Rep.  205; 
Providence  etc.  Ins.  Co.  v.  Martin,  32  Md.  310;  De  Loy  v.  Trav- 
eled T0  Ins.  Co.,  171  Pa.  St.  1;  50  Am.  St.  Rep.  787;  Miller  v. 
Insurance  Co.,  92  Tenn.  167;  Collins  v.  Bankers'  etc.  Ins.  Co., 
96  Iowa,  216;  59  Am.  St.  Rep.  367;  Jones  v.  United  States  etc. 
Assn.,  92  Iowa,  652. 

We  are  of  the  opinion  that  both  of  the  affirmative  answers 
were  insufficient  on  demurrer. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  second  and  third 
paragraphs  of  answer. 
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INSURANCE— LIFE  AND  ACCIDENT— EXPOSURE  TO  UNNEC- 
ESSARY DANGER— BURDEN  OP  PROOF.— If  an  accident  Insur- 
ance policy  excludes  liability  for  injury  to  the  insured  caused  by  his 
voluntary  exposure  to  unnecessary  danger,  the  burden  of  proof  to 
up<  ,  the  insurer  to  show  that  the  injury  is  within  the  excepted  cause: 
Follis  y.  United  States  etc.  Assn.,  94  Iowa,  435;  58  Am.  St  Rep.  406* 
and  note;  note  to  Meadows  v.  Pacific  etc.  Ins.  Co.,  50  Am.  St  Reps. 
441.  If  the  danger  was  obvious,  the  exposure  to  It  voluntary  and 
unnecessary,  and  the  death  of  the  insured  ensued  in  consequence* 
the  case  may  fairly  be  held  to  be  within  the  exception  in  the  policy: 
Extended  note  to  Travelers'  Ins.  Co.  v.  Jones,  12  Am.  St  Rep.  272. 

Ijifs  Insuranoe— Death  In  Known  Violation  of  Law* 

Many  life  and  accident  policies  of  insurance  contain  a  clause  ex- 
empting the  insurer  from  liability  if  the  insured  shall  meet  his  death 
in  "known  violation  of  law,"  or  "while  engaged  in  an  unlawful  act," 
or  the  like.  The  meaning  of  such  a  clause  has  been  the  subject 
of  considerable  discussion  in  the  courts  of  last  resort,  and  cannot 
be  said  to  be  fully  settled  by  Judicial  authority.  The  correct  rule,  we 
think,  was  excellently  stated  in  Bloom  v.  Franklin  Life  Ins.  Co.,  97 
Ind.  478,  49  Am.  Rep.  469474,  where  Chief  Justice  Elliott,  speaking 
for  the  supreme  court  said:  "In  our  opinion,  the  law  is  this:  A  known 
violation  of  a  positive  law,  whether  the  law  is  a  civil  or  criminal 
one,  avoids  the  policy  if  the  natural  and  reasonable  consequences  of 
the  violation  are  to  increase  the  risk;  a  violation  of  law,  whether 
the  law  is  a  civil  or  a  criminal  one,  does  not  avoid  the  policy  if  the 
natural  and  reasonable  consequence  of  the  act  does  not  increase  the 
risk.  Whether  the  violation  of  law  was  the  proximate  cause  of 
death,  and  whether  It  was  an  act  increasing  the  risk  must,  in  gen- 
eral, be  determined  by  the  facta  of  the  particular  case.  There  must 
in  all  cases,  whether  the  law  violated  be  a  criminal  or  a  civil  one, 
be  sonie  causative  connection  between  the  act  which  constituted  tide 
violation  of  law  and  the  death  of  the  assured.  A  man  engaged  in 
ottering  counterfeit  money  might  meet  his  death  while  so  engaged, 
and  yet  there  might  be  circumstances  which  would  destroy  tide 
causal  connection  between  the  death  and  the  violation  of  law,  and  in 
such  a  case  it  is  clear  that  a  company  would  not  be  relieved  from  lia- 
bility. On  the  other  hand,  an  assured  might  bring  on  his  death  while 
engaged  In  the  violation  of  a  civil  law,  as,  for  instance,  In  the  case 
of  an  attempt  to  force  an  entrance  into  a  man's  house  for  the  pur- 
pose of  arresting  him  on  civil  process.  Another  illustration  may  be 
found  in  the  case  of  a  railway  engineer  who,  in  violation  of  law, 
neglects  to  sound  signals  and  brings  on  a  collision  in  which  he  per- 
ishes, and  a  hundred  examples  are  supplied  in  cases  of  collisions  at 
sea  or  on  navigable  streams  brought  about  by  a  violation  of  mari- 
time laws.  It  would  not  be  difficult  to  multiply  examples  proving 
that  the  rule  must  be  that  the  known  violation  of  a  positive  law  re- 
lieves the  company,  when  the  act  constituting  the  violation  is  the 
proximate  cause  of  death,  whether  the  law  violated  be  a  civil  or  a 
criminal  one."  To  the  same  effect  are  Bradley  v.  Mutual  etc.  Ins. 
Co.,  46  N.  T.  422;  6  Am.  Bep.  115;  Jones  v.  United  States  etc,  Aasnu, 
92  Iowa,  658;  Prader  v.  National  etc  Assn.,  96  Iowa,  149. 
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In  some  Jurisdiction*  there  baa  been  an  attempt,  although  not  nec- 
essarily involved  in  the  decisions,  to  limit  the  operation  of  such  a 
clause  to  a  violation  of  a  criminal  statute  or  the  commission  of  a 
purely  criminal  act:  Cluff  v.  Mutual  etc.  Ins.  Co.,  13  Allen,  808.  The 
cases  are  uniform  in  holding  that  whether  the  law  violated  be  a 
criminal  or  a  civil  one,  there  must  be  some  causative  connection  be- 
tween the  act  which  constituted  the  violation  of  law  and  the  death 
of  the  insured,  and  such  act  must  have  increased  the  risk,  in  order 
to  bring  it  within  the  meaning  of  such  a  clause,  and  make  it  avail- 
able as  a  defense:  Jones  v.  United  States  etc.  Assn.,  92  Iowa,  652; 
Prader  v.  National  etc.  Assn.,  96  Iowa,  149;  National  etc.  Assn.  v. 
Bowman,  110  Ind.  355;  Cluff  v.  Mutual  etc  Ins.  Co.,  13  Allen,  308; 
Utter  v.  Travelers'  Ins.  Co.,  65  Mich.  545;  8  Am.  St  Rep.  913;  Insur- 
ance Co.  v.  Seaver,  19  Wall.  531. 

In  Insurance  Oo.  v.  Bennett,  90  Tenn.  256,  25  Am.  St.  Rep.  685-691, 
the  court  said:  "In  order  to  defeat  a  recovery  because,  of  such  pro- 
vision, there  must  appear  a  connecting  link  between  the  unlawful  act 
and  the  death.  It  is  not  sufficient  that  there  was  an  unlawful  act 
committed  by  the  insured,  and  that  death  occurred  during  the  time 
he  was  engaged  In  its  commission.  There  must  be  some  causative 
connection  between  the  act  which  constituted  the  violation  of  the 
law  and  the  death  of  the  Insured.  ....  The  provision  of  the  policy 
excluding  liability  for  injury  received  by  the  insured  while  commit- 
ting an  unlawful  act  refers  to  such  injuries  as  may  happen  as  the 
necessary  or  natural  consequences  of  the  act,  as  its  probable  and  to 
be  anticipated  consequences,  and  the  reference  to  Injuries  received 
in  consequence  of  any  unlawful  act'  is  to  those  injuries  which  arise 
out  of  or  flow  naturally  from  the  act  committed  as  its  effect  or  result- 
ing consequence." 

"While  the  unlawful  act  of  the  assured  must  tend  in  the  natural 
line  of  causation  to  his  death,  in  order  to  work  a  forfeiture,  it  is  not 
necessary  that  the  act  should  be  the  direct  cause,  nor  that  the 
precise  consequences  which  actually  followed  could  have  been  fore- 
seen. It  is  enough  if  the  act  is  unlawful  in  itself,  and  the  conse- 
quences flowing  from  it  are  such  as  might  have  been  reasonably 
expected  to  happen,  for  In  such  case  the  ultimate  result  is  traced 
back  to  the  original  proximate  cause":  Bloom  v.  Franklin  Life  Ins. 
Co.,  97  Ind.  47S;  49  Am.  Rep.  469475.  In  Murray  v.  New  xork  etc 
Ins.  Co.,  96  N.  Y.  614,  48  Am.  Rep.  658-660,  the  court  said:  "It  seems 
to  be  clear  that  a  relation  must  exist  between  the  violation  of  law 
and  the  death  to  make  good  the  defense;  that  the  death  must  have 
been  caused  by  the  violation  of  law.  It  may  be  that  the  proviso  in 
the  policy  was  primarily  intended  to  exempt  the  company  from  haz- 
ard of  a  death  from  violence  to  which  persons  engaged  in  the  exe- 
cution of  criminal  acts  are  exposed,  and  especially  where  the  un- 
lawful or  criminal  act  is  such  as  is  likely  to  be  met  by  forcible 
resistance.  It  is  plain  that  a  homicide  committed  in  self-defense 
would  be  a  death  within  the  condition,  so  also  a  death  at  the  hands 
of  justice  in  punishment  for  crime.  The  death  in  these  cases  would 
be  the  direct  and  legitimate  result  of  the  criminal  act.    Another  case, 
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a  little  further  removed  from  the  violation  of  law  as  its  cause,  would 
be  one  where  a  party  assailed,  in  the  heat  of  passion,  naturally  en- 
gendered by  the  act  of  the  assured,  on  the  moment  takes  the  life 
of  the  aggressor,  although  the  provocation  might  not  be  a  legal  Justi- 
fication of  the  homicide.  Such  a  death  we  conceive  might  be  within 
the  condition,  depending  upon  circumstances.  If  the  violation  of  the 
law  in  which  the  deceased  was  engaged  was  trivial,  although  calcu- 
lated to  some  extent  to  excite  opposition  or  resistance,  but  the  tak- 
ing of  life  was  a  result  which  no  reasonable  man  could  have  con- 
templated as  likely  to  follow  from  the  unlawful  act,  there  would  be 
no  such  relation  between  the  act  and  the  death  that  the  former  could 
be  said  to  be  the  cause  of  the  latter The  proviso  clearly  ex- 
empts the  company  from  all  risks  of  life  which  attend  the  violation 
of  law,  which  are  the  natural  and  reasonable  concomitants  of  the 

transaction We  think  it  is  clear  that  there  may  be  a  death  Id 

violation  of  law  within  the  meaning  of  the  policy,  although  not  In- 
tentionally inflicted,  and,  although  it  was  not  occasioned  by  the  act 
of  another.  A  burglar  who,  in  consequence  of  a  misstep,  or  to  escape 
detection,  falls  or  jumps  from  the  roof  of  a  house  which  he  is  at- 
tempting to  enter,  and  is  killed,  dies  in  violation  of  law  as  plainly 
as  If  he  had  been  shot  by  the  owner  in  defense  of  his  dwelling.  In 
the  former,  as  in  the  latter,  case,  the  death  results  from  the  criminal 
act,  within  the  policy,  as  a  natural  and  reasonable  consequence,  be- 
cause, although  the  immediate  cause  of  the  death  was  a  fall,  yet  the 
exposure  to  the  danger  was  encountered  in  the  prosecution  of  the 
criminal  purpose."  In  this  case  of  Murray  v.  New  York  etc.  Ins.  Co., 
96  N.  Y.  614,  48  Am.  Rep.  658,  the  Insured  and  his  brother  planned 
an  assault  upon  a  third  person,  and,  In  pursuance  thereof,  one  of 
them  seized  and  held  such  third  person  while  the  assured  beat  him. 
The  party  assaulted  drew  a  pistol,  and  the  insured,  in  seeking  to 
escape,  was  killed  by  its  discharge,  and  it  was  held  that  a  policy 
which  provided  that  it  should  be  void  if  the  assured  should  die  "in  or 
in  consequence  of  the  violation  of  the  laws"  was  avoided.  We  agree 
with  the  reasoning  in  this  case  and  think  it  sound,  but  the  decision  is 
directly  opposed  to  the  adjudication  in  Griffin  v.  Western  etc.  Assn., 
20  Neb.  620,  57  Am.  Rep.  848,  where  a  policy  of  life  Insurance  was 
conditioned  to  be  void  if  the  insured  should  "die  while  violating  any 
law."  The  insured,  with  an  accomplice,  went  to  the  state  treasury, 
and,  presenting  pistols,  they  demanded  the  money  in  the  treasury. 
The  treasurer  delivered  the  money  to  them,  and  they  started  away 
with  it,  and  had  nearly  reached  the  outer  door  of  the  building  when 
they  were  fired  upon  by  a  policeman,  and  the  insured  was  killed. 
It  was  held  that  the  policy  was  not  avoided,  tbe  court  saying:  "It 
will  be  observed  that  the  condition  named  la,  If  a  member  shall  die 
while  violating  any  law,'  that  is  In  the  actual  violation  of  a  law. 
Now,  suppose  Griffin  had  robbed  the  state  treasury,  and  had  left  it, 
and  was  about  to  emerge  from  the  building  when  he  was  killed,  can 
It  be  said  that  at  the  time  of  his  death  he  was  violating  any  law  of 
the  state?  We  think  not  Suppose  that  instead  of  robbing  the  treas- 
ury he  had  made  an  assault  upon  the  treasurer  in  his  office,  or  com- 
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mltted  a  battery  upon  him  and  had  nearly  reached  the  outer  door  of 
the  capltol  when  be  was  killed,  It  will  not  be  contended  that  at  the 
time  of  his  death  he  was  violating  the  law.    Bo,  In  this  case,  the 
act  of  Griffin  In  obtaining  money  from  the  treasury  had  been  com- 
pleted, and  he  was  then  endeavoring  to  make  his  escape.    Griffin, 
therefore,  was  not  killed  while  violating  the  law,  and  there  is  no 
forfeiture  of  the  certificate  on  that  ground11:  Griffin  v.  Western  etc. 
Assil,  20  Neb.  020;  57  Am.  Rep.  848.    We  cannot  approve  the  doc- 
trine announced  in  this  case.    We  apprehend  that  Griffin,  after  ob- 
taining the  money,  and  while  in  the  act  of  trying  to  make  his  escape, 
was  violating  the  law  as  much  as  at  the  time  of  actually  committing 
the  robbery.    No  recovery  can  be  had  upon  a  policy  of  life  insurance 
conditioned  to  be  void  if  death  results  in  or  in  consequence  of  the 
violation  of  law,  If  death  results  from  the  insured  having  voluntarily 
submitted  herself  to  an  Illegal  operation,  known  by  her  to  be  dan- 
gerous to  life,  with  intent  to  cause  an  abortion,  without  any  justi- 
fiable medical  reason:  Hatch  v.  Mutual  etc.  Ins.  Co.,  120  Mass.  550; 
21  Am.  Rep.  541.    If  the  Insured  assaults  a  married  woman,  without 
cause  of  Justification,  and  her  husband,  while  defending  her,  kills 
him,  he  is  killed  while  "In  the  known  violation  of  law,"  and  his 
life  insurance  is  forfeited:  Bloom  v.  Franklin  etc.  Ins.  Co.,  07  lnd. 
478;  40  Am.  Rep.  460.    "The  act  of  the  assured  in  this  case  was  the 
proximate  cause  of  his  death  within  the  meaning  of  the  law.    A  man 
who  makes  a  violent  assault  upon  a  woman  puts  his  own  person  in 
danger,  for  a  father,  a  husband,  or  a  child  may  interfere  to  protect 
the  assailed   woman,  and    may  overcome  the  assailant   by  force. 
Strangers  not  only  may  Interfere  to  protect  the  person  violently  as- 
saulted, but  are  in  strict  law  under  a  duty  to  interfere.    The  natural 
result  of  such  an  illegal  act  as  that  of  the  assured,  therefore,  was  to 
bring  his  person  into  danger,  and,  as  death  resulted,  his  own  act  was 
the  proximate  cause":  Bloom  v.  Franklin  etc.  Ins.  Co.,  07  lnd.  478; 
40  Am.  Rep.  460-475.    If  the  insured  is  killed  while  attempting  to 
forcibly  seize  and  take  a  team  away  from  its  owner,  he  dies  while 
'in  the  known  violation  of  law,"  within  the  meaning  of  a  clause  in 
the  policy  avoiding  the  insurance  for  death  while  in  such  violation: 
Bradley  v.  Mutual  etc.  Ins.  Co.,  45  N.  Y.  422;  6  Am.  Rep.  115.    Eu- 
gsging  in  a  horserace,  where  horseracing  is  unlawful,  and  where 
injury  or  death  results  to  the  insured  during  the  race,  or  in  an  effort 
to  stop  one  of  the  horses  during  the  progress  of  the  race,  is  an  act 
falling  within  the  terms  of  a  policy  forfeiting  the  Insurance  for  death 
caused  by  "dueling,  fighting,  or  other  breach  of  the  law  on  the  part 
of  the  assured":  Insurance  Co.  y.  Seaver,  10  Wall.  531.    If  both  par- 
tics  engage  willingly  in  a  personal  fight  or  mutual  combat,  death 
resulting  therefrom,  caused  by  a  pistol  in  the  hands  of  one  of  the 
combatants  is  not  included  in  a  policy  excepting  from  the  risk  death 
caused  by  "dueling,  fighting,  or  other  breach  of  the  law'*:  G  res  ham 
t.  Equitable  etc.  Ins.  Co.,  87  Ga.  407;  27  Am.  St  Rep.  263.    If  a  pol- 
icy of  life  insurance  contains  a  clause  providing  that  the  policy  shall 
be  void  if  the  insured  shall  die  in  the  known  violation  of  any  law, 
the  insurance  is  forfeited  if  the  insured  Is  killed  by  being  shot  while 
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engaged  In  the  commission  of  a  robbery  and  assault  and  battery* 
but  it  must  appear,  in  order  to  exonerate  the  company,  that  Koch 
criminal  act  was  not  so  far  completed  as  to  render  the  shooting  a 
new  and  distinct  event,  rather  than  a  mere  continuation  of  the  orig- 
inal affray,  and  that  the  death  waa  in  consequence  of  the  crime 
of  the  insured,  but  it  need  not  be  proved  that  the  insured  Knew  or 
had  lea  sou  to  believe  that  his  criminal  act  would  or  might  expose 
his  life  to  danger:  Cluff  v.  Mutual  etc  Ins.  Co.,  13  Allen,  808;  99 
Muss.  318. 

Under  an  accident  Insurance  policy  providing  that  no  recovery  can 
be  had  for  an  injury  effected  or  resulting  wholly  or  partly,  directly 
or  indirectly,  from  any  violation  of  law,  the  insured  cannot  recover 
for  an  injury  received  on  Sunday,  and  caused  by  an  accident  while  he 
was  returning  from  a  bunting  expedition,  In  a  state  where  the  stat- 
ute prohibits  both  hunting  and  traveling  for  pleasure  on  Sunday: 
Duran  v.  Standard  etc.  Ins.  Co.,  63  Vt  437;  25  Am.  St  Rep.  773. 
Hut  if  the  Insured  is  injured  on  Sunday  after  he  has  finished  hunting, 
and  has  returned  to  a  friend's  house  where  he  is  stopping,  he  Is  not 
injured  while  violating  law,  although  hunting  is  prohibited  on  Sun- 
day. Such  violation  is  too  remote  to  be  regarded  as  the  cause  of 
the  injury:  Prader  v.  National  etc.  Assn.,  95  Iowa,  149-159. 

Death  by  suicide  is  not  within  the  meaning  of  a  provision  in  a  life 
insurance  policy  that  It  shall  be  void  if  the  assured  shall  die  in  the 
violation  of,  or  an  attempt  to  violate,  any  criminal  law:  Darrow  ▼• 
Family  Fund  Soc.f  42  Hun,  245;  Freeman  v.  National  etc.  Soc.,  42 
Hun,  252.  These  decisions  are  put  upon  the  ground  that  suicide  la 
not  a  violation  of  any  criminal  law.  Under  such  a  policy  it  was  held 
in  Kerr  v.  Minnesota  etc  Assn.,  39  Minn.  174,  12  Am  St  Rep.  631, 
that  suicide  committed  by  an  alleged  fugitive  from  justice,  to  avoid 
arrest  and  trial  for  a  crime  committed  by  the  assured,  is  not  to  be 
considered  as  the  approximate  result  of  the  alleged  crime,  and  that 
his  death  by  suicide  is  not  within  the  proper  meaning  of  the  policy, 
to  be  considered  as  the  violation  of  law  therein  referred  to.  "Sul- 
-cide,  though  strictly  a  crime,  is  not  reckoned  among  offenses  or  vio- 
lations of  law,  such  as  the  language  of  the  policy  would  be  com- 
monly understood  to  refer  to":  Kerr  v.  Minnesota  etc  Assn.,  39 
Minn,  174;  12  Am.  St  Rep.  631. 

In  Goetzman  v.  Connecticut  etc.  Ins.  Co.,  3  Hun,  515,  It  appeared 
that  the  assured  was  shot  by  one  Hesler  immediately  after  he  had 
criminal  Intercourse  with  Healer's  wife,  and  the  court  held  that  a 
policy  such  as  we  have  under  consideration  waa  not  avoided,  and,  in 
delivering  the  opinion,  said:  "Assuming  that  the  act  of  adultery  waa 
a  violation  of  law,  within  the  meaning  of  the  parties  to  the  contract 
of  Insurance,  we  are  of  opinion  that  the  assured  did  not  die  in  conse- 
quence. The  undisputed  facts  show  that  he  was  killed,  not  in  the  act 
of  adultery,  nor  in  defense  of  person  or  property.  The  offense  had 
been  completed  and  the  assured  was  about  to  go  away.  He  was 
not,  therefore,  at  the  time  he  was  killed,  violating  any  law  or  even 
committing  a  trespass,  for  he  was  in  the  house  by  the  license  of  the 
wife,  from  whom  the  husband  had  separated.  Our  law  plainly  de- 
nounces an  act  like  that  perpetrated  by  Hesler  as  a  crime,  and  we  can 
conceive  of  no  principle  upon  which  it  could  properly  be  treated  la 
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a  court  of  justice  as  a  natural  or  legitimate  effect  of  the  cause  stated. 
The  fact  that  the  interval  between  the  injury  and  the  killing  was- 
short  is  not  in  this  instance  material.  If  the  assured  had  been 
killed  a  day,  or  a  week,  or  a  year  after  the  Injury  for  the  same 
cause,  it  would  have  been  quite  as  direct  a  result  thereof  as  when  it 
was"  done.  In  short,  the  proposition  that  a  man,  who  has  been  thus 
wantonly  killed  by  another,  without  necessity  or  lawful  excuse,  died 
In  consequence  of  his  own  act,  is  logically  contradictory,  unless  it  be 
admitted  that  the  killing  of  an  adulterer  follows  his  offense  In  the 
ordinary  sequence  of  events.  That  admission  we  are  not  prepared 
to  make:  Goetsman  v.  Connecticut  etc  Ins.  Oo.,  8  Hun,  515-617. 

In  another  case  it  was  held  that  under  such  a  clause,  the  policy 
was  not  avoided,  if  the  assured  was  killed  after  retreating  from  an 
altercation  which  he  had  commenced  under  circumstances  which 
made  the  slayer  guilty  of  felonious  homicide:  Harper  v.  Phoenix  Ins. 
Co.,  19  Mo.  506.  Nor  is  the  policy  avoided  if  the  assured  is  killed 
In  a  personal  rencounter,  while  acting  In  the  lawful  defense  of  his 
person,  when  he  has  reasonable  cause  to  apprehend  a  design  on  the 
part  of  his  adversary  to  do  him  great  personal  injury,  and  did  appre- 
hend Immediate  danger  of  such  design  being  accomplished.  If  he 
had  killed  his  adversary,  under  such  circumstances,  it  would  have 
been  justifiable  homicide,  and  not  a  violation  of  law:  Overton  ▼.  St 
Louis  etc.  Ins.  Co.,  39  Mo.  122;  90  Am.  Dec.  455. 

A  provision  in  the  policy  exempting  the  insurer  from  liability  for 
Injuries  to  the  assured  while  engaged  in  or  in  consequence  of  some 
unlawful  act  does  not  extend  to  exempt  the  insurer  from  liability  be- 
cause of  some  infraction  of  law  by  the  insured,  when  the  act  has  no 
causative  connection  with  the  injury,  or  when  the  act  Is  in  violation 
of  some  obligation  of  morality  or  rule  of  policy  not  recognized  or 
ndopted  as  law.  Thus  living  in  fornication  Is  not  an  unlawful  act 
unless  accompanied  with  circumstances  of  notoriety  or  publicity,  and 
the  fact  that  the  insured  was  so  living  at  the  time  of  his  death  does 
not  exempt  the  insurer  from  liability  under  such  clause:  Insurance 
Co.  v.  Bennett,  90  Tenn.  256;  25  Am.  St.  Rep.  685.  The  fact  that  the 
assured  was  In  a  public  highway,  in  a  public  place,  in  an  intoxicated 
condition  contrary  to  a  criminal  statute,  at  the  time  he  was  injured, 
dors  not  of  itself  show  any  causative  connection  betweeen  the  act 
constituting  a  violation  of  law  and  the  injury  sufficient  to  avoid  the 
policy:  National  etc.  Assn.  v.  Bowman,  110  Ind.  855.  Visiting  a  house 
of  ill-fame,  unlawful  carrying  of  weapons,  and  leaving  such  house 
for  the  street  needlessly,  the  first  two  acts  being  a  violation  of  law, 
do  not  absolve  the  insurer  unless  some  causative  connection  between 
such  acts  and  the  injury  to  the  insured  is  shown:  Jones  v.  United 
8tates  etc.  Assn.,  92  Iowa,  652.  If  the  insured,  shortly  after  commit- 
ting a  misdemeanor  by  shaking  dice  with  another,  is  shot  and  killed 
by  the  latter,  evidence  failing  to  show  that  any  quarrel  arose  over 
the  game,  or  that  any  provocation  was  given  up  to  the  moment  of 
the  shooting,  does  not  show  that  the  death  of  the  assured  resulted 
from  the  violation  of  law:  Standard  etc  Ins.  Oo,  v.  Fraser,  76  Fed. 
Rep.  70* 
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Baltimore  and  Ohio  Railroad  Gompant  v. 

NORRIS. 
[17  Indiana  Appeals,  189.] 

RAILROADS-EXPULSION  OP  TRESPASSER.— If  the  con- 
ductor of  a  passenger  train,  while  acting  within  the  scope  of  his  au- 
thority, willfully  injures  a  trespasser  while  ejecting  him  from  the 
train,  the  company  is  liable  therefor  in  damages. 

RAILROADS— EXPULSION  OF  PASSENGER— OFFER  TO 
PAY  FARE.— If  a  person  gets  upon  a  railroad  train  without  a  ticket 
and  without  knowing  that  the  train  does  not  stop  at  the  station  of 
his  destination,  he  is  entitled,  upon  payment  or  tender  of  sufficient 
money,  either  by  himself  or  a  third  person,  to  pay  his  fare  to  the 
next  regular  stopping  place,  to  remain  upon  the  train  as  a  passenger, 
and  If  such  payment  or  tender  is  refused,  and  the  conductor  there- 
upon expels  him  from  the  train,  the  expulsion  is  wrongful  and  the 
company  is  liable  in  damages. 

RAILROADS— EXPULSION  OF  PASSENGER— PROVOCA- 
TION.—The  fact  that  a  passenger,  at  the  time  of  tendering  his  fare, 
accuses  the  conductor  in  charge  of  the  train  of  violating  a  rule  of  toe 
company  on  a  former  occasion  and  threatens  to  report  such  violation, 
does  not  justify  the  conductor  in  wrongfully  ejecting  him  from  the 
train,  and  he  is  entitled  to  recover  damages  therefor. 

J.  H.  Collins  and  J.  E.  Rose,  for  the  appellant. 

S.  A.  Wood,  D.  M.  Link,  J.  F.  Shuman,  and  F.  S.  Eoby,  for 

the  appellee. 

190  BLACK,  J.  The  appellee  sued  the  appellant  and  recov- 
ered judgment  for  one  hundred  and  fifty  dollars,  for  the  acts  of 
a  conductor  upon  appellant's  passenger  train,  into  one  of  the 
cars  of  which  the  appellee  had  gone  for  the  purpose  of  traveling 
from  appellant's  station  at  Garrett  to  its  station  at  Alhion,  the 
alleged  wrongs  complained  of  being  the  assaulting  of  the  appel- 
lee with  force  and  violence  while  in  said  car,  and  the  act  of  said 
conductor  in  ejecting  the  appellee  from  said  train  with  unneces- 
sary force,  at  night,  at  a  dangerous  place,  away  from  any  dwell- 
ing, station,  or  stopping  place,  said  conductor  accompanying 
his  acts  with  opprobious  and  indecent  epithets  applied  to  the 
appellee  in  the  presence  and  hearing  of  other  passengers. 

The  argument  on  behalf  of  appellant  is  so  general  in  its  char- 
acter that  it  is  not  quite  clear  that  any  portion  of  it  should  be 
treated  as  relating  properly  to  the  assignment  that  the  court 
erred  in  overruling  the  demurrer  to  the  complaint. 

191  In  the  course  of  the  argument  in  appellant's  brief,  how- 
ever, it  is  said:  "If  the  complaint  or  the  evidence  had  either 
shown  that  the  appellee  was  lawfully  upon  the  train,  then  the 
complaint  would  have  been  sufficient;  otherwise  not." 

The  complaint  contained  two  paragraphs,  the  second  of  which. 
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alleged  many  facts  in  addition  to  those  alleged  in  the  first, 
and,  amongst  other  things,  showed,  in  substance,  that  the  ap- 
pellee, having  been  prevented  by  the  fact  that  the  ticket  office 
was  closed  from  purchasing  a  ticket  or  ascertaining  at  what 
places  the  train  stopped  to  receive  and  deliver  passengers  after 
leaving  Garrett,  and  having  seated  himself  in  the  car,  and  taken 
passage  thereon,  he  tendered  to  the  conductor,  when  he  came 
through  the  car,  payment  of  the  regular  cash  fare  charged  by 
the  appellant  for  transportation  between  said  towns;  that  he 
was  then  informed  and  for  the  first  time  learned  that  the  train 
did  not  stop  to  take  on  and  deliver  passengers  at  Albion;  that  he 
thereupon  offered  to  pay  and  tendered  to  the  conductor  payment 
of  the  regular  cash  fare  charged  by  the  appellant  from  Garrett 
to  the  first  regular  stopping  place  of  the  train,  before  he  was  or- 
dered to  leave  the  train,  and  before  any  active  steps  had  been 
taken  to  eject  him  therefrom;  that  the  conductor  wrongfully  re- 
fused to  receive  said  fare;  that  by  the  rules  and  regulations  of  the 
appellant  the  train  was  scheduled  to  stop  at  the  town  of  Walker- 
ton  to  discharge  passengers,  and  that  the  appellee  offered  to  pay 
his  fare  to  that  town,  but  the  appellant  wrongfully  refused  to 
receive  said  fare,  or  to  transport  him  to  that  town,  but  wrong- 
fully and  lawfully  ejected  him  from  the  train,  etc. 

The  first  paragraph  contained  an  allegation  that  after  the  ap- 
pellee offered  and  tendered  to  the  conductor  the  regular  cash  fare 
charged  by  the  appellant  loa  for  transportation  between  Gar- 
rett and  Albion,  the  appellant,  by  its  said  conductor,  with  force 
and  violence  assaulted  the  appellee. 

If  the  first  paragraph  did  not  show  the  appellee  to  be  entitled 
to  be  considered  a  passenger,  but  showed  him  to  be  a  trespasser, 
still  the  appellant  was  bound  not  to  injure  him  willfully. 

In  Lake  Erie  etc.  R.  R.  Co.  v.  Matthews,  13  Ind.  App.  355, 
this  court  said:  "The  wrong  charged  is  in  the  nature  of  a  will- 
ful injury,  and  if  the  appellee  was  guilty  of  negligence  or  was 
even  guilty  of  being  a  trespasser,  a  willful  or  wanton  injury 
would  not  be  justifiable.  If  the  appellee  was  not  entitled  to  ride 
upon  the  train,  the  conductor  should  have  requested  him  to 
alight.  It  was  time  enough  to  resort  to  force  and  violence  when 
the  same  became  necessary ."  Very  many  authorities  might  be 
cited  to  the  same  effect. 

If  it  could  be  held  that  the  second  paragraph  did  not  proceed 
upon  the  theory  of  an  unlawful  expulsion,  and  did  not  show 
the  appellee  to  have  been  a  passenger,  but,  on  the  contrary, 
showed  him  to  have  been  a  trespasser,  that  paragraph  could  not, 
on  that  account,  be  held  insufficient;  for  it  was  alleged  therein 
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that  the  appellee  used  no  force  in  resisting  ejectment,  bnt  in  all 
things  conducted  himself  in  an  orderly,  proper  and  law-abiding 
manner,  and  that  the  conductor,  in  ejecting  him,  used  unneces- 
sary force,  and  accompanied  his  acts  with  opprobrious  and  inde- 
cent language  and  epithets,  which  he  applied  to  the  appellee  in 
the  presence  and  hearing  of  a  number  of  persons  in  the  car; 
that  the  appellee  was  greatly  humiliated  and  mortified  thereby, 
and  put  in  great  anxiety  of  mind;  and  that  he  was  disgraced  in 
the  eyes  of  the  persons  who  heard  said  language  and  were  not 
familiar  with  the  facts. 

108  All  such  injury  is  willful,  and,  being  inflicted  by  the  con- 
ductor while  acting  within  the  scope  of  his  authority,  the  ap- 
pellant would  be  liable  therefor,  whether  the  injured  person 
were  a  passenger  or  a  trespasser. 

It  is  said  in  the  recent  valuable  work,  Elliott  on  Railroads, 
section  1255,  that  the  company  may  be  held  liable,  "although 
the  injured  person  be  a  trespasser,  if  its  employes,  while  acting 
within  the  scope  of  their  actual  authority,  willfully  injure  him  or 
eject  him  with  unnecessary  force  and  violence" 

In  Chicago  etc.  R.  R.  Co.  v.  Bills,  118  Ind.  221,  in  the  origi- 
nal complaint  the  plaintiff  sought  to  recover  for  injuries  sus- 
tained to  his  person  and  property  while  being  wrongfully  ex- 
pelled from  the  defendant's  cars.  An  amended  complaint  count- 
ed upon  a  right  to  recover  for  injuries  suffered  by  being  expelled 
from  the  train  with  unnecessary  force.  It  was  said  by  the  court: 
"Both  complaints  involve  the  same  transaction.  The  gravamen,, 
or  substantial  grievance  complained  of  in  both,  is  the  personal 
injury  suffered  by  the  plaintiff  in  being  ejected  from  the  defend- 
ant's train.  The  original  complaint  proceeded  upon  the  theory 
that  the  plaintiff  sustained  an  injury  to  his  person  by  being 
wrongfully  expelled  from  a  train  on  which  he  had  a  right  to  be. 
The  amended  complaint  is  predicated  upon  the  same  transaction 
and  injury,  but  proceeds  upon  the  theory  that  the  plaintiff  may 
have  been  wrongfully  or  carelessly  on  the  train,  and  that  he  waa 
ejected  therefrom  with  unnecessary  force,  to  his  injury.  The 
first  complaint  was  more  comprehensive  than  the  last,  and  em- 
braced elements  of  damage  which  were  not  in  the  amended  com- 
plaint, but  the  last  embraced  nothing  that  was  not  covered  by 
the  first." 

104  In  the  same  case  it  is  said  by  the  court  that  expulsion 
from  a  train  with  excessive  force  and  violence  is  equivalent  to  an 
assault  and  battery,  and  that  no  degree  of  carelessness  on  the 
part  of  the  person  assaulted  furnishes  any  excuse  for. an  unlaw* 
ful  invasion  of  the  right  of  personal  security. 


March,  1897.]  Baltimore  etc.  Railroad  Co.  v.  Norrib.     169 

A  railroad  company  is  liable  to  one  who  has  been  ejected  from 
a  train  by  the  conductor  with  unnecessary  force,  though  the  lat- 
ter had  a  right  to  expel  such  person:  Chicago  etc.  B.  B.  Co.  v. 
Bilk,  104  Ind.  13. 

But  we  are  of  the  opinion  that  the  second  paragraph  of  the 
complaint  proceeded  upon  the  theory  of  a  wrongful  expulsion 
of  a  passenger,  and  that  it  may  be  held  sufficient  as  such  a  com- 
plaint.- 

In  Columbus  etc.  By.  Co.  t.  Powell,  40  Ind.  37,  it  was  held 
that,  notwithstanding  the  fact  that  the*  plaintiffs  intestate  got 
on  the  train  by  mistake,  the  relation  of  passenger  and  carrier 
existed. 

Such  a  person  is  entitled  to  be  treated  as  a  passenger  while 
on  the  train:  Cincinnati  etc.  B.  B.  Co.  v.  Carper,  112  Ind.  26; 
2  Am.  St.  Bep.  144;  Lake  Erie  etc.  B.  B.  Co.  v.  Mays,  4  Ind. 
App.  413;  Ham  v.  Delaware  etc.  Canal  Co.,  142  Pa.  St  617; 
Louisville  etc.  B.  B.  Co.  v.  Garrett,  8  Lea,  438;  41  Am.  Bep. 
640. 

It  is  true  that,  in  the  absence  of  statutory  provisions  to  the 
contrary,  a  railroad  company  may  make  rules  providing  that 
particular  trains  shall  stop  only  at  certain  stations,  when  it  fur- 
nishes reasonable  means  (the  want  of  which  is  not  asserted  in 
this  case)  of  reaching  all  stations  on  its  road  by  other  trains; 
and  that  it  is  the  duty  of  a  person  taking  passage  on  a  train  to 
inform  himself  when,  where,  and  how -he  can  stop,  according  to 
the  regulations  and  time  card  of  the  railroad  company.  If  he 
makes  a  mistake,  not  induced  by  the  company,  he  has  no  rem- 
edy against  the  company  for  its  enforcement  of  such  rule:  Elliott 
105  on  Bailroads,  sees.  200,  1676,  1593;  Ohio  etc.  By.  Co.  v. 
Applewhite,  62  Ind.  540;  Pittsburgh  etc.  By.  Co.  v.  Nuzum,  50 
Ind.  141;  19  Am.  Bep.  703. 

It  is  the  duty  of  the  person  about  to  become  a  passenger  to 
use  reasonable  diligence  to  acquaint  himself  with  such  a  rule: 
Pittsburgh  etc.  By.  Co.  v.  Lightcap,  7  Ind.  App.  249. 

We  think  the  second  paragraph  of  the  complaint  at  least 
showed  diligence  on  the  part  of  the  appellee  sufficient  to  relieve 
him  from  the  imputation  of  being  a  trespasser  in  entering  the 
car,  and  to  entitle  him  to  be  treated  as  a  passenger;  and,  though 
he  had  no  right  to  require  the  conductor  to  deviate  from  the 
rule  and  to  demand  to  be  put  down  at  Albion,  he  could  lawfully 
remain  upon  the  train  as  a  passenger,  by  paying  his  fare  to  the 
first  regular  stopping  station,  which  he  offered  to  do:  Pittsburgh 
etc.  Ry.  Co.  v.  Lightcap,  7  Ind.  App.  249. 

There  was  a  special  verdict  consisting  of  interrogatories  and 
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the  answers  of  the  jury  thereto.  The  action  of  the  court  in 
rendering  judgment  upon  the  verdict  is  not  mentioned  in  argu- 
ment, but  it  is  contended  on  behalf  of  the  appellant  that  the 
special  verdict  was  contrary  to  law  and  not  sustained  by  Effi- 
cient evidence,  and  that  the  damages  were  excessive. 

A  question  is  suggested  in  argument  as  to  the  manner  hi 
which  the  offer  to  pay  fare  to  the  first  stopping  place  was  made. 
It  appears  from  the  evidence  that  the  appellee  was  accompanied 
by  four  other  men;  that  when  the  appellee  had  tendered  the 
amount  of  the  fare  from  Garrett  to  Albion  to  the  conductor,  and 
had  been  informed  by  the  latter  that  the  train  would  not  stop 
at  Albion,  and  before  the  conductor  had  ordered  him  off  or  had 
made  any  attempt  to  stop  the  train,  one  of  appellee's  companions 
offered  to  pay  the  fare  for  the  whole  party  to  the  next  stopping 
place,  ,0°  and  took  out  his  pocketbook  and  money,  having  more 
than  sufficient  so  to  pay,  but  the  conductor  refused  to  carry 
them,  and  compelled  them  to  get  off  the  train. 

In  Ham  v.  Delaware  etc.  Canal  Co.,  142  Pa.  St.  617,  it  was 
held  that  if  an  actual  tender  of  fare  be  made  before  the  train 
has  been  stopped  the  conductor  cannot  refuse  it,  no  matter  who 
made  the  tender. 

In  O'Brien  v.  New  York  etc.  R.  E.  Co.,  80  N.  T.  236,  it  was 
held  that  where  the  train  has  not  been  stopped  for  the  sole  pur- 
pose of  putting  the  passenger  off,  if,  before  being  ejected,  he  or 
others  in  his  behalf  offer  to  pay  the  full  fare,  the  conductor 
should  accept  it;  and  that,  if  he  refuses  to  do  so  and  ejects  the 
passenger,  the  company  will  be  liable. 

In  Louisville  etc.  R.  R.  Co.  v.  Garrett,  8  Lea,  438,  41  Am. 
Rep.  640,  where  the  conductor  had  taken  hold  of  the  passenger 
(who  had  offered,  ignorantly  and  in  good  faith,  a  tax  receipt 
in  payment  of  his  fare,  and  was  unable  to  pay),  and  was  walk- 
ing with  him  to  the  door  of  the  car,  after  ringing  the  bell  to  stop 
the  train,  and,  as  he  opened  the  door,  another  passenger  said, 
"Let  him  go  back;  I  will  pay  his  fare/'  and  the  conductor  beard 
the  offer,  but  ejected  the  plaintiff,  it  was  held  that  it  was  correct 
to  instruct  the  jury  that,  if  another  person  offered  to  pay  the 
fare  before  ejection  from  the  car,  the  carrier  was  bound  to  receive 
it  and  transport  the  passenger:  See  Clark  v.  Wilmington  etc. 
R.  R.  Co.,  91  N.  C.  506;  49  Am.  Rep.  647. 

We  think  the  offer  to  pay  fare,  shown,  as  above  stated,  by  evi- 
dence, in  the  case  at  bar,  was  sufficient  to  make  the  expulsion 
wrongful. 

A  question  is  discussed  in  the  briefs,  relating  to  an  alterca- 
tion between  the  appellee  and  the  conductor,  the  evidence  of 
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which,  it  is  claimed,  showed  the  appellee  to  be  equally  in  fault 
with  the  conductor.  It  was  in  evidence  that  when  the  conductor 
came  to  the  appellee,  the  latter  placed  in  the  hand  of  the  former 
a  ,9T  certain  sum,  being  the  fare  from  Garrett  to  Albion;  that 
the  conductor  said,  "Where  the  hell  are  you  going?"  and  the  ap- 
pellee said  he  was  going  to  Albion;  that  the  conductor  said  that 
the  train  did  not  stop  there;  that  the  appellee  said  he  guessed  it 
did,  as  he  had  ridden  upon  that  train  before,  and  it  always 
stopped;  that  the  appellee  had  ridden  on  the  train  before;  that 
the  conductor  said,  ;rSTou  knew  this  train  didn't  stop  at  Albion 
[interjecting  an  abusive  and  indecent  epithet];  what  in  the 
hell  are  you  on  this  train  for?" 

Afterward,  the  conductor  having  said  something  to  one  of 
the  party  about  losing  his  job  if  he  should  stop,  the  conductor 
was  told  by  the  appellee  that  he  had  paid  him  the  cash  fare 
from  Auburn  Junction  to  Albion  at  a  previous  date,  and  that  he, 
the  conductor,  had  accepted  the  cash,  stopped  his  train  and  let 
the  appellee  off  at  Albion,  and  did  not  give  the  appellee  a  cash 
receipt;  and  the  appellee  threatened  to  report  the  conductor  for 
what  he  had  done  on  that  previous  occasion. 

It  is  claimed,  in  effect,  that  this  language  of  the  appellee  was 
a  sufficient  provocation  for  the  conduct  of  the  conductor. 

It  must  be  observed  that,  if  the  evidence  for  the  appellee  be 
accepted  as  true,  the  conductor  himself  commenced  the  abusive 
altercation  and  was  guilty  of  the  first  offensive  provocation.  Un- 
der such  circumstances,  we  cannot  regard  the  language  of  the 
appellee  as  so  disorderly  as  to  authorize  his  expulsion  after  the 
offer  to  pay  his  fare:  Louisville  etc.  Ry.  Co.  v.  Wolfe,  128  Ind. 
347;  25  Am.  St.  Sep.  436;  Chicago  etc.  B.  B.  Co.  v.  Flexman,  103 
HI.  546;  42  Am.  Rep.  33. 

The  amount  of  the  damages  was  so  much  within  the  province 
of  the  jury  that  it  would  be  improper  for  us  to  interfere  with 
the  result  reached  by  them  upon  that  19S  question:  Louisville 
etc.  Ry.  Co.  v.  Goben,  15  Ind.  App.  123, 

We  do  not  find  anv  available  error. 

Judgment  affirmed. 

RAILROADS-EXPULSION   OF  TRESPASSERS   OR   PASSEN- 

<?KRS  FROM  TRAIN— LIABILITY  OP  COMPANY.— A  trespasser 
upon  a  railroad  train  should  not  be  ejected  therefrom  without  a  rea- 
sonable regard  for  his  safety:  Arnold  v.  Pennsylvania  R.  R.  Co.,  115 
Pa.  St.  135;  2  Am.  St.  Rep.  642,  and  note.  He  may  be  ejected  at  a 
place  other  than  a  regular  station,  provided  he  is  not  wantonly  ex- 
posed to  peril  of  serious  personal  injury:  Hardenbergh  v.  St.  Paul 
etc.  Ry.  Co.,  39  Minn.  3:  12  Am.  St.  Rep.  010,  and  note.  In  all  cases 
where  a  railway  employ^  uses  undue  force  in  ejecting  a  passenger 
from  the  can  and  commits  aii  assault  and  battery  upon  him  the-. 
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company  Is  liable  in  damages:  Monographic  note  to  Richmond  etc 
R.  R.  Co,  y.  Jefferson,  32  Am.  St  Rep.  09.  See,  also,  extended  note 
to  Commonwealth  v.  Power,  41  Am.  Dec.  476-478;  also,  monographic 
note  to  Chicago  etc.  R.  R.  Co.  v.  Parks,  68  Am.  Dec.  570-578,  aa  ta> 
when  the  right  of  expulsion  may  properly  be  exercised* 


Bedford  Belt  Railway  Company  v.  McDonald. 

[17  Indiana  Apfbals,  482.] 

RAILROADS— DUTY  TO  FURNISH  MBDIOAL  AID  FOR  EM- 
PLOYES.—A  railroad  corporation  is  under  no  different  obligation  to> 
procure  medical  and  surgical  aid  for  its  employes  than  Is  any  other 
corporation  or  perron  under  like  circumstances. 

RAILROADS— POWER  TO  EMPLOY  MEDICAL,  AID  FOR 
EMPLOYES.— The  general  officers  of  a  railroad  company  have  power 
to  employ  medical  attendance  for  its  employes  Injured  in  the  perform- 
ance of  duty  in  the  company's  service.  Otherwise  as  to  subordinate 
officers,  except  on  an  urgent  exigency. 

RAILROAD&-GENERAL  OFFICERS— POWER  TO  EMPLOY 
MEDICAL  AID  FOR  EMPLOYES.— The  president,  vice-president, 
general  manager,  secretary,  and  treasurer  of  a  railroad  company  are 
general  officers,  with  power  to  employ  medical  attendance  for  railroad 
employes  Injured  in  the  performance  of  services  for  the  company. 

RAILROADS-GENERAL  OFFICERS— POWER  TO  EMPLOY 
SURGEON.— The  general  officers  of  a  railroad  company  have  power 
to  contract  for  the  services  of  a  surgeon  for  railroad  employes  In- 
jured in  the  course  of  their  employment,  provided  he  Is  to  receive 
compensation  only  for  services  actually  rendered.  Such  contract  is 
not  against  public  policy,  nor  is  it  an  Invasion  of  the  rights  of  in- 
jured employes. 

CORPORATIONS-PONTRACTS-UI/TRA  VIRES.-lf  a  pri- 
vate corporation  has  entered  into  a  contract  not  Immoral  in  Itself,  and 
not  forbidden  by  statute,  and  it  has  been  in  good  faith  fully  perform- 
ed by  the  other  party,  the  corporation  cannot  sustain  a  plea  of  ultra 
vires. 

APPELLATE  PRACTICE— EVIDENCE-RECORD.— Unless  It 
affirmatively  appears  that  the  long-hand  manuscript  of  the  evidence 
was  filed  with  the  clerk  before  it  was  Incorporated  In  the  bill  of  ex- 
ceptions, the  evidence  cannot  be  considered  as  being  in  the  record. 

T.  M.  Trissal,  for  the  appellant 

H.  C.  Duncan,  I.  C.  Batman,  W.  H.  Martin,  J.  E.  East*  and 

B.  O.  Miller,  for  the  appellee. 

489  ROBINSON,  J.  Appellee  seek*  to  recover  the  value  of 
medical  services  rendered  appellant's  employes.  The  complaint 
is  in  two  paragraphs.  Demurrers  for  want  of  facts  were  over- 
ruled and  appellant  answered  with  the  general  issue  and  pay* 
ment.  The  jury  returned  a  special  verdict,  and,  over  appel- 
lant's motion  in  arrest,  and  its  motion  for  a  new  trial,  judg- 
ment was  rendered  on  the  verdict    The  errors  assigned  are  the 
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overruling  of  the  demurrers  to  the  complaint,  the  motions 
for  a  new  trial  and  in  arrest,  and  in  rendering  judgment  in  ap- 
pellee's favor  on  the  special  verdict. 

The  first  paragraph  of  the  complaint  alleges  that  appellee 
is  a  licensed  practicing  physician  and  surgeon;  that  appellant  is 
a  railway  corporation,  organized  under  the  laws  of  this  state; 
that  appellant  is  indebted  to  appellee  for  medical  and  surgical 
services  rendered  employes  of  appellant  at  appellant's  special  in- 
stance and  request;  that  the  services  were  rendered  employes 
injured  in  the  line  of  their  employment  in  appellant's  service. 

It  is  averred  in  the  second  paragraph  that  appellee  was  em- 
ployed by  the  president,  vice-president,  general  manager,  sec- 
retary, and  treasurer  of  appellant  to  render  medical  and  surgical 
attention  to  appellant's  employes  injured  in  the  line  of  their 
employment  in  appellant's  service,  and  particularly  to  employees 
named  in  a  bill  of  particulars  filed  with  and  made  a  part  of 
each  paragraph  of  complaint,  the  value  of  which  services  he 
seeks  to  recover. 

When  this  case  was  here  on  a  former  appeal,  the  complaint 
was  held  bad  for  failing  to  show  that  appellant  was  a  licensed 
physician  and  that  the  services  were  rendered  for  workmen  of 
appellant  injured  in  the  performance  of  duty,  or  for  persons  in- 
jured by  its  trains:  Bedford  Belt  By.  Co.  v.  McDonald,  12  IncL 
App.  620. 

A  railroad  corporation  is  under  no  different  obligation  to 
procure  medical  and  surgical  aid  for  its  employes  than  is  any 
other  corporation  or  person  under  like  circumstances. 

It  is  well  settled  that  the  general  officers  of  a  railroad  com- 
pany have  power  to  employ  medical  attendance  for  workmen 
injured  in  the  performance  of  duty  in  the  company's  service: 
Toledo  etc.  R.  B.  Co.  v.  Mylott,  6  Ind.  App.  438,  and  cases  there 
cited. 

494  On  the  former  appeal  it  was  said  that:  "A  subordinate 
officer  or  agent  of  a  corporation  has  no  authority  to  employ 
surgical  attendance  for  a  servant  injured  in  the  performance  of 
duty  or  for  a  person  injured  by  its  trains,  except  on  an  urgent 
exigency.  In  such  case  the  liability  arises  with  the  emergency, 
and  with  it  expiree":  Bedford  Belt  By.  Co.  v.  McDonald,  12 
Ind.  App.  620. 

It  is  said  by  appellant's  counsel  that:  "The  reference  to  'sub- 
ordinate officers'  could  only  mean,  and  was  doubtless  intended 
to  be  meant,  as  'subordinate'  to  the  board  of  directors,  and 
could  not  possibly  have  been  used  to  designate  some  one  whose 
rank  or  title  was  inferior  to  that  of  the  general  officers.;" 
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We  do  not  think  it  can  be  said  that  the  president  of  a  rail- 
road company  is  a  subordinate  officer  of  the  corporation:  The 
statute  concerning  the  organization  of  railroad  companies  pro- 
vides that  there  shall  be  a  president  of  the  company,  who  shall 
be  chosen  by  and  from  the  directors.  The  statute  further  pro- 
vides that  the  board  of  directors  has  power  to  make  by-laws  for 
the  management  of  the  business  affairs  of  the  company,  and 
prescribing  the  duties  of  officers,  and  for  the  appointment  of  all 
the  officers  for  carrying  on  all  the  business  within  the  object 
and  purpose  of  the  company:  Burns'  Bev.  Stats.  1894,  sees. 
5145,  5147. 

The  officers  named  in  the  complaint  are  selected  by  the  com- 
pany through  its  board  of  directors.  They  are  placed  in  a  posi- 
tion of  power  by  the  company,  and  it  invests  them  with  osten- 
sible authority.  The  appellee  acted  upon  the  apparent  au- 
thority with  which  the  company  clothed  these  officers.  So 
far  as  the  public  is  concerned,  such  officers  are  almost  alwayB 
looked  upon  as  the  corporation  itself,  and  through  them  the 
substantial  part  of  the  business  of  the  corporation  is  done. 
They  could  make  the  contract  sued  on  if  the  corporation  itself 
could  make  it,  and  the  only  question  405  here  is,  whether  the 
contract  is  beyond  the  power  of  the  corporation  to  make. 

It  is  stoutly  maintained  by  appellant's  counsel  that  such  a 
contract  is  outside  of  the  objects  for  which  the  corporation  was 
created,  and  is  beyond  the  scope  of  the  powers  granted  by  the 
act  of  incorporation. 

In  Terre  Haute  etc.  B.  R.  Co.  v.  McMurray,  98  Ind.  358,  49 
Am.  Bep.  752,  it  was  held  that  the  conductor  of  a  train  could 
employ  a  surgeon  to  attend  an  injured  brakeman,  the  conduc- 
tor being  the  highest  representative  of  the  corporation  on  the 
ground. 

In  Louisville  etc.  By.  Co.  v.  McVay,  98  Ind.  891,  49  Am.  Bep. 
770,  the  company  was  held  liable  for  the  services  of  a  nurse 
employed  by  a  roadmaster,  the  employment  having  been  rati* 
fied  by  the  general  manager  of  the  company. 

In  Atlantic  etc.  B.  B.  Co.  v.  Beisner,  18  Kan.  458,  it  was 
held  that  the  general  agent  of  the  company  could  employ  a 
surgeon  to  attend  an  injured  employ6,  the  court  saying:  "The 
general  agent  of  the  company  is  virtually  the  corporation  it- 
self/' 

In  Swazey  v.  Union  Mfg.  Co.,  42  Conn.  556.  the  business 
manager  bound  the  corporation  for  the  value  of  a  surgeon's 
services  in  attending  a  boy  injured  in  the  corporation's  service. 

The  general  superintendent  of  a  railroad  company  has  author- 
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itjr  to  employ  a  surgeon  to  attend  a  person  injured  by  one  of 
the  company's  trains,  whether  the  injured  person  be  an  em- 
ploy6  or  not:  Cincinnati  etc.  Ry.  Co.  v.  Davis,  126  Ind.  99.  See 
Terre  Haute  etc.  R.  R.  Co.  v.  Stockwell,  118  Ind.  98;  Terre 
Haute  etc.  R.  R.  Co.  v.  Brown,  107  Ind.  336. 

During  recent  years  many  railroad  companies  have  established 
voluntary  relief  departments  for  the  purpose  of  accumulating 
a  fund  out  of  which  to  pay  employes,  who  are  members,  sick 
ind  disablement  benefits,  and  the  courts  of  many  states  have 
assumed  that  4°°  the  act  of  establishing  such  a  department  is 
within  the  express  or  implied  powers  of  the  corporation:  Miller 
v.  Chicago  etc.  Ry.  Co.,  65  Fed.  Rep.  305;  Lease  v.  Pennsyl- 
vania Co.,  10  Ind.  App.  47;  Vickers  v.  Chicago  etc.  R.  R.  Co., 
71  Fed.  Rep.  139;  Donald  v.  Chicago  etc.  fiy.  Co.,  93  Iowa, 
284;  Johnson  v.  Philadelphia  ete.  R.  R.  Co.,  163  Pa.  St.  127; 
Voluntary  Relief  Department  etc.  v.  Spencer,  17  Ind.  App. 
123. 

In  Thompson  on  Corporations,  section  5840,  the  author  says: 
"An  implied  power  will  be  ascribed  to  any  corporation  employ- 
ing labor  to  incur  expense  on  account  of  injuries  received  by  its 
employes  in  the  line  of  their  employment,  in  the  absence  of  any 
express  statutory  grant  of  such  power/' 

While,  in  a  certain  sense,  it  may  be  said  that  the  complaint 
counts  on  a  contract  of  general  employment,  yet  there  was  no 
contract  to  pay  appellee  a  certain  sum  as  physician,  nor  to  pay 
him  any  sum,  unless  some  employ^  should  be  injured,  and  the 
complainant  seeks  to  recover  only  for  services  actually  rendered 
such  injured  employes.  The  effect  of  the  contract  was  nothing 
more  than  an  agreement  between  appellee  and  the  corporate  of- 
ficers that  if  an  employ^  was  injured  and  needed  medical  or  sur- 
gical attention  appellee  should  render  the  services.  If  appellee 
performed  no  services  he  could  recover  no  compensation.  He  is 
not  seeking  to  recover  a  salary  agreed  to  be  paid  him  in  any 
event,  but  the  value  of  services  actually  rendered.  A  fair  con- 
struction of  the  contract  is,  that  no  services  were  to  be  rendered 
unless  an  emergency  arose  for  such  services.  We  do  not  decide 
whether  a  corporation  has  power  to  employ  a  surgeon  at  a  stated 
salary  which  he  is  to  receive  in  any  event,  because  that  question 
is  not  presented  by  the  demurrer. 

We  cannot  agree  with  appellant's  counsel  that  to  49T  per- 
mit a  corporation  to  make  such  a  contract  is  against  public  pol- 
icy, and  is  an  invasion  of  the  rights  of  the  injured  employ^. 
We  cannot  presume  that  the  amount  paid  the  surgeon  by  the 
company  is  deducted  from  the  wages  of  the  injured  employ^, 
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nor  will  we  presume  that  such  a  contract  cuts  off  the  right  of 
the  injured  employ6  to  call  in  any  surgeon  he  may  choose.  The 
fact  that  the  other  contracting  party  has  performed  his  part  of 
the  contract  necessarily  implies  that  the  corporation  has  re- 
ceived the  benefits  of  it 

The  general  rule  is,  that  where  a  private  corporation  has  en- 
tered into  a  contract  not  immoral  in  itself  and  not  forbidden  by 
any  statute,  and  it  has  been  in  good  faith  fully  performed  by  the 
other  party,  the  corporation  will  not  be  heard  on  a  plea  of  ultra 
vires:  Louisville  etc.  Ry.  Co.  v.  Flanagan,  113  Ind.  488;  3  Am. 
St.  Rep.  674;  State  Board  etc.  v.  Citizens'  Street  Ry.  Co.,  47 
Ind.  407;  17  Am.  Rep.  702;  Thompson  on  Corporations,  sec 
6026. 

The  business  of  railroading  is  recognized  by  everyone  as 
hazardous.  Persons  engaged  in  the  business  are  liable  to  be  in- 
jured,  and  often  receive  injuries  which  the  highest  degree  of 
skill  and  care  could  not  have  prevented.  If  a  railroad  corpora- 
tion sees  proper  to  recognize  this  fact,  and,  prompted  by  the 
highest  considerations  of  justice  and  humanity,  enters  into  a 
contract  with  a  physician  to  give  prompt  attention  to  any  of 
its  servants  who  may  be  injured,  and  such  attention  is  given 
injured  employ 6s,  a  court  will  not  say,  in  a  suit  for  the  value 
of  such  services,  that  the  contract  is  one  beyond  the  power  of 
the  corporation  to  make.  We  fail  to  see  any  difference  in  effect 
between  a  corporation  through  its  general  officers  employing  a 
surgeon  at  the  time  an  employ^  is  injured,  and  employing  him 
in  advance  to  render  services  to  an  employ^  only  in  the  event 
that  the  employ^  is  injured. 

408  It  is  urged  by  appellee's  counsel  that  the  evidence  is  not 
in  the  record.  The  record  sets  out  the  complaint,  the  demurrers 
and  rulings  thereon  and  exceptions,  the  answers,  reply,  trial, 
instruction  requested  by  appellant,  special  verdict,  motion  for 
a  new  trial  and  ruling  thereon  and  exception,  judgment,  motion 
in  arrest,  and  appeal  bond,  in  the  order  named.  This  is  fol- 
lowed by  the  clerk's  certificate,  in  which  he  certifies  "that  the 
above  and  foregoing  transcript  contains  a  full  and  complete 
copy  of  all  the  files  and  entries  of  record  made  and  rendered 
in  said  cause,  ....  that  on  the  tenth  day  of  April,  1896,  the 
official  reporter  who  took  down  the  evidence  in  said  cause  on 
the  trial  thereof,  filed  in  my  office  his  longhand  report  thereof, 
and  certified  to  its  correctness,  which  is  the  same  manuscript 
of  the  evidence  incorporated  in  the  bill  of  exceptions  and  made 
a  part  of  the  foregoing  transcript."  This  is  followed  by  what 
is  termed  the  "stenographer's  transcript,"  which  contains  the 
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evidence.  Following  the  stenographer's  certificate  is  the  fol- 
lowing entry:  "And  afterward  a  motion  for  a  new  trial,  as  else- 
where appearing  in  the  record,  haying  been  filed  by  the  said  de- 
fendant, the  same  was,  on  the  sixteenth  day  of  March,  1896, 
overruled  by  the  court,  to  which  ruling  the  defendant  did  then 
and  there  except,  and  was  allowed  sixty  days  in  which  to  file 
its  bill  of  exceptions/'  The  record  then  shows  that,  "on  the 
tenth  day  of  April,  1896,  and  within  the  time  allowed  so  to  do, 
the  said  defendant  came  and  presented  to  the  judge  of  said 
court  its  bill  of  exceptions  in  said  cause,  containing  the  sworn 
official  reporter's  original  longhand  manuscript  of  his  verbatim 
shorthand  notes  and  report  of  the  evidence  given  and  delivered 
in  the  cause,  etc.,  and  asked  the  court  to  sign  and  seal  the  same 
and  certify  that  it  contains  a  full,  true,  complete  4do  and  im- 
partial transcript  and  report  of  all  the  evidence  given  and  intro- 
duced and  of  all  the  proceedings  had  on  the  trial  of  said  cause, 
and  make  it  a  part  of  the  record  thereof,  which  is  now  accord- 
ingly done  (said  bill  of  exceptions  having  been  examined  and 
found  to  be  true)  this  tenth  day  of  April,  1896."  This  la 
signed  by  the  judge.  In  his  final  certificate  the  clerk  says:  "That 
the  above  and  foregoing  is  the  identical  bill  of  exceptions  and 
identical  longhand  manuscript  of  the  verbatim  report  of  the 
evidence  made  by  the  rTjcial  reporter  of  said  court  in  said 
cause,  the  6aid  manuscript  having  been  by  the  defendant,  on 
the  10th  of  April,  1896,  filed  with  me,  *as  such  clerk,  incor- 
porated in  said  bill  of  exceptions,  and  the  said  bill  also  having 
been  filed  at  the  said  time." 

Granting  there  is  a  bill  of  exceptions,  and  that  it  was  filed, 
it  purports  to  contain  nothing  but  the  evidence,  and  it  does  not 
affirmatively  appear  from  the  record  that  the  longhand  manu- 
script of  the  evidence  was  filed  in  the  clerk's  office  before  it  was 
incorporated  in  the  bill  of  exceptions,  or  before  the  bill  was 
filed  as  required  by  the  statute.  The  evidence  is  not  in  the  rec- 
ord: Fitzmaurice  v.  Puterbaugh,  17  Ind.  App.  318;  Thompson 
t.  Shewalter,  17  Ind.  App.  290;  Pittsburgh  etc.  By.  Co.  v. 
Cope,  16  Ind.  App.  579. 

The  only  ground  for  a  new  trial  argued  in  appellant's  brief 
is,  that  the  damages  are  excessive;  but,  as  the  evidence  is  not  in 
the  record,  we  cannot  say  that  the  amount  fixed  by  the  jury  is 
too  large. 

There  are  other  alleged  errors  assigned,  but  as  they  have  not 
been  discussed  in  appellant's  briefs,  they  are  deemed  waived. 

Judgment  affirmed. 

Am.  8*  Row  Vol.  LX.— 11 
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CORPORATIONS-CONTRACTS  OP— ULTRA  VIRES  AS  A  DE- 
FENSE.—A  corporation  cannot  avail  Itself  of  the  defense  of  ultra 
yires  when  a  contract  has  been  performed  in  good  faith  by  the  other 
party,  and  the  corporation  has  had  the  full  benefit  of  its  perform- 
ance: Kadish  ▼.  Garden  City  etc.  Building  Assn.,  151  111.  531;  42  Am. 
St  Rep.  258,  and  note;  Williams  v.  Bank,  71  Miss.  858;  42  Am.  St. 
Rep.  503,  and  note.  An  er  ecu  ted  corporate  contract,  not  merely  ultra 
vires,  but  also  void  as  against  public  policy,  cannot  be  enforced  in 
favor  of  either  party  to  it:  McNulta  v.  Bank,  164  I1L  427;  56  Am.  St 
Rep.  203,  and  note. 

RAILROADS— DUTY  TO  FURNISH  MEDICAL  ATTENDANCE. 
A  railroad  company  is  under  no  legal  obligation  to  provide  surgical 
aid  for  its  injured  employes.  If  it  does  so,  voluntarily  and  gratui- 
tously, its  liability  cannot  be  extended  beyond  its  negligence,  if  any, 
in  the  selection  of  a  surgeon:  Pittsburgh  etc  R.  R.  Co.  v.  Sullivan, 
141  Ind.  83;  50  Am.  St.  Rep.  313,  and  note;  Quina  V.  Railroad,  94 
Tenn.  713;  45  Am.  St  Rep.  767. 

CORPORATIONS— ULTRA  VIRES-WHAT  CONTRACTS  ARE. 
Acts  of  corporations  spoken  of  as  ultra  vires  are  not  necessarily  un- 
lawful, or  even  such  as  the  corporation  cannot  perform,  but  merely 
those  which  are  not  within  the  power  conferred  upon  the  corporation, 
by  its  charter,  and  are  in  violation  of  the  trust  reposed  in  the  man- 
aging board  by  the  shareholders  that  the  affairs  shall  be  managed, 
and  the  funds  applied  solely  for  carrying  out  the  object  for  which 
the  corporation  was  created:  Kadish  v.  Garden  City  etc.  Building 
Assn.,  151  111.  531;  42  Am.  St.  Rep.  256,  and  note.  See  Jemlson  v. 
Citizens'  Sav.  Bank,  122  N.  Y.  135;  19  Am.  St.  Rep.  482;  Miners'  Dltcfe 
Co.  v.  Zellerbach,  37  Cal.  543;  89  Am.  Dec.  300,  and  note.    ' 


Albany  Furniture  Company  v.  Merchants*  Na- 

tional  Bank. 

[17  Indiana  Appeals,  581.] 

APPELLATE  PRACTICE— JUDGMENT  BY  DEFAULT.— A» 

assignment  of  error  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  cannot  be  made  available  for  the  first 
time  on  appeal  for  the  reversal  of  a  Judgment  upon  default,  unlesa 
some  fact  essential  to  the  existence  of  the  cause  of  action  has  been; 
wholly  omitted  from  the  complaint. 

JUDGMENTS  BY  DEFAULT— PRESUMPTION  ON  APPEAL. 
If  a  judgment  is  taken  by  default,  it  cannot  be  presumed  on  appeal 
that  anything  was  proved  beyond  what  was  alleged  in  the  complaint. 

PLEADING— FAILURE  TO  PLEAD.— Failure  by  defendant 
to  demur  or  answer  to  a  complaint,  followed  by  judgment  by  default 
la  a  confession  that  the  complaint  is  true. 

NEGOTIABLE  INSTRUMENTS— PLEADING.— A  complaint 
on  a  note  signed  "J.  E.  Stafford,  Pres.,  J.  Zapf,  Mgr.,  Albany  Furni- 
ture Co.,"  alleging  that  the  note  sued  on  is  the  joint  note  of  the  par- 
ties, while  the  note  recites  that  "we  promise  to  pay,"  states  a  cause  of 
action  against  Stafford  and  Zapf  as  Individuals. 

NEGOTIABLE  INSTRUMENTS-JUDGMENT  BY  DEFAULT 
AGAINST  AGENT  OF  INDORSER.— If  a  note  sued  on  is  indorsed 
MS.  by  G."  and  the  action  is  dismissed  as  to  "S."  and  judgment  taken 
toy  default  against  the  makers  and  "G.,"  the  judgment  as  to  the  lat- 
ter la  erroneous. 
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J.  W.  Ryan  and  W.  A.  Thompson,  for  the  appellants, 

J.  F.  and  £.  E.  Meredith,  for  the  appellee. 

***  ROBINSON,  J.  Appellee  sned  appellants  upon  the  fol- 
lowing instrument: 

"Chicago,  111.,  Ang.  15,  1894. 
One  hundred  and  eighty  days  after  date,  for  value  received, 
we  promise  to  pay,  at  the  office  of  Frank  T.  Gilpin,  Muncie, 
Indiana,  to  the  order  of  £.  A.  Shanklin  &  Co.,  the  sum  of  one 

hundred  and  fifty  dollars  with  interest  at  the  rate  of per 

cent  per  annum,  payable  annually,  and  attorneys9  fees.     The 
makers  and  indorsers  of  this  note  hereby  severally  waive  pre- 
sentment for     payment,  protest,  and    nonpayment,  and    also 
waive  relief  from  all  valuation  and  appraisement  laws. 
(Signed)  ALBANY  FUKNITUBE  CO." 

J.  ZAPF,  Mgr. 
JAS.  E.  STAFFORD,  Pres. 

The  note  was  indorsed  "E.  A.  Shanklin  &  Co.,  per  Frank 
T.  Gilpin/' 

The  complaint  alleges:  "The  plaintiff  complains  of  the  de- 
fendants and  alleges  that  on  the  fifteenth  day  of  August,  1894, 
the  defendants,  The  Albany  Furniture  Company,  James  E. 
Stafford,  and  Jacob  Zapf,  by  their  joint  promissory  note,  a  copy 
of  which  is  filed  herewith,  marked  ^Exhibit  A/  and  made  a  part 
of  this  complaint,  promised  to  pay  to  the  order  of/'  etc. 

The  summons  issued  directed  the  sheriff  to  summon  "The 
Albany  Furniture  Company,  James  E.  Stafford,  Jacob  Zapf, 
E.  A-  Shanklin  &  Co.,  and  Frank  T.  Gilpin."  The  summons 
was  served  on  Stafford  and  Gilpin  by  reading,  on  the  furniture 
company  "  by  reading  the  same  to  and  in  the  hearing  of  James 
E.  Stafford,  president  of  6aid  company,  and  by  giving  him  a  true 
copy  of  this  writ,"  and  on  Jacob  Zapf  by  leaving  a  copy  at  his 
place  of  residence.  None  of  the  defendants  appeared,  and  judg- 
ment was  rendered  in  appellee's  favor  on  default. 

Without  objection  to  the  proceedings  in  the  trial  583  court, 
appellants  question  the  sufficiency  of  the  complaint. 

The  error  assigned  is,  that  the  complaint  does  not  state  facts 
rofficient  to  constitute  a  cause  of  action:  and  it  cannot  be  avail- 
able  for  the  reversal  of  a  judgment  upon  default,  unless  some 
fact  essential  to  the  existence  of  the  cause  of  action  has  been 
wholly  omitted  from  the  complaint:  Laverty  v.  State,  109  Ind. 
217;  Western  Assur.  Co.  v.  "Koontz,  17  Ind.  App.  54. 

The  judgment  having  been  taken  by  default,  we  cannot  as- 
some  that  anything  was  proved  beyond  what  is  alleged  in  the 
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complaint.  So  that  the  sufficiency  of  the  complaint  comes  be- 
fore us  exactly  as  if  there  had  been  an  unsuccessful  demurrer 
in  the  court  below:  Old  v.  Mohler,  122  Ind.  594;  Albany  Furni- 
ture Co.  v.  Merchants'  Nat.  Bank,  17  lnd.  App.  93. 

The  failure  of  the  appellants  to  demur  or  answer  the  com- 
plaint was  a  confession  that  the  complaint  was  true  as  to  the 
facts  stated:  Fisk  v.  Baker,  47  Ind.  534. 

It  is  alleged  in  the  complaint  that  the  note  sued  on  is  the 
joint  promissory  note  of  the  furniture  company,  Stafford  and 
Zapf,  and  we  must  assume  that  that  fact  was  proven. 

The  case  of  Albany  Furniture  Co.  v.  Merchants'  Nat.  Bank, 
17  Ind.  App.  93,  cited  by  counsel  for  appellee,  is  not  control- 
ling in  this  case,  for  the  reason  that  the  complaint  in  that  case 
was  essentially  different  from  the  complaint  in  the  case  at  bar. 
In  Means  v.  Swormstedt,  32  Ind.  87;  2  Am.  Rep.  330,  the 
note  read,  "We  promise  to  pay/'  etc.,  and  was  signed  "Wm.  B. 
Swormstedt,  Sec'y."  On  the  lower  left-hand  corner  of  the  note 
was  an  impression  of  a  seal,  embossed  upon  the  paper  of  the 
note,  bearing  the  words,  "Neal  Manufacturing  Co.,  Madison, 
Ind."  In  holding  this  to  be  584  the  note  of  the  corporation 
only,  the  court  said:  "The  seal  of  the  company  is  in  the  hands 
of  the  secretary;  it  is  his  duty  to  affix  it  to  papers  executed  by 
the  corporation.  The  presumption  is,  then,  that  he  did,  after, 
signing  his  name  and  adding  his  office,  affix  the  seal  of  the  cor- 
poration, which,  containing  upon  its  face  the  proper  designa- 
tion of  the  corporation,  was  a  signing  of  their  name." 

In  the  case  of  Pearse  v.  Welborn,  42  Ind.  331,  "the  makers  of 
the  note  only  added  to  their  names  letters  which  indicated  the 
offices  they  held,  and  the  characters  in  which  they  acted,  but 
in  the  body  of  the  note  the  promise  is  made  by  them  as  master, 
wardens,  and  trustees  of  said  lodge." 

In  Armstrong  v.  Kirkpa trick,  79  Ind.  527,  the  note  on  its 
face  says  that  it  is  the  note  of  the  Howard  County  Agricultural 
Association,  and  that  it  executes  the  note  by  the  directors  of 
the  association.  In  that  case  the  note  was  held  to  be  the  note 
of  the  association. 

In  the  case  of  Mears  v.  Graham,  8  Blackf.  144,  the  note  was: 
"$333.15.  Ten  days  after  date,  we,  the  trustees  of  the  Metho- 
dist K.  Church  in  Rockport,  promise*  to  pay  to  the  order  of  I. 
and  J.  Mears  three  hundred  and  thirty-three  dollars  and  fifteen 
cents  for  value  received.  Rockport,  Ind.,  July  25,  1842.  John 
W.  Graham,  Wm.  Drum,  John  E.  Cotton,  Alexander  Britton, 
Oliver  Morgan,  Trustees  of  the  M.  E.  Church."  This  was  held 
to  be  the  note  of  the  individuals  signing  it,  although  the  face 
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of  the  note  would  seem  to  indicate  that  the  intention  was  to 
bind  the  church  only:  See  Jackson  School  Tp.  v.  Farlow,  75  Ind. 
118;  Hobbs  v.  Cowden,  20  Ind.  310;  Inhabitants  of  Congress- 
ional Tp.  v.  Weir,  9  Ind.  224;  Prather  v.  Boss,  17  Ind.  495. 

It  has  been  held  in  a  number  of  cases  in  this  state  58S  that 
when  a  note  is  signed  by  one  or  more  individual  makers,  and 
the  signatures  followed  by  the  words  'trustees  of/'  etc.,  "pres- 
ident," or  "secretary,"  such  words  are  generally  considered  as 
descriptive  of  the  person  of  the  maker,  and  the  note  is  the  ob- 
ligation of  the  person  or  persons  so  signing  it:  McClellan  v. 
Kobe,  93  Ind.  298;  Williams  v.  Second  Nat.  Bank,  83  Ind.  237; 
Hayes  v.  Brubaker,  65  Ind.  27;  Hayes  v.  Matthews,  63  Ind.  412; 
30  Am.  Rep.  226;  Hayes  v.  Crutcher,  54  Ind.  260. 

In  Heffner  v.  Brownell,  75  Iowa,  341,  suit  was  brought  on  a 
note  in  substance  as  follows:  "We  promise  to  pay  Daniel  Heff- 
ner, or  bearer,  two  hundred  dollars.  ....  Independence  Mfg. 
Co.,  B.  8.  Brownell,  Pres.,  D.  B.  Sanford,  Sec'y  " 

The  court  held  this  to  be  the  joint  note  of  the  corporation 
and  of  the  other  persons  signing  it,  and  that  there  was  no  am- 
biguity appearing  upon  the  face  of  the  note,  and  that  extrinsic 
evidence  was  not  admissible  to  show  the  intention  of  the  par- 
ties: See  Matthews  v.  Dubuque  etc.  Co.,  87  Iowa,  246;  Lee  v. 
Pereival,  85  Iowa,  639;  Brunswick  etc.  Co.  v.  Boutell,  45  Minn. 
21. 

In  the  case  of  Swarts  v.  Cohen,  11  Ind.  App.  20,  the  note 
read:  "We  promise  to  pay  to  the  order  of  .  •  •  •  National  Forge 
ft  Iron  Co.,  Mark  Swarts,  President." 

"We  are  of  the  opinion/'  said  the  court,  "that  the  note  in 
suit  is  ambiguous.  It  was  upon  that  theory  that  the  case  pro- 
ceeded, was  tried  and  determined  in  the  court  below.  The  ap- 
pellee declared  in  his  complaint  that  the  appellant  executed 
the  note.  If  John  •*•  Doe  should  execute  his  promissory  note 
in  the  name  and  style  of  Bichard  Roe,  he  would  be  liable  there- 
on, and  extrinsic  evidence  would  be  admissible  to  show  the  man- 
ner of  the  execution  under  proper  averments  in  the  plead- 
ings. ....  It  is  readily  conceivable  that  the  note  in  suit  might 
have  been  executed  by  both  the  corporation  and  by  Swarts, 
and  be  their  joint  obligation.  In  such  a  case,  affixing  the 
word  'president*  to  his  name  does  not  make  it  the  note  of  the 
corporation  only,  but,  under  proper  averments,  it  may  be  shown 
to  be  the  obligation  of  the  individual  as  well,  and  this  may  be 
made  to  appear  by  extrinsic  evidence." 

Although  the  fact  is  not  disclosed  by  the  pleading,  it  is  ad- 
mitted in  the  briefs  of  counsel  for  appellants  and  appellee  that 
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the  Albany  Fumiiure  Company  is  a  corporation.  It  ia  true  the 
name  of  the  corporation  was  signed  to  the  note  by  some  officer 
or  agent  of  the  corporation.  But  the  corporate  name  could  not 
have  been  signed  by  both  Stafford  and  Zapf.  It  might  have 
been  signed  by  neither  and  still  be  binding  on  the  corporation. 
The  presumption  that  would  arise  where  the  corporate  name  ia 
followed  by  an  officer's  name  that  he  signed  the  corporate 
name  does  not  arise  where  the  corporate  name  is  followed  by  the 
names  of  two  persons.  In  the  very  nature  of  things  the  name 
was  signed  by  one  person,  and  we  cannot  presume  that  it  was 
one  to  the  exclusion  of  the  other,  nor  can  we  from  the  face  of 
the  instrument  presume  that  the  name  was  signed  by  either. 

The  appellants,  Stafford  and  Zapf,  were  notified  to  appear 
and  answer  as  individuals,  and  not  as  officers  of  the  corpora- 
tion. The  cause  of  action  stated  was  against  them  as  individu- 
als. 

Construing  the  complaint  and  the  exhibit  together,  we  sea 
no  ambiguity.  It  is  alleged  to  be  the  joint  note  K8T  of  the  par- 
ties signing  it,  and  the  exhibit  is  not  inconsistent  with  that  al- 
legation. Had  there  been  an  appearance  and  answer,  the  ques- 
tion of  the  admissibility  of  parol  eudence  might  have  been  pre- 
sented, but,  as  the  record  comes  to  us,  it  is  not  necessary  to  de- 
cide anything  upon  that  question. 

As  the  cause  was  dismissed  as  to  the  defendants,  E.  A.  Shank- 
lin  &  Co.,  it  necessarily  follows  that  the  judgment  against  F.  T. 
Gilpin  was  erroneous. 

Judgment  reversed  as  to  the  appellant,  Gilpin,  and  affirmed 
«s  to  the  appellants  Stafford  and  Zapf. 


JUDGMENT  BY  DEFAULT—PRESUMPTION  ON  APPEAL.— A 
Judgment  by  default  admits  to  be  true  all  material  allegations  prop- 
erly set  forth  in  the  declaration:  Garrard  v.  Dollar,  4  /ones,  175;  07 
Am.  Dec.  271,  and  note;  but  it  cures  no  other  defects  than  those  of 
form:  Whipple  ▼.  Fuller,  11  Conn.  582;  29  Am.  Dec.  330.  In  a  direct 
attack  upon  It  by  appeal  there  is  no  presumption  In  favor  of  the 
existence  of  any  fact  essential  to  the  Jurisdiction  of  the  court  over 
the  defendant,  but  In  all  matters  of  which  the  Judgment  contains  a 
record  its  verity  Is  presumed  as  fully  as  upon  collateral  attack:  Eich 
l.off  v.  Eichhoff,  107  Cal.  42;  48  Am.  St.  Rep.  110,  and  note;  Evans  r. 
Young,  10  Colo.  316;  3  Am.  St.  Rep.  583. 

NEGOTIABLE  INSTRUMENTS— WHO  DEEMED  PARTIES  TO- 
EVIDENCE.— A  promissory  note  in  the  ordinary  form,  reading  "we 
promise  to  pay,"  and  signed  "Belle  Plaine  Canning  Co.,  A.  J.  Har- 
inan.  Pros.,  H.  Weasel,  Sec.,"  in  the  absence  of  a  clause  showing  the 
capacity  in  which  the  parties  signed,  binds  all  the  persons  signing, 
including  the  corporation,  and  extrinsic  evidence  is  inadmissible  to 
show  the  intention  of  the  parties  who  signed  the  note:  McCandlees  v. 
Belle  Plaine  Canning  Co.,  78  Iowa,  161;  16  Am.  St  Rep.  429.  and  note. 
*vhere  a  bill  of  exchange  was  signed  "Chas.  F.  Hale,  PresV  tbm 
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addition  of  the  word  "Prest"  was  held  not  to  shift  the  responsibility 
from  km  to  a  company  of  which  he  was  president,  so  tax  as  the 
bolder  was  concerned:  Rand  y.  Hale,  3  W.  Vs.  495;  100  Am.  Dec 
76L  See,  also.  RendeU  y.  Harrtmsn,  75  Me.  4517;  46  Am  Rep.  421; 
t.  Krans,  74  Wis.  387;  17  Am.  St.  Rep.  171,  and  note;  TU- 
r.  Barnard,  43  Mich.  876;  38  Asm.  R+rv  1** 


f 


i 


GASES 


SUPREME  COUKT 


OF 

IOWA, 


Gbbbn  v.  Wilkib, 

(96  IOWA,  74.] 

NEGOTIABLE  INSTRUMENTS  —  WHEN  VOID  FOR 
FRAUD-INNOCENT  PURCHASER.— An  Illiterate  person,  who  Is 
fraudulently  Induced  to  sign  a  note  and  mortgage  for  a  large  sum, 
supposing  that  he  Is  signing  a  lease  and  note  for  a  much  smaller 
sum  to  a  different  payee  is  not  liable  on  the  mortgage  note  in  the 
hands  of  an  Innocent  purchaser,  unless  he  is  guilty  of  negligence  in 
signing  it.  In  such  case,  the  note  has  never  had  an  existence,  In  the 
sense  of  the  minds  of  the  parties  meeting,  to  give  it  validity,  and 
such  maker  cannot  be  deemed  to  have  been  a  party  to  It 

NEGOTIABLE  INSTRUMENTS  VOID  FOR  FRAUD.— One 
who  Is  ignorant  of  the  contents  of  a  note  from  inability  to  read, 
and  who  signs  it  without  intending  to,  Is  not  bound  unless  charge- 
able with  negligence  in  not  ascertaining  Its  character. 

A.  C.  Daley  and  T.  F.  Bradford,  for  the  appellant 

Binford  &  Snelling,  for  the  appellee. 

T6  GRANGER,  J.  This  action  is  on  a  promissory  note  for 
one  thousand  dollars,  and  to  foreclose  a  mortgage  given  to  se- 
cure the  same.  The  note  and  mortgage  were  given  to  one  Lena 
Fuerth,  April  1,  1893.  The  note  was  assigned  by  Lena  Fuerth 
to  plaintiff,  who  resides  in  Massachusetts,  about  May  6,  1893, 
for  a  consideration  of  nine  hundred  and  fifty  dollars.  The  de- 
fendant does  not  deny  that  he  signed  the  note  and  mortgage, 
but  he  bases  his  defense  thereto  on  substantially  the  following 
facts:  That  Joe  Fuerth  is  tbe  husband  of  Lena  Fuerth,  and  a 
real  estate  agent  at  Marsh  all  town,  Iowa;  that  he  (defendant) 
was  about  to  sell  a  piece  of  land  given  him  by  his  father,  and 
purchase  another  piece;  that  he  went  to  the  office  of  Joe 
Fuerth,  who  was  acting  for  tbe  man  to  whom  he  was  selling, 

(i»*> 
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and  the  sale  and  the  purchase  were  completed;  that*  as  to  the 
land  given  him  by  his  father,  his  fatherTiad  a  lease,  or  contract, 
by  which  defendant  was  to  pay  a  certain  rent  therefor,  while 
he  remained  single;  that,  to  enable  defendant  to  sell  the  land, 
the  lease,  or  contract,  was  released;  that  afterward  Fuerth  sug- 
gested that  defendant  give  his  father,  a  lease  of  the  land  pur- 
chased, and  a  note  in  lieu  of  the  one  released,  wh'ich  defendant 
agreed  to  do;  that  defendant  is  illiterate,  and  cannot  read  writ- 
ing or  printing,  and  can  only  write  his  name;  that  Fuerth,  in- 
stead of  making  the  note  and  lease,  wrote  the  note  and  mort- 
gage in  suit,  which  defendant  signed,  thinking  them  to  be  the 
note  and  lease  agreed  upon;  that  he  never  received  anything 
from  Lena  Fuerth  for  said  note,  and  never  agreed  to  make  any 
such  note.  The  purchase  of  the  note  in  suit  was  made  by  Wil- 
liam **  Andrews,  as  agent  for  the  plaintiff,  and  it  appears  that 
the  plaintiff  knew  nothing  of  the  note  until  after  it  was  pur- 
chased. The  facts  as  to  the  fraudulent  execution  of  the  note 
are  not  in  dispute.  It  may  be  stated  as  a  fact  that,  when  de- 
fendant signed  the  note  and  mortgage,  he  supposed  he  was  sign- 
ing a  lease  to  his  father,  and  a  note  for  one  hundred  dollars. 

There  is  something  of  a  hopeless  conflict  of  authorities  touch- 
ing the  liability  of  persons  whose  names  appear  to  negotiable  pa- 
per through  fraudulent  means,  and  the  paper  is  in  the  hands  of 
innocent  holders.  It  would  be  useless  to  attempt  a  reconciliation 
of  them.  There  are  numerous  cases  in  which  parties,  intending 
to  sign  a  contract,  have,  through  fraudulent  misrepresentation, 
placed  their  signatures  to  negotiable  instruments,  which  have 
fallen  into  the  hands  of  innocent  purchasers.  There  is  a  very 
respectable  line  of  authorities  holding  that,  in  the  absence  of 
negligence,  the  maker  of  such  an  instrument  is  protected:  Whit- 
ney v.  Snyder,  2  Lans.  477;  Walker  v.  Ebert,  29  Wis.  196;  9 
Am.  Bep.  548;  Anderson  v.  Walter,  34  Mich.  113;  First  Nat. 
Bank  v.  Lierman,  5  Neb.  247;  Puffer  v.  Smith,  57  111.  527. 
See.  as  bearing  somewhat  on  the  question,  First  Nat.  Bank  v. 
Zeims,  93  Iowa,  140.  This  case  is  thought  to  be  distinguishable 
from  those  because  of  the  fact  that  in  this  there  was  an  intent 
to  give  a  promissory  note.  In  this  respect,  also,  there  is  some- 
thing of  a  conflict  of  authority,  but  it  is  not  so  marked.  The 
rule  is  many  times  stated  that  there  is  a  distinction  between 
cases  in  which  a  party,  through  fraudulent  misrepresentations, 
signs  an  instrument  which  he  intends  to  be  a  negotiable  prom- 
issory note,  and  where,  through  such  misrepresentation,  he  signs 
what  he  does  not  intend  to  be  such  an  instrument;  and  much 
is  claimed  in  this  case  because  defendant  intended  to  give  a 
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note:  See  Whitney  v.  Snjrder,  2  Lara.  477.  The  case  of  Doug- 
lass v.  Matting,  29  Iowa,  498,  4  Am.  Rep.  238,  is  cited  T8  by  ap- 
pellee as  explanatory  of  Chapman  v.  Bose,  56  N.  T.  137;  15  Am. 
ltep.  401.  The  latter  case  announces  the  rule  that  before  one 
whose  name  is  fraudulently  obtained  to  a  note,  upon  misrepre- 
sentations that  the  instrument  is  something  else,  can  be  held, 
it  must  appear  that  it  was  not  the  result  of  negligence  on  the 
part  of  the  signer.  It  will  be  well  to  notice  in  this  connection 
that  in  Douglass  v.  Matting,  29  Iowa,  498;  4  Am.  Bep.  238,  the 
rule  of  the  case  is  announced  on  the  theory  of  the  culpable  care- 
lessness of  the  maker  of  the  instrument.  It  is  there  said:  "Now, 
it  would  be  manifestly  unjust  to  permit  the  maker,  while  ad- 
mitting the  genuineness  of  his  signature,'  to  defeat  the  note, 
on  the  ground  that,  through  his  own  culpable  carelessness  while 
dealing  with  a  stranger,  he  signed  the  note  without  reading  it, 
or  attempting  to  ascertain  its  true  contents.  Hopkins  v.  Hawk* 
eye  Ins.  Co.,  57  Iowa,  203,  42  Am.  Bep.  41,  is  a  case  between 
the  parties  to  a  note,  as  was  also  McCormack  ▼.  Molburg,  43 
Iowa,  561,  and  hence  they  are  not  as  directly  in  point  as  other 
cases.  In  Fayette  Co.  Sav.  Bank  v.  Steffes,  54  Iowa,  214,  a 
note  was  given  for  a  greater  amount  than  agreed  upon,  through 
a  fraud  of  the  payee,  and  it  was  assigned  before  maturity. 
The  issues  did  not  involve  the  question  of  negligence  in  its 
execution.  It  is  there  said  that  it  was  incumbent  on  the 
maker  to  show  freedom  from  negligence.  It  is  then  said  that 
it  is  not  certain  that  he  could  be  allowed  to  set  up  fraud  aa 
against  the  plaintiff  (an  innocent  holder),  even  by  showing  that 
he  was  free  from  negligence.  It  cites  Whitney  v.  Snyder,  2 
Lans.  477,  and,  later,  cites  Griffiths  v.  Kellogg,  39  Wis.  2i)0, 
20  Am.  Bep.  48,  in  which  a  note  intended  to  be  given  for  foity- 
seven  dollars  and  fifty  cents  was,  by  fraud,  made  to  read  seven- 
ty-six dollars  and  twenty-five  cents.  The  note  passed  into  the 
hands  of  an  innocent  indorsee.  It  is  said  in  the  opinion  that 
the  note  "was  as  little  hers  as  if  the  transaction  between  her 
and  the  lightning-rod  man  had  not  79  taken  place;  and  he  had 
forged  the  note.  If  not  forgery,  it  was  akin  to  forgery."  The 
liability  of  the  maker  was  made  to  turn,  when  the  fraud  was 
established,  on  the  fact  of  her  negligence  in  placing  her  name 
to  the  paper.  The  case  copies  from  Chipman  v.  Tucker,  38 
Wis.  43,  20  Am.  Bep.  1,  as  follows:  'The  inquiry  in  such  cases 
goes  back  to  the  questions  of  negotiability,  or  of  the  transfer 
of  the  supposed  paper  to  a  purchaser  for  value,  before  maturity, 
and  without  notice,  challenges  the  origin  or  existence  of  the 
paper  itself,  and  the  proposition  to  show  that  it  is  not  in  fact 
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or  in  law  what  it  purports  to  be,  namely,  the  promissory  note 
of  the  proposed  maker." 

The  facts  of  this  case  come  within  the  rule  of  the  Wiscon- 
sin cases,  and  do  not  contravene  any  rule  announced  in  our  own 
state.  The  defendant  was  an  illiterate  man,  who  could  not  read 
nor  write,  except  that  he  could  barely  write  his  own  name.  He 
had  no  contractual  relations  whatever  with  Fuerth  or  his  wife. 
There  was  nothing  fo  put  him  on  his  guard  against  fraud  being 
practiced  upon  him.  The  note  and  mortgage  that  he  gave,  he 
had  never  contemplated  in  any  way,  and  the  doing  of  such  a 
thing  was  as  foreign  to  his  purpose  as  if  he  had  merely  intend- 
ed to  lease  or  contract  to  his  father  without  any  note.  It  seems 
that  the  papers  were  prepared  in  the  absence  of  defendant.  In 
his  testimony,  he  says,  speaking  of  Fuerth:  "I  met  him  on  the 
street  one  day,  and  he  said  to  me,  The  lease  is  already  drawn 
up,  and  all  you  have  to  do  is  to  sign  it/  ?I  went  into  the  of- 
fice with  him,  and  asked  him  to  read  it  He  said  he  was  in  a 
hurry,  and  wanted  to  go  to  dinner,  and  had  some  other  busi- 
ness to  attend  to  after  dinner.  I  asked  him  if  it  was  just  a 
straight  lease  to  my  father  for  so  much  rent,  and  he  said;  *Yes, 
it  is.  You  can  rely  on  my  honor  and  word  for  it/  I  then  asked 
him  to  read  it,  and  he  said  it  was  no  need.  I  signed  what  he 
called  8°  a  note  and  tease."  This  is  in  no  way  contradicted, 
and  we  are  warranted  in  accepting  it  as  truth.  It  is  not  denied 
in  argument.  There  was  nothing  at  that  time  to  awaken  sus- 
picion as  to  Fuerth,  and  the  case  is  peculiar  in  this  that  as  the 
business  was  between  defendant  and  his  father,  there  could  be 
no  motive  for  Fuerth  to  make  the  papers  in  any  way  except  as 
agreed  upon.  In  most  of  the  cases  where  negligence  is  consid- 
ered, the  party  relieved  baa  had  an  adverse  interest,  because  of 
which  one  might  the  more  readily  anticipate  that  advantage 
would  be  taken.  This  was  a  case  remarkably  free  from  reason 
for,  or  grounds  of,  suspicion.  What  was  really  done  would  not 
have  been  anticipated  by  any  discreet  person.  In  fact,  the  situ- 
ation was  such  as  to  disarm  one  of  suspicion,  because  of  Fuerth's 
absolute  want  of  interest  in  the  business  to  be  done.  We  think 
the  case  is  free  from  negligence  on  the  part  of  defendant.  This 
being  so,  he  comes  within  the  rule  by  which  a  party  may  be  pro- 
tetted.  It  is  to  be  remembered  that  the  rule  we  apply  is  not 
the  usual  one  in  which  innocent  holders  of  negotiable  papers 
are  protected  against  fraud  in  the  inception  of  a  note.  In  such 
cases  there  is  a  note,  but  the  bona  fides  of  it  is  questioned.  In 
this  case  the  note  has  never  existed  in  the  sense  of  the  minds 
of  the  parties  meeting  to  give  it  validity,  and  there  is  no  negli- 
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gence  to  render  the  defendant  liable  on  other  grounds.  In 
Trambly  v.  Ricard,  130  Mass.  259,  it  is  said:  "A  party  who  is 
ignorant  of  the  contents  of  a  written  instrument,  from  inability 
to  read,  who  signs  it  without  intending  to,  and  who  is  charge- 
able with  no  negligence  in  not  ascertaining  the  character  of  it, 
is  no  more  bound  by  it  than  if  it  was  a  forgery.  There  has 
been  no  intelligent  assent  to  its  terms,"  etc.  The  case  cites 
Selden  v.  Myers,  20  How.  506,  and  Walker  t.  Ebert,  29  Wis. 
194;  9  Am.  Rep.  618.  Under  these  authorities — and  they  have 
strong  support— -we  think  81  the  defendant  is  not  liable  on  the 
note,  because  he  was  never  a  party  to  such  a  contract,  and  he 
has  been  guilty  of  no  negligence  by  which  the  plaintiff  has  been 
misled.  He  has  violated  no  legal  obligation,  because  of  which 
another  is  injured.  The  plaintiff's  petition  should  be  dismissed. 
Reversed. 

NEGOTIABLE  INSTRUMENTS— FRAUD— BIGHTS  OP  PUR- 
CHASERS-NEGLIGENCE  OF  MAKER.— A  negotiable  note  pro- 
cured to  be  executed  by  a  person  unable  to  read  or  write,  by  repre- 
senting to  him  that  It  was  an  entirely  different  contract,  la  void, 
even  in  the  hands  of  a  bona  fide  holder,  If  the  maker  of  the  note 
was  not  under  the  circumstances  guilty  of  negligence:  Willard  y. 
Nelson,  85  Neb.  651;  37  Am.  St  Rep.  455,  and  extended  note. 


Scott  v.  Mercer. 

[93  Iowa,  258.] 

MENS  FOR  SERVICES.— One  who  takes,  keeps,  and  trains 
A  horse  under  contract  with  the  owner,  has  a  common-law  lien  for 
the  labor,  expense,  and    skill  bestowed* 

J.  E.  Cook  and  B.  E.  Leach,  for  the  appellant. 

E.  E.  Hasner  and  Porter  &  Porter,  for  the  appellee. 

258  GRANGER,  J.  A  rehearing  having  heen  granted,  this 
case  is  before  ns  for  consideration  a  second  time.  The  plaintiff 
seeks  possession  of  the  horse  as  the  owner  thereof,  which  owner- 
ship is  not  denied.  Defendant,  in  his  answer,  shows  that  he  is 
a  professional  trainer  of  horses  for  speed,  and  that  in  December, 
1891,  he  entered  into  a  contract  with  the  plaintiff,  by  which 
he  was  to  take  the  horse  in  question  to  keep  and  handle  for  the 
season  of  1892,  and  was  to  receive  therefor  two  dollars  and  fifty 
cents  per  day,  and  that  he  kept  and  handled  said  horse  during 
that  season,  two  hundred  and  fourteen  days.  He  further  says 
that,  by  mutual  agreement,  he  kept  and  trained  said  horse  dur- 
ing the  season  of  1893,  on  the  same  terms  and  conditions.    He 
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says  that  when  he  took  said  horse  he  was  comparatively  worth- 
less, but  by  his  skill  in  developing  2B*  him,  he  is  worth  the 
sum  of  three  thousand  dollars.  Defendant  says  that  plaintiff 
tendered  him  the  sum  of  one  hundred  and  eighty-five  dollars, 
which  is  the  balance  due  for  the  season  of  1892,  but  has  tender- 
ed nothing  for  the  keeping  of  the  horse  for  the  winter  of 
1892  and  1893,  nor  for  keeping  and  training  the  horse  for  the 
season  of  1893,  and  he  claims  a  lien  on  the  horse  for  his  labor 
and  expenditures.  On  motion  of  the  plaintiff,  the  defensive 
part  of  the  answer,  being  that  on  which  a  lien  is  claimed,  waa 
stricken  out  under  a  claim  that  the  contract  was  entire,  and 
the  law  in  such  a  case  gives  no  lien.  The  defendant  elected 
to  stand  on  his  answer,  and  judgment  was  entered  for  plaintiff. 
On  the  fonner  hearing  (63  N.  W.  Rep.  325),  we  held  that  the 
statute  gave  no  lien  in  such  a  case,  and  declined  to  consider 
the  question  as  to  a  common-law  lien,  because  of  which  a  re- 
hearing was  granted,  and  that  question  is  now  before  us. 

In  view  of  the  fact  that  the  appellant  seems  to  make  no  con- 
tention for  a  lien  except  at  the  common  law,  we  pass  the  ques- 
tion of  a  statutory  lien,  with  the  statement  that  there  is  none. 
In  Jones  on  Liens,  section  731,  it  is  said:  "By  the  common  law, 
a  workman  who  by  his  skill  and  labor  has  enhanced  the  value 
of  a  chattel  has  a  lien  on  it  for  his  reasonable  charges,  provided 
that  the  employment  be  with  the  consent,  either  express  or  im- 
plied, of  the  owner/'  Among  other  citations  in  support  of  the 
rule  is  Nevan  v.  Roup,  8  Iowa,  207.  It  is  further  said  in  this 
section:  "It  exists  in  favor  of  any  bailee  for  hire  who  takes 
property  in  the  way  of  his  trade  or  occupation,  and  by  his  labor 
and  skill  imparts  additional  value  to  ft."  In  the  Iowa  case 
cited,  the  lien  was  in  favor  of  the  thresher  for  threshing  grain. 
It  is  said  to  exist  in  favor  of  a  tailor  for  making  a  coat,  a  shoe- 
maker for  mending  shoes,  a  jeweler  for  setting  a  gem,  a  wheel- 
wright for  repairing  a  wagon,  a  harness  maker  for  oiling  a  har- 
ness, 2G0  in  favor  of  a  farrier  for  shoeing  horses,  etc.  In  Story 
on  Bailments,  section  440,  speaking  of  the  obligation  of  the 
bailee  to  return  the  thing  after  the  work  has  been  done,  it  is 
said  the  duty  has  a  qualification,  for  "every  bailee  for  hire  haa 
a  lien  on  the  thing  for  the  amount  of  his  compensation,  and 
therefore  he  is  not,  unless  it  is  specially  otherwise  agreed,  bound 
to  restore  the  thing  bailed,  until  the  compensation  is  paid."  In 
Schonler  on  Bailments,  section  122,  it  is  said:  "One,  at  all 
events,  who  trains  a  horse  for  racing,  has  a  lien  at  common  law." 
The  cue  cites  among  others,  that  of  Harris  v.  Woodruff,  124 
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Mass.  205,  26  Am.  Rep.  658,  where  a  rule  is  stated  as  follows: 
"A  person  has  a  lien  for  the  expense  and  skill  bestowed  upon  a 
horse  delivered  to  him  to  be  trained  for  running  races  for  bets 
and  wagers  in  this  commonwealth."  In  2  Kent's  Commenta- 
ries, page  858,  it  is  said:  "It  is  now  the  general  rule  that  every 
bailee  for  hire,  who,  by  his  labor  and  skill,  has  imparted  an  ad- 
ditional value  to  the  goods,  has  a  lien  upon  the  property  for 

his  reasonable  charges The  same  right  to  a  particular  or 

specific  lien  applies  to  a  miller,  printer,  tailor,  wharfinger, 
warehouseman,  or  whoever  takes  property  in  the  way  of  his 
trade  or  occupation,  to  bestow  labor  or  expense  upon  it/'  The 
facts  of  this  case  bring  the  defendant  within  the  general  rule 
announced,  and,  wherever  the  rule  has  been  invoked,  under 
the  particular  facts  of  this  case,  as  to  the  kind  of  labor  per- 
formed, it  has  been  sustained.  We  may  further  say  that  such 
an  application  of  the  rule  is  equitable,  and  it  is  hard  to  imagine 
a  reason  why  it  should  be  applied  in  many  cases  where  it  un- 
questionably is,  and  not  in  this.  We  think  that  in  striking  out 
the  answer  of  defendant  on  motion,  the  district  court  erred,  and 
the  judgment  is  reversed. 

LIEN  FOR  SERVICES— COMMON  LAW.— At  common  law  the 
principle  was  recognized  at  an  early  day  that  the  artisan  or  trades- 
man who  had  contributed  to  enhance  the  value  of  goods  delivered 
to  his  custody,  by  bestowing  his  labor  thereupon  was  entitled  to  a 
lien  upon  them  for  his  reasonable  charges:  Extended  note  to  Mc- 
lntyre  v.  Carver,  37  Am.  Dec.  522,  523.  See  Grinneli  v.  Cook,  3  Hill, 
485;  38  Am.  Dec.  (>63,  a  nd  note;  Fitzgerald  v.  Elliott*  62  Pa  St.  lltt; 
42  Am.  St  Rep.  812,  and  note. 
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RES  JUDICATA.— AN  INTERLOCUTORY  DECREE,  al- 
though consented  to,  establishing  and  confirming  the  respective  In- 
terests of  the  parties  in  and  to  certain  property,  and  appointing  ref- 
erees to  make  partition  thereof,  is  not  conclusive  on  appeal  from  a 
final  decree  confirming  the  report  of  the  referees,  of  the  right  to 
have  the  property  divided  in  kind  rather  than  by  sale. 

JUDGMENTS— APPEALABLE  ORDERS.— An  Interlocutory 
decree  or  order  directing  the  construction  of  weirs  at  large  expense, 
for  the  partition  of  water,  and  also  directing  that  valuable  Improve- 
ments be  made  to  facilitate  partition  in  kind,  involves  the  merits  of 
a  contest  for  the  partition  of  a  water  power,  and  may  be  appealed 
from,  although  no  final  decision  has  been  rendered. 

PARTITION.— The  object  of  partition  proceedings  Is  to  ena- 
ble those  who  own  property  as  Joint  tenants,  coparceners,  or  tenants 
in  common  to  put  such  end  to  the  tenancy  as  to  vest  In  each  ten- 
ant a  sole  estate  in  specific  property  or  an  allotment  of  the  lands 
or  tenements.    It  contemplates  an  absolute  severance  of  the  indl- 


May,  1896.]  Brown  v.  Coopeb.  191 

vidua]  Interests  of  each  joint  owner,  and,  after  partition,  each  has 
a  right  to  enjoy  his  estate  without  supervision,  let,  or  hindrance 
from  the  other.  Unless  this  can  be  accomplished,  the  joint  estate 
must  be  sold,  and  the  proceeds  divided. 

PARTITION— WATERS-JURISDICTION.— In  a  suit  to  par- 
tition water  power,  rt  is  beyond  the  power  of  the  court  in  approv- 
ing the  recommendation  of  referees  to  decree  the  appointment  of 
an  inspector  or  supervisor,  to  divide  the  water,  keep  up  weirs,  and 
otherwise  superintend  the  property  for  the  joint  benefit  of  the  own- 
ers after  partition  by  allotment  in  kind.  If,  in  such  case,  partition 
In  kind  Is  Impracticable  without  such  decree,  the  property  must  be 
sold  and  the  proceeds  divided  to  effect  a  partition. 

PARTITION  —  WATERS  —  IMPROVEMENTS.— Part  owners 
of  a  water  power  cannot  be  compelled  to  contribute  to  the  building 
of  weirs  at  great  expense,  or  to  making  valuable  improvements  to 
facilitate  the  apportionment  of  the  water,  and  thus  enable  a  parti- 
tion In  kind  by  allotment  of  the  water. 

COTENANCY.— IMPROVEMENTS,  not  in  the  nature  of  re- 
pairs, cannot  be  made  by  one  cotenant  upon  the  common  property, 
and  the  expense  of  any  part  thereof  charged  to  his  cotenant 

Proceeding  to  partition  a  water  power  on  the  Cedar  river,  at 
the  city  of  Cedar  Rapids  consisting  of  a  dam,  bulkheads,  race- 
ways, retaining  walls,  etc. 

M.  P.  Brown,  for  the  appellants. 

M.  P.  Mills,  for  the  appellee. 

447  PEEMER,  J.  At  the  time  of  the  commencement  of  this 
action.  Susan  Brown  owned  fifty-seven  sixty-fourths,  N.  E. 
Brown,  two  sixty-fourths,  W.  S.  Cooper,  four  sixty-fourths,  and 
the  Anchor  Mill  Company,  one  sixty-fourth  of  the  dam  and 
water  power  referred  to  in  the  above  statement  of  the  case.  The 
appellants  are  mother  and  son,  and  their  interests  are  united. 
They  commenced  this  action  to  partition  the  water  power  among 
the  respective  owners,  and  asked  that  the  shares  of  each  be  es- 
tablished and  confirmed,  and  that  referees  be  appointed  to  make 
partition,  or  if  it  is  apparent  that  the  same  cannot  be  equitably 
divided,  then  that  a  sale  of  the  property  and  a  division  of  the 
proceeds  be  made  between  the  parties  according  to  their  respec- 
tive interests.  The  defendants  answered,  pleading  their  inter- 
ests in  the  property.  They  each  objected  to  a  sale,  and  asked 
that  the  property  be  repaired,  and  that  the  share  of  water  be- 
longing to  them  be  delivered.  On  the  first  day  of  November, 
1889,  the  court,  on  these  pleadings,  entered  an  interlocutory  de- 
cree, establishing  and  confirming  the  shares  of  the  respective 
parties  in  and  to  the  property,  and  decreed  that  each  was  liable 
to  contribute  at  all  times,  in  proportion  to  his  respective  inter- 
est, to  the  expense  of  maintaining  the  property  in  good  condi- 
tion; that  the  plaintiff  was  entitled  to  have  the  water  power  and 
property  partitioned  and  admeasured,  so  that  each  owner  should 
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receive  his  proper  share,  and  no  more,  of  the  water  and  water 
power,  and  no  more  at  any  and  all  stages  of  water,  and  in  what- 
soever **9  condition  said  power  or  improvements  may  be.    The 
court  also  appointed  James  Emmerson,  of  Williamette,  Massa- 
chusetts, Samuel   Sherwood,   of  Independence,   Iowa,  and  P. 
Mullaly,  of  Cedar  Rapids,  Iowa,  referees,  to  make  partition;  di- 
rected them  to  set  apart  the  respective  interests  and  shares  of  the 
parties;  ordered  them  to  make  such  recommendations  for  farther 
maintenance  and  use  of  the  interests  of  the  parties  as  they  might 
deem  advisable,  and  continued  the  action  for  further  proceed- 
ings.   Afterward,  a  change  was  made  in  the  personnel  of  the 
referees,  and  Clemens  Herschel,  of  New  York  City,  a  hydraulic 
engineer,  Professor  Williams,  of  Mt.  Vernon,  Iowa,  a  civil  en- 
gineer, and  Samuel  Sherwood,  of  Independence,  Iowa,  a  practi- 
cal miller,  were  substituted  in  place  of  the  referees  originally 
appointed.    On  the  twenty-seventh  day  of  January,  these  ref- 
erees reported  that  an  actual  partition  or  division  of  the  prop- 
erty into  the  required  fractional  parts  was  impracticable,  with- 
out an  indefinitely  continuing  intelligent  operation  and  supervi- 
sion of  the  appliances  that  might  be  erected,  and  that,  if  such, 
supervision  was  had,  the  attendant  expense  and  difficulties  in- 
volved would  render  such  method  inadvisable  and  inexpedient; 
that  it  would  materially  injure  and  diminish  the  rights  of  some 
of  the  owners  of  the  property;  and  that,  in  their  judgment,  a  sale 
of  the  property  and  a  division  of  the  proceeds  was  the  only  prac- 
tical method  of  partition.    The  appellees,  Cooper  and  the  An- 
chor Mill  Company,  filed  objections  to  this  report,  and  moved 
to  set  it  aside;  and  the  other  parties  moved  to  confirm  the  same, 
and  for  an  order  for  the  sale  of  the  property.    The  motion  to 
confirm  was  overruled,  and  appellees'  objections  to  the  report 
were  sustained,  and  the  Browns  excepted  to  these  rulings.    After- 
ward, J.  T.  Fanning,  W.  Y.  Clark,  and  A.  H.  Conner  were  ap- 
pointed referees,  to  make  partition  in  kind,  449  and  on  the  25th 
of  October,  1893,  they  filed  their  report,  proposing  a  plan  and 
recommendation  for  partition.    They  recommended  the  erection 
of  adjustable  measuring  weirs,  to  be  made  permanent  and  ad- 
justable, so  as  to  measure  out  to  each  owner  the  share  of  water 
to  which  he  was  entitled.    The  expense  of  such  an  erection  they 
estimated  at  eight  thousand  dollars.     They  also  recommended 
that  the  court  direct  the  owners  of  the  property  to  employ  a  com- 
petent inspector  of  the  weirs,  who  should,  as  often  as  necessary, 
see  that  they  were  kept  in  proper  adjustment  and  repair,  and 
that  they  did  in  fact  partition  the  water  in  proper  proportion  at 
all  stages  or  ready  available  flow  of  the  river.    They  also  found 
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that  the  dam  was  not  then  in  good  condition,  and  that  partition- 
ing the  flow  under  snch  conditions  would  not  be  warranted,  with- 
out the  expenditure  of  large  sums  of  money  for  repairing  and 
bettering  the  condition  of  the  property.  They  therefore  recom- 
mended that  the  crest  of  the  dam  be  raised,  that  the  dam  itself 
should  be  strengthened  and  made  permanently  stable  in  its 
present  position;  that  it  should  be  made  water  tight,  and  that 
leakage  in  the  head-races  should  be  stopped.  The  estimated 
cost  of  making  the  repairs  and  improvements  suggested  by  the 
referees  is  from  seven  thousand  dollars  to  twelve  thousand  dol- 
lars. Upon  the  coming  in  of  this  report,  the  plaintiffs  moved 
to  set  the  same  aside,  and  for  an  order  directing  the  referees  to 
proceed  with  a  sale  of  the  property  and  a  division  of  the  pro- 
ceeds thereof,  or  that  the  cause  be  referred  to  other  referees  for 
final  disposition.  The  defendants  filed  an  application  for  an  or- 
der directing  the  repairs  of  the  property  in  accord  with  the  rec- 
ommendations of  the  referees.  The  plaintiffs  filed  a  resistance 
to  this  last-named  application.  The  motion  of  plaintiffs  to  set 
aside,  and  the  application  of  defendants  for  an  order  to  repair, 
were  submitted  to  the  court,  and  the  4B0  former  was  overruled, 
and  the  report  of  the  commissioners  approved,  and  the  applica- 
tion for  ah  order  directing  the  repairs  was  in  effect  sustained. 
To  each  and  all  of  these  rulings  the  plaintiffs  excepted.  They 
now  appeal  to  this  court,  and  in  their  arguments  question  the 
validity  of  all  the  orders  and  rulings  made  by  the  district  court. 
They  complain  more  particularly  of  the  order  for  the  construc- 
tion of  the  weirs  and  gates,  and  for  the  appointment  of  an  in- 
spector, and  strenuously  insist  that  the  court  had  no  power  to 
make  the  order  for  repairing  and  improving  the  dam. 

Before  proceeding  to  a  discussion  of  the  questions  presented, 
it  is  perhaps  advisable  to  state  some  of  the  facts  a  little  more 
explicitly.  It  appears  that  N.  E.  Brown  owns  a  lot  on  the  east 
side  of  the  river,  on  which  stands  a  mill.  Susan  Brown  owns  a 
lot  adjoining  that  of  her  coplaintiff,  and  also  lots  on  the  west 
side  of  the  river  adjoining  the  raceway.  The  defenc'nnts,  Coop- 
er and  the  Anchor  Mill  Company,  each  own  lots  on  the  east  side 
of  the  river,  on  which  their  mills  are  situated,  Cooper's  Mng 
furthest  north,  or  up  stream,  and  the  mill  company's  farthest 
south,  or  down  stream.  It  further  appears  that  the  s^nre  of 
water  owned  by  Cooper  or  the  mill  company  is  not  suffV'ent  to 
run  either  of  their  mills,  and  for  raany  years  they  hpv<*  been 
usine  largely  of  the  water  belonging  to  appellants.  Tbe  dam 
and  bulkheads  have  been  standing  for  many  years,  and  tV  mills 
are  all  old.    The  rise  and  fall  of  the  water  in  the  Cedar  river 
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is  quite  variable,  the  volume  ranging  from  b^x  hundred  and  for- 
ty to  twelve  hundred  and  eighty  cubic  feet  per  second.  The 
referee*  first  appointed  found,  among  other  things,  t}iat  parti- 
tion of  the  property  in  kind  was  "not  practically  possible,  with- 
out an  indefinitely  continuing  intelligent  operation  and  super- 
vision of  the  appliances  that  might  be  erected,  conducted,  more- 
over, in  a  judicial  451  spirit."  The  referees  last  appointed  made 
practically  the  same  finding,  for  they  recommended  the  appoint- 
ment of  a  superintendent  or  inspector  to  control  the  apparatus, 
and  measure  out  to  each  owner  his  share  of  the  water.  We  may 
now  proceed  to  a  consideration  of  the  various  questions  present- 
ed by  the  record.  It  is  to  be  observed  that  the  appellants  do  not 
question  that  partition  of  a  water  power  may  be  had  in  a  proper 
case.  Indeed,  they  are  not  in  position  to  make  any  such  claim, 
for  they  instituted  the  action,  and  are  now  insisting  that  parti- 
tion be  made.  Moreover,  the  question  was  put  at  rest,  so  far 
as  this  court  is  concerned,  by  the  case  of  Cooper  v.  Cedar  Rapid* 
Water  Power  Co.,  42  Iowa,  398,  which  involved  a  partition  of 
the  very  water  power  we  are  now  considering.  Their,  contention 
is,  that  under  the  showing,  made  in  this  case,  partition  cannot 
be  made  in  kind,  but  must  be  brought  about  by  a  pale  and  divi- 
sion of  the  proceeds.  They  further  claim  that  if  partition  could 
be  made  lu  kind,  the  orders  and  decree  of  the  court  in  thip 
etise,  in  so  far  as  it  directed  the  repair  and  improvement  of  the 
property,  the  building  of  the  weirs,  and  tlio  appointment  of  a 
supervisor  or  inspector,  are  erroneous,  and  should  be  reversed! 
'  At  the  threshold  of  the  ca^e,  we  are  met  by  a  claim  from  ap- 
pellees' Counsel  that  we  cannot  consider  the  points  made  by" ap- 
pellants,1 fbf  the  reason'  that  the  original  decree  rendered  in  the 
case  is  an  adjudication  that  partition  could  be  made  of  the  prpp- 
ertv  in  kind,  and  that  appellants  are  not,  for  that  reason,,  in 
position  to  complain. '  This  original  decree,  as  we  have  said, 
was  an  interlocutory  one.  It  established  and  confirmed  the  re- 
sprctive  interests  of  the  parties  in  and  to  the  property,  ancf 
appointed  referees  to  make  partition.  .The  referees  first  ap- 
pointed reported  that"  they  could  not  do.  so.  in  kind,  and  they 
recommended  the  sale  of  the  property.  This  report  4B*  was  set 
aside,  and  new  referees  appointed.  They  made  a  report  recom- 
mending partition,  as  heretofore  stated.  This  last  report  was 
approved,  and  the  referees  were  directed  to  construct  the  weirs, 
and  make  the  improvements  and  repairs  of  the  property  as  rec- 
ommended by  them.  We  do  not  think  that  the  original  decree^ 
although  it  seems  to  have  been  consented  to  by  appellants,  is 
conclusive   of  the  question  as  to  how  the  partition  should  be 
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made;  that  is  to  say,  whether  it  should  be  made  in  kind,  or  the 
property  sold,  and  the  proceeds  divided.  It  certainly  is  not  true 
that  partition  should  be  made  in  kind,  under  this  decree,  if  the 
referees  appointed  discovered,  upon  investigation,  that  it  could 
not  be  done.  It  seems  to  us  that  the  finding  was  no  more 
than  the  ordinary  interlocutory  decree  in  such  cases,  estab- 
lishing and  confirming  the  interests  of  the  various  parties  and 
appointing  the  referees  to  make  partition.  Whether  it  should  be 
made  in  kind,  or  the  property  sold,  and  the  proceeds  divided, 
was  left  for  decision  after  the  referees  had  made  their  report  as 
to  the  practicability  of  a  partition  in  kind.  Certain  it  is,  that  if 
the  referees  had  found  it  entirely  impracticable  to  divide  the 
property  among  the  several  owners,  the  court  was  not  bound 
hand  and  foot  by  the  original  decree.  In  such  a  case,  it  would 
have  ordered  the  referees  to  make  a  sale  and  divide  the  proceeds.. 
Of  this,  it  seems  to  us,  there  can  be  no  question.  But,  if  we  are 
wrong  in  this,  it  does  not  follow  that  the  order  of  the  court, 
directing  the  repairs  of  the  property,  the  building  of  weirs,  and 
the  appointment  of  an  inspector,  can  be  sustained.  The  original 
decree  did  not  provide  for  any  such  thing,  and  the  question  as  to 
whether  or  not  these  things  should  be  done  did  not  arise  until 
the  referees  reported,  recommending  them. 

Appellees  further  contend  that  there  has  as  yet  been  no  order 
from  which  plaintiffs  may  appeal.  It  is  4I*8  said  that  "none  of 
the  questions  involved  the  merits  of  the  case,  or  affect  the  final 
decision,  because  the  first  two  are  only  the  suggestions  of  the 
referees  as  to  what  should  be  done,  and  the  third  in  no  maoner 
affects  the  final  decision,  for  the  reason  that  the  order  was 
proper,  in  order  to  Save  the  balance  of  the  property  sought  to 
be  partitioned."  In  this  we  think  the  appellees  are  in  error. 
It  is  true  the  final  decision  has  not  yet  been  passed.  But  the 
court  did  direct  the  construction  of  the  weirs,  which  will  cost 
in  the  neighborhood  of  eight  thousand  dollars,  and  further  di- 
rected that  the  property  be  repaired  and  improved  at  an  esti- 
mated expense  of  from  seven  thousand  to  twelve  thousand  dol- 
lars, preliminary  to  the  final  decree  in  the  case.  Manifestly, 
these  orders  materially  affected  the  final  decision  and  involved 
the  merits  of  the  controversy.  The  ruling  of  the  court  was,  in 
effect,  a  holding  that  the  property  could  be  partitioned  in  kind, 
and  that  a  sale  should  not  be  had.  This  was  really  the  only 
question  in  the  case.  All  else  was  largely  ministerial  or  adminis- 
trative. As  sustaining  our  conclusions,  see  Burnham  v.  Thomp- 
son, 35  Iowa,  421,  and  Brown  v.  Harper,  54  Iowa,  546. 

It  is  further  argued  on  behalf  of  appellees  that  defendants  can- 
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not  complain  of  the  order  of  the  court  setting  aside  the  report 
made  by  the  referees  first  appointed,  for  the  reason  that  no  ap- 
peal was  taken  therefrom  within  the  six  months  required  by 
law.  We  do  not  think  a  decision  of  this  question  is  necessary 
to  a  disposition  of  the  case,  and  therefore  will  not  consider  it. 

The  controlling  point  in  the  case  is  the  correctness  of  the 
ruling  approving  the  report  of  the  referees  last  appointed,  the 
direction  given  them  to  make  repairs  and  incur  the  expense  nec- 
essary to  make  the  partition  effective,  and  the  refusal  of  the 
court  to  454  order  the  sale  of  the  property.  It  has  already  been 
noticed  that  the  referees  and  the  court  found  it  necessary  to  in- 
volve the  parties  in  an  expense  of  more  than  sixteen  thousand 
dollars  before  partition  of  the  property  could  be  made.  The  ref- 
erees also  found  that,  after  making  this  expense,  the  partition 
would  not  be  effective  without  the  personal  supervision  of  some 
overseer,  who  should  equalize  the  flow  of  the  water,  and  direct 
it  into  proper  channels,  and  so  divide  it  that  each  one  of  the 
parties  in  interest  should  receive  his  proper  share.  This  report, 
with  a  recommendation  of  such  a  person,  was  fully  approved  by 
the  court.  We  are  clearly  of  the  opinion  that  these  orders  and 
rulings  of  the  court,  made  upon  the  recommendation  of  the  ref- 
erees, cannot  be  sustained. 

The  object  of  partition  proceedings  is  to  enable  those  who  own 
property  as  joint  tenants,  or  coparceners,  or  tenants  in  common 
to  so  put  an  end  to  the  tenancy  as  to  vest  in  each  a  sole  estate  in 
specific  property  or  an  allotment  of  the  lands  or  tenements.  It 
contemplates  an  absolute  severance  of  the  individual  interests  of 
-each  joint  owner,  and,  after  partition,  each  has  the  right  to  en- 
joy his  estate  without  supervision,  let,  or  hindrance  from  the 
other.  Unless  this  can  be  accomplished,  then  the  joint  estate 
•  ought  to  be  sold,  and  the  proceeds  divided.  Courts  should  be, 
»nd  are,  adverse  to  any  rule  which  will  compel  unwilling  persona 
to  use  their  property  in  common.  Now,  it  seems  to  be  practi- 
cally conceded  by  all  parties  that,  to  make  partition  in  kind  ef- 
fective in  this  case,  there  must  be  an  inspector  or  supervisor  ap- 
pointed, whose  duty  it  will  be  to  divide  the  water,  keep  m  the 
weirs  and  otherwise  oversee  the  property  for  the  joint  '  <nefit 
of  the  owners  thereof.  It  seems  to  us  that  this  is  not  a  p-  •  •  ;tion 
of  property,  and  that,  when  such  an  appointment  is  to  -1  H  in 
order  that  4B5  each  owner  may  receive  his  proportion  f  the 
water,  from  this  fact  alone  it  is  apparent  that  a  salo  s^  mM  be 
made.  By  what  authority,  we  inquire,  could  suoh  an  H  *^ctor 
make  improvements  of  the  property  for  the  V^^t  o*  ^  •  own- 
ers thereof  if  they  owned  it  in.  severalty?    What  right  would 


May,  1896.]  Brown  v.  Cooper.  19? 

such  an  inspector  have  to  go  upon  the  property  of  one  for  the 
benefit  of  another  after  partition  in  kind  should  be  made?  By 
what  authority  could  he  make  repairs,  and  charge  the  expense 
thereof,  or  any  part  thereof,  to  the  one  not  consenting  thereto? 
It  seems  to  us  that  an  order  contemplating  such  a  procedure  is 
not  a  partition  at  all.  It  is  nothing  more  than  the  appointment 
of  an  agent  to  divide  the  water  and  to  see  that  each  of  the  joint 
owners  gets  his  proper  share  thereof.  It  is  simply  taking  the 
management  of  the  property  out  of  the  hands  of  the  joint  own- 
ers and  placing  it  in  charge  of  an  officer  of  court.  No  allotment 
is  made  of  an  aliquot  part  of  the  estate  to  anyone.  In  the  case 
of  Cooper  ▼.  Cedar  Rapids  Water  Power  Co.,  42  Iowa,  398,  we 
said:  "The  rules  governing  the  partition  should  be  certain,  defi- 
nite, and  self-adjusting,  so  they  will  readily  apply  to  the  future 
state  and  condition  of  the  power/'  On  account  of  the  variable 
flow  of  water  in  the  Cedar  river,  it  is  perfectly  clear  that  no 
partition  could  be  made  which  would  "readily  apply  to  the  fu- 
ture state  and  condition  of  the  power."  It  seems  to  be  agreed  by 
all  the  experts  who  have  had  anything  to  do  with  the  case  that 
division  of  the  property  is  not  practicable  "without  an  indefinite- 
ly continuing  intelligent  operation  of  the  appliances  that  might 
be  erected/'  The  case  of  McGillivray  ▼.  Evans,  27  Cal.  93,  is 
closely  in  point  on  this  proposition.  The  court  there,  in  speak- 
ing of  much  such  a  case  as  we  have  here,  said:  "The  only  parti- 
tion that  the  court  can  make  which  will  definitely  and  perma- 
nently end  the  dispute  of  the  parties,  and  do  justice  between 
them,  is  to  order  a  sale  and  45°  distribute  the  proceeds/' 
Again  the  court  said,  "An  attempt  to  do  it  [divide  the  water] 
would  be,  not  to  end,  but  to  encourage  and  multiply  litigation 
to  an  unlimited  extent":  See,  also,  Higginbottom  v.  Short,  57 
Am.  Dec.  198. 

The  most  serious  objection  to  the  order  of  the  court  is  the 
direction  therein  given  to  the  referees  to  expend  more  than 
eight  thousand  dollars  in  the  repairs  of  the  property,  and  almost 
an  equal  sum  in  the  construction  of  weirs,  etc.,  in  order  to  par- 
tially effectuate  the  partition,  and  this  against  the  express  wishes 
and  desires  of  the  owners  of  the  larger  part  of  the  property.  It 
cannot  be  that  one  may  thus  be  compelled,  against  his  express 
wishes  and  desires,  to  pay  for  improving  his  property  for  the 
benefit  of  his  neighbor.  Such  an  order  is  an  infraction  of  the 
rights  and  principles  which  are  guaranteed  to  us  by  our  form  of 
government.  It  is  a  blow  at  the  liberty  of  the  individual,  and 
does  not  comport  with  our  ideas  of  the  rights  of  property.  Why 
should  the  property  of  appellants  be  taken  in  order  that  certain 
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advantages  may  flow  to  the  appellees?    Can  one  be  made  the 
debtor  of  another,  without  his  consent,  express  or  implied? 

It  is  argued  by  appellees,  however,  that  as  one  joint  tenant  or 
tenant  in  common  may  make  repair*  and  charge  &  proportionate 
amount  of  the  expense  thereof  against  a  cotenant,  the  order  of 
the  court,  in  this  case,  is  proper  and  legal.  The  fallacy. of  this 
argument  is  exposed,  however,  when  we  consider  that  the  build- 
ing of  the  weir  was  not  a  repair  of  the  property.  It  was  in  the 
nature  of  a  permanent  improvement,  twelve-thirteenths  of  the 
expense  of  which  must  be  borne  by  the  appellants  in  order  thai 
appellees  may  enjoy  one-thirteenth  of  the  water  power.  We  do 
not  think  it  is  the  law  that  one  cotenant  may  make  improve- 
ments upon  the  common  property,  46T  and  charge  the  expense, 
or  any  part  thereof,  to  his  cotenant:  See  Freeman  on  Cotenancy 
and  Partition,  sec.  262.  That  he  may  make  needed  repairs  in 
some  eases,  and  charge  a  proportionate  part  of  the  expense  there- 
of to  Mb  cotenant,  may  be  conceded;  but  such  is  not  this  ease. 
We  do  not  think  there  was  any  authority  in  the  court  to  au- 
thorize the  expenditure  of  eight  thousand  dollars  in  the  building 
of  the  weirs  in  order  to  effectuate  the  partition.  The-  case  of 
Field  v.  Letter,  117  111.  341,  is  strongly  in  point  on  this  propo- 
sition, and  the  reasoning  of  the  court  in  that  gase  is  quite  con- 
clusive of  the  proposition  here  considered:  See,  also  Dyer  v>. 
Lowell,  30  Me.  217.  We  need  not  decide  whether  the  eotrtt  may 
not,  in  any  case  of  partition,  direct  the  referees  to  make  needed 
repairs  of  the  property  sought  to  be  divided.  It  is  enough -to  say 
here  that  it  quite  clearly  appears  that  the  repairs  were  directed, 
not  for  the  purpose  of  saving  or  caring  for  the  property;  but  £n 
order  to  accomplish  the  partition- -to  raise  the  level  of  ^he  w«- 
ter  so  that  each  of  the  parties  might  be  given  his  proportionate 
share  thereof.  We  are  satisfied  that  such  an  order  is  without  au- 
thority of  law.  '''I''.: 

Our  consideration  of  the  case  leadB  us  to  the  conclusion  thit 
this  is  not  a  case  where  there  can  be  a  fair  division  of  the  prop- 
erty in  kind.  The  only  way  in  which  partition  can  be  made  is 
to  sell  the  property  and  divide  the  proceeds.  On  account  of  the 
condition  of  the  property,  the  inconsiderable  interest  of  the  ap- 
pellees therein  as  compared  with  that  held  by  appellants;:  the 
variability  of  the  flow  of  water  in  the  river,  and  bther  matters 
not  necessary  to  be  enumerated,  it  seems  to  us  that  partition:  bjr 
'allotment  in  kind  is  absolutely  impracticable.  Whafc 'we  havB 
said  is  not  in  conflict  with  the  case  of  Cooper  v.  Cedar  Raptdp 
Water  Power  Co:,  42  Iowa,  898.  We  have  held  that  therfer  may  lie 
.partition,  but  we  think  it  must  be  accomplished  by'jaeidei  tatHar 
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than  a  division  of  the  estate.  True,  there  are  some  sugges- 
tions made  in  the  case  just  cited  as  to  how  partition  may  be 
accomplished,  but  the  record  in  this  case  shows  conclusively  that 
it  is  impossible  to  make  partition  by  following  the  methods  there 
pointed  out.  These  suggestions  are  not  binding  upon  us,  for 
they  are  no  part  of  the  law  of  the  case. 

For  the  reasons  pointed  out,  the  judgment  of  the  district 
court  is  reversed. 


APPEAL— WHAT  ORDERS  A*B  APPBALABLH.-Judgments 
or  orders  from  which  an  appeal  wlU  He,  are  those  which  either  ter- 
minate the  action  Itself,  or  operate  to  divest  some  right  in  such  a 
manner  as  to  put  It  out  of  the  power  of  the  court  making  the  order 
to  place  the  parties  In  their  original  condition  after  the  expiration 
of  the  term:  Harrison  v.  Lebanon  Waterworks,  91  Ky»  255;  34  Am. 
St  Rep.  180,  and  note.  No  appeal  lies  from'  a  judgment  to  which 
the  appellant  consented:  Schmidt  v.  Oregon  Gold  Min.  OoH  28  Or. 
9;  52  Am.  St,  Rep.  758.  See  extended  note  to  Davie  v.  Davie,  20 
Am.  St  Rep.  173.  174. 

PARTITION  — SALE  OP  PROPERTY  —  WHEN  DECREED.— 
When  partition  hi  kind  cannot  be  conveniently  made,  the. court  may 
either  allot  the  entire  subject  matter  to  the  tenant  offering  the  larg- 
est sum  for  the  whole,  or  may  order  the  sale  of  the  whole  and  a 
distribution  of  the  proceeds  among  the  tenants:  Corrothers  ▼.  Jol- 
Uffie,  82  W.  Va.  562;  25  Am.  St  Rep.  830,  and  note.  In  such  a  case, 
partition  otherwise  than  by  sale  is  manifestly  inequitable,  and 
should  be  denied:  Wilson  v.  Bogle,  95  Tenn.  290;  49  Am.  St  Rep. 
929,  and  note.  See  EUgglnbottom  v.  Short,  25  Miss.  160;  57  Am. 
Dec.  198,  and  note;  Steedman  v.  Weeks,  2  Strob,  Eq.  145;  49  Am. 
Dec  660. 

COTENANCY— IMPROVEMENTS— RIGHT  TO  CHARGE  CO- 
TENANT.— At  the  common  law  a  tenant  in  common  who  made  per- 
manent improvements  as  distinguished  from  ordinary  repairs,  could 
not  recover  from  his  cotenants  any  part  of  his  expenditures  made 
for  that  purpose,  unless  they  were  made  at  the  requests  or  with  the 
consent,  express  or  implied,  of  the  latter:  Cosgriff  v.  Foss,  152  N. 
T.  104;  57  Am.  St  Rep.  500,  and  note.  See  monographic  note  to 
Ward  T.  Ward,  52  Am.  St  Rep.  924-941. 


LlJEDS  LUMBRR  COMPANY  V.  SaWORTH. 

[98  IOVA,  463.] 

LIMITATION  OP  ACTIONS— ABSENCE  PROM  STATE.— 
As  actios  to  foreclose  a  mechanic's  lien,  not  barred  by  the  statute  of 
limitations  against  the  principal  debtor  by  reason  of  removal  from 
the  state  before  the  statute  has  fully  run,  ami  constant  nonrosldence 
thereafter,  is  not  barred  as  to  others  holding  liens  upon  the  prem- 
ises who  have  been  residents  of  the  state  during  the  entire  period. 

Action  to  establish  and  foreclose  a  mechanic's  lien  against 
"Eva  Iff.  Haworth,  who  for  the  two  years  immediately  preceding 
the  commencement  of  such  action  had  been  a  nonresident  of 
ihe  state;  so  that  service  of  process  could  not  be  had  upon  her 


200  Leeds  Lumber  Co.  v.  Ha  worth.  [Iowa, 

within  the  state.  The  Fidelity  Loan  and  Trust  Company  had 
been  a  resident  of  the  state  during  the  whole  period  since  the 
contract  for  the  material  furnished  was  made  and  the  mechanic's 
lien  accrued.  Such  company  held  the  legal  title  to  the  premises 
in  dispute  as  trustee  in  a  deed  of  trust  and  was,  therefore,  made 
a  ,party  defendant  and  demurred  on  the  ground  that  the  right  to 
foreclose  the  mechanic's  lien  was  barred  by  limitation.  The 
demurrer  was  overruled,  and  the  court  rendered  judgment  in 
favor  of  plaintiff,  holding  its  lien  superior  to  that  of  the  trust 
company.    The  latter  appealed. 

Kean  ft  Sherman  and  S.  E.  Hostetter,  for  the  appellant. 

T.  B.  Kobinson,  for  the  appellee. 

404  KINNE,  J.  The  sole  question  presented  by  this  appeal 
is,  whether  an  action  to  foreclose  a  mechanic's  lien,  not  barred 
by  the  statute  of  limitations  against  the  principal  debtor  by  rea- 
son of  her  removal  from  the  state  before  the  statute  had  fully 
run  and  her  constant  nonresidence  thereafter,  is  barred  as  to 
other  persons  holding  liens  upon  the  premises,  who  have  been 
residents  of  the  state  during  the  entire  period.  Our  statute  pro- 
vides that  the  following  actions  may  be  "brought  within  the 
times  herein  limited,  respectively,  after  their  causes  accrue,  and 
not  afterward,  except  when  otherwise  specially  declared:  .... 
Actions  to  enforce  a  mechanic's  lien  within  two  years  from  the 
time  of  filing  the  statement  in  the  clerk's  office":  Code,  sec.  2529, 
subd.  2.  It  is  also  provided  that  "the  time  during  which  a  de- 
fendant is  a  nonresident  of  the  state  shall  not  be  included  in 
computing  any  of  the  periods  of  limitations  above  described": 
Code,  sec.  2533.  Appellants  were  not  parties  to  the  contracts 
between  plaintiff  and  the  Haworths.  They  are  in  no  way  privy 
to  it.  The  statute  was  not  set  in  operation  by  any  act  465  of 
theirs.  The  debt  was  Eva  M.  Haworth's,  and  such  debt,  under 
the  statute,  gave  the  right  to  the  lien  which  plaintiff  seeks  to 
assert.  A  mechanic's  lien,  in  a  sense  at  least,  is  an  incident  of  a 
debt,  the  result  of  a  contract.  We  have  held  that  when,  by  rea- 
son of  the  nonresidence  of  the  defendant,  an  action  upon  8 
promissory  note  is  not  barred,  an  action  to  foreclose  a  mortgage 
securing  the  note  is  not  barred  as  against  subsequent  purchaser* 
and  junior  lienholders,  who  have  been  residents  of  the  state  dur- 
ing the  entire  statutory  period;  that  so  long  as  the  mortgage  is 
enforceable  as  against  the  original  debtor,  the  statute  is  no  bar 
to  its  enforcement  against  the  subsequent  lienholders:  Clinton 
County  v.  Cox,  37  Iowa,  570;  Shearer  v.  Mills,  35  Iowa,  500; 
Robertson  v.  Stuhlmiller,  93  Iowa,  326.    The  doctrine  announced 
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in  these  and  other  cases  is  applicable  to  the  case  at  bar,  and,  fol- 
lowing it,  the  district  court  properly  overruled  the  demurrer. 
Affirmed. 

Of  the  Bffeet  of  the  Bar  of  the  Statute  of  Limitation*  when  Some  but 
not  all  of  the  Parties  to  an  Obligation  are  Protected  by  It.  and  of  the 
Liability  of  a  Debtor  to  Contribution,  though  no  Aotion  can,  because 
of  Suon  Statute,  be  Sustained  against  Him  on  the  Original  Liability. 

Joint  Debtori. —  In  an  early  action  of  assumpsit  against  several 
Joint  defendants,  It  was  decided  that  it  was  no  answer  to  the  plea  of 
the  statute  of  limitations  that  one  of  them,  within  the  statutory 
period  from  the  accruing  of  the  action,  departed  from  the  state  and 
continued  absent  until  the  commencement  of  the  suit,  and  it  was 
further  held  that  all  of  the  persons  liable  upon  a  Joint  contract  must 
depart  from  the  state  in  order  to  arrest  the  running  of  the  statute 
against  the  demand:  Brown  v.  Delafleld,  1  Denio,  445.  In  the  subse- 
quent case  of  Bogert  v.  Vermilya,  10  N.  Y.  447,  It  was  held  that  a 
defendant  sued  separately  on  a  Joint  and  several  obligation  could 
not  avail  himself  of  the  statute  of  limitations,  by  reason  of  the  resi- 
dence of  his  copromlsor  within  the  state  during  his  absence  from 
It  In  the  later  case  of  Denny  v.  Smith,  18  N.  Y.  567,  the  court  of  ap- 
peals refused  to  follow  the  ruling  in  Brown  v.  Delafleld,  1  Denio, 
445,  and  maintained  a  contrary  doctrine,  namely,  that  the  absence 
of  one  Joint  debtor  from  the  state  suspended  the  running  of  the 
statute  of  limitations  against  him,  although  his  codebtor  remained 
all  of  the  time  within  the  state.  In  this  case  Allen,  J.,  said:  "it 
stands  admitted  by  the  pleadings  in  this  action  that  while  the  de- 
fendant Hull  was  always  a  resident  of  the  state,  the  defendant  Smith 
after  the  making  of  the  Joint  note,  departed  from  and  resided  out  of 
the  state  for  so  long  a  period  that  his  liability  still  survives.  The 
court,  on  the  trial,  denied  a  motion  for  a  nonsuit,  on  the  ground  that 
It  was  no  defense  for  the  defendant  Smith,  in  answer  to  the  allegation 
that  he  had  resided  out  of  the  state  so  long  that  his  liability  on  the 
note  was  not  barred  by  the  statute  of  limitations,  to  allege  and  prove 
that  his  codefendant  had  remained  in  the  state.  By  the  provisions 
of  the  Revised  Statutes,  which  are  to  govern  this  case,  an  exception 
Is  made  In  relation  to  the  case  of  absent  or  nonresident  debtors,  as 
follows:  If,  at  the  time  wfyen  any  cause  of  action  specified  in  this 
article  shall  accrue  against  any  person  he  shall  be  out  of  tho  state, 
and  if,  after  such  cause  of  action  shall  have  accrued,  such  person 
shall  depart  from  and  reside  out  of  this  state,  the  time  of  his  ab- 
sence shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  such  action.  It  is  insisted  that  the  word 
•person/  as  here  used,  shall  be  deemed  to  include  'persons,'  so  that 
the  statute  should  read  *person  or  persons,'  and  that,  therefore,  in  the 
case  of  Joint  debtors,  both  must  reside  out  of  the  state  the' length 
of  time  required  to  avoid  the  statute.  It  is  true  that,  In  the  case  of 
Brown  v.  Delafleld,  1  Denio,  445,  the  supreme  court  so  held,  and  upon 
the  ground  that,  as  one  of  the  defendants  continued  to  reside  within 
the  state,  both  might  have  been  sued  at  any  time  under  the  act  re- 
lating to  Joint  debtors;  and  the  plaintiff  would  thus  have  had  Judg- 
ment against  both.    That  on  the  return  of  the  absent  defendant,  an 
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action  of  debt  might  have  been  brought  against  him  and  his  code* 
fendanton  the  judgment,  and,  If  he  should  plead  the  statute,  a  repu* 
cation  would  be  good,  that  he  had  been  out  of  the  state,  ....  .,1  think 
it  was  the  manifest  Intention  of  the  legislature  to  subject  every  debt- 
or, during  a  period  of  six  years  after  the  accruing  of  a  debt,  to  th* 
reach  of  civil  process  at  the  suit  of  his  debtor.  Such  has  been  the 
recent  decision  of  the  court  of  queen's  bench  in  England  in  the*  case 
pf  Fannin  v.  Anderson,  7  Q.  B.  Sll;  53  Eng.  Com.  L.  821;  and  such 
was  the  construction  arrived  at  by  the. chancellor  in  the  case  of  Dl- 
dler  v.  l>avison,  2  Barb.  Ch.  477-487,  when  the  point  was  directly 
before  him,  and  where  he  decided  that  the  return  of  one  of  two  Joint 
debtors  Into  the  state  after  the  right  of  action  had  accrued  against 
both  did  not  bar  the  right  of  action  against  the  survivor,  who  doe* 
not  come  within  the  state  until  within  six  years  of  the  time  when 
the  suit  was  brought  against  him.  He  well  remarked  that  to  have 
brought  a  suit  in  that  case  against  the  debtor  first  coming  into  the' 
state,  who  had  no  properiy  either  of  his  own  or  of  the  firm,  would 
have  been  perfectly  useless,  and  lie  cited  with  approbation  the  case 
of  Fannin  v.  Anderson,  then  recently  decided,  as  containing  the 
true  and  reasonable  construction  to  be  given  to  our  statute,  Uhe  resi- 
dent debtor,  as  remarked,  might  be  insolvent  and  the  plaintiff'  obtain 
nothing,  or  he  might  be  residing  in  the  state  without  the  knowledge 
of  the  creditor,  or  he  might  be  discharged  by  proceedings  In  insol- 
vency or  bankruptcy,  as  m  the  present  case,  arid  the  plaintiff  be  un- 
able to  obtain  a  Judgment  against  him.  r  think  that  the  Judgment 
should  be  reversed,  and  judgment  rendered  for  plaintiff  for  the 
amount  of  the  note  and  costs":  Denny  v.  Smith,  18  N.  Y.  569-571.  The 
rule  thus  laid  down,  that  the  absence  of  one  Joint  debtor  from  the 
state  suspends  the  running  of  the  statute  of  limitations  as  to  him, 
though  his  codcbtor  remains  within  the  state,  had  been  followed  In 
Cutler  v.  Wright,  22  N.  Y.  471,  Merritt  v.  Scott,  8  Hun,  657,  and 
Brewster  v.  Bates,  81  Hun,  204,  and  has  now  become  the  settled 
doctrine  in  New  York  state.  In  Merritt  v.  Scott,  8  Hun,  658,  It  wai 
said  that  "after  much  Judicial  conflict,  it  is  the  settled  law  of  this 
state  as  to  Joint  debtors,  that  In  respect  of  the  defense  of  the  statute 
of  limitations,  each  stands  upon  his  own  bottom,  and  it  therefore  does 
not  follow  that  because  one  of  such  debtors  cannot  interpose  the 
statute  as  a  defense,  others  may  not."  (This  language  was  iterated 
and  the  doctrine  applied  in  Brewster  v.  Bates,  81  Hun,  294-299.  The 
rule  announced  by  the  later  New  York  cases  has  been  followed  in 
Wisconsin  In  the  case  of  Caswell  v.  Engelmann,  31  Wis.  93-96,  where 
the  court,  In  passing  upon  the  question,  remarked  that  it  was  a  new 
one  in  that  state.  In  the  case  of  Reybold  v.  Parker,  7  Houst.  526,  it 
was  decided  that  in  an  action  against  several  Joint  debtors,  one  of  the 
defendants  having  been  absent  from  the  state  at  the  time  of  the 
accruing  of  the  cause  of  action,  such  absence  will  prevent  the  statute 
of  limitations  from  running  in  favor  of  his  codefendants,  remaining 
within  the  state,  until  his  return  into  the  state  in  such  manner  that 
by  reasonable  diligence,  he  may  be  served  with  process.  In  this  case 
Houston,  J.,  said: 

"When  this  case,  the  first  of  its  kind  In  this  state,  came  up  for  a 
hearing  In  the  court  below,  I  was  very  much  struck,  as  other  Judges 
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often  have  been  In  similar  cases,  with  the  singular  fact,  when  first 
learned  In  It  by  me,  that  It  was  an  action  of  assumpsit  on  a  verbal 
contract  between  the  plaintiff  and  the  four  Joint  defendants  named  in 
It,  which  had  not  been  commenced  until  some  ten  years  had  elapsed 
after  the  accruing  of  the  cause  of  action,  and  that  two  of  them  were 
men  of  large  wealth  and  had  been  residing  ever  since  in  this  state  and 
in  this  city,  whilst  the  third  one  of  them  had  been  residing  but  com- 
paratively a  few  miles  beyond  the  limits  of  them,  and  during  that 
time  had  repeatedly  been  in  the  state  and  In  this  city,  and  that  the 
fourth  one  of  them  only,  Mr.  George  A.  Parker,  had  been  residing 
out  of  the  state,  and  as  far  from  it  only  as  the  city  of  Boston  in  the 
State  of  Massachusetts,  and  had  not  been  in  the  state  in  the  mean 
time,  nor  until  the  commencement  of  the  action  against  them  all 
Jointly.  ^The  primary  limitation  by  the  statute  to  such  an,  action  If 
three  years  simply,  but  thrice  three  years  and  more  ha<J  stolen  In 
silent  Blumber  over  what  assumed  how  very  much  the  aspect  of  a 
■tale  demand'  when  so  presented  for  the  first  time  to  my  imperfect 
apprehension  and  surprise  at  the  novelty  of  it  The  replication  to  th$ 
plea  was  that  the  said  George  A.  Parker,  one  of  the  four  joint  defend- 
ants, wlien  the  said  cause  of  action  accrued  against  them  was  out  of 
the  state,  and  that' the  said  action  was  commenced  against  them 
within  three  years  after  the  said  George  A.  Parker,  the  said  defend- 
ant, first  came  into  the  state  thereafter  in  such  manner  that,  by  rea- 
sonable diligence,  he,  could  be  served  with  process,  the  secondary 
limitation  of  the  statute  therein  referred  to  being  in  the  following 
words:  *$ee.  14.  If,  at  the  time  when  a  cause  of  action  accrues  against 
any  person,  he  shall'  be  out  of  the  state,  the  action  may  be  com- 
menced within  the  time  herein  limited  therefor,  after  such  person 
shall  come  Into  the  state,  in  such  manner  that,  by  reasonable  dili- 
gence, he  may  be  served  with  process':  Rev.  Code,  730.  This  being  the. 
first  case  of  the  kind  that  has  ever  arisen  under  this  provision  of 
our  statute  of  limitations,  and  the  striking  hardship  of  its  application 
to  three  out  6t  the  four  defendants  who  could  have  been  served  with 
process  In  the  state  at  almost  any  time  within  that  long  period  of  ten 
years,  at  once  gave  rise  to  the  grave  and  serious  question  presented 
in  the  demurrer,  and  ably  and  elaborately  argued  by  the  learned 
counsel  on  both  sides,  whether  such  a  case  as  this  is  within  the 
terms  and  the  true  meaning  and  Intention  of  the  saving  contained 
In  the  fourteenth  section  of  the  statute  as  before  stated.  The  words 
of  the  section,  'If,  at  any  time  when  a  cause  of  action  accrues  against 
any  person,  he  shall  be  out  of  the  state/  it  was  contended  were  not 
only  In*  the  singular  number,  but  were  Intentionally  so  inserted  and 
employed  In  It,  and  were  not  Intended  by  the  legislature  to  be  Inter- 
preted or  understood  In  a  plural  sense,  as  equivalent  to  the  terms 
•person  or  persons/  or  as  Intended  to  apply  to  any  case  in  which  there 
were  two  or  more  defendants  parties  to  the  cause  of  action,  and  ona 
of  them  onTy  was  out  ot  the  ritate  when  It  accrued.  For  with  such 
a  construction  given  to  these  words  of  the  section, '  no  such  hard- 
ship Could  arise  as  characterizes  this  case,  or  any  such  gross  Inequal- 
ity in  the  legal'  condition  of  defendant  as  disfigures  it,  and  therefore 
the  legismrdre  could  hot  have  intended  that  the  words  here, used 
should,  in  any  Contingency,  have  any  other  meaning  than  that  which 
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the  word  'person'  in  the  singular  number  plainly  and  naturally  Im- 
ports.   By  such  a  construction  of  it  the  court  avoids  any  inherent 
inconsistency  or  contradiction  in  the  application  of  the  saying  to  this 
or  any  other  similar  case,  because  it  involves  even  an  absolute  ab- 
surdity to  hold  that  it  can  be  applied  to  save  the  action  as  against 
three  of  the  defendants  who,  at  any  time  after  the  accruing  of  the 
cause  of  it,  could  easily  have  been  served  with  process  in  the  state, 
while  the  sole  ground,  as  given  in  the  statute  itself,  for  applying  it  to 
the  other  defendant  is  because  he  was  out  of  the  state  when  the 
cause  of  action  accrued  and  did  not  come  into  it  so  that  he  could 
have  been  served  with  process  until  ten  years  afterward,  when  the 
action  was  commenced;  and  for  that  very  reason  the  court  was 
bound  to  consider  and  conclude  that  the  legislature  did  not  intend 
that  the  saving  should  ever  apply  to  such  a  case  as  this:  OopeUe  v. 
Baker,  3  Houst.  344.    And  such  being  the  inclination  of  my  mind  on 
that  point,  at  the  same  time  it  occurred  to  me  that,  under  the  long- 
established  practice  in  the  superior  court  of  this  state,  It  was  com- 
petent for  the  plaintiff  below,  at  any  time  after  the  cause  of  action 
accrued,  to  commence  the  action  against  all  the  defendants  jointly 
by  having  process  served  on  the  three,  two  of  whom  were  living  in 
this  state  and  the  other  frequently  coming  Into  it  from  his  residence 
in  Pennsylvania,  not  many  miles  above  the  boundary  line  between 
the  two  states,  and  returned  by  the  sheriff  served  personally  on  them, 
and  non  est  as  to  the  fourth  defendant,  Mr.  Parker,  who  was  out  of 
the  state,  and  could  not  be  served  with  it,  and  then  with  such  a  re- 
turn of  the  writ,  and  the  usual  recital  of  it  in  the  declaration  as 
to  the  defendant  who  is  returned  non  est  and  does  not  appear  to  it, 
to  proceed  in  the  prosecution  of  the  action,  as  is  the  usual  custom  and 
practice  in  such  cases  in  that  court,  against  the  other  defendants  to 
judgment  and  execution,  if  necessary,  for  the  amount  of  it,  leaving 
them  after  their  payment  of  It  to  their  legal  remedy  and  redress 
against  their  absent  codefendant  to  enforce  contribution  of  his  just 
proportion  of  it.    And  if  such  had  been  the  practice  in  the  courts  of 
this  state  in  such  a  case  as  this,  then  the  plaintiff  had  been  under  no 
disability  of  suing  all  and  recovering  judgment  against  the  defendants 
appearing  to  the  action  at  any  time  since  the  accruing  of  the  cause 
of  it  by  adopting  this  method  of  prosecuting  it  against  them  only 
while  their  co-contractor  was  yet  out  of  the  state  and  the  jurisdiction 
of  the  court  in  the  case,  then  my  opinion  was  that  the  plaintiff's  right 
of  action  in  the  case  was  barred  by  the  primary  limitation  of  the 
statute,  that  is  to  say,  after  the  expiration  of  three  years  from  the 
accruing  of  the  cause  of  action  in  it.    But  I  am  now  obliged  to  say 
that  upon  a  further  consideration  of  both  of  these  points,  and  the 
more  thorough  argument  of  them  in  this  court,  my  opinion  has  un- 
dergone a  radical  change  upon  each  of  them,  and  that  I  now  think 
that  as  the  contract  sued  on  in  this  case  was  a  verbal  and  joint  con- 
tract merely  between  the  plaintiff  and  the  four  defendants  named  in 
the  action,  and  was  not  a  joint  and  several  contract  between  them, 
as  it  would  have  been  under  our  statute  (Rev.  Code,  sec.  0,  p.  357) 
had  It  been  reduced  to  writing  In  the  same  words,  unless  otherwise 
expressed  in  it,  for  such  is  the  general  rule  of  the  common  law,  that 
when  the  action  Is  upon  a  contract  which  la  a  joint  contract  only. 
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and  not  Joint  and  several,  and  there  are  several  Joint  parties  to  It  on 
the  one  side  to  be  sued  npon  It,  they  must  all,  If  still  in  being,  be 
joined  as  defendants  in  the  action,  and  it  must  not  only  be  com- 
menced, but  it  must  be  prosecuted  against  them  all  jointly  and  to  a 
joint  judgment  against  them  in  case  of  recovery,  for  there  can  be  no 
action  against  them  severally,  or  recovery  of  judgment  against  them 
severally,  or  against  any  one  or  more  of  them,  less  than  the  whole 
number  of  them.  There  are  some  exceptions  to  this  rule,  but,  under 
its  general  operation,  Mr.  Reynold  could  not  maintain  an  action  upon 
the  contract  against  one  or  more  of  the  defendants,  but  was  com- 
pelled by  it  to  sue  them  all  jointly  and  recover  against  them  all 
jointly,  or  to  recover  against  none  of  them,  and  he  therefore  could 
not  be  bound  to  commence  his  action  against  them  after  the 
accruing  of  the  cause  of  it,  until  the  joint  process  In  it  with 
which  he  had  to  commence  It  against  them  all  jointly  had 
been  served  upon  each  and  all  of  them  in  the  state,  for  the  design 
of  the  act  of  limitations  Is  to  bar  such  actions  only  as  the  party 
plaintiff  has  a  legal  right  to  effectually  maintain  and  prosecute  to 
recovery  of  judgment  against  the  party  defendant  in  any  case.  It 
was,  therefore,  wholly  unnecessary  to  provide  by  statute  for  limitation 
and  bar  of  any  action  commenced  without  legal  right  to  effectually 
maintain  It.  1  had  also  become  convinced  in  the  mean  time  that  no 
such  practice  as  before  stated  could  have  obtained  in  the  court  be* 
low  in  such  a  case  as  this  to  warrant  a  recovery  of  judgment  against 
three  of  the  defendants  who  could  have  been  promptly  served  with 
process  after  the  cause  of  action  accrued  without  service  of  it  on  the 
other  and  fourth  defendant,  who  was  then  out  of  the  state,  and  was 
out  of  It  until  some  ten  yean  afterward,  in  the  mode  suggested  in 
my  opinion  in  the  court  below,  and  having  no  statutory  provision 
whatever  in  this  state,  such  as  several  of  the  other  states  have,  to 
meet  such  a  case  Involved  in  such  a  striking,  and  to  the  court,  such 
an  embarrassing,  contingency  as  this  proved  to  be.  I  have,  since  the 
argument  of  the  case  in  this  court  only  been  the  more  convinced,  and 
particularly  by  the  rulings  of  the  court  of  queen's  bench  in  the  case 
of  Fannin  v.  Anderson,  7  Ad.  &  E.  811  (opinion  by  Denman,  C.  J.), 
and  Towns  v.  Mead,  16  Com.  B.  123,  that  I  should  renounce  the  opin- 
ion which  I  then  entertained  and  expressed  on  that  point  in  the  case." 
The  above  opinion  concurred  with  that  of  Saulsbury,  chancellor  of 
the  court  of  error  and  appeals  of  Delaware:  Reybold  v.  Parker,  7 
Houst.  543-556. 

Mortgage*. — If  one,  who  Is  a  resident  of  the  state,  assumes  by  inde- 
pendent agreement  to  pay  a  past  due  mortgage,  the  statute  of  limita- 
tions begins  to  run  against  the  assumer's  liability  when  the  assump- 
tion Is  made,  and  the  absence  of  the  mortgagor  from  the  state  does 
not  stop  the  running  of  the  statute  as  to  the  liability  of  such  assumer 
of  the  mortgage  to  pay  the  debt  assumed.  Such  absence,  however, 
suspends  the  statute  as  to  an  action  against  the  mortgagor  to  fore- 
close the  mortgage:  Robertson  v.  Stuhl miller,  93  Iowa,  326.  In  Cali- 
fornia, It  has  been  held  that  the  absence  of  the  mortgagor  from  the 
state  stops  the  running  of  the  statute  of  limitations  as  to  him,  but  not 
as  to  subsequent  llenhoklers:  Wood  v.  Goodfellow,  43  Cal.  185,  and 
Watt  v.  Wright,  66  Cal.  202-205,  where  the  court  said:  "The  mortgage 
debt  matured  more  than  five  years  and  nine  months  after  the  cause 
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of  action  to  foreclose  It  accrued.  Meantime,  however,  as  plaintiff  al« 
leged,  and  the  court  found  as  a  fact/ Wright,  the  mortgagor,  on  sev- 
eral occasions,  temporarily  absented  himself  from  the  state.  The 
successive  temporary  absences  amounted  in  all  to  twenty-two 
months,  during  which  time  the  running  of  the  statute  of  limitations 
upon  the  mortgaged  debt  was  suspended  as  to  the  mortgagor,  and 
as  to  him. the  action  was  not  barred.  But,  if  not  barred  as  to  the 
mortgagor,  it  is  contended  that  the  action  Is  barred  as  against  the 
other  defendants,  because  the  absences  of  the  mortgagor  from  the 
state  did  not  suspend  the  running  of  the  statute  of  limitations  upon 
the  mortgage  as  to  them,  and  as  they  had  acquired,  rights  in  the 
mortgaged  premises  by  attachment  liens,  subsequent  to. the  mort- 
gage, it  was  necessary  for  the  mortgagees,  in  order  to  avoid  the  stat- 
ute of  limitations,  to  bring  this  action  against  them  as  subsequent 
encumbrancers  or  lien  claimants  within  four  years  after  the  cause 
of  action  accrued,  for  as  the  statute  of  limitations  commenced  to  run 
when  the  cause  of  action  accrued,  its  running  was  not  suspended  by 
any  disability  as  against  those  who  were  always  within  the  process 
of  the  court  .  The  contention  is  made  upon  the  authority  of  Wood 
v„  Goodfellow,  48  Cal.  185.  That  was  a  case  In  which  it  appeared  that 
three  mortgages  had  been  given  on  the  premises;  the  first  was  given 
In  June,  1800,  on  the  undivided  interest  of  Goodf ellow  in  the  prem- 
ises, the  second  in  October,  1800,  upon  the  entire  interest  in  the. 
premises  of  Goodfellow  and  the  other,  two  Joint  owners,  and  the 
tfcird  in  May,  1802,  on  the  same  joint  interests.  About  six  months, 
after  the  execution  of  the  last  mortgage,  Goodfellow  left  the  state, 
and  never  returned.  Foreclosure  of  the  last  two  mortgages,  were, 
obtained  in  regular  pooceedings  to  wfeich  the  first  mortgagee  was  not, 
made  a  party.  Under'  these  decrees,  of  foreclosure, '  the  mortgaged: 
premises  were  sold.  On  the  12tb  of  December,  1862,  the  purchaser/ 
went  into  possession*  and  on  the  30th  of  Maren,  1£<H,  conveyed  thet 
premises  by  deed  to  the  Keystone  Quartz.  Mining  Company,,  which  en*; 
tiered  into  possession  under  its  deed  and  was  in  possession  on,  the  Utbi 
of  May,  ,1804,  when  the  administrator  of. the  estate  of  the  first  oaort> 
gjagee  (who  thadj  died  on  the  4th  of  March,  1808)  commenced  an  action, 
against  the  company  and .  Goodfellow,.  the  mortgagor,  jto  foreclose; 
the  mprtgage.  Goodfellow  made  no  defense.  The  company  pleaded 
tjUe  statute  o?  limitations^  and  as  the  company  had  been  by  itself  and' 
fys  grantors  in  the  actual  adverse  possession  of  the  mortgaged  prem- 
ises, under  a  claim  of  right,  which  originated  in  the  judicial  proceed' 
ings  upon  the  subsequent  mortgages,  for  more  than  five  years  before 
the  commencement  of  the  action,  and  moi$  than  seven  years  had 
run  since  the  cause  of  action  accrued  on  t£e  mortgage  debt,  the  .lower 
court  sustained  the  plea  of  the  statute  of  limitations.-  In  affirming 
that  judgment,  the  late  supreme  court  said:  "It  is  the  settled  doctrine 
of  this  court  that  when  third  persons  have  subsequently  acquired  in-y 
terests  in  the  mortgaged  property,  they  may  invoke  the  aid  of  the 
statute  as  against  the  mortgage,  even  though  the  mortgagor,  as  be-, 
tween  himself  and  the  mortgagee,  may  have  waived  its  protection; 
and  we  see  no  difference  in  principle  between  a  suspension  of  the  run- 
ning of  the  statute  resulting  from  an  express  waiver,  and  one  caused 
by  the  voluntary  act  of  the  mortgagor  in  absenting  himself  .from  the 
state,'    3}he  doctrine  thus  announced  is  ina^le  to  re$t  upon  U*e  reason 
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tliat  interests  In  mortgaged  premises,  acquired  subsequently  to  the 
mortgage,  constitute  property/  and  the  owners  thereof  stand  in  the 
same  relation  to  the  mortgage  upon  the  property  by  the  original  own- 
er as  if  their  property  was  bound  as  collateral  security  for  the  pay-? 
ment  of  the  mortgage  debt,  but  the  time  for  the  payment  of  the  debt 
cannot  be  extended  by  any  agreement  between  the  mortgagor  and 
mortgagee  to  which  they  axe  not  a  party,  nor  by  the  voluntary  act 
*f  the  mortgagor  in  absenting  himself  from  the  state;  and  if  the 
mortgagee  allows  •the  time  of  the  statute  of  limitations  to  run  upon 
the  mortgage  debt,  their  property  cannot  be  taken  away  from  them 
mud  applied  to  the  payment  of  the  debt  which,  as  to  them,  is  barred 
by  the  statute.  Assuming,  therefore,  that  the  appellants  here  ac- 
quired the  mortgagor's  equity  of  redemption  by  the  judicial  pro* 
ceedlngs  founded  upon  the  levy  of  an  attachment  on  the  5th  of  Au* 
gust,  187$,  on  the  mortgaged  premises,  it  follows,  as  the  cause  of  ac- 
tion on  the  mortgage  debt  accrued  on  the  2d  of  January,  1874,  and 
the  action  was  not  commenced  until  October  15,  1879,  more  than  five 
years  and  nine  months  having  run,  that,  under  the  rule  of  Wood  V; 
Goodfellow,  43  CaL  185,  the  time  i of  the  statute  had  run  and  the1 
cause  of  action  was  barred  as  to  the  subsequent  lienholders,  not* 
withstanding  the  twenty-two  months'  absence  from  the  state  had 
Suspended  the  running  of  the  statute  of  limitations  as  to  the  mort* 
gagor":  Watt  v.  Wright,  60  Gal.  205-207.  ■  In  Texas,  it  has  been  held, 
however,  that  absence  from  the  state  of  the  maker  of  a  vendor's  lien 
note  suspends  the  statute  as  well  against  the  lien  as  against  the 
indebtedness,  nor  can  a  purchaser  from  the  vendee  with  notice  avofci 
lien  by  limitation  while  tbe  debt  and  lien  are  valid  against  the 
vendee:  Falwell  v.  Hening,  78  Tex.  278. 

Two  or  mote  persons  may  be  liable  upon  the  same  obligation  either" 
as  Joint  principals,  principal  and  surety  or.  guarantor;  or  as  co- 
sureties or  eogusrantors,  sod  one  or  more  of  them  may  be  protected 
by  the  statute  of  limitations  against  the  prittciiial  debt  while  the  other 
is  not*  audi  then  the  -question  must  arise  whether  the  payment  by  the 
latter  will  create  a  liability  toi  his  favor  against  any  of  the  others.  ' 
-  There  Is  no  doubt  that'  when  a  principal  debtor  is  protected  by  the1 
statute  of  limitations  so  that  no  enforceable  liability  exists  agarast 
him,  none*  exists  against  his  surety  or  guarantor,  and  therefore  the1 
latter  cannot, :  ay  voluntarily  .discharging1  the  obligation,  create  a  lia- 
bility againet  bis  principal  to  reimburse  hm  for  such  payment:  Bridge 
▼>.  Blake,  106-  Iod.  332;  AUChlmpaUgh  v.  Schmidt,  to  Iowi,  42;  5fr 
Am.  Bei>.  45ft;  Kimble  v.  Cmtiirilria,  3  Met  (Ky.)  827;  State  v.  Blake, 
2  Ohio  St.  147J  Cocke  v.  Hoffman,  5  Lea,  105;  40  Am.  Rep.  23. 

If  a  surety  .or  co-obligor  discharges  the  obligation  and  seeks  in-; 
damnify  or  contribution  from  a  cosurety  or  co-obligor,  the  first  ques- 
tion naturally  presenting  Itself  is,  whether  hid  action  is  upon  the  in- 
debtedness or  evidence  of  indebtedness  which  he  has  discharged,  or 
fe.it,  founded  upon  his  act  of  payment  and  an  implied  contract  that' 
he  be  indemnified  therefor?  If  his  action  is  upon  the  original  Indebt- 
edness, it  would  follow  that  he  must  bring  it  within  the  time  pre- 
scribed by  lawi  for  an  action  upon  such  indebtedness.  In  a  few  cases; 
this  view  baa  been  maintained  to  the  extent  of  holding  that  where1 
an  accomaiQdntlodaiflndorseir  or*  acceptor*  ihad>  been  compelled  to  lako 
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up  a  bin  or  note  indorsed  or  accepted  by  him,  that  his  cause  of  ac- 
tion was  founded  upon  such  note,  and  therefore  that  his  suit  could 
not  be  maintained  unless  brought  within  the  time  in  which  the  payee 
named  in  the  note  or  bill  could  have  brought  an  action  thereon  against 
the  maker:  Kennedy  v.  Carpenter,  2  Whart  344;  Williams  v.  Durst, 
25  Tex.  067;  78  Am.  Dec.  543;  Sublet!  v.  McKinney,  19  Tex.  438.  It  is 
believed  that  this  view  is  not  supported  in  principle  nor  to  any  con- 
siderable extent  by  the  reported  decisions,  and  that  they,  on  the  other 
hand,  maintain  almost  unanimously  that  a  cause  of  action  in  favor  of 
a  surety,  guarantor,  or  co-obligor  accrues  not  upon  the  original  in* 
debtedness  or  evidence  thereof,  but  from  the  fact  and  at  the  time 
of  its  payment,  and,  therefore,  that  the  statute  of  limitations  in  ac- 
tions thereafter  brought  by  them  for  contribution  or  indemnity  com- 
mences  to  run  at  the  date  of  such  payment,  and  neither  before  nor 
after:  Wood  on  Limitations,  sec.  145;  Broughton  v.  Robinson,  11  Ala. 
992;  Thayer  v.  Daniels,  110  Mass.  345;  Scott  v.  Nlcholls,  27  Miss.  94; 
61  Am.  Dec.  503,  and  note;  Burton  v.  Rutherford,  49  Mo.  255;  Leak 
v.  Covington,  99  N.  C.  559;  Camp  v.  Bostwlck,  20  Ohio  St  337;  5  Am. 
Rep.  669;  Keller  v.  Rhoades,  39  Pa,  St  513;  80  Am.  Dec.  539;  Beck 
v.  Tarrant,  61  Tex.  402. 

It  follows  as  an  inevitable  consequence  of  the  principle  last  stated 
that  the  fact  that  the  statute  of  limitations  has  run  upon  an  original 
obligation  cannot  constitute  any  defense  to  a  suit  brought  by  a  surety, 
guarantor,  or  co-obligor  to  recover  indemnity  or  contribution,  provid- 
ed the  bar  of  the  statute  had  not  become  perfect  before  his  discharge 
of  the  obligation.  If  a  surety  brings  an  action  for  contribution 
against  a  cosurety,  it  Is  no  defense  to  the  latter  that  the  right  of 
action  upon  the  principal  debt  is  barred.  The  cause  of  action  in  favor 
of  the  plaintiff  accrues  only  upon  his  payment  of  the  debt,  and  the 
statute  of  limitations  against  his  action  for  contribution  could  not 
commence  to  run  prior  to  that  time:  Hooper  v.  Hooper,  81  Md.  155; 
48  Am.  St  Rep.  496.  If  one  of  two  joint  makers  of  a  note  pays  it, 
while  it  Is  enforceable  against  both,  the  statute  of  limitations  in  ac- 
tions brought  upon  it  against  his  co-obligor  for  contribution  runs 
from  the  date  of  such  payment,  and  he  may  recover,  though  the  orig- 
inal payee  would  be  barred  If  he  were  prosecuting  the  present  action 
upon  the  original  evidence  of  indebtedness:  Peaslee  v.  Breed,  10 
N.  H.  489;  34  Am.  Dec.  178;  Boardman  v.  Paige,  11  N.  H.  431. 

It  may  often  happen  in  the  case  of  cosureties  or  co-obligors  that 
one  has  been  released  by  the  operation  of  the  statute  of  limitations 
or  by  a  discharge  in  bankruptcy,  while  the  other  remains  liable.  In 
such  a  contingency,  it  is  clear  that  no  action  could  be  maintained 
against  both  by  the  original  creditor,  but  that  he  may,  nevertheless, 
maintain  an  action  against  the  one  remaining  liable  to  him  for  the 
whole  amount  of  the  indebtedness.  The  latter,  therefore,  remains 
under  obligation  to  pay  the  whole,  and,  if  he  does  pay  It,  for  the  first 
time  a  cause  of  action  accrues  in  his  favor  against  his  cosurety  or 
co-obligor,  and  this  cause  of  action  is  unaffected  by  the  fact  of  the 
exemption  of  such  cosurety  or  co-obligor  from  liability  to  the  orig- 
inal creditor.  A  suit  for  contribution  may,  therefore,  be  maintained 
by  the  cosurety  or  co-obligor,  who,  thus  remaining  under  liabil- 
ity, has  discharged  the  entire  debt:  Thayer  v.  Danlells,  110  Mass. 
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345;  OdMn  v.  Greenleaf,  3  N.  H.  270;  Gamp  v.  Bostwlck,  20  Ohio 
8t  837;  5  Am.  Rep.  609;  Martin  t.  Frants,  127  Pa.  St  389;  14  Am. 
8t  Rep.  809.    If  an  action  is  brought  by  a  payee  against  one  of 
two  sureties  upon  a  note  before  the  statute  of  limitations  can  be 
successfully  interposed  by  either  party,  and  judgment  is  obtained 
thereon  after  the  time  when  the  statute  would  have  furnished  a  de- 
fense, to  a  suit  then  commenced  by  the  maker,  and  this  judgment  is 
satisfied,  the  surety  may,  nevertheless,  maintain  an  action  against 
his  cosurety  for  contribution:  Crosby  v.  Wyatt,  23  Me.  156.    A  quite, 
remarkable  case  is  that  of  Aldrich  v.  Aldrich,  66  Vt  824,  48  Am.  Rep. 
791*  in  which  it  appeared  that  two  cosureties  upon  a  promissory  note 
residing  in  the  state  of  Vermont  were  there  protected  from  liability 
by  the  statute  of  limitations  of  that  state.   Afterward,  one  of  them, 
without  the  knowledge  of  the  other,  but  without  any  fraudulent  in- 
tent or  any  purpose  to  create  a  liability,  went  to  the  state  of  New 
Hampshire.   An  action  was  there  brought  against  him  by  the  payee 
of  the  note,  and,  there  being  no  statute  of  limitations  operative  in 
New  Hampshire  constituting  any  defense  to  the  action,  a  judgment 
was  recovered,  and  the  surety  compelled  to  satisfy  it    He  afterward 
brought  an  action  in  Vermont  for  contribution,  and  it  was  held  that 
he  was  entitled  to  recover.    The  court  said:  "A  voluntary  payment 
of  an  obligation  by  a  surety  which  he  is  not  under  any  legal  obliga- 
tion to  make  does  not  give  a  right  of  action  against  a  cosurety  for 
contribution.     But  where  the  payment  is  compulsory,  the  rule  is 
different;  in  such  case  the  payment  by  one  surety  gives  a  right  of 
action  against  cosureties  for  contribution.   And  a  payment  is  deemed 
In  law  to  be  compulsory  when  the  party  making  it  cannot  resist  It. 
The  payment  of  a  judgment  while  it  is  collectible  comes  within  the 
definition  of  a  compulsory  payment.   The  legal  right  of  sureties  as 
against  each  other  is  not  governed  by  the  lex  loci  contractus.    Neither 
is  there  any  implied  obligation  that  they  shall  reside  or  remain  in 
any  particular  locality.    The  right  of  contribution  among  sureties  is 
not  founded  on  the  contract  of  suretyship,  but  is  based  on  an  equity 
arising  from  the  relation  of  the  cosureties." 

Certainly,  the  views  expressed  In  Stone  v.  Hammell,  83  Gal.  547,  17 
Am,  St  Rep.  272,  especially  in  the  concurring  opinion  of  Chief  Jus- 
tice Beatty,  are  not  in  harmony  with  the  decision  just  quoted,  nor 
with  the  general  weight  of  authority  upon  the  subject.  It  appeared 
In  that  case  that  a  surety  remained,  because  of  his  absence  from  the 
state,  liable  to  contribute  to  a  co-surety,  though  the  right  of  action 
against  the  principal  debtor  in  favor  either  of  the  payee  or  the  co- 
surety who  paid  the  debt  had  become  nonenf  orceable  through  the 
operation  of  the  statutes  of  limitations.  The  surety  thus  remaining 
liable  to  his  cosurety  discharged  that  liability,  and  then  sought  in- 
demnity by  an  action  against  the  principal  debtor,  and  the  supreme 
court,  reversing  the  judgment  of  the  trial  court,  held  that  the  action 
could  not  be  sustained.  The  appellate  court  treated  the  plaintiff  as 
merely  paying  his  own  debt.  It  is  true  that  as  between  him  and 
his  principal  he  alone  was  liable  to  an  action  therefor  by  the  surety 
who  paid  the  principal's  obligation,  but  in  discharging  his  liability 
he  satisfied  an  obligation  existing  against  him  as  a  surety  and  against 
which  he  had  no  defense  whatsoever.  Such  being  the  case,  he  was 
St.  Bsr.,  Vol.  LX.— 14 
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not  a  mere  volunteer,  nor  did  he  discharge  his  own  debt  In  any  other 
or  different  sense  than  that  every  surety  may  be  said  to  discharge 
his  own  debt  when  he  satisfies  an  obligation  for  contribution  existing 
In  favor  of  a  cosurety.  It  is,  perhaps,  not  improper  to  remark  that 
there  Is  no  Indication  In  either  of  the  opinions  of  the  Judges  of  the  su- 
preme court  of  California,  above  referred  to,  that  the  attention  of 
either  had  been  directed  to  the  authorities  upon  the  subject  which 
we  have  already  cited,  or  to  any  others,  and  while,  perhaps,  It  Is  not 
proper  for  us  to  assume  that  the  court  was  so  inattentive  to  its  du- 
ties as  to  speak  upon  this  subject  without  fully  investigating  It,  yet 
we  are  justified  in  remarking  that  the  opinions  at  least  evince  no  in- fc 
tention  to  criticise  or  to  overrule  the  cases  which  we  have  cited* 
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[96  IOWA,  621.] 

INSURANCE— POWER  OF  AGENT  TO  CORRECT  POLICY. 
An  agent  authorized  to  make  contracts  of  insurance  may,  at  any 
time  during  the  continuance  of  his  agency,  though  subsequent  to  a 
loss,  correct  a  policy  issued  by  him,  by  Inserting  therein  property 
included  in  the  original  contract,  but  omitted  from  the  policy  by 
mistake. 

INSURANCE— POWER  OP  AGENT  TO  WAIVE  CONDI- 
TIONS IN  POLICY.— An  insurance  agent,  whose  powers  are  lim- 
ited to  making  contracts  of  insurance  and  delivering  policies,  has 
no  authority,  after  he  has  issued  a  policy,  to  waive  a  clause  therein 
expressly  providing  that  additional  insurance  shall  avoid  the  policy 
unless  written  consent  thereto  should  be  indorsed  thereon,  and  that 
no  condition  therein  can  be  waived  except  In  writing  signed  by  the 
secretary.  Additional  insurance  taken  upon  the  authority  of  sucb 
attempted  waiver  by  such  agent  avoids  the  policy. 

INSURANCE  —  POWER  OF  AGENT  —  ADDITIONAL  IN- 
SURANCE—NOTICE.— An  insurance  agent,  whose  powers  are  lim- 
ited to  making  contracts  and  Issuing  policies,  has  no  power,  after 
issuing  a  policy,  to  violate  a  condition  therein  by  agreeing  verbally 
with  the  insured,  without  the  knowledge  of  the  insurer  to  addi- 
tional Insurance  in  another  company.  Notice  to  such  agent  of  addi- 
tional insurance  is  not  notice  to  his  principal,  and  it  is  not  bound 
thereby  nor  by  such  verbal  agreement  of  the  agent. 

INSURANCE  —  CONDITIONS  —  BURDEN  OP  PROOF.— A 
clause  In  an  Insurance  policy  providing  that  taking  additional  in- 
surance makes  it  void,  unless  written  consent  thereto  is  indorsed 
upon  the  policy,  and  that  no  condition  of  the  policy  can  be  waived 
except  in  writing  signed  by  the  secretary  of  the  company.  Is,  In  the 
absence  of  statutory  regulation,  binding  upon  the  assured,  who  has 
the  burden  of  proof  to  show  facts  exempting  from  its  operation. 

INSURANCE— PROOF  OF  LOSS— DELIVERY.— If  a  cam- 
plaint  in  an  action  on  a  policy  of  insurance  alleges  notice  and  proof 
of  loss  to  the  insurer,  accompnnied  bv  the  affidavits  required,  copies 
of  which  are  attached  as  exhibits,  and  the  answer  admits  that  Sucb 
documents  were  received,  their  delivery  is  shown  without  formally 
putting  them  in  evidence. 

0.  B.  Ayres  and  J.  W.  Willett,  for  the  appellant. 
Struble  &  Stiger,  for  the  appellee. 
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'    «  ROBINSON,  J.    On  the  tenth  day  of  April,  1893,  the  de- 
fendant issued  to  the  plaintiff  a  policy  of  insurance  against  losa 
or  damage  by  fire  to  the  amount  of  three  thousand  dollars,  of 
which  fifteen  hundred  dollars  were  on  his  brick  building,  and 
three  hundred  dollars  on  his  postoffice  and  office  furniture  and 
appurtenances.     The  remainder  was  on  property  described  aa 
follows:  "His  type,  cases,  stands,  plates,  imposing  stones,  rollers, 
printing  papers,  and  all    other   materials  not  more  hazardous, 
usual  to  a  country  printing  office,  including  one  steam  engine 
and  boiler  contained  therein."    The  policy  contained  the  fol- 
lowing provisions:    "No  officer,  agent,  or  representative  of  thia 
company  shall  be  held  to  have  waived  any  of  the  terms  or  condi- 
tions of  this  policy  unless  such  waiver  shall  be  indorsed  hereon. 
in  writing/'    And,  "if,  without  written  consent  hereon,  .  .  .  .. 
there   is  any  prior  or  subsequent  insurance,  valid   or  invalid, 
....  then  ....  this  policy  shall  be  void."    Also,  "this  pol- 
icy is  made  and  accepted  upon  the  above  express  conditions,  and 
no  part  of  this  contract  can  be  waived  except  in  writing,  signed 
by  the  secretary  of  the  company."    The  contract  of  insurance 
had  been  made  by  the  plaintiff  with  a  local  recording  agent  of 
the  defendant,  named  Bowen.     On  the  day  of  the  fire,  or,  at 
latest,  the   next  day,  the   plaintiff   discovered   that  the  word 
'•presses"  was  not  used  in  the  description  of  the  property  insured, 
and  spoke  to  Bowen  in  regard  to  it.    Bowen  said  it  was  omitted 
by  mistake,  took  the  5as  policy  to  his  office,  inserted  the  words 
"presses"  after  the  word  'Tiis,"  making  the  description  read  "on 
his  presses,  type,"  etc.,  and  returned  the  policy  to  the  plaintiff. 
On  the  thirtieth  day  of  March,  1894,  during  the  term  of  the  pol- 
icy, the  property  insured,  with  some  exceptions  of  minor  import- 
ance, was  destroyed  by  fire.    In  due  time,  the  plaintiff  sent  to 
the  defendant  a  notice,  accompanied  by  an  affidavit,  showing 
the  loss.    The  defendant  having  failed  to  pay  it,  this  action  was 
commenced  to  enforce  payment.    The  answer  of  the  defendant 
contains  a  general  denial  of  every  allegation  of  the  petition  not 
admitted,  and  pleads  as  affirmative  defenses  that  the  policy  it 
issued  was    altered   without   authority,  by  inserting  the  word 
"presses"  in  the  description  of  the  property  insured,  and  that, 
after  the  policy  was  issued,  additional  insurance  in  the  sum  of 
one  thousand  dollars  was  obtained  of  the  Farmers'  Insurance 
Company  of  Cedar  "Rapids  without  the  written  consent  of  the 
defendant.    The  plaintiff,  in  his  reply,  admits  the  alteration  in 
the  policy,  but  avers  that  it  was  made  to  express  the  contract 
actually  entered  into  by  the  parties.    He  also  admits  the  addi- 
tional insurance,  but  he  alleges  that  it  was  taken  by  and  with  the 


212  Taylor  v.  State  Insurance  Company.         [Iowa, 

consent  of  the  defendant;  that  it  had  full  knowledge  of  it,  but 
did  not  object  to  it;  and  that  it  waived  the  conditions  of  the 
policy  respecting  subsequent  insurance.  The  verdict  and  judg- 
ment were  for  three  thousand  and  seventy-five  dollars,  besides 
costs. 

1.  The  question  of  chief  importance  in  this  case  is,  What 
were  the  powero  and  duties  of  the  agent  Bowen?  It  appears 
that  he  had  an  agreement  in  writing  with  the  defendant,  which 
was  not,  however,  introduced  in  evidence;  hence  bis  authority 
and  duty  to  act  for  the  defendant  must  be  determined  from  what 
he  says  in  regard  to  it,  and  the  policy  in  suit  Whatever  his 
powers  were  with  respect  SM  to  completed  contracts  of  insur- 
ance, it  is  clear  that  he  was  duly  authorized  to  make  contracts  of 
insurance,  and  to  issue  policies,  in  the  name  of  the  defendant, 
on  property  like  that  in  controversy.  His  right  to  have  included 
the  presses  in  the  policy  when  it  was  written  is  not  even  ques- 
tioned. It  is  shown  without  conflict  in  the  evidence  that  he  and 
the  plaintiff  agreed  and  intended  to  include  the  presses  in  the 
policy,  and  that  they  were  only  omitted  by  mistake.  That  being 
true,  the  writing  did  not  express  the  real  agreement;  and,  since 
Bowen  had  the  power  to  express  that  agreement  in  writing  when 
it  was  made,  we  are  of  the  opinion  thai  the  power  to  do  so  was 
not  ended  by  a  delivery  of  the  defective  policy,  but  that  he  might 
correct  it  while  his  agency  continued.  The  fact  that  the  property 
was  destroyed  before  the  correction  was  made  did  not  affect  his 
right  to  perfect  the  policy:  Davenport  v.  Peoria  Marine  etc.  Ins. 
Co.,  17  Iowa,  276;  Hubbard  v.  Hartford  Fire  Ins.  Co.,  33  Iowa, 
325;  11  Am.  Bep.  125.  What  was  done  was  not  a  waiver  of  any 
condition  of  the  policy,  but  a  correction,  by  the  duly  authorized 
agent  of  the  defendant,  to  express  the  true  contract.  The  evi- 
dence tended  to  show  that  the  plaintiff  and  Bowen  acted  in  per- 
fect good  faith  in  making  it.  Since  the  policy  was  so  corrected, 
there  was  no  occasion  to  ask  a  court  of  equity  to  reform  it,  and 
it  may  be  treated  as  though  issued  in  its  present  form.  The  au- 
thorities cited  by  the  appellant  on  this  branch  of  the  case  relate 
chiefly  to  actions  on  policies  which  contained  mistakes  which  had 
not  been  corrected,  and  are  not,  therefore,  applicable  to  the 
question  under  consideration. 

2.  Bowen  was  the  agent  of  both  the  defendant  and  the  Farm- 
ers' Insurance  Company  of  Cedar  Rapids.  After  the  policy  in 
suit  was  issued,  the  plaintiff  applied  to  Bowen  for  additional  in- 
surance, in  the  sum  of  one  thousand  dollars,  and  he  issued  a 
policy  of  that  B25  company  for  that  amount.  He  knew  of,  and, 
as  we  understand  the  record,  at  the  time  had  in  mind,  the  policy 
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ironed  by  the  defendant;  but,  so  far  as  is  shown,  he  did  not  report 
the  additional  insurance  to  the  defendant,  and  written  consent 
therefor  was  not  indorsed  on  its  policy.    Unless  there  has  been  a 
waiver  of  the  conditions  of  the  policy  which  required  such  an 
indorsement,  the  taking  of  the  additional  insurance  without  it 
renders  the  policy  in  suit  void,  for  it  is  admitted  that  the  policy 
of  the  Farmers'  Insurance  Company  was  valid.   It  is  undoubtedly 
true  that  the  conditions  could  have  been  waived,  or  that  the 
defendant  might  have  pursued  such  a  course  with  respect  to  the 
additional  insurance  as  to  be  estopped  to  rely  upon  the  condi- 
tion.   Whether  there  has  been  a  waiver,  or  whether  there  has 
been  an  estoppel  upon  which  the  plaintiff  can  rely,  depends 
upon  the  powers  and  duties  of  Bowen  as  agent,  for  it  is  not 
claimed  that  any  other  person  representing  the  defendant  had 
any  actual  knowledge  of  the  additional  insurance,  before  the  loss 
occurred.    Bowen,  as  has  been  stated,  was  a  recording  agent  of 
the  defendant,  with  power  to  bind  it  by  contracts  of  insurance, 
including  the  renewal  of  policies  which  were  about  to  expire. 
Any  knowledge  of  matters  affecting  property  on  which  he  issued 
policies,  which  he  had  at  the  time  of  making  the  contract  of 
insurance,  would,  in  law,  be  possessed  by,  and  bind,  the  defend- 
ant.   He  had  power,  in  contracting  for  insurance,  to  agree  for 
the  defendant  that   additional   insurance  in  other   companies 
might  be  carried;  and,  if  he  had  knowledge  of  such  additional 
insurance  when  he  entered  into  a  contract  of  insurance,  the  de- 
fendant might  be  bound,  even  though  the  additional  insurance 
was  not  mentioned  in  the  policy  issued;  but  questions  of  that 
character  and  authorities  respecting  them  are  not  applicable  to 
the  questions  presented  here.    The  Bac  evidence  does  not  justify 
the  claim  made  by  the  plaintiff  that  Bowen  was  the  general  agent 
of  the  defendant,  authorized  to  transact  all  of  its  business  at  the 
town  of  Traer,  where  he  resided,  with  power  to  change  and  can- 
eel  policies.  It  is  not  shown  that  it  was  his  duty  to  supervise 
risks  or  otherwise  act  for  the  defendant  after  the  policy  fras  is- 
mod.    His  authority  to  represent  the  defendant  in  making  a 
contract  of  insurance  appears  to  have  been  at  an  end  when  the 
contract  was  made  and  the  policy  was  delivered.    If,  as  in  this 
case,  a  mistake  which  he  might  correct  was  made,  the  policy 
might  be  returned  to  him  for  that  purpose,  but  the  correction 
would  relate  back  to  the  original  delivery  of  the  policy,  if  there 
were  no  intervening  rights.    Thus,  in  this  case,  the  policy  was 
corrected  to  make  it  cover  the  property  which  the  defendant  had 
agreed  to  insure;  but  as  there  was  no  agreement  when  the  pol- 
icy was  issued,  so  far  as  the  evidence  shows,  to  permit  additional 
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insurance,  the  policy  could  not  be  corrected  to  permit  it.  The 
original  conditions  of  the  policy  with  respect  to  that  must  pre- 
vail. Those  provided  expressly  that  additional  insurance  would 
make  the  policy  void  unless  written  consent  thereto  should  be 
indorsed  on  the  policy,  and  that  no  condition  of  the  policy 
could  be  waived  except  in  writing  signed  by  the  secretary. 
We  need  not  determine  whether  there  could  in  any  case  be 
a  waiveT  in  any  other  manner  than  that  provided  by  the  policy; 
but  we  may  consider  the  conditions  with  the  testimony  of  the 
witnesses  submitted  to  us,  to  ascertain  the  powers  of  Boweh. 
The  entire  record  before  us  makes  the  conclusion  unavoid- 
able that  he  was  not  authorized  to  act  for  the  defendant  in 
waiving  any  condition  of  the  policy,  and  that  the  evidence 
did  not  authorize  the  district  court  to  find  that  notice  to 
Bowen  of  the  additional  insurance  was  notice  to  the  defend- 
•,  ant.  There  is  some  evidence  to  52T  the  effect  that  Bowen 
was  in  the  habit  of  contracting  for  additional  insurance  after 
policies  were  issued.  lie  testified  in  regard  to  that  as  follows: 
'"After  a  policy  was  issued,  if  indorsements  of  other  insurance 
are  desired,  I  would  attach  a  slip  to  that  effect  to  the  policy,  and 
send  a  duplicate  of  it  to  the  home  office  for  approval;  all  for 
the  approval  of  the  home  office.  I  don't  think  I  ever  had  any 
other  instance  of  granting  other  insurance  after  the  other  policy 
was  written."  The  witness  seems  to  have  meant  that  this  was 
the  only  case  in  which  additional  insurance  was  desired  after 
the  policy  was  issued,  but  that,  if  other  cases  should  arise,  he 
would  proceed  in  the  manner  stated.  That  falls  short  of  show- 
ing that  he  was  authorized  to  bind  the  defendant,  after  its  pol- 
icy had  been  issued,  by  agreeing,  verbally,  to  additional  insurance 
in  another  company. 

The  appellee  has  called  our  attention  to  numerous  authori- 
ties which  are  said  to  support  his  claim  that  the  defendant, 
through  its  agent  Bowen,  had  notice  of  the  additional  insurance, 
and  waived  the  conditions  of  the  policy  requiring  written  con- 
sent, or  is  estopped,  by  failing  to  cancel  the  policy,  to  insist 
upon  the  condition.  We  do  not  find  that  any  of  the  authoritiee 
cited  are  applicable  to  this  case.  Most,  if  not  all,  of  them,  refer 
to  knowledge  possessed  by  the  agent  when  the  insurance  was  ef- 
fected, to  notices  given  to  agents  whose  powers  and  duties  re- 
specting the  risks  did  not  terminate  with  the  delivery  of  the 
policy,  or  to  contracts  of  insurance  which  did  not  contain  the 
conditions  which  are  controlling  in  this  case.  In  Hagan  v.  Mer- 
chants' etc.  Tne.  Cp.,  81  Iowa,  321,  25  Am.  St.  Rep.  493  (a  case 
more  nearly  like  this  than  any  of  the  others  relied  upon  by  the 
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appellee),  the  agent  knew  at  the  time  the  policy  was  issued  that 
the  insured  was  applying  for  and  intending  to  obtain  additional 
*a8  insurance,  and  his  knowledge  was  held  to  be  the  knowledge 
of  the  company. 

The  conditions  of  the  policy  upon  which  the  defendant  relies 
are,  in  the  absence  of  statutory  regulation,  valid  and  binding 
upon  the  plaintiff.  He  has  failed  to  show  any  facts  which  ex- 
empt him  from  their  operation.  Our  conclusion  finds  support 
in  the  following  authorities:  Euthven  v.  American  Fire  Ins.  Co., 
92  Iowa,  316;  Kirkman  v.  Farmers'  Ins.  Co.,  90  Iowa,  457;  48 
Am.  St.  Rep.  454;  Zimmerman  v.  Home  Ins.  Co.,  77  Iowa,  685; 
TTflTilring  v.  Bockford  Ins.  Co.,  70  Wis.  1;  Clevenger  v.  Mutual 
Life  Ins.  Co.,  2  Dak.  114;  Cleaver  v.  Traders  Ins.  Co.,  65  Mich. 
527;  8  Am.  St.  Rep.  908;  Knudson  v.  Hekla  Fire  Ins.  Co.,  75 
Wis.  198;  Carey  v.  German-American  Ins.  Co.,  84  Wis.  80;  36 
Am.  St.  Rep.  907;  Wheaton  v.  North  etc.  Ins.  Co.,  76  Cal.  415; 
9  Am.  St.  Rep.  216;  Baumgartel  y.  Providence  etc.  Ins.  Co.,  136 
N.  Y.  547;  Ostrander  on  Insurance,  554. 

It  follows  from  what  we  have  said  that  the  court  erred  in 
holding,  as  it  must  have  done,  that  Bowen  had  authority  to  waive 
the  condition  of  the  policy  in  regard  to  additional  insurance,  or 
that  the  defendant  was  estopped,  by  failing  to  act  upon  his 
knowledge  of  the  additional  insurance,  to  insist  upon  the  condi- 
tions. 

3.  The  appellant  claims  that  there  was  no  evidence  that  the 
notice  and  proof  of  loss,  required  by  the  statute,  were  delivered 
to  it.  The  petition  averred  that  the  notice,  accompanied  by  the 
required  affidavit,  copies  of  which  were  attached  to  the  petition 
as  exhibits,  was  given;  and  the  answer  admitted  that  the  papers 
thus  set  out  were  received.  That  was  sufficient,  and  it  was  not 
necessary  to  introduce  them  formally  iD  evidence.  For  the  error 
■■•  pointed  out,  the  judgment  of  the  district  court  is  reversed. 

Kinae,  J.,  took  no  part 

INSURANCE— POWERS  OP  AGENTS.— Agents  of  Insurers  pos- 
sessing limited  power  to  solicit  insurance,  deliver  policies,  and  re- 
ceive premiums  cannot  waive  conditions  and  forfeitures:  Kirkman 
v.  Farmers'  Ins.  Co.,  00  Iowa,  457;  48  Am.  St.  Rep.  454,  and  note. 
flee  German  etc.  Ins.  Co.  v.  Humphrey,  02  Ark.  349;  54  Am.  St.  Rep. 
297,  and  note;  Wood  v.  American  Fire  Ins.  Co.,  i49  N.  Y.  382;  56 
Am.  St.  Rep.  733,  and  note;  note  to  Ermentrout  v.  GIrard  etc.  Ins. 
Co.,  56  Am.  St.  Rep.  488.  When  a  policy  of  insurance  contains 
a  condition  against  additional  insurance,  without  the  written  con- 
tent of  the  company,  and  also  a  condition  that  no  notice  to, 
and  consent  or  agreement  by,  any  local  agent  shall  constitute  a 
waiver  of,  or  affect  any  condition  in,  the  policy  until  such  consent 
or  agreement  is  indorsed  thereon  in  writing,  the  local  agent  of  the 
insurance  company  has  no  authority  to  verbally  waive  any  of  the 


216  SCHUTTLOFFEL  V.   COLLINS.  [Iowa, 

conditions  In  the  policy.  His  oral  consent  to  additional  insurance 
will  not  bind  the  company,  and  such  insurance  renders  the  policy 
yoid:  German  Ins.  Oo.  v.  Heiduk,  30  Neb.  288;  27  Am.  St  Rep.  402, 
and  note.  But  see  contra  Morrison  v.  Insurance  Go.  of  N.  A,,  60 
Tex.  353;  5  Am.  St  Rep.  63. 

INSURANCE  —  EXCEPTIONS  IN  POLICY  —  BURDEN  OP 
PROOF.— In  an  action  on  a  fire  insurance  policy,  proof  on  the  part 
of  the  insurer  of  the  existence  of  a  condition  of  things  Imposing  a 
certain  duty  on  the  assured,  casts  upon  the  latter  the  burden  of  prov- 
ing a  compliance  with  such  duty:  Rankin  v.  Amazon  Ins.  Co.,  89 
Cal.  203;  23  Am.  St.  Rep.  460,  and  note;  Cory  v.  Boylston  Fire  etc. 
Ids.  Co.,  107  Mass.  140;  9  Am.  Rep.  14.  See  Anthony  v.  Mercantile 
etc.  Assn.,  162  Mass.  354;  44  Am.  St  Rep.  367,  and  note. 


SCHUTTLOFFEL  V.  COLLINS. 

[96  IOWA,  576.] 

HOMESTEADS-EXEMPTION      OF      PROCEEDS— INTEN 
TION.— If  a  homestead  has  been  sold  with  the  Intention  of  purchas- 
ing another  homestead  with  the  proceeds,  the  latter  are  exempt  for 
a  reasonable  time,  although  the  homesteader  has  shown  some  slight 
intention  of  investing  them  In  another  state. 

HOMESTEADS— SALE    ON  TIME— EXEMPTION  OP  P1""* 
CEEDS.— If  a  homestead  is  sold  on  time,  with  intention  to  invest* 
the  proceeds,  when  realized  in  a  new  homestead,  such  proceeds  are 
exempt 

HOMESTEADS— SALE  ON  TIME— EXEMPTION  OF  PRO- 
CEEDS.—If  a  husband  sells  his  homestead  on  time,  intending  to  in- 
vest the  proceeds,  when  realised,  in  a  new  homestead,  and  dies  in 
the  mean  time,  such  proceeds  are  exempt  in  the  hands  of  his  wid- 
ow, for  the  purpose  of  purchasing  a  home  for  herself  and  her  chil- 
dren. 

I.  T.  Martin,  for  the  appellants. 

Zink  &  Roeeberry,  M.  Wakefield,  E.  S.  Lloyd,  and  I.  S.  Struble, 
for  the  appellee. 

STT  ROTHKOOTv,  T!.  J.  1.  On  the  thirtieth  day  of  June, 
1894,  Thomas  Collins  was  the  owner  of  a  farm  of  one  hundred 
and  sixty  acres  in  Plymouth  county.  He  resided  on  the  farm 
with  his  wife  and  two  children.  On  the  day  above  mentioned, 
he  and  his  wife  entered  into  a  written  contract  with  the  plaintiff 
herein,  by  which  they  sold  the  farm  to  the  plaintiff  for  the  sum  of 
six  thousand  and  eighty  dollars.  A  small  amount  of  money  was 
paid  in  cash  at  the  time  the  contract  was  executed.  There  were 
two  mortgages  on  the  land,  for  the  aggregate  sum  of  four  thou- 
sand four  hundred  dollars,  which  the  purchaser  assumed  to  pay. 
In  July  of  the  same  year,  plaintiff  paid  to  Collins  the  sum  of 
six  hundred  dollars,  and  the  balance  due  was  to  be  paid  March 
1,  1895.  This  balance  amounted  to  four  hundred  and  fourteen 
dollars  and  ninety-six  cents.    There  is  no  dispute  about  this 
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amount    After  the  578  written  contract  was  entered  into,  Col- 
lins and  his  family  continued  to  reside  on  the  farm,  until  his 
death,  which  occurred   on  the   twenty-ninth    day  of  Septem- 
ber, 1894.    The  family  continued  to  occupy  the  farm  as  a  home 
until  about  the  1st  of  November,  in  the  same  year,  when  the 
dwelling-house  burned  down,  and  they  could  no  longer  remain 
in  actual  occupancy  of  the  land.    After  the  contract  of  sale  was 
made  and  delivered,  the  defendants  Kcogan  Brothers,  0.  A. 
Terpaning,  and  Henry  Schaafe  commenced  actions  against  said 
Thomas  Collins,  and  recovered  judgments  against  him.    These 
judgments  were  rendered  before  his  death,  and  while  he  and  his 
family  were  residing  on  the  farm.    The  defendant  Ellen  Collins 
was  appointed  administratrix  of  the  estate  of  her  husband.  This 
action  in  equity,  for  a  specific  performance  of  the  contract,  was 
commenced  November  22,  1894,  and  the  administratrix  and  her 
children  and  the  said  judgment  creditors  were  made  parties.  No 
objection  was  at  any  time  taken  to  the  form  of  the  action.    The 
judgment  creditors  appeared,  and  answered  by  setting  up  their 
judgments,  and  claiming  that  they  were  a  lien  on  the  land,  or 
on  the  balance  of  the  purchase  money  which  was  yet  unpaid. 
The  widow,  in  behalf  of  herself  and  her  children,  claimed  that 
the  transaction  in  disposing  of  the  farm  was  but  one  step  in  the 
change  of  their  Homestead,  and  that  the  proceeds  of  the  sale  of 
the  homestead  were  not  liable  for  the  debts  of  the  husband. 
The  widow  also  claimed  that  it  was  her  right  to  be  endowed  with 
the  unpaid  purchase  money  as  being  the  proceeds  of  her  dower 
or  distributive  share  of  the  land. 

These  being  the  issues,  a  stipulation  was  made  by  all  the  par- 
ties, by  which  the  farm  was  conveyed  to  the  plaintiff,  and  the 
balance  of  the  purchase  money  deposited  in  a  bank,  to  await 
the  decision  of  the  court,  as  to  whether  it  should  be  paid  to  the 
widow  or  to  the  BT*  judgment  creditors.  The  court  awarded  it 
to  the  creditors.  Some  question  is  made  in  the  pleadings  as  to 
whether  the  debts  upon  which  the  judgments  were  founded 
were  contracted  before  the  homestead  was  acquired,  so  that  the 
homestead  would  be  liable  in  any  event.  But  that  question  was 
not  presented  on  the  trial,  nor  in  argument,  and  we  do  not 
consider  it.  Tt  appears  to  be  conceded  that,  if  the  farm  had 
not  been  sold,  the  homestead  would  not  have  been  liable  for 
the  debts.  There  is  some  discussion  among  counsel  as  to  the 
form  of  the  action,  and  whether  it  is  in  probate,  in  equity,  or 
it  law.  This  is  of  no  consequence  now.  The  action  was  com- 
menced aa  in  equity,  and  it  was  tried  to  the  court  without  a 
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jury,  and  no  objection  was  at  any  time  made  to  the  proceed- 
ings. It  will  be  determined  here  as  an  appeal  in  an  equity  case. 
2.  There  is  but  one  question  which  we  think  necessary  to  be 
considered  in  determining  the  rights  of  the  parties.  It  arises 
under  section  2000  of  the  code,  which  is  as  follows:  "The  owner 
may  from  time  to  time  change  the  limits  of  the  homestead  byj 
changing  the  metes  and  bounds,  as  well  as  the  record  of  the  plat 
and  description,  or  he  may  change  it  entirely,  but  such  changes 
shall  not  prejudice  conveyances  or  liens  made  or  created  pre- 
viously thereto,  and  no  such  change  of  the  entire  homestead 
made  without  the  concurrence  of  the  husband  or  wife  shall  af- 
fect his  or  her  right,  or  thoge  of  the  children."  And  section 
2001  provides  that  the  new  homestead,  to  the  extent  in  value  of 
the  old,  is  exempt  from  execution  in  all  cases  where  the  former 
would  have  been  exempt.  There  was  no  abandonment  of  the 
homestead  by  the  husband.  If  he  had  survived,  and  purchased 
another  home,  it  would  have  been  exempt  the  same  as  the  old 
homestead.  The  judgments  were  not  liens  on  the  homesteads, 
nor  on  B80  the  purchase  money,  not  then  due,  nor  paid  while 
the  husband  lived.  There  was  no  voluntary  abandonment  of 
the  homestead  by  the  family.  The  question  of  fact  in  the  case 
is,  Was  it  the  intention  of  the  husband  and  wife  to  use  the  pro* 
ceeds  of  the  sale  for  the  acquisition  of  a  new  homestead?  If  so, 
the  money  was  exempt  from  the  claims  of  the  creditors  of  the 
husband.  We  will  not  review  the  evidence  on  this  question. 
We  think  it  shows  by  a  fair  preponderance  that  it  was  the  in- 
tention of  the  husband  and  wife  to  acquire  a  new  homestead. 
It  is  true  he  went  into  the  state  of  Minnesota,  and  examined 
land,  with  a  possible  view  of  purchasing  a  home  there;  and  the 
state  of  Nebraska  was  considered.  But  attention  was  mainly 
directed  to  procuring  a  home  in  this  state.  As  the  homestead 
law  has  always  been  liberally  construed,  we  do  not  think  it 
ought  to  be  held,  under  the  facts  of  this  case,  that  the  creditors 
should  take  this  homestead  money,  because,  if  the  husband  had 
lived,  he  mighi  have  invested  it  in  another  state.  When  a  party 
sells  his  homestead,  with  the  intention  of  purchasing  a  new  one, 
he  will  be  allowed  a  sufficient  time  within  which  to  exercise 
that  right:  Benham  v.  Chamberlain,  39  Iowa,  358.  The  act  of 
acquiring  a  new  homestead,  and  moving  into  it,  cannot  be 
simultaneous.  The  owner  should  be  allowed  a  reasonable  time 
to  make  the  change:  Cowgell  v.  Warrington,  66  Iowa,  666.  It 
is  not  necessary  that  the  old  homestead  be  sold  for  cash,  which 
is  immediately  invested  in  a  new  one.    The  sale  may  be  on  time, 
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and,  if  the  intention  is  to  invest  the  proceeds,  when  realized, 
in  the  new  homestead,  such  proceeds  will  be  exempt:  State  v. 
Geddis,  44  Iowa,  537.  In  the  last-named  case,  creditors  at- 
tempted to  garnish  the  proceeds  of  the  homestead  more  than 
two  years  after  it  was  sold. 

581  Some  question  is  made  as  to  the  value  of  the  homestead 
as  compared  with  the  purchase  money  in  controversy.  It  is 
true  that  there  is  no  direct  evidence  as  to  the  value  of  the 
homestead  forty  acres,  apart  from  the  whole  of  the  farm;  but 
it  is  averred  in  the  answer  and  cross-petition  of  the  widow  that 
it  was  of  the  value  of  two  thousand  dollars.  Two  of  the  credit- 
ors, in  their  answers,  assert  that  it  was  worth  to  exceed  fourteen 
hundred  dollars.  In  view  of  the  fact  that  the  farm  was  sold 
for  thirty-eight  dollars  an  acre,  it  may  be  said  that  the  evidence 
shows  beyond  all  question  that  the  homestead  was  worth  more 
than  four  hundred  and  fourteen  dollars  and  ninety-six  cents, 
the  amount  in  controversy.  Our  conclusion  is,  that  Mrs.  Col- 
lins should  be  allowed  to  take  this  money  and  apply  it  in  pro- 
curing a  home  for  herself  and  her  children,  as  was  intended  bj 
her  husband  and  herself. 

The  decree  of  the  district  court  is  reversed. 


HOMESTEAD— SALE  OP— EXEMPTION  OP  PROCEEDS.— The 
proceeds  of  a  voluntary  sale  of  a  homestead  are  not  exempt  from 
execution,  though  the  sale  was  made  with  the  intention  of  purchas- 
ing another  homestead  with  the  proceeds:  Freiberg  v.  Walzem,  85 
Tex.  264;  34  Am.  St  Rep.  808,  and  note.  See  extended  note  to  Mor- 
gan v.  Rountree,  45  Am.  St  Rep.  237-239.  A  homestead,  purchased 
with  the  proceeds  of  a  sale  of  another  homestead  is  not  exempt 
from  attachment  levied  thereon  prior  to  the  filing  of  a  declaration 
of  homestead:  Wright  v.  Westheimer,  2  Idaho,  962;  35  Am.  St.  Rep. 
269,  and  note.  See  contra,  Macke  v.  Byrd,  131  Mo.  682;  52  Am.  Ht 
Rep.  648.   See,  also.  Keycs  v.  Bines,  37  Vt  200;  86  Am.  Dec  707. 
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LARCENY  BY  FINDER— CORPUS  DELICTI— EVIDENCE. 
On  a  trial  for  larceny  by  the  finder  of  property  so  marked  as  to  be 
capable  of  identification,  proof  of  the  possession  and  of  the  imme- 
diate subsequent  conversion  of  such  property  by  the  finder  is  admis- 
sible to  establish  the  corpus  delicti. 

LARCENY  BY  FINDER  HAVING  KNOWLEDGE  OF  OWN- 
ER.—Under  a  statute  providing  that  if  any  person  come,  by  finding, 
Into  the  possession  of  personal  property  of  which  he  knows  the 
owner,  and  unlawfully  appropriates  such  property,  he  is  guilty  of 
larceny;  one  may  be  convicted  of  the  larceny  of  a  pocketbook  and 
contents  if,  at  the  time  he  found  it,  he  knew,  or  by  an  examination 
of  Its  contents  might  have  known,  to  whom  tt  belonged. 
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LARCENY— KNOWLEDGE  OF  OWNER  BY  FINDER.— If 
the  contents  of  a  pocketbook  found  by  a  person  are  such  as  to  fur- 
nish reasonable  means  of  identifying  the  owner,  this  is  equivalent 
to  actual  knowledge  of  such  owner  on  the  part  of  the  finder. 

LARCENY  BY  FINDER— INTENT.— To  constitute  larceny  of 
the  contents  of  a  pocketbook,  the  intent  to  appropriate  such  contents 
need  not  exist  at  the  time  of  finding,  if  at  that  lime  its  contents  are 
unknown  to  the  finder.  It  is  sufficient  if  such  intent  Is  .formed  at  the 
time  that  the  contents  are  discovered. 

D.  T.  Bauman,  for  the  appellant. 

M.  Bemley,  attorney  general,  for  the  state. 

«°  DEEMEB,  J.  The  indictment  charges  the  defendant 
with  having  stolen  a  certain  purse  or  pocketbook  and  the  con- 
tents thereof,  consisting  of  sixty-eight  dollars  in  money.  The 
evidence  shows  that  one  Henry  Weis  lost  a  pocketbook  contain- 
ing some  sixty-eight  dollars  in  money,  three  receipts  which 
were  executed  in  his  name,  and  a  trunk  key,  upon  the  street  in 
front  of  a  saloon  in  the  town  of  Bellevue,  in  Jackson  county, 
I6wa,  on  the  afternoon  of  the  third  day  of  July,  1895;  that  de- 
fendant found  the  pocketbook  soon  after  it  had  Been  lost,  took 
it  to  a  barn  near  the  saloon,  and,  after  having  extracted  the 
money  therefrom,  threw  the  pocketbook  into  a  manger,  where 
it  was  found  the  next  morning.  Defendant  concealed  a  part  of 
the  money  in  his  boot,  expended  some  of  it  for  liquor,  loaned 
some  of  it  to  his  friends,  and  paid  out  a  part  of  it  for  rent.  In 
the  evening  of  the  day  on  which  the  pocketbook  was  lost,  de- 
fendant admitted  that  he  found  it,  and  told  where  it  would  be 
found.  It  was  discovered  by  a  brother  of  the  prosecuting  wit- 
ness at  the  place  where  the  defendant  said  he  put  it,  but,  when 
found,  it  contained  nothing  but  the  receipts  and  the  trunk  key. 
The  pocketbook  contained  three  compartments,  in  one  of  which 
Weis  had  placed  the  receipts,  the  trunk  key  and  a  ten  dollar 
bill,  in  another  some  paper  money,  and  in  the  third  some  silver. 
The  defendant  was,  no  doubt,  convicted  under  section  3907  of 
the  code,  which  is  as  follows:  "If  any  person  come,  by  finding,  to 
the  possession  of  any  personal  property  of  which  he  knows  the 
owner,  and  unlawfully  eai  appropriate  the  same  or  any  part 
thereof  to  his  own  use,  he  is  guilty  of  larceny,  and  shall  be  pun- 
ished accordingly." 

1.  His  first  contention  on  this  appeal  is  that  the  court  erred 
in  admitting  evidence  showing  the  defendant's  possession  of 
the  lost  property,  and  his  subsequent  conversion  thereof,  for 
the  reason  that  the  corpus  delicti  was  not  shown.  As  we  un- 
derstand the  claim,  it  is  based  upon  the  thought  that  there  was 
no  evidence  showing,  or  tending  to  show  that  the  defendant, 
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at  the  time  he  found  the  property,  knew  who  the  owner  of  it 
was.    It  is  no  doubt    true  that  the  finder  of  lost  goods,  which 
have  no  marks  by  which  the  owner  could  be  identified,  and  who 
does  not  know  to  whom  they  belong,  is  not  guilty  of  larceny, 
even  if  he  does  not  exercise  diligence  to  discover  who  the  owner 
of  the  goods  may  be.    And  it  is  likewise  true  that  the  crime 
must  consist  in  the  original  taking,  and  not  in  a    subsequent 
conversion.    But  where  the  property  is  so  marked  as  to  be  capa- 
ble of  identification,  proofs  of  the  possession    and  of  the  im- 
mediate subsequent  conversion  is  admissible,  and  such  proof  in 
itself  tends  to  establish  the  corpus  delicti:  Allen  v.  State,  91 
Ala.  19;  24  Am.  St.  Rep.  856;  State  v.  Western,  9  Conn.  527:  25 
Am.  Dec  46;  Commonwealth  v.  Titus,  116  Mass.  42;  17  Am. 
Bep.  138;  Ransom  v.  State,  22  Conn.'  153-160;  Reed  v.  State, 
8  Tex.  App.  40;  34  Am.  Bep.  732.    foe  only  distinction  made 
between  theft  of  lost  goods  and  theft  of  other  properly  seems 
to  be,  that  at  the  time  of  finding,  not  only  must  the  intent  to 
steal  exist,  but  the  finder  must  know,  or  have  the  reasonable 
means  of  knowing  or  ascertaining,  the  owner:    People  v.  Mc- 
Oarren,  17  Wend.  460;  Griggs  v.  State,  58  Ala.  425;  29  Am. 
Rep.  762;  State  v.  Clifford,  14  Nev.  72;  33  Am.  Bep.  526;  3 
Greenleaf  on  Evidence,  sec.  159;  Commonwealth  v.  Titus,  116 
Mass.  42;  17  Am.  Bep.  138.    The  evidence,  with  reference  to 
the  felonious  intent  of  the  defendant  in  taking  the  property, 
was  ample.    On  the  question  as  to  his  knowledge  of  the  owner- 
ship, there  was  testimony  *M  tending  to  show  that  defendant 
had  seen  the  pocketbook  in  the  possession  of  Weis  just  prior  to  the 
time  it  was  lost.    And  it  further  appears  that  the  receipts  which 
were  in  the  purse  at  the  time  it  was  found  by  defendant  clearly 
and  unmistakably  identified  it  as  the  property  of  Weis.     De- 
fendant had  "the  reasonable  means  of  knowing  or  ascertaining, 
by  these  receipts,  who  the  owner  was,"  and,  according  to  the 
instructions  of  the  court,  this  was  equivalent  to  actual  knowl- 
edge. 

2.  The  instructions  of  the  court  are  complained  of.  The 
sixth  defines  the  crime  of  larceny  independent  of  the  statute 
before  quoted.  It  is  insisted  that  this  was  error,  because  not  ap- 
plicable to  the  case  made  by  the  evidence.  There  is  no  force 
in  this  objection.  It  is  apparent  that  the  legislature  did  not 
intend,  by  the  enactment  of  section  3907,  to  create  a  distinct 
crime.  Section  3902  defines  larceny  generally,  and  section 
3907  declares  a  rule  of  evidence,  which,  being  fulfilled,  con- 
stitutes the  crime  as  defined  in  the  first  section.  The  indict- 
ment charges  the  crime  of  larceny  under  section  3902,  and  it 
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was  proper,  if    not  necessary,  to  define  the  offense    charged. 
Moreover,  there  was  evidence  from  which  the  jury  may  have 
found  the  defendant  guilty  of  larceny,  independent  of  section 
3907:  State  v.  Pratt,  20  Iowa,  267;  People  v.  Buelna,  81  Cal. 
135*    In  the  ninth  instruction  the.  court  told  the  jury  that  the 
state    must    show    among    other    things*    that    the  defend* 
ant,  at  the  time  he  came  into  the    possession  of    the  pocket- 
book  or  purse,  and  its  contents,  knew  that  it  belonged  to  the 
said  Weis,  or,  by  an  examination  of  the  papers  in  said  pocket- 
book,  might  reasonably  have  known  that  the  said  pocketbook 
with  its  contents,  belonged  to,  or  was  the  property  of,  the  said 
Henry  Weis.    This  same-  thought  is  repeated  in  other  instruc- 
tions.   It  is  insisted  that  these  instructions  are  erroneous  for 
the  reason  that  defendant  cannot  be  convicted  e88  unless  it  be 
shown  that  he  actually  knew  who  the  owner  of    the  property 
was,  at  the  time  that  he  found  it.    That  there  are  a  few  cases 
holding  to  the  doctrine  contended  for  will  be  conceded,  but  we 
think  the  great  weight  of  authority  supports  the  instructions 
given:  See  the  cases  heretofore  cited  in  the  first  division  of  this 
opinion;  also  State  v.  Levy,  23  Minn.  104;  23  Am.  Rep.  678; 
Allen  v.  State,  91  Ala.  19;    24  Am.  St.  Rep.  856.    The    thir- 
teenth instruction  told  the  jury  that  they  were  to  arrive  at  the 
intent  of  the  defendant  in  taking  the  property,  from  his  con- 
duct with  reference  thereto  at  or  closely  following  the  taking 
of  the  property,  and  concluded:  "You  are  therefore  to  say,  from 
the  acts  and  conduct  of  the  defendant  at  the  time  he  discovered 
and  took  the  money  from  the  said  pocketbook  or  purse,  whether 
he  did  so  with  the  unlawful  intent  to  convert  the  same  to    his 
own  use."    The  part  of  the  instruction  quoted  is  said  to  be  er- 
roneous, because,  it  is  said,  the  intent  to  steal  must  exist  at  the 
time  of  the  finding,  and  not  be  formed  subsequently  to  the  tak- 
ing.   We  think  the  instruction,  as  applied  to  the  facts  in  this 
case,  was  not  erroneous.     He  did  not  find  the  money  until  he 
opened  the  purse  and  discovered  it  therein.    As  soon  as  he  dis- 
covered it  he  immediately  took  it,  and  proceeded  to  convert  or 
conceal  the  same:  Robinson  v.  State,  11  Tex.  App.  403;  40  Am. 
Bep.  790.    Moreover,  the  court  explicitly  told  the  jury,  in  more 
than  one  instruction,  that  they  must  find  that  the  defendant, 
when  he  found  the  pocketbook,  and  discovered  and  took  from  it 
the  money  therein  contained  did  so  with,  intent  to  convert  the 
same  to  his  own  use,  and  deprive  the  owner  thereof.    We  see 
no  error  in  the  instructions  given. 

3.  The  defendant  asked  four  instructions;  and  they  were  each 
refused  by  the  court.    These  instructions,  in  so  far  as  they  em- 
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bodied  correct  rules  of  law,  were,  in  substance,  given  by  the 
court  on  its  own  ^^  motion.   -We  have  examined  the  whole  rec- 
ord, as  is  our  duty,  and  discover  no  prejudicial  error. 
Affirmed. 

MR.  JUSTICE  GRANGER  AND  MR.  JUSTICE  ROBINSON  dis- 
sented, and  Granger,  J.,  said:  "My  objection  to  the  opinion  is 
wherein  it  holds  that,  under  a  statute  which  makes  guilt  of  lar- 
ceny by  finding  dependent  upon  the  finder's  unlawfully  appropriat- 
ing the  same  to  his  own  use,  knowing  the  owner,  he  may  be  con- 
victed if  he  has  the  reasonable  means  of  knowing  or  ascertaining 
the  owner.  It  needs  no  reasoning  to  show  that  under  the  rule  of 
the  opinion  a  person  may  be  convicted  of  the  larceny  of  such  goods, 
who  does  not  know  the  owner.  If  we  accept  it  as  the  rule  of  the 
opinion  that  such  a  conviction  can  only  be  had  when  the  property 
found  has  on  or  about  it  the  evidence  that  would  lead  to  knowledge 
of  the  ownership,  we  have  only  a  modification  of  what  would  other- 
wise be  confessedly  an  erroneous  holding,  for  without  the  modifica- 
tion the  conviction  could  be  had  if  the  finder  appropriated  the  prop- 
erty without  knowing  the  owner,  if  he  had  the  reasonable  means 
of  knowing  him,  without  regard  to  the  kind  or  character  of  the 
means  of  knowledge.  The  modification  is  simply  a  limitation  upon 
the  evidence  upon  which  it  can  legally  be  made  to  appear  that  he 
had  the  reasonable  means  of  knowledge.  It  still  remains  that  he 
may  be  convicted  without  such  knowledge.  It  is  a  proposition  which 
Is,  because  of  its  apparent  conclusiveness,  difficult  of  reasoning. 
The  statute  says  the  offense  shall  consist  of  an  unlawful  appropria- 
tion by  one  who  knows  the  owner.  The  court  Is  saying  that  it  may 
consist  of  such  an  appropriation  by  one  who  has  certain  means  of 
knowing  the  owner.  It  is  not  pretended  that  such  means  of  knowl- 
edge is  the  legal  equivalent  of  knowledge,  and  hence  the  effect  is  an 
unmistakable  and  material  change  in  the  law.  The  difficulty  is,  be- 
cause some  authorities  hold  to  a  common-law  rule,  as  announced  in 
some  of  the  states,  making  the  offense  within  the  rule  of  the  ma- 
jority opinion.  But  the  common-law  rule  in  those  states  furnishes 
the  added  provision,  and  not  the  courts.  Our  statute  defines  the 
crime,  in  terms,  and  does  not  attempt  a  re-enactment  of  the  com- 
mon law.  The  case  of  State  v.  Dean,  49  Iowa,  73,  31  Am.  Rep.  1*3. 
is  one  for  the  larceny  of  lost  property,  but  not  having  about  it  evi- 
dence of  who  the  owner  was;  and  the  case  holds  against  any  rule 
of  diligence  to  know  the  owner,  and  quotes  approvingly  the  rule 
from  2  Bishop's  Criminal  Law,  fifth  edition,  section  882,  as  follows: 
The  doctrine,  therefore,  is  that  if,  when  one  takes  goods  into  his 
hands,  he  sees  about  them  any  marks,  or  otherwise  learns  any  facts 
by  which  he  knows  who  the  owner  is,  yet  with  felonious  intent  ap- 
propriates them  to  his  own  use,  he  is  guilty  of  larceny;  otherwise 
not.*  It  will  be  seen  from  that  rule  that,  to  show  guilt,  the  finder 
must  see  the  marks  or  learn  the  fact  by  which  he  knows  who  the 
owner  is.  I  think  the  rule  of  the  opinion  is  without  support  in  any 
known  authority." 
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LARCENY  OF  LOST  PROPERTY.— The  finder  of  a  lost  pocket- 
book  containing  money  and  papers,  the  latter  furnishing  reasonable 
meanB  of  discovering  the  owner,  was  under  obligation  to  use  due  dili- 
gence to  discover  him,  and  his  failure  to  do  so,  and  subsequent  ap- 
propriation of  the  property  to  his  own  use,  is  larceny:  Allen  v. 
State,  91  Ala.  19;  24  Am.  St  Rep.  857,  and  note;  Hunt  v.  Common- 
wealth, 13  Gratt.  757;  70  Am.  Dec.  448.  See  monographic  note  t» 
State  v.  Homes,  57  Am.  Dec  283,  284. 

LARCENY  OF  LOST  PROPERTY— INTENT.— In  order  to  Stamp 
the  conduct  of  the  finder  of  lost  property  with  larcenous  character, 
the  intent  to  convert  it  absolutely  to  his  own  use  must  co-exist 
with  the  act  of  finding.  If  such  intent  does  not  exist  at  the  time  of 
finding,  a  subsequent  concealment  or  fraudulent  appropriation  does 
not  constitute  larceny:  Allen  v.  State,  91  Ala.  19;  24  Am.  St.  Rep. 
856;  State  v.  Roper,  3  Dev.  473;  24  Am.  Dee.  268.  The  larcenous 
Intent  must  have  existed  at  the  moment  of  finding:  Reed  v.  Btate, 
8  Tex.  Ct  App.  40;  34  Am.  Rep.  732,  and  extended  note;  extended 
note  to  State  r.  Homes.  57  Am.  Dec.  288. 


Edmundson  v.  Independent  School  District* 

[9B  IOWA,  6801] 

JUDGMENTS-COLLATERAL  ATTACK— MUNICIPAL  IH- 
DBBTBDNBSS.— A  Judgment  against  a  municipality  cannot  be  col- 
laterally attacked  on  the  ground  that  it  was  rendered  on  a  debt  In 
excess  of  a  constitutional  limitation.  Such  excess  was  a  matter  of 
defense  in  the  action  in  which  the  Judgment  Is  rendered. 

JUDGMENTS  —  COLLATERAL  ATTACK  — FRAUD  AXO 
COLLUSION.— A  judgment  against  a  municipality,  fairly  obtained, 
cannot  be  collaterally  attacked  in  a  mandamus  proceeding  to  com- 
pel the  levy  of  a  tax  to  pay  it  on  the  ground  that  its  affirmance  on 
appeal  was  obtained  by  collusion,  especially  when  such  attack  is 
made  long  after  the  alleged  collusion  was  discovered. 

JUDGMENTS— COLLATERAL  ATTACK.— A  Judgment  mere- 
ly voidable  or  erroneous  cannot  be  collaterally  attacked.  Such 
Judgment  can  be  corrected  only  by  appeal  or  some  other  direct  pro- 
ceeding. 

JUDGMENTS-COLLATERAL  ATTACK— MUNICIPAL  IN- 
DEBTEDNESS.—Obtaining  a  Judgment  against  a  municipality  is 
not  the  creation  of  a  debt  against  it  within  the  meaning  of  a  consti- 
tutional provision  fixing  a  limit  to  the  indebtedness  which  the  mu- 
nicipality may  incur.  Such  Judgment  is  merely  conclusive  evidence 
of  a  pre-existing  debt  at  the  time  of  its  rendition,  and,  if  such  debt 
was  in  excess  of  such  constitutional  limit,  that  was  matter  of  de- 
fense to  be  interposed  in  the  suit  in  which  the  Judgment  was  ren- 
dered; and,  if  not  so  interposed,  it  Is  waived  and  cannot  be  made  the 
basis  of  a  collateral  attack  on  the  Judgment. 

McMillan  cV  Dtuilap,  for  the  appellants. 
E.  C.  Roach,  for  the  appellee. 

640  DEEMEB,  J.  In  the  spring  of  the  year  1872,  the  inde- 
pendent district  of  Riverside,  in  Lyon  county,  was  organized 
as  a  school  district  and  continued  as  such  until  the  spring  of 
1885,  when  the  independent  school  district  of  Allison  and  the 
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independent  school  district  of  Jackson  were  carved  out  of  the 
territory  theretofore  known  as  the  Riverside  district.  The  af- 
fairs of  the  school  district  of  Riverside  were  very  corruptly, 
extravagantly,  and  perniciously  managed.  At  the  time  plaintiff 
recovered  the  judgment  hereinafter  referred  to,  the  assessed 
valuation  of  all  the  property  within  the  district  was  eighty-four 
thousand  two  hundred  and  ninety-eight  dollars  and  the  amount 
of  the  outstanding  indebtednesss  against  it  was  fifty  thousand 
dollars.  The  largest  amount  of  indebtedness  it  could  legally  in- 
cur under  the  constitutional  limitation  was  four  thousand  two 
hundred  and  fourteen  dollars.  In  the  year  1882,  and  for  some 
time  prior  thereto,  one  Skartvedt  was  the  owner  of  certain  real 
estate  situate  within  the  school  district  of  Riverside.  Taxes 
were  levied  and  assessed  against  the  property,  which  he  neg- 
lected and  refused  to  pay,  and  his  land  was  sold  for  taxes.  Miller 
and  Thompson  and  plaintiff,  Edmundson,  purchased  the  land 
at  tax  sale,  and  at  or  about  the  time  of  the  expiration  of  the 
period  of  redemption  were  proceeding  to  obtain  a  treasurer's 
deed  for  the  land.  Skartvedt  thereupon  brought  suit  against 
the  school  district,  the  purchasers  at  the  tax  sale,  the  county  of 
Lyon,  and  the  then  treasurer  thereof,  to  enjoin  and  restrain 
the  execution  °41  of  the  tax  deed.  Edmundson,  and  Miller  and 
Thompson  appeared  and  filed  an  answer  and  cross-bill  against 
their  codefendant,  the  school  district.  The  suit  was  based  up- 
on the  claim  that  the  taxes  were  excessive  and  illegal,  and  that 
they  were  levied  to  pay  a  debt  in  excess  of  the  constitu- 
tional limitation  of  five  per  cent  on  the  assessed  valuation 
of  the  property  within  the  district.  The  independent  dis- 
trict affirmed  the  validity  of  the  tax  and  of  the  indebted- 
ness. The  defendant  Edmundson  also  affirmed  the  validity 
of  the  tax  and  of  the  indebtedness,  and  asked  to  have  the 
amount  he  paid  at  tax  sale  made  a  lien  upon  the  land.  He 
farther  pleaded  that  the  indebtedness  for  which  the  levies  were 
made  was  in  the  form  of  negotiable  bonds,  which  were  in  the 
hands  of  innocent  purchasers.  In  his  cross-bill  against  the 
school  district,  he  pleaded  the  sale  of  the  land  to  him  under 
levies  made  by  Die  district,  the  payment  of  large  Rums  by  him 
at  the  sales,  and  prayed  that,  in  the  event  it  should  be  held  the 
taxes  were  not  a  lien  upon  the  Skartvedt  land,  he  should  have 
judgment  against  the  independent  district  for  all  sums  which 
were  held  to  be  illegal,  and  not  a  lien  upon  the  land,  as  for 
money  had  and  received.  The  independent  district,  in  its  an- 
swer to  the  cross-bill,  denied  all  liability  to  Edmundson.  It  will 
thus  be  seen  that  the  validity  of  the  tax  assessed  against  the 
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land  of  Skartvedt  was  in  issue  between  all  the  parties.  Upon  a 
trial  of  the  case  upon  the  issues  thus  joined,  the  court  found 
that  the  taxes  were  not  a  lien  upon  the  land,  and  enjoined  and 
restrained  the  collection  thereof.  It  also  granted  the  injunc- 
tion against  the  treasurer  of  the  county,  and  gave  Edmundson 
a  judgment  for  the  sums  he  paid  at  the  tax  sales,  amounting 
in  all  to  the  sum  of  two  hundred  and  twenty  dollars  and  eigh- 
teen cents.  This  judgment  and  decree  was  rendered  on  the 
fourteenth  day  of  August,  1885.  The  case  at  bar  ***  is  an  ac- 
tion of  mandamus  to  compel  the  officers-of  the  two  school  dis- 
tricts named  to  levy  and  collect  a  tax  for  the  satisfaction  of  the 
judgment  obtained  by  Edmundson  in  the  prior  proceedings. 
The  defendants'  answer  to  the  petition  filed  in  this  case  pleaded 
that  plaintiff's  judgment  was  obtained  through  fraud  and  col- 
lusion with  the  board  of  directors  of  the  Riverside  district;  and 
they  further  pleaded  that  the  judgment  was  rendered  in  viola- 
tion of  law  and  the  constitution  of  the  state,  which  was  well 
known  to  the  plaintiff  and  the  officers  of  the  school  district,  but 
that  they  wrongfully  and  fraudulently  entered  into  a  collusive 
agreement  by  which  all  knowledge  thereof  was  kept  from  this 
court,  to  which  an  appeal  of  the  original  case  was  takea,  fo> 
the  purpose  of  evading  the  constitution  and  the  lawB  of  the 
state;  and  that  in  pursuance  of  said  fraudulent  agreement  the 
appeal  of  the  school  district  taken  in  the  original  case  was  dis- 
missed. The  case  went  to  trial  on  these  issues,  with  the  result 
alreadv  stated. 

The  following  stipulations  and  agreements  were  entered  into 
between  the  parties  at  the  commencement  of  the  trial  in  the 
lower  court:  "It  is  admitted  of  record  that  the  independent  dis- 
trict of  Jackson  and  the  independent  district  of  Allison  now 
compose  the  territory  formerly  composing  the  old  independent 
district  of  Riverside,  the  defendant  in  the  judgment  of  J.  P. 
Edmundson,  against  the  independent  district  of  Riverside.  It 
is  admitted  that  the  independent  district  of  Allison  and  the  in- 
dependent district  of  Jackson  were  organized  in  the  spring  of 
1885  out  of  the  old  independent  district  of  Riverside.  It  is 
agreed  as  part  of  the  testimony  in  said  case  that  if  any  indebt- 
edness of  the  old  independent  district  of  Riverside  exists  for 
which  the  defendant  districts  herein  are  liable,  the  said  inde- 
pendent district  of  Allison  is  liable  for  two-thirds  thereof,  and 
the  independent  district  of  64S  Jackson  one-third  thereof." 
Now,  while  the  defendants  in  this  case  have  pleaded  that  the 
judgment  procured  by  plaintiff  in  the  original  case  was  ob- 
tained by  fraud  and  collusion,  yet  the  evidence  does  not  bear 


Hay,  1896.]  Edmundson  t>.  Independent  School  District.  227 

out  their  plea,  and  it  is  not  relied  upon  here.  It  appears,  how- 
erer,  that  an  appeal  was  taken  from  the  original  judgment  and 
decree,  to  this  court,  and  that  this  appeal  was  dismissed,  on  mo- 
tion of  the  plaintiff  therein,  on  the  eleventh  day  of  January, 
1887.  The  Teal  contention  is,  that  plaintiff  herein,  and  the  of- 
ficers of  the  school  district  of  Riverside,  conspired  and  colluded 
together  to  secure  the  dismissal  of  the  appeal,  and  that  the  ap- 
peal was  dismissed,  and  the  judgment  affirmed,  because  of  their 
corrupt  agreement. 

There  are  but  two  questions  of  law  presented  by  counsel  on 
this  appeal  The  first  is,  Can  plaintiff's  judgment  be  impeach- 
ed in  this  proceeding  by  reason  of  the  alleged  fraud  in  procur- 
ing the  affirmance  of  the  decree  in  this  court?  And  the  sec- 
ond is,  Can  the  judgment  be  impeached  because  of  the  fact  that 
at  the  time  it  was  obtained  the  school  district  was  in  debt 
largely  in  excess  of  the  constitutional  limit?  A  third  question 
r«  this  case  is  one  of  fact,  and  it  relates  to  the  sufficiency  of 
the  evidence  to  establish  the  alleged  fraud  and  collusion.  We 
have  seen  that  there  is  no  claim  that  the  original  judgment 
and  decree  was  obtained  through  fraud.  There  seems  to  have 
been  a  determined  and  vigorous  contest  over  the  questions  pre- 
sented, which  finally  resulted  in  the  judgment  and  decree  refer- 
red to.  The  attorneys  for  the  school  district  almost  imme- 
diately gave  notice  of  appeal.  Some  time  after  the  appeal  was 
taken,  a  motion  to  dismiss  was  filed  by  Skartvedt.  This  mo- 
tion was  sustained.  Within  five  or  six  weeks  after  the  ruling 
on  this  motion,  the  attorneys  for  the  school  district  learned  of 
the  affirmance,  and  they  thereupon  filed  a  motion  to  ***  set 
aside  the  order.  This  motion  was  also  sustained,  and  they  were 
given  leave  to  file  an  abstract.  Appellants  did  not  then  file 
their  abstract,  and  appellee  (Skartvedt)  again  moved  to  dismiss 
the  appeal,  and  his  second  motion  was  sustained.  As  we  under- 
stand it  this  motion  was  sustained  on  the  theory  that  the  appeal 
was  not  authorized  by  the  officers  of  the  school  district.  With- 
in a  few  weeks  after  the  final  order  was  made,  appellants' 
counsel  received  notice  thereof,  and  they  thereupon  consulted 
with  the  officers  of  the  school  district,  and  learned  that  they  did 
not  desire  to  prosecute  the  appeal.  After  receiving  this  in- 
formation, they  made  no  further  effort  to  reinstate  the  case. 
There  is  no  evidence  whatever  that  Edmundson  had  anything 
to  do  with  the  proceedings  in  this  court.  On  the  contrary,  it 
affirmatively  appears  that  neither  he  nor  his  attorney  had  any- 
thing to  do  with  procuring  the  affirmance  of  the  judgment.  It 
was  affirmed  before  either  of  them  knew  that  any  steps  were 
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being  taken  in  that  direction.  The  proceedings  were  all  had 
without  reference  to  Edmundson  or  his  attorney.  It  seems  to 
us  quite  clear  that  there  is  not  sufficient  evidence  of  fraud  or 
collusion  to  justify  a  court  in  setting  aside  the  order  of  affirm- 
ance. But  if  it  should  be  conceded  that  the  evidence  is  suffi- 
cient, it  does  not  follow  that  this  defense  is  available  in  this 
case. 

Both  the  district  and  this  court  had  jurisdiction  of  the  par- 
ties and  the  subject  matter.  The  affirmance  of  the  judgment, 
even  if  had  by  reason  of  collusion  between  the  parties,  would 
not  be  void,  unless  made  to  avoid  the  constitutional  provision. 
Such  fact,  if  established,  would  be  good  ground  for  timely  pro- 
ceedings in  this  court  to  set  the  order  of  affirmance  aside,  but 
would  not  justify  a  collateral  attack  upon  the  judgment.  More- 
over, if  it  did  not  afford  ground  for  relief,  the  appellants  were 
**•  required  to  act  with  reasonable  promptness.  They  could 
not  sit  idly  by  and  wait  for  years,  and  until  the  plaintiff  at- 
tempted to  enforce  his  judgment,  and  then  come  in  and  ask 
that  it  be  set  aside.  It  is  a  time-honored  and  salutary  rule  that 
when  one  is  defrauded  by  the  conduct  or  act  of  another,  he  must 
within  a  reasonable  time  after  the  discovery  of  the  fraud,  pro- 
ceed to  have  the  matter  corrected.  If  he  does  not  do  so,  he  is 
held  to  have  acquiesced  therein.  In  this  case,  the  defendants 
and  the  districts  which  they  represent  knew  of  the  alleged 
fraud  within  a  few  weeks  after  it  was  consummated,  and  yet 
took  no  steps  to  correct  the  results  obtained  by  the  fraud  until 
more  than  nine  vears  after  it  was  consummated.  And  when 
they  do  act  they  attempt  to  accomplish  it  in  a  collateral  pro* 
needing  by  interposing  a  defense  to  the  enforcement  of  the 
judgment.  As  we  have  already  said,  the  judgment  was  in  no 
event  void.  At  most,  it  was  simply  voidable;  and  it  is  elemen- 
tary that  such  a  judgment  cannot  be  collaterally  attached.  The 
ease  of  Independent  Diet.  v.  Miller,  92  Iowa,  676,  is  in  some  re- 
spects much  like  the  case  at  bar.  Miller  and  Thompson,  the 
defendants  in  that  case,  are  the  Miller  and  Thompson  refer- 
red to  in  the  earlier  part  of  this  opinion. 

2.  It  is  contended  that  the  judgment  in  favor  of  Edmund- 
son is  void,  because  it  creates  an  indebtedness  against  the  school 
district  in  excess  of  the  limitation  fixed  by  the  constitution 
{Const.,  art.  11,  sec.  3)  upon  the  indebtedness  of  municipal  and 
political  corporations.  This  contention  is  based  upon  the 
thought  that  the  obtaining  of  the  judgment  was  the  creation 
of  the  debt.  Manifestly,  this  is  not  true.  The  judgment  is  sim- 
ply evidence— conclusive    evidence — of    a    pre-existing    debt. 
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which  had  heen  created  prior  to  the  time  the  court  rendering  it 
was  called  upon  to  act.    If  the  indebtedness,  which  had  646  pre- 
viously been  created,  was  in  excess  of  the  constitutional  limit, 
this  was  a  matter  which  the  defendants  should  have  pleaded  in 
defense  to  the  action  brought  to  recover  the  amount  due.    The 
constitutional  provision  is  not  self-executing  or  self-enforcing. 
It  is  purely  a  matter  of    defense  to  recovery  upon  a    contract,, 
which  creates  a  debt  in  excess  of  the  limitation  provided;  and 
if  not  interposed  at  the  proper  time,  and  in  a  legal  manner,  it 
is  waived.    We  do  not  mean  to    hold  that  the  officers  of  such 
a  corporation  may,  fraudulently  or  collusively,  permit    judg- 
ments to  be  rendered  against  the  municipalities  which  they  rep- 
resent, which  will  be  conclusive  upon  the  corporation.     Nor 
are  we  prepared  to  hold  that  a  judgment  so  obtained  cannot  be 
successfully  assailed.    What  we  do  say  is  that,  as  applied  to  the 
facts  of  this  case,  the  judgment,  which  is  the    foundation  of 
this  suit,  cannot  be  collaterally  attacked,  because  of  the  fact 
that  the  indebtedness  upon  which  it  is  founded  was  in  excess 
of  the  constitutional  limit.     It  appears  that  the  question  as 
to  the  validity  of  the  indebtedness  of  the  school  district,  of  the 
levy  and  assessments  to  pay  the  same,  of  the  sale  of  Skarvedt's 
property,  and  of  the  right  of  Edmundson  to  recover  were  in- 
volved in  the  original  suit,  and  were  determined,  in  so  far  as 
the  issues  presented  in  this  case  are  concerned,  by  the  judgment 
and  decree  in  the  original  case.    In  these  respects  the  case  dif- 
fers from  Kane  v.  Independent  School  Dist.,  82  Iowa,  5.    The 
judgment  is,  therefore,  not  void,  but,  according  to  appellants' 
contention,  simply  erroneous,  and  the  only  way  to  correct  the 
error  was  by  appeal.    There  is  absolutely  no  evidence  that  the 
appeal  was  abandoned  by  the  officers  of  the  school  district  for 
the  purpose  of  avoiding  the  constitutional  inhibition.     It  is, 
then,  simply  a  plain  case  of  an  erroneous,  as  distinguished  from 
a  void,  judgment;  and  it  is  well  settled  that  such  64T  a  judg- 
ment can  only  be  corrected  by  appeal,  or  some  other  direct 
proceeding:  Thompson  v.  McKean,  43  Iowa,  402;     Darrow  v. 
Darrow,  43  Iowa,  411;  Moore  v.  Jeffers,  53  Iowa,  202;  Perry 
v.  Miller,  54  Iowa,  277;  McCrillis  v.  Harrison  County,  63  Iowa, 
692;  Central  Iowa  Ry.  Co.  v.  Piersol,  65  Iowa,  498.    The  case 
of  Sioux  City  etc.  R.  R.  Co.  v.  Osceola  County,  45  Iowa,  168, 
is  in  line  with  what  we  have  said  in  this  opinion  as  to  the  duty 
of  the  officers  of  the  corporation  to  make  defense,  and  as  to  the 
validity  of  the  judgment  when  rendered.    Our  conclusions  also 
find  support  in  the  case  of  Thomas  v.  Burlington,  69  Iowa,  140, 
and  Sioux  City  v.  Weare,  59  Iowa,  95.    We  see  no  merit  in  either 
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<rf  the  defenses  interposed  by  the  defendants,  and  are  fully  satis- 
fied with  the  order  made  by  the  district  court. 
Affirmed. 


JUDGMENT-COLLATERAL  ATTACK.— A  collateral  attack  on 
a  judgment  or  order  cannot  be  successful  unless  such  judgment  or 
order  is  void:  Dyer  v.  Leach,  91  Cal.  191;  25  Am.  St.  Rep.  171,  and 
note;  note  to  Brown  v.  Wilson,  52  Am.  St  Rep.  239;  Kingman  v. 
Paulson,  126  Ind.  507;  22  Am.  St  Rep.  611,  and  note;  Springer  v. 
Shavender,  116  N.  C.  12:  47  Am.  St  Rep.  791. 

MUNICIPAL  CORPORATIONS-INDEBTEDNESS— WHAT  IS. 
With  respect  to  the  character  of  the  indebtedness  courts  have  made 
a  distinction  between  that  which  is  voluntary  and  that  which  is 
involuntary,  and  have,  at  least  in  some  cases,  determined  that  if  the 
indebtedness  did  not  rest  upon  the  consent  of  the  city,  and  consisted 
of  a  liability  which  It  had  no  discretion  not  to  assume,  that  it  should 
not  be  included  in  the  computation  made  for  the  purpose  of  ascer- 
taining whether  the  municipal  Indebtedness  had  passed  the  fori  :  '- 
den  limit:  Monographic  note  to  Beard  v.  Hopkinsville,  44  Am.  St 
Rep.  294. 

MUNICIPAL  CORPORATIONS  —  JUDGMENTS  AGAINST  — 
MANDAMUS.— A  municipal  corporation  may  be  compelled  by  man- 
damus to  pay  a  Judgment  rendered  against  it:  Olney  v.  Harvey,  50 
111.  453;  99  Am.  Dec.  530,  and  note;  Coy  v.  City  Council,  17  Iowa, 
1;  85  Am.  Dec.  539,  and  note.  And  equities  attaching  to  the  debt 
are  merged  into  judgment  therefor,  and  cannot  be  asserted  against 
an  application  for  a  mandamus  to  enforce  payment  of  the 
Coy  v.  City  Council.  17  Iowa*  1:  85  Am.  Dec.  639. 
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Goodwin  v.  Goodwin. 

[90  Mains,  28.] 

8AL.ES-WHAT  DELIVERY  IS  SUFFICIENT.— As  against 
subsequent  bona  fide  purchasers  or  attaching  creditors  without  no- 
tice, an  actual  delivery  is  essential  to  the  validity  of  a  sale,  but  this 
may  be  accomplished,  where  the  parties  meditate  no  fraudulent  pur- 
pose, by  the  vendor's  relinquishment,  and  the  vendee's  assumption, 
of  the)  ownership,  control,  and  possession  of  the  property  without 
any  removal  of  it  The  purchaser  may  have  the  legal  control  and 
possession  of  the  property  while  it  is  in  the  seller's  hands  as  his 
agent  or  bailee,  and,  where  a  contract  of  sale  is  accompanied  by  an 
agreement  making  the  vendor  the  purchaser's  bailee,  slight  acts  are 
suffidenit  to  prove  delivery,  if  there  is  no  evidence  of  any  fraud. 

SALES— DELIVERY— POSSESSION  BY  VENDOR  AS  BAIL- 
EE —ATTACHMENT.— If  cows  are  sold,  without  any  fraudulent  in- 
tent, In  the  presence  of  a  witness,  when  all  the  parties  are  present, 
the  vendor  pointing  out  the  cows  with  the  statement,  "I  deliver  yon 
this  stock,  free  from  all  encumbrance,"  and  the  price  is  paid,  and  the 
seller,  for  a  valuable  consideration,  becomes  bailee  for  the  pur- 
chaser, the  possession  of  the  cows  is  no  longer  in  the  seller  as 
owner.  It  is  thereafter  the  purchaser's  possession.  The  delivery  is 
actual,  though,  perhaps,  not  a  strictly  manual  delivery,  and  Is  good 
against  a  creditor  of  the  vendor  who  subsequently  attaches  the  cows 
before  they  are  removed  from  the  vendor's  possession. 

Beplevin  brought  by  C.  H.  Goodwin  against  P.  0.  Goodwin  to 
recover  four  cows  which  had  been  sold  upon  an  execution  in 
favor  of  the  defendant  against  one  A.  S.  Band  as  the  tatter's 
property.  The  title  was  in  issue,  and  both  parties  claimed  un- 
der Rand,  the  plaintiff  by  virtue  of  a  bill  of  sale,  and  the  de- 
fendant under  a  sale  on  his  execution.  It  was  contended  by  the 
defendant  that  the  sale  to  the  plaintiff  was  fraudulent  as  to 
Rand's  creditors.  He  also  contended  that  there  had  been  no  suf- 
ficient  delivery  of  the  cows  from  Band  to  the  plaintiff,  as  against 
him,  the  defendant.    At  the  time  of  the  delivery  of  the  bill  of 
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sale,  the  cows  were  in  Band's  barn,  on  his  farm  in  Stetson. 
The  plaintiff  did  not  at  that  time  take  away  the  cows,  but  claim* 
ed  to  have  left  them  in  the  care  of  Hand  under  the  arrangement 
stated  in  the  bill  of  sale.  The  jury  were  instructed  that,  if  the 
defendant's  contention  was  true,  the  sale  to  the  plaintiff  was  not 
valid  as  against  him,  the  defendant.  The  case  was  heard  on  the 
plaintiff's  exceptions. 

P.  J.  Martin  and  W.  S.  Townsend,  for  the  plaintiff. 

P.  H.  Gillin,  for  the  defendant. 

80  PETERS,  C.  J.  One  Band,  by  a  bill  of  sale  with  an  agree- 
ment included,  January  20,  1896,  sold  five  cows  to  the  plaintiff 
at  Band's  barn  in  Stetson,  the  bill  of  sale  and  agreement  being 
as  follows: 

"Stetson,  Jan.  20th,  1896. 

Sold  and  delivered  to  C.  H.  Goodwin.  Five  cows  Standing  in 
my  New  Barn  in  the  North  end  of  the  Barn  meaning  No-«3-5-6- 
7-8-  Three  Five  Six  Seven  and  Eight  all  grade  Houlstein  Color 
Four  Black  and  white  and  one  Black.  1  have  received  One 
Hundred  and  Twenty-five  Dollars  in  full  payment  for  the  same 
and  I  agree  to  Keep  Said  Cows  for  what  milk  they  give 
without  further  expense  to  Goodwin  until  the  twentieth  day 
of  March  unless  Goodwin  disposes  of  them  or  takes  them  home 
before  that  time. 

Wit.  H.  G.  Goodwin.  A.  S.  BAND." 

The  evidence  of  delivery  came  from  the  plaintiff  himself  and 
from  his  son  who  witnessed  the  bill  of  sale.  The  father  testified 
81  that  the  bill  of  sale  was  made  at  his  own  house  and  carried 
down  to  Band's  house  and  signed  there;  that  the  signing  was 
done  on  the  next  day  or  within  a  day  or  two  after  the  bill  was 
made  out  and  on  the  day  when  he  took  a  delivery  of  the  stock, 
and  that  he  paid  Band  every  dollar  due  as  the  consideration  for 
the  sale  when  the  bill  of  sale  was  signed. 

The  son  testified  to  what  took  place  between  the  parties  as 
follows:  "Q.  You  speak  about  delivery.  I  want  to  find  out 
what  they  did  about  that.  A.  I  went  into  the  south  pert  of  the 
barn — into  the  north  part  of  the  barn  on  the  south  side  of  the 
road,  and  he  pointed  the  cows  out — Mr.  Band  did,  and  he  says, 
1  deliver  you  this  stock  free  from  all  encumbrance/  " 

The  cows  had  not  been  taken  from  the  barn  of  Band  at  his 
farm  on  the  sixth  day  of  February,  1896,  on  which  day  they 
were  seized  upon  an  execution  in  favor  of  the  defendant  tfgainst 
Band  as  Band's  property,  and  at  a  later  date  were  sold  by  the 
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officer  to  the  defendant  who  took  them  away.  Thereupon  the 
plaintiff  replevied  the  cows  from  the  defendant. 

Two  questions  were  submitted  to  the  jury  upon  which  special 
findings  were  returned.  The  jury  found  that  the  transaction  of 
■ale  was  not  fraudulent  as  against  the  vendor's  creditors,  and  al- 
so that  there  was  not  a  valid  delivery.  The  general  verdict  was 
therefore  necessarily  for  the  defendant.  It  is  contended  by  the 
plaintiff  that  if  the  testimony  on  the  subject  of  delivery  was 
believed  by  the  jury,  and  there  is  no  sign  in  the  case  to  the  con- 
trary, the  two  verdicts  cannot  logically  stand  together,  and  that 
{he  finding  as  to  delivery  was  erroneous.  The  plaintiff  further 
contends  that  a  jury  committed  the  mistake  in  consequence  of 
a  partially  erroneous  interpretation  of  the  law  of  the  case  by  the 
justice  presiding.  Whether  that  be  so  or  not  is  the  question 
presented. 

It  is  not  denied  by  the  plaintiff  that  an  actual  and  not  merely 
a  constructive,  delivery  was  necessary,  but  he  contends  that  the 
delivery  was  actual,  although  perhaps  not  a  strictly  manual  de- 
livery. 

82  The  reason  of  the  rule  requiring  delivery  throws  some 
light  upon  the  question  as  to  what  may  constitute  a  sufficient 
delivery.  In  the  old  case  of  Ludwig  v.  Fuller,  17  Me.  162,  35 
Am.  Dec.  245,  Shepley,  J.,  comments  on  the  subject  as  follows: 
"The  reason  why  a  sale,  when  the  price  is  paid,  is  not  good  as 
respects  other  parties  without  a  delivery  is,  that  the  law  regards 
the  purchaser  as  in  fault,  and  as  acting  unfairly  and  fraudulently 
in  allowing  the  seller,  by  retaining  the  possession,  to  hold  out 
the  apparent  evidence  of  ownership,  and  thereby  induce  others 
to  purchase  or  to  credit  him  to  their  injury."  We  apprehend 
that  another  reason  for  the  rule  may  be  that  contracts  of  sale 
without  delivery  are  more  likely  to  be  uncertain  and  indefinite 
as  to  the  property  really  sold,  and  that  a  formal  act  of  delivery 
would  insure  a  better  identity  of  the  articles  intended  to  be 
covered  by  the  sale.  But  the  learned  judge  was  speaking  of 
the  rule  as  it  formerly  stood  by  the  old  common  law,  and,  while 
deprecating  a  change  of  the  rule,  remarks  further  upon  it  as 
follows:  "It  must  be  admitted  that  the  strength  of  the 
reasoning  upon  which  the  rule  rests,  that  there  must  be  a  de- 
livery as  respects  other  parties,  has  been  greatly  impaired  in 
this  and  other  states,  where  the  common  law  has  been  so  modi- 
fied as  to  allow  the  purchaser  to  prove  that  the  sale  was  not 
fraudulent,  where  possession  did  not  accompany  and  follow  it. 
What  will  amount  to  proof  of  delivery  has  been  the  subject  of 
much  discussion;  and  it  is  rendered  more  difficult,  and  would 
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probably  be  found  impracticable  to  state  any  general  rule  appli- 
cable to  all  cases,  especially  in  those  states  where  the  law  has 
been  so  modified  as  not  to  require  an  actual  and  permanent 
change  of  possession,  and  where  delivery  is  therefore  rathes 
nominal  and  symbolical  than  actual.  But  because  the  reason-, 
ing  upon  which  the  rule  of  law  was  established  does  not  operate 
as  formerly,  and  the  rule  itself  is  less  convenient  in  practice, 
that  does  not  authorize  a  court  of  law,  contrary  to  a  uniform 
course  of  decisions,  to  declare  that  the  rule  no  longer  exists. 
However  one  may  regret  that  a  modification  of  one  rule  of  law 
should  be  found  to  impair  the  reason  upon  which  another  rule 
was  established,  it  may  afford  a  lesson,  that  when  one  is  dealing 
with  the  common  law,  stare  decisis  is  judicial  wisdom.  •*  And 
if  experience  has  taught  that  this  modification  has  been  produc- 
tive of  litigation,  and  afforded  greater  facilities  for  the  com- 
mission of  frauds,  it  would  lead  to  a  like  conclusion.9' 

So  far  as  the  likelihood  of  fraud  existing  in  cases  where  the 
articles  sold  are  not  taken  away  by  the  purchaser,  that  objection 
does  not  lie  here;  nor  could  there  be  any  uncertainty  of  the  prop- 
erty intended  to  be  sold,  inasmuch  as  its  description  is  in  writ- 
ing. And  there  was  no  after  purchaser  to  be  misled  by  the  sell- 
er's having  an  apparent  ownership  of  the  property,  although 
there  was  a  creditor  to  attach  it.  There  certainly  was  evidence 
enough  to  authorize  a  jury  to  find  an  actual  delivery.  The  par- 
ties were  present  with  the  cows,  the  sale  was  expressly  made  in 
the  presence  of  a  witness,  the  price  was  paid,  and  the  seller,  for 
a  consideration,  became  the  bailee  of  the  property  for  the  pur- 
chaser. The  possession  of  the  cows  was  no  longer  in  the  seller 
as  owner.  His  possession  was  thereafterward  the  purchaser's 
possession  and  not  his  own.  We  do  not  see  how  any  more  formal 
or  particular  act  of  delivery  would  have  been  of  any  consequence. 
It  was  a  natural  mode  of  consummating  the  bargain,  and  any- 
thing more  demonstrative  might  well  excite  a  suspicion  that  the 
sale  was  merely  pretended  and  fictitious. 

We  think  the  jury  may  have  been  led  by  the  tenor  of  6ome 
portions  of  the  charge  of  the  judge  to  believe  that  all  these  acts 
were  not  of  themselves  sufficient  to  constitute  a  legal  delivery. 
The  illustrations  which  were  given  of  a  watch  sold  and  delivered 
by  going  out  of  the  seller's  into  the  purchaser's  pocket,  and  of 
the  delivery  of  a  horse  made  effectual  by  the  buyer's  act  of  tak- 
ing the  horse  and  leading  him  away,  would  tend  to  incline  the 
jury  to  suppose  that  the  purchaser  in  this  case  should  have  taken 
the  cows  away  in  order  to  constitute  an  actual  delivery.  The 
learned  judge  emphasized  to  the  jury  that,  in  order  to  constitute 
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sale  and  delivery,  there  must  be  a  "relinquishment  of  the  owner- 
ship and  possession  of  the  property  by  the  vendor,  and  an  as- 
sumption of  these  by  the  vendee."  It  was  further  said  that  thq 
vendee  must  have  the  entire  control  of  the  property.  But  it  was 
not  explained  to  the  jury  that  there  might  be  a  relinquishment 
by  the  vendor  **  and  an  assumption  by  the  vendee  of  the  own- 
ership,  control,  and  possession  of  the  property  without  any  re- 
moval of  the  property  away,  and  that  the  purchaser  could  have 
the  legal  control  and  possession  of  the  property  while  in  the 
seller's  hands  as  his  agent  or  bailee,  if  there  be  no  fraudulent 
purpose  meditated  by  the  parties.  Although  the  doctrine  found 
in  the  charge,  as  an  abstract  proposition,  was  technically  correct, 
still  it  was  an  imperfect  and  rather  inadequate  presentation  of 
the  rules  respecting  delivery  as  applicable  to  the  facts  of  the 
case  before  us;  especially  when  we  take  in  view  the  position 
taken  in  behalf  of  the  plaintiff  at  the  trial.  The  instructions 
were  absolutely  sound  as  applicable  to  a  case  of  sale  where  no  ex- 
planation is  given  or  attempted  to  be  given  for  the  possession 
remaining  in  the  seller's  hands,  indicating  an  apparent  ownership 
in  him.  But  the  bill  of  sale  and  the  agreement  incorporated 
therein  give  sufficient  explanation  of  that  fact,  if  the  transaction 
was  not  fraudulent.  Numerous  authorities  maintain  the  doc- 
trine that  when  such  a  transaction  is  not  fraudulent  slight  acts 
are  sufficient  to  prove  delivery. 

In  Stinson  v.  Clark,  6  Allen,  340,  it  is  said  by  Metcalf,  J., 
"that  when  a  contract  of  sale  is  bona  fide,  and  payment  is  made, 
in  full  or  in  part,  of  the  price,  slight  acts  are  sufficient  to  show  a 
delivery  that  will  avail  the  buyer  against  the  claims  of  third  per- 
sons"; and  certain  pertinent  cases  are  cited  in  the  opinion  of 
the  court.  The  acts  in  that  case  showing  delivery  were  not  more 
significant  than  were  the  acts  here.  The  statement  in  that  case 
was  that  a  blacksmith  sold  to  a  purchaser  sixty  horseshoes  for 
forty  dollars,  and  holding  up  one  of  the  shoes  said:  "Take  them; 
there  are  the  shoes;  I  deliver  them  to  you."  The  shoes,  by  agree- 
ment, were  allowed  to  remain  in  the  shop  for  some  time,  and 
were  attached  afterward  while  remaining  there  by  a  creditor  of 
the  seller.  It  was  held  that  the  delivery  was  sufficient  as  against 
the  creditor. 

The  doctrine  of  the  case  just  cited  is  maintained  in  many 
cases,  a  few  of  which  onlv  need  be  examined  in  corroboration  of 
our  view  of  the  pending  question.  In  Calkins  v.  Lockwood,  17 
Conn.  154,  42  Am.  Dec.  729,  the  parties  to  a  sale  of  iron  met  at 
the  place  where  the  iron  85  was,  and  agreed  upon  the  price  and 
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the  mode  of  payment,  and  thereupon  the  seller  said  to  the  buyer: 
"I  deliver  you  the  iron  ait  that  price."  The  iron  remaining  a  while 
unmoved  a  creditor  of  the  seller  attached  it,  but  the  court  held 
the  delivery  to  be  sufficient.  In  Cutter  v.  Copeland,  18  Me. 
127,  the  court,  upon  facts  not  unlike  the  present,  announced  the 
statement  that  there  was  no  legal  objection  in  a  mortgagee's  mak- 
ing the  mortgagor  his  agent  to  hold  possession  of  the  goods 
mortgaged,  the  court,  in  effect,  remarking  that  in  such  case 
the  apparent  possession  of  the  one  would  be  the  real  possession 
of  the  other.  And  this  principle  was  adopted  in  the  subsequent 
case  of  Hotchkiss  v.  Hunt,  49  Me.  218,  where  the  question 
was  exhaustively  examined,  and  the  following  rule  as  to  de- 
livery enunciated:  "When,  by  the  term  of  an  agreement  of 
sale,  the  article  sold  is  to  remain  in  the  possession  of  the 
vendor  for  a  specific  time,  or  for  a  specific  purpose,  as  a  part 
of  the  consideration,  and  the  sale  is  otherwise  complete,  the 
possession  of  the  vendor  will  be  considered  the  possession  of 
the  vendee,  and  the  delivery  will  be  sufficient  to  pass  the  title 
even  as  against  subsequent  purchasers."  That  case  was  approv- 
ingly cited  by  the  Massachusetts  court  in  Thorndike  v.  Bath, 
114  Mass.  116,  19  Am.  Rep.  318,  the  court  quoting  from  the 
opinion  in  that  case  and  relying  on  that  and  quite  a  number  of 
other  pointed  and  relevant  decisions  in  support  of  the  rule  thus 
enunciated.  In  the  case  last  cited,  it  was  held  that  evidence  that 
a  person,  seeing  an  unfinished  piano  in  the  maker's  shop,  offered 
to  purchase  it  of  him  if  he  would  finish  it,  that  the  offer  was 
then  and  there  accepted,  that  a  bill  of  sale  was  then  and  there 
made,  and  that  the  price  was  paid  at  a  subsequent  day,  the 
piano  being  left  to  be  finished,  will  authorize  a  jury  in  finding 
a  delivery  of  the  piano  sufficient  to  pass  the  title  as  against  a 
subsequent  purchaser.  The  case  of  Barrett  v.  Goddard,  3  Mason, 
107,  is  apropos.  In  that  case,  goods  lying  in  a  warehouse  were 
sold  by  marks  and  numbers,  and  paid  for,  it  being  a  part  of 
the  bargain  that  the  goods  should  remain  at  the  option  and  for 
the  benefit  of  the  buyer  at  the  seller's  warehouse,  rent  free,  for 
the  time  being;  and  it  was  held  by  Judge  Story  that,  on  these 
facts,  the  delivery  was  sufficient  as  against  subsequent  **  pur- 
chasers. To  the  same  effect  is  Beeoher  v.  Mayall,  16  Gray,  376, 
where  steam  boilers  were  purchased  and  left  in  the  seller's  pos- 
session for  the  accommodation  of  the  purchaser.  And  many 
other  significant  cases  might  be  added.  But  we  deem  these  cited 
to  be  sufficient. 

Exceptions  sustained. 
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SALES— DELIVERY— RETENTION  OF  POSSESSION  BY  VEN- 
DOR.—As  to  creditors  and  subsequent  bona  flde  purchasers,  a  deliv- 
ery is  indispensable  to  complete  a  sale:  Note  to  State  v.  Wernwag, 
47  Am.  St  Rep.  870.  In  other  words,  a  sale  of  personal  property 
unaccompanied  by  change  of  possession,  is,  ordinarily,  fraudulent 
and  void  as  to  them:  Stephens  v.  Glfford,  137  Pa.  St  219;  21  Am. 
St  Rep.  868;  note  to  Rennlnger  v.  Spatz,  15  Am.  St  Rep.  694;  Cal- 
kins v.  Lock  wood,  17  Conn.  154;  42  Am.  Dec.  729;  Grouch  v.  Carrier, 
16  Conn.  505;  41  Am.  Dec.  156.  A  buyer  may,  however,  employ 
the  former  owner  to  care  for  the'  property  purchased:  See  mono- 
graphic note  to  Claflin  v.  Rosenberg,  97  Am.  Dec.  344,  on  change  of 
possession  sufficient  as  against  creditors  and  subsequent  purchasers; 
but  while  parties  to  a  sale  of  a  chattel  may  make  such  terms  and 
conditions  as  are  convenient  to  them,  if  they  are  prejudicial  to  oth- 
ers, or  are  calculated  to  mislead  the  public,  they  are  void  as  to  those 
who  would  otherwise  be  injuriously  affected  by  them:  Stephens  v. 
Glfford,  137  Pa.  St.  219;  21  Am.  St  Rep.  868.  There  are  many  cases 
holding  that  the  thing  sold  may  remain  In  the  hands  of  the  seller, 
and  yet  that  the  title  may  pass  effectually  to  the  buyer,  as  where 
horses,  cattle,  and  hogs  have  been  left  by  the  buyer  in  the  custody 
of  the  seller:  See  cases  cited  in  Thorndike  v.  Bath,  114  Mass.  110; 
19  Am.  Rep.  318;  note  to  Claflin  v.  Rosenberg,  97  Am.  Dec.  342.  :■ 
monographic  note  to  Shindler  v.  Houston,  49  Am.  Dec.  335,  on  suf- 
ficiency of  delivery  and  acceptance  to  take  verbal  sale  of  goods  out 
of  the  statute  of  frauds:  Webster  v.  Anderson,  42  Mich.  554;  86 
Am.  Rep.  462. 

THE  QUESTION  OF  DELIVERY,  In  sales,  Is  noticed  in  Cum- 
mings  v.  Oilman,  90  Me.  524.  It  is,  in  fact,  the  principal  point  in- 
volved In  that  case,  which  was  an  action  of  trover  for  forty-five  bar- 
rels of  apples,  There  was  a  verdict  for  the  defendants.  The  apples 
were  raised  by  one  Ingham.  The  plaintiff,  Cummings,  contended 
that  Ingham  had  sold  the  apples  to  Gordon  &  Henry,  traders  at 
Readfield,  who*  In  torn,  had  sold  them  to  the  plaintiff.  The  defend- 
ants, Gilman  and  another,  asserted  that  Ingham  had  sold  and  de- 
livered the  apples  to  them,  that  they  were  bona  flde  purchasers  with 
no  notice  of  any  sale  by  Ingham  to  any  other  party,  and  that  they 
had  paid  in  full  for  the  apples.  In  holding  that  the  defendants  were 
entitled  to  the  apples,  the  court  said:  "Although  the  general  rule  is 
that  aa  between  seller  and  purchaser,  and  as  against  strangers  and 
trespassers,  the  title  to  personal  property  passes  by  sale  without  de- 
livery (when  no  question  arises  In  relation  to  the  statute  of  frauds), 
nevertheless  the  same  rule  does  not  operate  against  subsequent  bona 
fide  purchasers,  attaching  creditors  without  notice,  and  others 
standing  in  like  relation.  To  render  a  sale  valid  against  these 
there  must  be  delivery  of  the  property  sold:  Ludwlg  v.  Fuller,  17 
Me.  1G2;  35  Am.  Dec.  245;  Vining  v.  Gilbreth,  39  Me.  496;  McEee  v. 
Garcelon,  60  Me.  105;  11  Am.  Rep.  200.  When,  therefore,  the  same 
goods  are  sold  to  two  different  purchasers,  by  conveyances  equally 
valid,  It  is  well  settled  that  he  who  first  lawfully  acquires  the  pos- 
session will  hold  them  against  the  other:  Lanfear  v.  Sumner,  17 
Mass.  110;  9  Am.  Dec  119;  Jewett  v.  Lincoln,  14  Me.  116;  31  Am. 
Dec.  36;  Brown  v.  Pierce,  97  Mass.  46;  93  Am.  Dec.  57. 

"In  this  case,  the  apples  remained  In  the  vendor's  possession  unfit 
the  defendants  hauled  them  away.  The  sale  under  which  the  plain- 
tiff claims  title  was  to  Gordon  &  Henry,  while  the  apples  were  lying 
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In  a  bin,  unpacked.  They  never  paid  for  the  apples,  and  the  only 
expense  they  had  been  to  was  the  packing.  The  barrels  belonged 
to  Ingham.  The  court,  under  proper  Instructions,  presented  the 
contention  of  the  parties  to  the  jury.  Defendants  claimed  that  the 
first  alleged  sale  was  conditional,  that  the  conditions  never  having 
been  complied  with,  it  became  merely  an  executory  contract,  unful- 
filled by  the  parties  to  it  If  it  was  a  conditional  sale,  and  anything 
further  remained  to  be  done  by  either  party  as  a  condition  precedent 
to  the  passing  of  the  title,  then  there  was  no  completed  sale.  All 
questions  of  fact  in  relation  to  the  contract  of  sale  by  Ingham  to 
Gordon  &  Henry,  and  of  delivery,  were  left  to  the  jury,  and  from 
an  examination  of  the  evidence  we  see  no  reason  for  disturbing  the 
verdict" 


Wyman  v.  Gay. 

[90  Mains,  186.] 

EXEMPTION-WAIVER  OF,  BY  SALE.— To  claim  property 
as  exempt  is  a  personal  privilege  of  the  debtor,  but  he  may  waive 
such  privilege,  and  does  waive  it,  when  he  conveys  the  property  to 
another,  especially  when  with  fraudulent  intent. 

EXEMPT  PROPERTY,  SALE  OF  IN  FRAUD  OF  CREDIT- 
ORS—RECOVERY BY  INSOLVENT'S  ASSIGNEE.— Although  cer- 
tain chattels  and  policies  of  life  Insurance  where  the  annual  pre- 
mium on  each  is  less  than  one  hundred  and  fifty  dollars,  are  ex- 
empt from  attachment  while  in  the  hands  of  an  Insolvent  debtor, 
yet,  if  he  conveys  such  properly  to  a  particular  creditor,  so  as  to 
give  him  a  fraudulent  preference  over  other  creditors,  it  is  placed 
without  the  protection  of  the  statute  of  exemptions,  and  the  debt- 
or's assignee  in  insolvency  may  recover  the  property,  or  its  value, 
including  the  value  of  the  policies,  for  the  benefit  of  all  the  cred- 
itors. 

Trover  by  Samuel  D.  Wyman,  the  assignee  of  an  insolvent 
debtor  named  Alfred  W.  Huston,  against  Gilbert  E.  Gray,  for  the 
conversion  of  certain  personal  assets,  namely,  a  horse,  calf,  sleigh, 
robe,  blanket,  cow,  harness,  pung,  etc.,  sold  by  Huston  to  Gay. 
Two  policies  of  life  insurance  were  also  assigned  by  the  debtor, 
at  the  time  of  the  sale,  to  the  defendant.  The  case  was  reported 
to  find  out  whether  the  plaintiff  could  recover,  and,  if  so,  for 
how  much. 

W.  H:  Hilton,  for  the  plaintiff. 
T.  P.  Pierce,  for  the  defendant 

88  HASKELL,  J.  Trover,  by  the  assignee  of  an  insolvent 
debtor  against  a  creditor  to  recover  the  value  of  chattels  convey- 
ed to  him  by  the  debtor  in  fraud  of  the  insolvent  law. 

The  case  found  the  conveyance  to  have  been  fraudulent,  but 
the  defendant  claims  that  the  chattels,  when  conveyed  to  him, 
were  exempt  from  attachment  and  therefore  do  not  belong  to 
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the  assignee.  This  defense  is  groundless.  Exempted  property 
is  a  personal  privilege  of  the  debtor.  He  may  waive  it,  and  cer- 
tainly does  waive  it  when  he  conveys  it  to  another.  His  interest 
in  the  property  is  then  gone.  He  cannot  reclaim  it  or  recover  it. 
If  it  serves  a  fraud,  his  assignee  may  do  so  and  thereby  prevent 
an  unequal  distribution  of  his  assets  among  his  creditors.  Nason 
t.  Hobbs,  75  Me.  396,  is  directly  in  point.  There  the  assignee 
sued  to  recover  the  value  of  a  yoke  of  oxen,  sold  by  the  debtor 
*•  before  his  insolvency  in  fraud  of  creditors.  Exemption  of 
the  oxen  from  attachment  was  set  up  as  a  defense.  The  court 
says  at  the  date  of  the  insolvent  proceedings  the  debtor  "did 
not  then  own  the  oxen,  for  he  had  sold  them  the  day  before  to 
the  defendant,  and  he  could  not  legally  claim  sold  oxen  as  ex- 
empt." The  jury  found  the  value  of  the  chattels  on  the  day  of 
their  convevance  to  the  defendant  to  have  been  one  hundred  and 
forty-seven  dollars  and  thirty-five  cents,  which  sum  the  plain- 
tiff may  recover  with  interest  from  the  date  of  conversion. 

The  plaintiff  also  sues  to  recover  three  hundred  and  forty-five 
dollars  and  fifty-two  cents,  the  agreed  value  of  two  policies  of 
insurance  on  the  insolvent's  life,  conveyed  by  him  to  the  defend- 
ant in  fraud  of  the  insolvent  law,  and  thereby  converted  to  his 
own  use.    The  same  defense  as  to  the  chattels  is  interposed.  Re- 
vised Statutes,  chapter  49,  section  94,  is  invoked.    That  section 
exempts  all  such  policies  where  the  annual  premium  is  less  than 
one  hundred  and  fifty  dollars,  meaning  on  each  one,  from  "at- 
tachment and  from  all  claims  of  creditors,  during  the  life  of  the 
assured."    This  statute  means  to  allow  the  assured  such  prop- 
erty, while  he  holds  it,  free  from  the  claims  of  creditors,  but, 
when  he  sells  it  for  cash  he  will  have  received  its  equivalent,  and 
the  purchaser  will  hold  an  investment,  a  security  that  is  just  as 
much  a  part  of  his  estate  as  a  bond  or  promissory  note  would  be. 
So  when  the  insured  assigns  his  policy  in  payment  of  a  debt, 
the  policy  becomes  assets  in  the  hands  of  a  creditor,  and  he 
should  not  thereby  be  permitted  to  gain  a  fraudulent  preference 
in  his  own  favor  over  other  creditors  of  the  same  debtor.    When 
the  assured  parts  with  his  policy,  he  places  it  without  the  protec- 
tion of  the  statute.    It  then  becomes  the  same  as  any  chattel, 
and  the  title  goes  to  the  assignee  in  insolvency,  rather  than  to 
work  a  fraud.    Any  other  doctrine  might  be  made  to  thwart  the 
equality  of  creditors  and  make  it  possible  for  a  dishonest  debtor 
to  give  his  property  to  a  single  creditor.    He  might  take  his  en- 
tire assets  and  procure  numerous  policies  of  insurance,  with  an- 
nual premiums  of  not  over  one  hundred  and  fifty  dollara  on  each 
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as  in  this  case,  and  appropriate  the  whole  of  them  to  a  favored 
creditor. 

We  think  the  defense  of  exemption  does  not  apply  to  the  pol- 
icies any  more  than  to  the  chattels,  and  that  the  plaintiff  may 
40  recover  for  their  conversion  the  agreed  value  of  three  hun- 
dred and  forty-five  dollars  and  fifty-two  cents;  but  as  the  case 
does  not  show  when  that  value  attached,  it  must  be  presumed 
as  of  the  date  of  the  verdict,  from  which  time  interest  should 
be  added. 

Judgment  for  plaintiff. 

WAIVER  OP  EXEMPTION— FRAUD.— The  right  to  exemption 

f  .*oib  execution  is  a  personal  privilege  which  the  debtor  may  waive: 
Browu  v.  Leiteh,  GO  Ala.  313;  31  Am.  Rep.  42.  The  owner  of  prop- 
erty exempt  from  execution  may  confer  a  clear  and  valid  title  to  It 
by  sale  or  gift:  Carhart  v.  Harshaw,  45  Wis.  340;  30  Am.  Rep.  762. 
He  may  convey  or  exchange  it  even  after  the  delivery  of  the  execu- 
tion to  the  officer:  Paxton  v.  Freeman,  6  J.  J.  Marsh.  234;  22  Am. 
Dec.  74.  If  the  gift  or  sale  is  valid  when  made,  creditors  cannot  after* 
ward  impeach  it  as  fraudulent:  Carhart  v.  Harshaw,  45  Wis.  340; 
80  Am.  Rep.  752. 

IF  PROPERTY  IS  EXEMPT  BY  LAW  from  attachment  and  exe- 
cution, the  creditors  of  its  owner  cannot  be  prejudiced  by  any  dispo- 
sition he  may  make  of  it.  Its  transfer,  therefore,  cannot  defraud 
them;  nor  can  it  be  regarded  as  an  agreement  that  it  shall  be  taken 
under  execution  against  its  former  owner,  or  a  waiver  of  the  right  to 
insist  that  it  Is  not  subject  to  execution).  The  decision  in  the  principal 
case  must,  of  course,  be  accepted  as  establishing  the  law  upon  the 
subject  In  the  state  of  Maine.  It  is  contrary  to  both  reason  and 
precedents:  Freeman  on  Executions,  sec.  153;  Carse  v.  Retlcker,  96 
Iowa,  25;  58  Am.  St  Rep.  421;  Bank  of  Versailles  v.  Guthrey,  127 
Mo.  189;  48  Am.  St.  Rep.  G21;  Pipkin  v.  Williams,  57  Ark.  242:  38 
Am.  St.  Rep.  241;  and  outside  of  the  state  in  which  It  was  pro* 
nonnced  should  be  regarded  as  a  mere  judicial  freak. 
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TAXATION  OF  WATER.— Water  is  not  a  distinct  subject  of 
taxation.  As  an  element,  it  is  not  property  any  more  than  air;  but, 
when  used,  its  potential  power  becomes  actual  by  operating  upon 
real  property,  thereby  giving  it  value,  and  that  value  is  the  basis  for 
the  purposes  of  taxation. 

TAXATION  OF  WATER  FOR  MILL  PURPOSES.— Water  for 
mill  purposes  is  not  a  distinct  subject  of  taxation  until  so  applied. 
It  then  becomes  the  main  element  of  value,  not  as  water,  not  a* 
power,  but  as  an  integral  part  of  the  mill  itself,  and  is  indirectly 
the  subject  of  taxation  as  a  part  of  the  mill  property. 

TAXATION  OF  WATER,  AND  OF  LAND  EXCLUSIVE  OF 
WATER.— If  a  corporation  owns  a  dam  on  a  river  which  runs  be- 
tween two  cities,  and  has  its  established  place  of  business  in  on* 
city,  where  the  water  power  from  the  dam  is  applied,  its  water  pow- 
er in  the  other  city  la  merely  potential  and  not  taxable,  except  la- 
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directly  In  the  valuation  of  mills  with  which  It  Is  need,  but  the  dam 
and  the  land  upon  which  It  stands  In  the  latter  city  may  be  properly 
taxed  there  at  a  reasonable  valuation  exclusive  of  the  water  power 
created  thereby. 

Abatement  of  a  tax.  The  Union  Water  Power  Company  own- 
ed a  dam  across  the  Androscoggin  river  at  Lewiston  Falls.  The 
river  was  the  dividing  line  between  the  cities  of  Lewiston  and 
Auburn.  The  company's  established  place  of  business  was  in. 
Lewiston  where  the  water  power  from  the  dam  was  applied;  but 
the  assessors  of  Auburn  assessed  a  tax  in  that  city  upon  the  dam 
and  water  rights  of  the  company.  The  company  filed  a  petition 
for  an  abatement  of  the  tax,  which  was  refused  by  the  assessors. 
The  company  then  filed  its  petition  in  court,  which  was  passed 
on  by  the  presiding  justice,  who  found  as  a  matter  of  fact,  and 
ruled  as  a  matter  of  law,  that  the  water  power  in  question  was 
appurtenant  to  the  dam  and  to  the  real  estate  of  the  company 
flowed  thereby,  in  the  sense  that  the  capacity  of  the  dam  and 
real  estate  for  valuable  use  was  fully  considered  in  fixing  their 
valuation  in  the  city  of  Auburn;  but  that  it  was  not  appurtenant 
to  such  dam  and  real  estate  in  the  sense  that  the  water  power, 
which  was  taxed  in  connection  with  the  mills  in  the  city  of 
Lewiston,  could  be  a  distinct  subject  of  taxation  in  the  city  of 
Auburn.    The  case  was  heard  on  the  defendant's  exceptions. 

W.  H.  White,  S.  M.  Carter,  and  J.  A.  Morrill,  for  the  plaintiff. 

N.  W.  Harris,  J.  A.  Pulsifer,  W.  W.  Bolster,  A.  R.  Savage,  J. 
W.  Symonds,  D.  W.  Snow,  and  C.  S.  Cook,  for  the  defendant. 

64  EASKELL,  J.  This  is  an  appeal  from  the  action  of  the 
assessors  of  Auburn  in  refusing  an  abatement  of  taxes.  It  comes 
up  on  exceptions  to  the  rule  for  valuation  applied  below  to  a  dam 
from  the  center  of  the  river  to  the  Auburn  shore  holding  back 
water  that  is  taken  by  canal  on  the  opposite  shore  in  Lewiston 
and  there  used  for  mill  power. 

It  is  contended  that  Auburn  may  assess  the  power  created  by 
the  dam  within  its  own  limits  although  applied  elsewhere.  This 
contention  seems  to  have  been  partially  sustained  by  the  court 
below,  and  we  think  it  erroneous.  Water  power  until  applied 
to  mills  is  potential,  not  actual,  in  the  sense  that  it  is  property 
subject  to  taxation.  When  applied  to  the  mills  it  becomes  a  part 
of  the  property,  thereby  giving  them  value,  the  proper  subject 
of  taxation.  It  then  becomes  the  main  element  of  value,  not  as 
water,  not  as  power  but  as  an  integral  part  of  the  mills  them- 
selves. Without  it,  what  value  could  a  water  mill  have?  If  the 
rule  should  be  held  otherwise,  it  would  overturn  the  present 
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method  of  taxation  throughout  the  state.  We  have  three  princi- 
pal rivers,  taking  their  rise  in  lakes  in  the  northern  wilderness. 
At  the  outlet  of  these  lakes  immense  dams  hold  back  and  store 
water  for  the  use  of  mills  below.  If  the  rule  of  taxing  the  poten- 
tial use  of  water  should  be  adopted,  it  would  send  the  principal 
part  of  the  power  of  these  rivers  for  taxation  into  unorganized 
and  remote  districts,  and  deprive  cities  and  towns  of  that  ele- 
ment to  be  considered  as  estimating  the  value  of  water  mills 
for  purposes  of  taxation.  Under  that  rule,  their  value  might 
be  almost  nominal,  w  because  their  power  is  the  controlling 
agencv  that  makes  value.  But  it  is  said  that  the  owner  of  the 
dam  may  not  be  the  owner  of  mills.  That  he  simply  stores  up 
water  for  sale  to  the  millowner.  That  should  make  no  differ- 
ence. The  water  itself  is  not  property,  although  he  alone  may 
use  it.  When  he  does  so,  the  power  it  produces  attaches  to  the 
mill  and  becomes  an  element  in  the  value  of  the  mill.  When  he 
sells  it,  the  same  result  follows  as  if  he  applied  it  to  his  own 
mill.  The  mill,  where  it  is  applied,  becomes  the  more  valuable 
thereby.  It  there,  indirectly,  becomes  the  subject  of  taxation 
as  a  part  of  the  mill  property.  The  water  in  a  mill  pond  cannot 
be  regarded  as  property  apart  from  the  mill  that  uses  it,  and 
separate  ownership  makes  no  difference.  Water  as  an  element  is 
not  property  any  more  than  air.  When  used,  its  potential  power 
becomes  actual  by  operating  upon  real  property  and  thereby 
giving  it  value,  and  that  value  is  the  basis  for  the  purposes  of 
taxation. 

The  first  case  brought  to  our  notice  is  Boston  Mfg.  Co.  v.  New- 
ton (1839),  22  Pick.  22,  the  facts  of  which  were  precisely  like 
the  facts  in  the  case  at  bar  in  all  material  particulars.  The 
plaintiff  owned  a  dam  across  Charles  river,  one-half  in  Newton 
and  the  other  half  in  Waltham.  The  mills  were  wholly  in  Wal- 
tharo.  Newton  assessed  one-half  the  dam  and  one-half  the  water 
power.  The  tar.  was  paid  under  protest,  and  suit  brought  to  re- 
cover it  bnck  as  an  unlawful  assessment  upon  the  water  power. 
Mr.  B.  "R.  Curtis  was  of  counsel  for  the  plaintiffs,  and  Mr.  Rufus 
Choate  counsel  for  the  defendants.  The  opinion  of  the  court 
was  by  Chief  Justice  Shaw,  and  the  court  says:  "Water  power 
for  mill  purposes  is  not  a  distinct  subject  of  taxation.  It  is  a 
capacity  of  land  for  a  certain  mode  of  improvement,  which  can- 
not be  taxed  independently  of  the  land. 

"But  the  objection  to  this  mode  of  taxation  is  not  the  only 
or  the  principal  objection  to  the  tax  in  question.  The  court  are 
of  opinion  that  the  water  power  had  been  annexed  to  the  mills, 
that  it  went  to  enhance  the  value  of  the  mills,  and  could  only 
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be  taxed  together  with  the  mills,  as  contributing  to  increase  their 
value.  As  the  mills  were  wholly  situated  in  Waltham,  and  were 
taxable  M  there,  they  were  not  liable  to  be  taxed  in  Newton." 
That  doctrine  has  been  recognized  in  Massachusetts  ever  since. 

In  Lowell  y.  County  Connors.,  6  Allen,  131,  a  corporation 
owned  certain  canals  with  appurtenances,  whereby  it  was  enabled 
to  furnish  certain  mills,  owned  by  its  stockholders,  water  for 
power.  For  nine  months  in  the  year  it  had  a  surplus  of  water 
for  sale  to  other  taken,  and  the  court  held  that  the  canals  were 
assessed  in  the  valuation  of  the  mills  to  the  proportion  of  the 
power  furnished  to  them,  and  that  their  value  for  retaining  the 
surplus  of  water,  if  any,  might  be  directly  assessed  to  the  corpora- 
tion, but  does  not  authorize  the  assessment  of  water  power  per  se. 
In  this  state,  very  likely  the  canals  would  be  assessed  wholly  to 
the  owner,  and  the  power  included  in  the  assessment  of  the 
mills  only. 

In  Pingree  v.  County  Oommrs.,  102  Mass.  76,  it  was  held  that 
a  dam  and  structures  were  taxable  independent  of  the  water 
power  which  they  had  created.  The  court  says:  "They  are  cap- 
able of  being  estimated  by  a  reasonable  valuation,  not  dependent 
upon  nor  including  the  worth  of  the  water  power  with  which  they 
are  connected/9  It  explains  Lowell  v.  County  Commrs.,  6  Allen, 
131,  by  saying:  "There  was  no  diversity  of  right  or  jurisdiction 
in  that  case,  which  made  it  necessary  to  determine  whether  the 
canals  and  land  adjoining  them  could  be  taxed  to  the  millowners 
•s  water  power  against  a  conflicting  interest/* 

Fall  River  t.  County  Commrs.,  125  Mass.  567,  holds  that 
right  of  iBowage  is  an  easement  in  land  that  cannot  be  taxed  in- 
dependently, and  the  court  say  that  it  forms  part  of  the  water 
power  which  is  taxed  in  connection  with  the  mills,  as  enhancing 
their  value. 

Flax  Pond  Water  Co.  v.  Lynn,  147  Mass.  31,  holds  that  one 
who  owns  the  right  to  maintain  a  dam  and  sluiceway  upon  the 
land  of  another,  and  is  in  the  enjoyment  thereof,  may  be  deemed 
as  in  possession  of  real  estate  for  the  purposes  of  taxation,  and 
that  the  soil  may  properly  be  taxed  to  him.  This  is  the  doctrine 
of  Paris  t.  Norway  Water  Co.,  85  Me.  330;  35  Am.  St.  Eep.  371. 

Lowell  v.  County  Commrs.,  152  Mass.  381,  holds  that  land  en- 
hanced by  the  ownership  and  use  of  the  water  power  appurte- 
nant m  thereto  may  be  so  taxed,  notwithstanding  existing  stat- 
utes. 

The  plaintiff's  dam  and  the  land  upon  which  it  stands  within 
the  city  of  Auburn  may  be  properly  there  taxed  at  a  reasonable 
valuation,  exclusive  of  the  water  power  created  thereby.    That  is 
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potential  and  not  taxable,  except  indirectly  in  the  valuation  of 
mills  with  which  it  is  used.  The  doctrine  held  in  Paris  v.  Nor- 
way Water  Co.,  85  Me.  330,  35  Am.  St  Rep.  371,  is  analogous. 

We  are  aware  that  a  different  doctrine  prevails  in  New  Hamp- 
shire, but  do  not  think  it  so  well  comports  with  our  state  polity, 
and  would  give  so  just  and  equal  basis  for  taxation  as  the  one 
we  are  constrained  to  adopt:  Cocheco  Mfg.  Co.  v.  Strafford,  51 
N.  H.  455;  Winnipiseogee  Lake  etc.  Co.  v.  Gilford,  64  N.  H. 
337;  Amoskeag  Mfg.  Co.  t.  Concord,  66  N.  EL  562. 

Although  the  ruling  below  seems  to  be  incorrect,  yet,  as  it  is 
more  strongly  in  the  defendant's  favor  than  it  is  entitled  to 
have,  the  exceptions  must  be  overruled. 

Exceptions  overruled. 

EMERY,  J.,  DISSENTED.  He  said:  "I  find  myself  unable  to 
Cully  acquiesce  in  the  reasoning  of  the  learned  opinion,  though  It 
seems  to  have  support  in  the  cases  cited  from  Massachusetts.  The 
-case  bears  to  me  a  different  aspect,  and,  in  view  of  the  great  Im- 
portance of  the  question  in  a  state  like  Maine,  a  consideration  of 
the  case  in  this  aspect  may  not  be  useless.  I  venture,  therefore,  to 
-express  my  views  in  a  separate  opinion. 

"I  do  not  see  the  necessity,  and  I  doubt  the  expediency,  of  under- 
taking to  ofetermine  whether  what  is  called  'the  water  power*  Is 
wholly  appurtenant  to  the  dam,  or  wholly  appurtenant  to  the  mill, 
or  partly  appurtenant  to  each,  or  whether  it  is  incorporated  info 
either. 

"If,  by  the  term  'water  power/  is  meant  the  'waterfall,'  or  the 
'mill  privilege,'  then  it  is  simply  a  parcel  of  land  over  which  a 
stream  of  water  flows  and  falls,  and  is  to  be  taxed  in  the  town  in 
which  it  is  situated.  So  far  as  the  land  is  more  valuable  by  reason 
of  the  stream  and  fall  upon  it,  so  far  are  these  to  be  considered  in 
the  valuation  of  the  land,  and  no  farther.  This  consequent  Increase 
of  value  is  a  question  in  commercial  economics  and  requires  for  its 
determination  the  consideration  of  possible  revenues  to  be  drawn 
from  the  land  and  the  possible  price  to  be  obtained  for  it. 

"If,  by  the  term  'water  power,'  is  meant  the  force,  energy,  or,  to 
quote  from  the  opinion,  the  'potentiality'  of  falUng  water,  then  it  is 
not  appurtenant  to,  nor  annexed  to,  nor  an  integral  part  of,  any 
particular  parcel  of  real  estate.  It  is  Just  force,  as  gravitation  is 
force.  It  may  be  exerted  by  or  upon  some  material  object,  but  it  is 
no  part  of  that  object,  either  as  an  appurtenance  or  otherwise. 
Gravitation  affects  all  matter,  but  it  is  not  In  nor  appurtenant  to 
matter. 

"The  intensity  of  the  force  exerted  by  falling  water  is  according 
to  the  height  from  which  it  falls.  While  this  force  is  exerted  to 
some  extent  throughout  the  whole  length  of  a  river,  it  is  usually  only 
at  comparatively  few  places  that  the  fall  is  sufficiently  sharp  to  de- 
velop Intensity  enough  to  be  made  practically  serviceable  as  a  me* 
chanical  power.    It  is  only  at  these  places,  these  'falls'  thus  formed 
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by  nature,  that  successful  efforts  have  so  far  been  made  to  utilize 
this  force. 

"But  under  our  law  such  utilization  can  be  made  only  by  leave 
of  the  owner  of  the  land  under  and  abutting  the  falls  on  either  side. 
However  great  the  intensity  of  the  force  exerted  by  the  water  at 
the  particular  falls  In  question,  however  easy  its  utilization,  how- 
ever great  the  demand  and  imperative  the  need  for  its  utilization* 
the  owner  of  the  land  holds  the  Indispensable  key.  He  can  impose 
his  own  terms  for  its  use.  This  rule  of  law  may  often  give  a 
monopoly  of  great  value.  The  falls  upon  his  land  may  be  the  only 
one  on  a  large  river  and  within  a  wide  territory.  He  has,  in  such 
case,  not  a  monopoly  of  the  force  exerted  by  the  water  of  the  river, 
but  a  monopoly  of  the  only  practical  means  or  opportunity  for  ita 
utilization. 

'This  monopoly,  thus  valuable,  is  an  incident  of  the  ownership  of 
the  land  and  may  often  be  the  principal  element  in  the  value  of  the 
land.  Large  revenues  may  often  accrue  to  the  landowner  solely 
from  this  monopoly.  This  monopoly,  this  revenue  or  chance  of  rev- 
enue from  it.  should  be  included  Jin  an  estimate  of  the  value  of  the 
land.  The  whole  value  of  the  land  with  all  these  incidents  is  to  be 
assessed  and  taxed  in  the  town  in  which  the  land  is  situated. 

"The  Union  Water  Power  Company  owns  land  in  Auburn  under 
and  abutting  the  falls  on  the  Androscoggin  river  known  as  'Lewis- 
ton  Falls.'  Upon  this  land  it  has  erected  dams  for  the  utilization 
of  the  force  exerted  by  the  water  in  plunging  over  the  falls.  The 
force  thus  utilized  Is  of  Immense  power,  and  is  in  great  demand  in 
that  neighborhood  for  the  propulsion  of  the  machinery  of  numerous 
large  factories.  The  force  is  great  enough  to  furnish  power  for 
much  additional  machinery,  if  ever  needed.  The  Union  Water 
Power  Company  has  the  monopoly  not  strictly  of  the  force,  the 
power,  but  of  the  land  upon  which  must  be  placed  the  essential  ap- 
pliances to  utilize  it.  The  company  owns,  not  strictly  the  power, 
but  the  gateway  through  which  alone  the  power  can  be  captured 
and  led  out.  It  can  thus  Impose  such  toll  as  it  will  upon  all  use  of 
the  power.  It  can  make  every  mill  and  machine  using  the  power 
a  tributary  to  its  exchequer.  This  monopoly,  this  power  of  exact- 
ing tribute  from  the  increasing  needs  of  the  community,  may  be  of 
much  more  value  than  the  cost  of  the  dam  and  the  value  of  all  the 
other  Incidents  of  the  land.  This  monopoly  value  is  an  incident 
of  the  land,  and  should  be  Included  in  an  estimate  of  the  value  of 
the  land  for  taxation  in  Auburn.  If  only  part  of  the  land  is  in  Au- 
burn, there  should  be  a  proportional  division  of  the  whole  value. 
The  determination  of  this  monopoly  value  Is  likewise  a  question 
In  commercial  economics. 

"I  do  not  see,  therefore,  the  need  or  expediency  of  declaring 
whether  4water  power'  thus  made  available  through  the  company's 
land  Is  appurtenant  wholly  or  partly  to  that  land,  or  whether  it 
passes  on  down  the  canal  and  becomes  annexed  to,  or  incorporated 
In,  the  mills  below.  As  well  try,  it  seems  to  me,  to  determine 
whether  the  force  of  the  electric  current  is  appurtenant  to  the  dy- 
namo, or  to  the  lamp,  or  motor;  whether  the  force  that  propels  a 
cannon  ball  is  appurtenant  to  the  cannon  or  to  the  target;  whether 
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the  wind  Is  a  part  of  the  bellows  or  of  the  Are.    The  force  is  being 
continually  expended,  if  continually  renewed. 

"As  to  the  mills,  all  that  can  be  annexed  to,  or  Incorporated  in, 
them  as  to  water  power  ia  the  somehow  acquired  right  against  the 
owner  of  the  dam  to  have  the  water  power  transmitted  to  them. 
If  such  a  right  has  been  acquired  by  the  millowners,  either  per- 
sonally or  as  an  incident  of  the  ownership  of  the  mill,  the  value 
of  such  right  is  to  be  estimated  in  assessing  the  owner  or  the  mllL 
The  existence  of  a  contract  or  covenant  between  the  owner  of  the 
mill  and  the  owner  of  the  dam,  which  contract  runs  with  the  mill 
and  the  dam,  may  add  to  the  value  of  each  instead  of  subtracting 
from  the  value  of  either.  It  should  not  be  assumed  that  taxing  in 
Lewiston  the  right  of  the  mill  to  have  water  power  from  the  dam 
in  Auburn  should  reduce  the  tax  in  Auburn  upon  the  correspond- 
ing right  of  the  dam  to  receive  compensation  therefor.  The  water 
power  is  not  to  be  taxed  in  either  town.  The  increased  value  of  the 
real  estate  by  reason  of  the  Incident  natural  monopoly,  or  Incident 
acquired  rights,  is  to  be  taxed  in  the  town  In  which  the  real  estate 
is  situated. 

"The  request  of  the  city  of  Auburn  was  that  the  presiding  justice 
consider  the  water  power  as  appurtenant  to  the  dam,  and  as  prop- 
erly taxable  in  the  same  municipality.  The  presiding  justice  de- 
clined to  do  this  in  terms,  but  I  Infer  from  the  language  of  his  find- 
ing that,  in  fixing  the  valuation  of  the  real  estate  Of  the  Union  Wa- 
ter Power  Company  in  Auburn,  he  did  fully  consider  and  Include 
its  capacity  for  valuable  use  as  Indicated  in  this  note,  I  think  this 
was  all  the  city  could  require  of  him.  His  estimate  of  that  value 
after  considering  and  including  all  the  proper  elements  is  conclu- 
sive. There  is  no  provision  for  an  appeal  therefrom.  Exceptions 
overruled." 


TAXATION.— RIGHTS  IN  A  RESERVOIR  OP  WATER  are  real 

estate,  and  taxable  where  the  land  by  which  the  reservoir  Is  created 
is  situated,  and  not  where  the  rights  are  utilized  for  producing  a 
water  power:  See  note  to  Paris  v.  Norway  Water  Co.,  35  Am.  St. 
Rep.  377. 


Cumberland  County  v.  Central  Wharf  Stbam 

Tow-Boat  Company. 

[yO  Maine,  95.] 

SHIPPING— TUGBOAT  OWNERS— NEGLIGENCE  IN  TOW- 
ING.—A  company  owning  a  steam  tug  engaged  In  towing  a  vessel. 
Is,  as  to  third  parties,  the  active,  directing,  and  responsible  agent 
conn "Uin?  the  movements  of  the  vessel  it  is  undertaking  to  tow; 
and,  if  injury  is  caused  to  third  parties  by  its  negligence  in  man- 
aging the  tow,  it  Is  answerable  to  them  for  it,  even  if  those  upon  the 
vessel,  by  their  fault,  contribute  to  the  Injury. 

SHIPPING  —  NEGLIGENCE  IN  TOWING  —  BAR  TO  AC- 
TION.—If  the  master  of  a  steam  tug  Is  negligent  while  towing  a  ves- 
sel, and  injury  results  therefrom  to  a  third  party,  a  suit  against  the 
owner  of  the  tug  for  such  injury  ia  not  barred  because  of  an  action 
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pending  against  the  owner  of  the  vessel  for  the  same  Injury,  as  the 
plaintiff  can  recover  compensation  from  either  the  vessel  or  the  tug, 
if  each  has  been  guilty  of  a  fault  causing  the  injury. 

SHIPPING  —  NEGLIGENCE   IN    TOWING  —  INJURY    TO 

THIRD  PERSON— PROXIMATE  CAUSE.— If  the  master  of  a  steam 
tog  with  a  vessel  In  tow  causes  Injury  to  a  bridge  across  tide  water 
while  towing  a  vessel,  the  fact  that  the  bridge  owner  has  not  fully 
complied  with  the  requirements  and  conditions  of  his  authority  to 
build  and  maintain  the  bridge,  as  by  having  the  draw  from  fifteen  to 
twenty  inches  less  than  the  required  width,  will  not  prevent  him 
from  recovering  damages  for  the  Injury,  where  it  appears  that  the 
variation  in  the  width  of  the  draw  was  not  one  of  the  real  and 
proximate  causes  of  the  injury. 

Action  brought  by  the  inhabitants  of  Cumberland  county 
against  the  Central  Wharf  Steam  Tow-Boat  Company  for  inju- 
ries to  the  Portland  bridge,  caused  by  the  three-masted  schooner 
"Viator"  striking  the  western  corner  of  the  bridge  seat,  while  in 
tow  of  the  defendant's  steam  tug,  "Salem."  On  the  day  follow- 
ing the  accident,  the  county  commenced  an  action  against  the 
owners  of  the  schooner,  and  that  action  was  pending  when  the 
present  action  was  brought  about  two  weeks  afterward.  There 
was  a  verdict  for  the  plaintiff  against  the  towboat  company, 
while  the  action  against  the  owners  of  the  schooner  was  6till 
pending,  for  the  full  cost  of  restoring  the  bridge.  The  defend- 
ant moved  to  have  the  verdict  set  aside,  and  filed  exception!. 

Charles  A.  True  and  Richard  Webb,  for  the  plaintiff. 

Benjamin  Thompson,  for  the  defendant. 

••  EMERY,  J.  The  undisputed  facts  are  these:  The  schooner 
"Viator"  was  lying  at  the  Eastern  Railroad  dock  in  Portland 
harbor,  up  Fore  river  above  the  second  bridge.  She  was  in  •* 
charge  of  the  mate,  but  had  a  full  crew  on  board.  The  defendant 
company,  a  corporation  engaged  in  the  business  of  towing  ves- 
sels for  hire,  sent  one  of  its  servants,  Captain  Howe,  in  the  steam 
tug  "Warren,"  accompanied  by  the  steam  tug  "Salem,"  to  tow 
the  "Viator"  from  its  dock  down  through  the  bridges  to  the 
outer  harbor,  preparatory  to  her  going  to  sea.  Arriving  at  the 
dock,  the  "Warren"  made  fast  to  the  schooner's  starboard  quar- 
ter, while  the  "Salem"  took  a  line  from  her  starboard  bow.  The 
two  tngs  thus  towed  the  schooner  off  from  the  pier,  and  took 
her  down  to  the  upper  or  railroad  bridge.  The  draw  of  this  up- 
per bridge  being  too  narrow  for  the  tug  and  schooner  to  pass 
through  abreast,  the  "Warren"  cast  off  and  fell  behind,  while 
the  "Salem"  went  on  ahead  towing  the  schooner  behind  with  a 
twenty-fathom  hawser.  After  passing  through  the  upper  draw 
in  this  manner,  the  draw  of  the  lower  bridge,  the  Portland  bridge, 
was  in  plain  sight  about  seventeen  hundred  feet  distant    The 
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"Salem,"  after  a  momentary  stop,  kept  on  towing  the  schoonei 
by  the  hawser,  while  the  "Warren"  followed  behind  the  schoon- 
er, bnt  disconnected.  The  wind  was  blowing  rather  across  the 
river  from  the  Portland  or  left-hand  side. 

As  they  thus  approached  the  Portland  bridge  draw,  Captain 
Griffin  of  the  "Salem"  called  back  to  the  schooner  that  he  would 
go  through  the  Portland  side  of  the  center  pier  of  the  draw  and 
for  the  schooner  to  follow  him.  Captain  Howe  of  the  "Warren/* 
then  astern,  called  out  for  the  schooner  to  keep  up  to  the  wind- 
ward, i.  e.,  toward  the  Portland  shore.  To  do  this  required  a 
somewhat  starboard  helm.  The  "Salem"  passed  midway  through 
the  draw  all  right,  but  when  very  near  the  draw  the  helm  of  the 
schooner  was  put  farther  to  starboard,  and  she  suddenly  sheered 
to  port  in  toward  the  abutment  on  the  Portland  side. 

When  this  sheer  was  seen,  orders  were  at  once  shouted  from  the 
tugs  for  the  schooner  to  put  her  helm  to  port,  but,  before  these 
orders  could  take  effect,  she  struck  the  abutment  of  the  bridge 
on  that  side  with  her  port  bow,  inflicting  damage  to  the  bridge. 

There  was  some  contention  as  to  whether  the  manner  of  tow* 
ing  through  the  draw  (i.  e.  by  the  "Salem"  going  ahead  and 
towing  with  a  twenty-fathom  hawser,  while  the  "Warren"  cast 
off  and  9S  merely  followed  behind)  was  decided  upon  by  the 
master  of  the  schooner  or  the  master  of  the  tugs.  This  question 
we  think  is  practically  immaterial,  as  will  appear  further  on. 

The  real  cause  of  the  starboard  helm  of  the  schooner  and  her 
consequent  sudden  sheer  to  port  at  the  critical  moment  of  enter- 
ing the  draw  was  also  much  in  dispute.  This  question  is  essen- 
tially material,  for  unless  this  cause  was  in  some  fault  of  the 
defendant's  servant,  the  master  of  the  tugs,  the  defendant  can- 
not be  held  liable,  since  no  other  sufficient  ground  appears  in  the 
evidence.  The  plaintiff  contended,  and  there  was  evidence  tend- 
ing to  show,  that  this  movement  of  the  helm  and  consequent  sheer 
of  the  schooner  was  in  obedience  to  orders  from  Captain  Howe  of 
the  "Warren,"  who  was  in  charge  of  the  operation.  The  defend- 
ant contended,  and  there  wae  evidence  tending  to  show,  that 
no  such  orders  were  given  from  the  tugs,  and  that  if  the  helms- 
man had  any  such  order  it  came  solely  from  those  on  the  schoon- 
er. Whatever  be  our  own  belief,  the  jury  have  found  for  the  plain- 
tiff on  this  issue,  and  we  are  constrained  to  say  that  their  finding 
is  not  so  unmistakably  wrong  as  to  justify  us  in  disregarding  it. 
Captain  Howe  admittedly  gave  a  general  direction  to  the  schoon- 
er to  keep  to  windward,  and  hence  it  is  not  very  improbable  that 
he  may  have  enforced  this  general  direction  by  a  special  one  of 
the  same  tenor.    It  must  be  assumed,  therefore,  that  Captain 
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Howe  of  the  "Warren"  did  give  the  order  which  brought  about 
the  disaster.  The  jury  further  fouud  that  the  giving  such  an  or* 
der  at  that  time  under  those  circumstances  was  a  negligent  act, 
and  hence  an  actual  fault  on  the  part  of  the  defendant.  This 
finding,  also,  must  be  assumed  to  be  correct. 

The  legal  propositions  applicable  to  the  above  state  of  facta 
can  be  briefly  stated. 

1.  The  defendant  company  was  engaged  in  a  regular,  well- 
known,  distinctive  business — in  a  recognized  separate  branch  of 
the  business  of  navigation — the  towing  of  sailing  vessels  from 
aea  to  dock  and  from  dock  to  sea,  and  from  place  to  place  and 
in  rivera  and  harbors.  In  such  towing  it  was,  as  to  third  parties, 
the  active,  a8  directing  agent  controlling  the  movements  of  the 
vessel  it  was  undertaking  to  tow.  As  such  active  agent  it  was  liable 
to  third  parties  for  any  injury  caused  them  by  its  negligence  in 
managing  a  tow:  Sproul  v.  Hemmingway,  14  Pick.  1;  25  Am. 
Dec  350;  New  York  etc.  Trans.  Co.  v.  Philadelphia  etc.  Co.,  22 
How.  461.  That  it  adopted  suggestions  from  the  vessel  in  tow 
would  not  relieve  it  from  liability  to  third  parties. 

The  fact  that  those  upon  the  sailing  vessel  were  also  in  fault 
in  managing  the  vessel,  and  by  their  fault  contributed  to  such  in- 
jury to  third  parties,  does  not  exempt  the  defendant,  the  owner 
of  the  tugs.  The  third  party  thus  injured  can  recover  compen- 
sation from  either  the  vessel  or  the  tug,  if  each  has  been  guilty 
of  a  fault  causing  the  injury.  The  fact  that  the  plaintiff  has 
a  separate  suit  pending  against  the  owners  of  the  schooner  "Via- 
tor" for  the  same  injury,  in  which  suit  the  fault  of  the  vessel  is 
alleged  as  the  cause  of  the  injury,  does  not  bar  this  suit  against 
the  owner  of  the  tug:  The  Mabey  etc.,  14  Wall.  204;  The  Atlas, 
93  TJ.  S.  303;  The  Civilta  etc.,  103  U.  S.  699;  Lake  v.  Milliken, 
62  Me.  240;  16  Am.  Sep.  456. 

Applying  these  principles  to  this  case,  if  the  plaintiff  was  not 
also  guilty  of  a  contributing  fault,  it  is  clearly  entitled  to  recover 
of  the  towboat  company  by  reason  of  the  proven  fault  of  the  lat- 
ter in  misdirecting  the  helm  of  the  schooner. 

2.  The  defendant,  however,  insists  that  the  plaintiff  was  guilty 
of  a  contributing  fault  in  that  it  did  not  provide  in  its  bridge 
a  draw  of  the  full  width  of  seventy  feet  from  pier  to  abutment. 
There  was  evidence  tending  to  show  that  the  plaintiffs  authority 
to  build,  or  at  least  maintain,  this  bridge  across  tide  water  was 
accompanied  by  the  requirement  that  the  width  of  the  draw  be- 
tween pier  and  abutment  should  be  full  seventy  feet.  There  was 
also  evidence  tending  to  show  that,  at  the  time  of  the  accident  at 
least,  the  actual  width  was  from  fifteen  to  twenty  inches  less 
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than  seventy  feet.  As  the  contention  of  the  defendant  and  the 
rulings  of  the  presiding  justice  were  based  on  this  evidence,  we 
must  for  the  present  assume  its  truth. 

100  rphg  defendant  contended  that  this  failure  to  comply  with 
the  requirements  and  conditions  of  the  authority  given  the  plain- 
tiff to  maintain  this  bridge  left  the  bridge  an  illegal  structure  aa 
to  the  defendant,  so  that  no  action  could  be  maintained  for  tha 
defendant's  injury  to  it.  The  defendant  further  contended  that 
if  the  main  part  of  the  bridge  waa  not  an  illegal  structure,  such 
part  of  it  as  was  within  the  seventy  feet  limit  waa  illegal  and 
without  legal  protection,  and,  if  such  part  contributed  to  tha 
collision,  the  plaintiff  could  not  recover.  Upon  these  points,  the 
presiding  justice  instructed  the  jury  that  upon  the  evidence  aa 
to  the  width  of  the  draw  there  was  "an  unlawful  obstruction,  but 
that  would  not  necessarily  deprive  the  plaintiff  of  his  right  to 
recover  as  against  a  stranger  who  had  inflicted  this  damage,  if 
it  appeared  that  this  mere  variation  from  the  seventy  feet  waa 
not  one  of  the  real  and  proximate  causes  of  the  injury."  Under 
this  instruction,  the  jury  must  have  found  that  the  variation  in 
the  width  of  the  draw  from  the  required  seventy  feet  down  to 
sixty-eight  feet  and  some  inches  waa  not  one  of  the  real  and 
proximate  causes  of  the  injury. 

The  instruction  waa  in  accordance  with  the  principle  stated 
by  the  United  States  circuit  court  in  Missouri  River  Packet  Co. 
v.  Hannibal  etc.  B.  B.  Co.,  2  Fed.  Bep.  285.  In  that  case,  the 
defendant  was  authorized  to  maintain  a  railroad  bridge  across 
the  Missouri  river,  but  with  a  clear  distance  of  one  hundred 
and  sixty  feet  between  piers.  The  actual  distance  between  the 
piers  was  a  few  feet  less  than  one  hundred  and  sixty  feet.  The 
plaintiff's  boat,  while  passing  under  the  bridge,  was  driven  by 
the  current  against  one  of  the  piers  and  was  damaged.  The 
plaintiff  contended  that  the  mere  fact  of  the  distance  between 
the  piers  being  less  than  the  required  one  hundred  and  sixty 
feet  rendered  the  bridge  an  unlawful  structure,  and  deprived 
its  owner  of  any  defense  against  the  consequences  of  such 
a  collision.  The  jury,  however,  were  instructed  as  followB: 
"Though  you  may  find  from  the  testimony  that  the  width  be- 
tween the  piers  as  constructed  is  less  than  the  act  of  Congress 
requires,  yet  this  violation  of  the  law  by  the  defendant  in  this 
construction  of  its  bridge  is  not  available  to  the  plaintiff  in  re- 
covering damages,  unless  it  caused  or  contributed  to  the  injury 
by  the  plaintiff  complained  of." 

101  A  motion  for  a  new  trial  was  heard  before  the  full  circuit 
bench,  which  declared  through  McCrary,  circuit  judge,  that  the 
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above  instruction  stated  the  true  rule  upon  the  subject.  In 
Dimes  v.  Petley,  15  Q.  B.  276,  the  owner  of  a  wharf  claimed 
damages,  as  here,  from  the  owner  of  a  vessel  for  his  negligence 
in  running  his  vessel  against  the  wharf.  The  defendant  claim- 
ed, as  here,  that  the  wharf  as  against  him  was  an  illegal  struc- 
ture. It  was  held  by  the  court  that  the  offered  defense  was  not 
sufficient — that  he  would  still  be  liable  if,  by  the  exercise  of 
reasonable  care  and  with  reasonable  convenience,  he  could  have 
avoided  the  collision. 

The  principle  is  also  exemplified  in  Damon  v.  Scituate,  119 
Mass.  67,  20  Am.  Eep.  315,  where  it  was  held  that  the  mere 
fact  that  the  plaintiff  was  traveling  on  the  wrong  side  of  the 
road  in  violation  of  the  statute  did  not  defeat  his  action  for  in- 
juries from  a  collision  with  the  defendant's  team,  if  that  fault 
did  not  contribute  to  the  injury.  So  in  Steele  v.  Burkhardt, 
104  Mass.  59,  6  Am.  Bep.  191,  it  appeared  that  plaintiff,  a  dray- 
man, had  backed  his  team  against  the  curb  and  across  the 
street,  in  violation  of  the  city  ordinance,  and  was  thus  illegally 
partially  obstructing  the  street.  The  defendant,  in  driving 
past  on  the  other  side,  ran  his  wagon  over  the  fore  feet  of  the 
plaintiff's  horse.  It  was  held  that  the  mere  fact  that  the  plain- 
tiff's team  at  the  time  was  an  unlawful  obstruction  did  not  bar 
the  plaintiff's  action,  if  that  circumstance  did  not  contribute 
to  the  injury. 

When  carefully  studied,  the  cases  cited  by  the  defendant  (ex- 
cept perhaps  Missouri  River  Packet  Co.  v.  Hannibal  etc.  B.  B. 
Co.,  79  Mo.  478)  will  be  found  not  to  conflict  with  the  princi- 
ple as  applied  here  by  the  presiding  justice.  They  mainly  go 
to  the  conceded  proposition  that  a  plaintiff  cannot  recover  dam- 
ages for  a  disaster  that  his  own  illegal  or  wrongful  conduct  helped 
bring  about. 

The  exception  to  this  instruction  must  be  overruled.  The 
other  exceptions  upon  the  same  subject  matter  naturally  fall 
with  this  one,  including  that  in  relation  to  damages.  That 
part  of  the  bridge  within  the  required  space  of  seventy  feet  was 
the  plaintiff's  property.  The  jury  have  found  that  it  did  the  de- 
fendant no  harm,  and  was  not  a  factor  in  the  legal  cause  of  the 
disaster.    Hence  it  is  not  without  the  pale  of  the  law. 

102  3.  The  request  for  a  ruling  that  the  "dolphins"  at  the 
ends  of  the  draw  pier  tended  to  justify  the  mode  of  towing  by 
hawser  is  not  urged  in  argument.  The  question  seems  to  have 
become  immaterial. 

Motion  and  exceptions  overruled. 
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SHIPPING— TUGBOAT  OWNERS-NEGLIGENCE  IN  TOWING. 
The  master  of  a  tug  employed  to  tow  a  vessel  Is  the  agent  of  Qie 
owners  of  the  tug,  and,  if  a  collision  Is  caused  by  his  carelessness! 
they  are  liable  therefor:  See  monographic  note  to  Sproul  v.  Hem- 
mingway,  25  Am.  Dec.  854,  stating  the  rule  how  to  determine 
whether  the  owners  of  the  tug  or  those  of  the  towed  vessel  are  lia- 
ble for  such  an  injury.  The  same  rule  is  also  discussed  in  the  ex* 
tended  note  to  Broadwell  v.  Swlgert,  45  Am,  Dec  56,  under  the  sub- 
bead  "Tug  and  Tow."  A  tug  and  her  tow  are  regarded  in  law  as 
one  vessel:  See  monographic  note  to  Baker  v.  Lewis,  75  Am.  Dec* 
601,  610,  on  the  rights  and  duties,  not  founded  on  contract,  of  ves- 
sels in  navigable  waters, 

NEGLIGENCE-PROXIMATE  OAUSB-CONTRIBUTORY  NEG- 
LIGENCE.—Contributory  negligence  when  a  proximate  cause  of  In- 
jury, bars  the  right  of  recovery:  Cllne  v.  Orescent  City  R.  R.  Co., 
43  La.  Ann.  827;  26  Am.  St.  Rep.  187;  but  It  cannot  be  invoked  as  a 
defense  unless  it  is  a  proximate  cause  of  the  Injury:  North  Birming- 
ham etc.  Ry..  Co.  v.  Calderwood,  89  Ala.  247;  18  Am.  St  Rep.  105; 
Virginia  ettc.  Ry.  Co.  v.  White,  84  Va.  498;  10  Am.  St  Rep.  874.  Al- 
though the  person  injured  was  guilty  of  contributory  negligence,  yet 
If  the  defendant  might  have  avoided  the  injury  by  ordinary  care, 
and  did  not  damages  are  recoverable:  Troy  v.  Cape  Fear  etc.  R. 
R.  Co.,  99  N.  C.  298;  6  Am.  St.  Rep.  521;  note  to  Valin  v.  Milwaukee 
etc.  R.  R.  Co.,  88  Am.  St  Rep.  2&  V 
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TORTS— PROCURING   CONTRACT  TO  BE  BROKEN—AN 

ACTION  lies  against  a  third  person  for  wrongfully  procuring  a 
party  to  break  his  contract  with  the  plaintiff,  to  the  tatter's  injury* 
and  the  employment  of  unlawful  or  improper  means  to  induce  him 
to  do  so  is  unlawful.  This  principle  applies  where  the  employer 
breaks  his  contract  as  well  as  where  it  is  broken  by  the  employe^ 
and  is  not,  in  fact  confined  to  contracts  of  employment 

DAMAGES-ACTION  FOR  PROCURING  DISCHARGE  OF 
EMPLOYE.— A  person  is  liable  In  damages  for  inducing,  by  threats 
or  other  unlawful  means,  an  employer  to  discharge  his  employe 
even  when  the  terms  of  the  contract  of  service  are  such  that  the 
employer  may  do  this  at  his  pleasure,  without  violating  any  legal 
right  of  the  employed 

DAMAGES  —  MEASURE  OF,  FOB  PROCURING  DIS- 
CHARGE OF  EMPLOYE.— If  a  person,  by  means  of  fraud  or  In- 
timidation, procures  either  the  breach  of  a  contract  or  the  discharge 
of  a  plaintiff  from  an  employment,  which  but  for  such  wrongful 
Interference  would  have  continued,  he  is  liable  In  damages  for  such 
Injuries  as  naturally  result  therefrom.  The  rule  is  the  same  whether, 
by  these  wrongful  means,  a  contract  of  employment  definite  as  to 
time  Is  broken,  or  an  employer  is  induced,  solely  by  reason  of  sucb 
procurement,  to  discharge  an  employe  whom  he  would  otherwise 
nave  retained. 

TORTS-INDUCING  DISCHARGE  OF  BMPLOYtt-ACTION- 
ABLB  WRONG.— Merely  to  induce  another  to  leave  an  employment 
or  to  discharge  an  employe1,  by  persuasion  or  argument,  however 
whimsical,  unreasonable,  or  absurd,  is  not  in  and  of  Itself  unlawful; 
but  to  Intimidate  an  employer,  by  threats  of  such  a  character  as  to 
produce  this  result  and  thereby  cause  him  to  discharge  an  em- 
ploys, whom  he  desires  to  retain,  and  would  retain  except  for  such 
unlawful  threats,  is  an  actionable  wrong. 
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Action  on  the  case  against  Pendleton  and  others  for  wrong- 
fully causing  the  plaintiff,  Perkins,  to  be  discharged  while  an 
employ^  of  the  Mount  Waldo  Granite  Company.  The  injury 
specially  set  out  in  the  declaration  was  the  plaintiff's  inability  to 
procure  work  after  his  discharge.  A  demurrer  to  the  declaration 
was  overruled,  and  the  defendants  excepted. 

P.    H.  Gillin  and  B.  F.  Dunton,  for  the  plaintiff. 

W.  H.  Fogler  and  W.  P.  Thompson,  for  the  defendants. 

wo  WISWELL,  J.  To  the  plaintiff's  declaration,  which  ap- 
pears in  full  in  the  statement  of  the  case,  the  defendants  filed  a 
general  demurrer,  which  was  overruled  by  the  justice  presiding 
at  nisi  prius,  and  the  declaration  adjudged  good.  The  case 
comes  to  the  law  court  upon  exceptions  to  this  ruling. 

The  plaintiff  alleges  that  upon  a  certain  day  he  was,  and  for 
twenty-two"  years  prior  to  that  time  had  been,  in  the  employ  of 
the  Mount  Waldo  Granite  Company  as  -a  stone  cutter,  working 
by  the  piece;  that  he  was  making  large  profits  out  of  his  em- 
ployment; that  he  would  have  continued  in  such  employment 
from  the  day  named  until  the  date  of  his  writ,  "but  for  the 
wrongful  acts,  inducements,  threats,  persuasions,  and  grievances 
committed  by  said  defendants  against  the  said  plaintiff  as  hero* 
inafter  set  forth";  that  on  the  day  named,  and  "at  divers  other 
times  thereafter  until  the  date  of  the  plaintiff's  writ/'  the  de- 
fendants "did  unlawfully  and  without  justifiable  cause  molest, 
obstruct,  and  hinder  the  plaintiff  from  carry  on  his  said 
trade,  occupation,  or  business  as  a  stone  cutter  for  the  said 
Mount  Waldo  Granite  Company,  and  wrongfully,  unlawfully, 
and  unjustly  had  him  discharged  without  any  justifiable  cause 
from  the  employment  of  the  said  Mount  Waldo  Granite  Com- 
pany by  willfully  threatening,  persuading,  inducing,  and  by 
other  overt  acts  compelling,  the  said  Mount  Waldo  Granite 
Company,  against  its  will  and  without  any  desire  on  its  part  so 
to  do,  to  discharge  the  said  plaintiff  from  its  employ  for  the 
sole  reason  that  the  plaintiff  would  not  become  a  member  in 
the  order  of  the  Mount  Waldo  Branch  of  the  Granite  Cutters' 
National  Union";  whereby  he  suffered  the  injury  sipecially  set 
out  in  his  declaration.  Does  this  statement  of  facts  sufficiently 
set  out  an  actionable  wrong  upon  the  part  of  the  defendants? 
That  an  action  lies  under  certain  circumstances  for  procuring 
a  third  person  to  break  his  contract  with  the  plaintiff  has  been 
frequently  decided  by  the  courts  of  England  and  of  this  coun- 
try. 

In  Lumley  v.  Gye,  2  EL  ft  B.  216,  decided  in  1853,  the  action 
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1T1  was  for  knowingly  and  maliciously  inducing  an  opera  singer 
to  break  her  contract  with  the  plaintiff  to  perform  exclusively 
for  a  certain  time  in  his  theater.  The  right  of  action  was  sus- 
tained by  a  majority  of  the  court. 

In  Bowen  v.  Hall,*  LB.6Q.  B.  Div.  333,  decided  in  1881,  a 
person  had  contracted  to  manufacture  glazed  bricks  for  the 
plaintiff  and  not  to  engage  himself  to  anyone  else  for  a  term 
of  five  years,  the  English  court  of  appeals  held  that  an  action 
could  be  maintained  against  the  defendant  for  maliciously  pro- 
earing  a  breach  of  this  contract,  provided  damage  accrued,  and 
that  to  sustain  the  action  it  was  not  necessary  that  the  employ- 
er and  employ^  should  stand  in  the  strict  relation  of  master 
and  servant.  It  was  said  by  the  court  in  this  case:  'That  where- 
ever  a  man  does  an  act  which  in  law  and  in  fact  is  a  wrongful 
act  and  such  an  act  as  may,  as  a  natural  and  probable  conse- 
quence of  it,  produce  injury  to  another,  and  which  in  the  par- 
ticular case  does  produce  such  an  injury,  an  action  on  the  case 
will  lie.  ...  .  If  these  conditions  are  satisfied,  the  action 
does  not  the  less  lie  because  the  natural  and  probable  conse- 
quence of  the  act  complained  of  is  an  act  done  by  a  third  person 
or  because  such'act  so  done  by  the  third  person  is  a  breach  of 
duty  or  contract  by  him,  or  an  act  illegal  on  his  part,  or  an 
act  otherwise  imposing  an  actionable  liability  on  him.  .... 
Merely  to  persuade  a  person  to  break  his  contract  may  not  be 
wrongful  in  law  or  fact,  ....  but  if  the  persuasion  be  used 
for  the  indirect  purpose  of  injuring  the  plaintiff  or  of  benefiting 
the  defendant  at  the  expense  of  the  plaintiff,  it  is  a  malicious 
act  which  is  in  law  and  in  fact  a  wrong  act  and  therefore  an  ac- 
tionable act  if  injury  ensued  from  it/' 

The  doctrine  of  these  cases  has  been  very  generally  adopted, 
and  the  cases  themselves  very  frequently  cited  by  the  courts  of 
this  country:  Walker  v.  Cronin,  107  Mass.  555;  Bixby  v.  Dun- 
lap,  56  N.  H.  456;  22  Am.  Bep.  475;  Noice  v.  Brown,  39  X.  J. 
L.  669;  Haskins  v.  Royster,  70  N.  C.  601;  16  Am.  Bep.  780; 
Dauiel  v.  Swearengen,  6  S.  C.  297;  24  Am.  Rep.  471. 

In  view  of  these  authorities  and  others  which  it  is  not  neces- 
sary to  refer  to,  it  must  be  conceded  that  for  a  person  to  wrong- 
fully, 1T*  that  is  by  the  employment  of  unlawful  or  improper 
means,  induce  a  third  party  to  break  a  contract  with  the  plain- 
tiff, wheTeby  injury  will  naturally  and  probably,  and  does  in 
fact,  ensue  to  the  plaintiff,  is  actionable;  and  the  rule  applies 
both  upon  principle  and  authority  as  well  to  cases  where  the 
employer  breaks  his  contract  as  where  it  is  broken  by  the  em- 
ploye—in fact  it  is  not  confined  to  contracts  of  employment 


April,  1897.]  Pkbkins  v.  Pendleton.  255 

But  in  this  case  the  plaintiff  does  not  allege  that  the  Mount 
Waldo  Granite  Company  was  induced  by  the  wrongful  means 
adopted  by  the  defendants  to  break  a  contract,  nor  that  tbere 
was  any  contract  between  the  plaintiff  and  the  employer  for 
any  definite  time.  We  must  therefore  assume  that  there  was 
none,  that  either  party  had  the  right  to  terminate  the  employ- 
ment at  any  time,  and  that  the  act  of  the  Mount  Waldo  Com- 
pany in  discharging  the  plaintiff  was  lawful,  and  one  which  the 
company  had  a  perfect  right  to  do  at  any  time.  The  question 
presented  then  is,  whether  a  person  can  be  liable  in  damages 
for  inducing  and  persuading,  by  threats  or  other  unlawful 
means,  an  employer  to  discharge  his  employ^  when  the  terms 
of  the  contract  of  service  are  such  that  the  employer  may  do 
this  at  his  pleasure,  without  violating  any  legal  right  of  the 
employ^.  The  question  is  a  novel  one  in  this  state,  but  it  has 
already  arisen  and  been  passed  upon  by  the  courts  of  some  other 
states. 

In  Walker  v.  Cronin,  107  Mass.  655,  the  plaintiffs  alleged 
that  the  defendant  did  "unlawfully  and  without  justifiable  cause, 
molest,  obstruct,  and  hinder  the  plaintiffs  from  carrying  on" 
their  business  of  manufacture  and  sale  of  boots  and  shoes, 
"with  the  unlawful  purpose  of  preventing  the  plaintiffs  from* 
carrying  on  their  said  business,  and  willfully  persuaded  and  in- 
duced a  large  number  of  persons  who  were  in  the  employment 
of  the  plaintiff/1  and  others  "who  were  about  to  enter  into" 
their  employment,  "to  leave  and  abandon  the  employment  of 
the  plaintiff,  without  their  consent  and  against  their  will,"  and 
alleged  that  the  plaintiffs  lost  the  services  of  said  person  and 
the  profits  and  advantages  they  would  otherwise  have  made, 
and  suffered  losses  in  their  business.  It  will  be  noticed  that  there 
is  no  allegation  here  of  any  definite  contract  as  to  time  178  be- 
tween the  plaintiffs  and  their  employes  who  were  induced  to 
leave  their  employment,  and  one  ground  of  action  was  that  cer- 
tain persons  who  were  about  to  enter  into  their  employment, 
but  who  had  not  commenced  at  the  time,  were  induced  to  leave 
and  abandon  the  employment  of  the  plaintiffs.  But  the  court 
held,  in  an  exhaustive  opinion  which  has  been  frequently  cited 
by  other  courts  in  this  country,  and  which  was  cited  by  counsel 
in  the  argument  in  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div.  633, 
that  the  action  could  be  maintained.  It  is  said  in  the  opinion: 
•This  (declaration)  sets  forth  sufficiently  (1)  intentional  and 
willful  acts  (2)  calculated  to  cause  damage  to  the  plaintiffs  in 
their  lawful  business,  (3)  done  with  the  unlawful  purpose  to 
cause  such  damages  and  loss,  without  right  or  justifiable  cause 
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on  the  part  of  the  defendant,  (which  constitutes  malice),  and 
(4)  actual  damage  and  loss  resulting/9  The  court  quotes  the 
general  principles  as  announced  in  Comyns'  Digest,  Action  up- 
on the  Case:  "In  all  cases  where  a  man  has  a  temporal  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  upon 
the  case  to  be  repaired  in  damages/'  And  goes  on  to  say  that 
"the  intentional  causing  of  such  loss  to  another,  without  jus- 
tifiable cause,  and  with  a  malicious  purpose  to  inflict  it,  is  of 
itself  a  wrong/'  Later  in  the  opinion  the  court  uses  this  lan- 
guage: "Everyone  has  a  right  to  enjoy  the  fruits  and  advantages 
of  his  own  enterprise,  industry,  skill,  and  credit.  He  has  no 
right  to  be  protected  against  competition;  but  he  has  a  right 
to  be  free  from  malicious  and  wanton  interference,  disturbance, 
or  annoyance.  If  disturbance  or  loss  come  as  a  result  of  com- 
petition or  the  exercise  of  like  rights  by  others,  it  is  damnum 
absque  injuria,  unless  some  superior  right  by  contract  or 
otherwise  is  interfered  with.  But,  if  it  come  from  the  merely 
wanton  or  malicious  acts  of  others,  without  the  justification  of 
competition  or  the  service  of  any  interest  or  lawful  purpose,  it 
then  stands  upon  a  different  footing,  and  falls  within  the  prin- 
ciple of  the  authorities  first  referred  to/' 

This  case  was  not  decided  upon  the  ground  that  the  plaintiffs 
could  recover  for  the  loss  of  the  value  of  actual  contracts,  by 
reason  of  their  nonfulfillment,  because,  so  far  as  the  case  shows 
there  was  no  breach  of  contract,  but  the  gravamen  of  the  action 
was,  as  174  expressed  by  the  court,  "the  loss  of  advantages, 
either  of  property  or  of  personal  benefit,  which,  but  for  such 
interference  the  plaintiff  would  have  been  able  to  attain  or  en- 

*  33 

In  Chipley  v.  Atkinson,  23  Fla.  206,  11  Am.  St  Rep.  367,  the 
court  decided  that,  although  no  contract  existed  between  the 
master  and  servant  and  no  legal  right  as  between  them  was 
violated,  still  the  servant  may  maintain  an  action  for  damages 
against  a  third  person  who  has  maliciously  procured  his  dis- 
charge. The  court  in  its  opinion,  after  quoting  freely  from 
Walker  v.  Cronin,  107  Mass.  555,  and  after  referring  to  numer- 
ous other  authorities,  says:  "From  the  authorities  referred  to  in 
the  last  preceding  paragraph,  and  upon  principle,  it  is  apparent 
that  neither  the  fact  that  the  term  of  service  interrupted  is  not 
for  a  fixed  period,  nor  the  fact  that  there  is  not  a  right  of  action 
against  the  person  who  is  induced  or  influenced  to  terminate 
the  service  or  to  refuse  to  perform  his  agreement,  is  of  itself 
a  bar  to  an  action  against  the  third  person  maliciously  and 
wantonly  procuring  the  termination  of  or  a  refusal  to  perform 
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the  agreement.  It  is  the  legal  right  of  the  party  to  such  agree* 
ment  to  terminate  it  or  refuse  to  perform  it,  and  in  doing  so 
he  violates  no  right  of  the  other  paity  to  it;  but  bo  long  as  the 
former  is  willing  and  ready  to  perform,  it  is  not  the  legal  right, 
but  is  a  wrong  on  the  part  of  a  third  party  to  maliciously  and 
wantonly  procure  the  former  to  terminate  or  refuse  to  perform 
it." 

In  Lucke  v.  Clothing  Cutters  etc.  Assembly,  77  Md.  396,  39 
Am.  St.  Rep.  421,  decided  in  1893,  the  action  was  to  recover 
damages  for  the   wrongful    and  malicious  interference  of  the 
defendant,  by  means  of  which  the  plaintiff  was  discharged  from 
his  employment  and  thereby  deprived  of  his  means  of  liveli- 
hood.   The  defendant,  a  labor  organization,  gave  notice  to  the 
plaintiff's  employers  that  in  case  the  plaintiff,  a  nonunion  man, 
was  longer  retained,  it  would  be  compelled  to  notify  all  labor 
organizations  of  the  city  that  their  house  was  a  nonunion  house. 
The  work  of  the  plaintiff  was  entirely  satisfactory  to  his  em- 
ployers, who  intended  to  retain  him  permanently,  but  who  in 
their  contract  reserved  the  right  to  discharge  him  at  the  end 
of  any  week.    The  court  decided  that  the  action  could  be  main- 
tained and  damages  recovered  from  the  defendant  175  for  ma- 
liciously and  wantonly  procuring  his  discharge.    In  that  case, 
the  declaration  alleged  the  procurement  of  a  breach  of  contract 
by  the  wrongful  acts  of  the  defendant;  the  court  held  that  the 
evidence  did  not  sustain  the  declaration,  but  allowed  an  amend* 
ment,  saying:  "If  there  was  no  agreement  for  any  particular' 
period  of  time,  but  the  employment  was  one  in  which  the  agree- 
ment was  that  plaintiff  should  be  given  employment  as  long  as 
he  performed  his  work  satisfactorily,  and  he  has  been  discharged 
from  it  solely  through  the  malicious  and  wrongful  procurement 
of  the  defendant,  and  injury  has  resulted,  he  should  have  laid 
his  case  accordingly."    We  also  quote  from  the  same  opinion 
the  following:  "The  appellant,  by  the  action  of  the  appellee, 
lost  his  place  in  the  month  of  February,  and,  although    per- 
sistently in  quest  of  a  position,  he  did  not  succeed  in  obtaining 
work  until  the  following  April,  when  he  secured  employment 
with  a  merchant  tailor  at  five  dollars  less  per  week  than  he  was 
receiving  when  he  was  discharged.    It  would  be  strange,  indeed, 
if  the  law,  under  such  a  state  of  facts  as  this  record  exhibits, 
provided  no  remedy."    In  this  latter  case  Chipley  v.  Atkinson, 
23  Fla.  206,  11  Am.  St  Eep.  367,  is  quoted  and  expressly  ap- 
proved. 

In  Baycroft  ▼.  Tayntor,  68  Vt  219,  54  Am.  St  Rep.  882, 
decided  in  1896,  it  was  held   that  one  who  procures  the  dis- 
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charge  of  an  employ^,  not  engaged  for  any  definite  time,  by 
threatening  to  terminate  a  contract  between  himself  and  the 
employer,  which  he  had  a  right  to  terminate  at  any  time,  is- 
not  subject  to  an  action  by  the  employ^  for  damages,  whatever 
may  have  been  his  motive  in  procuring  the  discharge.  But  the 
doctrine  of  the  latter  cases  cited  in  this  opinion  was  expressly 
recognized  and  approved  by  the  court  in  this  language:  "The 
authorities  cited  for  the  plaintiff  clearly  establish  that  if  the 
defendant,  without  having  any  lawful  right,  or  by  an  act  or 
threat  aliunde  the  exercise  of  a  lawful  right,  had  broken  up  the 
contract  relation  between  the  plaintiff  and  Libersont,  mali- 
ciously or  unlawfully,  although  such  relation  could  be  termin- 
ated at  the  pleasure  of  either,  and  damage  had  thereby  been 
occasioned,  the  party  damaged  could  have  maintained  an  ac- 
tion against  the  defendant  therefor." 

176  In  Johnston  Harvester  Co.  v.  Meinhardt,  24  Hun,  489^ 
the  court  said:  "A  distinction  has  been  sought  to  be  made  be- 
tween the  cases  where  there  has  been  an  unexpired  time  contract 
and  cases  where  the  services  were  by  the  day,  or  by  the  piece,  but 
I  do  not  think  such  distinction  rests  upon  any  sound  reason. 
....  In  such  case,  the  injury  to  the  property  and  business 
of  the  employer  would  not  consist  so  much  in  breaking  the 
contract  which  existed  as  in  the  loss  of  profits  derived  from  the 
work  of  the  laborer  if  he  continued  in  the  employment*  and  the 
probability  or  certainty  of  such  loss  would  be  in  each  case  a 
question  of  fact." 

The  same  principle  has  been  applied  to  the  procurement,  by 
wrongful  means,  of  the  breach  of  contracts  of  sale.  For  in- 
stance, in  the  case  of  Benton  v.  Pratt,  2  Wend.  385,  20  Am. 
Dec.  623,  the  plaintiff  had  made  an  oral  contract  for  the  sale  of 
chattels;  the  contract  was  not  enforceable  because  within  the 
statute  of  frauds;  the  defendant  fraudulently  represented  that 
the  plaintiff  did  not  intend  to  carry  out  the  contract  and  deliver 
the  chattels,  and  thereby  procured  a  breach  of  the  contract  by 
the  other  party  to  it.  It  was  said  by  the  court:  "It  is  not  mate- 
rial whether  the  contract  of  the  plaintiff  with  Seagraves  &  Wil- 
son was  binding  on  them  or  not;  the  evidence  established  be- 
yond all  question  that  they  would  have  fulfilled  it  but  for  the 
false  and  fraudulent  representations  of  the  defendant." 

And  in  Rice  v.  Manley,  66  N.  T.  82,  23  Am.  Rep.  30,  one 
B.  had  contracted  by  parol  to  sell  and  deliver  to  the  plaintiff 
a  quantity  of  cheese,  but  being  made  to  believe,  by  the  frautf 
of  the  defendant,  that  the  plaintiff  did  not  want  the  cheese, 
•old  it  to  the  defendant.    The  contract  was  not  binding  because 
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within  the  statute  of  fraudc,  but  it  would  have  been  performed 
bj  S.,  had  it  not  been  for  the  fraud  of  the  defendant  The 
court  held  that  an  action  was  maintainable  against  the  defend- 
ant therefor. 

Our  conclusion  is,  that  wherever  a  person,  by  means  of  fraud 
or  intimidation,  procures  either  the  breach  of  a  contract  or  the 
discharge  of  a  plaintiff  from  an  employment,  which  but  for 
such  wrongful  interference  would  have  continued,  he  is  liable 
in  damages  for  such  injuries  as  naturally  result  therefrom;  and 
that  the  rule  is  the  same  whether  by  these  wrongful  means  a 
contract  1TT  of  employment  definite  as  to  time  is  broken,  or  an 
employer  is  induced,  solely  by  reason  of  such  procurement,  to 
discharge  an  employ^  whom  he  would  otherwise  have  retained. 

The  case  of  Heywood  y.  Tillson,  75  Me.  225,  46  Am.  Rep. 
373,  in  no  way  conflicts  with  this  result.  There  the  court  sim- 
ply decided  that  the  defendant  was  not  liable  for  doing  what 
he  had  a  perfect  and  absolute  right  to  do,  even  if  in  doing  this 
he  was  actuated  by  a  malicious  motive  against  the  plaintiff. 
Many  cases  were  cited  to  the  effect  that  "malicious  motives 
make  a  bad  act  worse,  but  they  cannot  make  that  wrong  which 
in  its  own  essence  is  lawful/' 

We  think  that  the  important  question  in  an  action  of  this 
kind  is  as  to  the  nature  of  the  defendant's  act  and  the  means 
adopted  by  him  to  accomplish  his  purpose.  Merely  to  induce 
another  to  leave  an  employment  or  to  discharge  an  employ6,  by 
persuasion  or  argument,  however  whimsical,  unreasonable,  or 
absurd,  is  not  in  and  of  itself  unlawful,  and  we  do  not  decide 
that  snch  interference  may  become  unlawful  by  reason  of  the 
defendant's  malicious  motives,  but  simply  that  to  intimidate  an 
employer,  by  threats,  if  the  threats  are  of  such  a  character  as  to 
produce  this  result,  and  thereby  cause  him  to  discharge  an  em- 
ploy6,  whom  he  desired  to  retain  and  would  have  retained,  ex- 
cept for  such  unlawful  threats,  is  an  actionable  wrong.  Nor 
do  we  differ  from  the  recent  decision  of  the  Vermont  court,  in 
the  case  above  referrecLto,  which  holds  that  a  threat  to  do  what 
the  defendant  had  a  right  to  do  would  not  be  such  a  one  as  to 
make  a  defendant  liable  in  an  action  of  this  kind. 

It  is  the  opinion  of  the  court  that  the  plaintiff's  declaration 
fairly  sets  out  a  cause  of  action  in  accordance  with  these  princi- 
ples; that  the  question  is  one  of  proof  rather  than  of  pleading; 
and  that  if  the  plaintiff  can  prove  the  essential  allegations  con- 
tained in  his  declaration,  he  is  entitled  to  recover. 

Exceptions  overruled. 
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TORTS—INDUCING  EMPLOYER  OR  EMPLOYE  TO  BREAK 
HIS  CONTRACT— DAMAGES.— Every  wrongful  act  of  a  maa 
which  causes  temporal  loss  or  damage  to  another  subjects  him  to  an 
action  upon  the  case:  Graham  v.  St  Charles  Street  R.  R.  Co.,  47 
la.  Ann.  214;  49  Am.  St  Rep.  366.  One  who  knowingly  and  will- 
fully induces  a  servant  to  violate  his  contract  with  his  master  is 
answerable  to  the  master  for  the  Injury:  See  monographic  note  tp 
Webber  v.  Barry,  11  Am.  St  Rep.  474,  on  the  liability  of  a  person 
who  interferes  between  employer  and  employes,  either  to  occasion 
the  latter  to  be  discharged  or  to  voluntarily  leave  their  employment 
8o.  a  labor  union  procuring  the  discharge  of  a  person  from  his  em- 
ployment because  he  is  a  nonunion  man  acts  wrongfully,  and  Is  lia- 
ble for  the  consequent  injury  to  him:  Lucke  v.  Clothing  Cutters' 
etc.  Assembly,  77  Md.  396;  39  Am.  St  Rep.  421.  Though  no  con- 
tract exists  between  the  master  and  servant,  and  no  legal  right  as 
between  them  is  violated,  still  the  servant  may  maintain  an  action 
for  damages  against  a  third  person  who  has  maliciously  procured 
his  discharge:  Chipley  v.  Atkinson,  23  Fla.  206;  11  Am.  St.  Rep.  367. 
If  a  contract  would  have  been  performed  but  for  the  false  and 
fraudulent  representations  of  a  third  person,  an  action  will  lie 
against  him  although  the  contract  could  not  have  been  enforced  by 
action:  Lucke  v.  Clothing  Cutters'  etc.  Assembly.  77  Md.  396:  39 
Am.  St  Rep.  421.  Compare  Raycroft  v.  Tayntor,  68  Vt  219;  54  Am. 
St.  Rep.  882.  That  an  action  may  be  maintained  for  an  Interference 
with,  or  injury  to,  a  lawful  business,  see  Vegelahn  v.  Guntner,  167 
Mass.  92;  57  Am.  St.  Rep.  443;  Graham  v.  St  Charles  Street  R.  & 
Co.,  47  La.  Ann.  1656;  49  Am.  St  Rep.  436. 
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MASTER  AND  SERVANT— PERSONAL  INJURY  TO  SER- 
VANT IN  PAPER  MILLr-PROXIMATE  CAUSE— NEGLIGENCB— 
LIGHT.— If  an  old  and  much  worn  dynamo  belt  breaks,  thus  sud- 
denly extinguishing  the  electric  lights  of  a  papermill,  and  leaving  It 
In  complete  darkness,  with  no  temporary  lights  provided  for  such 
an  emergency,  though  of  frequent  occurrence  and  known  to  the 
company,  and  a  person  employed  as  a  "third  hand"  In  the  machine 
room  is  directed  by  the  machine  tender  to  pull  broken  paper  off  one 
of  the  presses,  while  such  room  Is  in  darkness,  but,  in  doing  so,  finds 
that  the  paper  is  choked  between  the  roll  and  the  "doctor."  and.  In 
his  exertions  to  draw  out  the  choked  paper,  It  breaks,  and  he  at- 
tempts to  save  himself  from  falling  from  the  step  on  which  he  Is 
trtanding  by  seizing  a  rod  or  lever  near  by,  but  fails  to  grasp  It.  by 
reason  of  the  absence  of  light  and  Is  Injured,  the  omission  of  the 
papermill  company  to  exercise  reasonable  care  and  diligence  In 
keeping  the  room  lighted  In  the  night-time,  and  not  the  unexpected 
breaking  of  the  paper,  must  be  regarded  as  the  real,  efficient,  and 
proximate  cause  of  the  Injury,  and  the  company  is,  therefore,  an- 
swerable for  It 

APPEAT^-RETTING  ASIDE  VERDICT  AS  EXCESSIVE— RE- 
DUCING AMOUNT.— If  a  verdict  In  an  action  to  recover  damage* 
for  personal  Injuries.  Is  supported  by  some  evidence,  a  court  on  ap- 
peal. Is  not  Justified  In  saying  that  It  is  manifestly  wrong  and  must 
be  set  aside  as  excessive,  but  It  may  reduce  the  amount 

Action  to  recover  damages  resulting  from  personal  injtiriei 
sustained  by  the  plaintiff  while  employed  in  the  defendant'! 
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paper  mill  at  Bumford  Falls.  On  the  trial,  the  defendant's  mo- 
tion for  a  nonsuit  was  denied  and  he  rested  upon  the  evidence 
presented  hy  the  plaintiff.  A  verdict  of  four  thousand  two  hun- 
dred and  fifty  dollars  was  obtained  by  the  plaintiff. 

F.  L.  Noble  and  B.  W.  Crockett,  for  the  plaintiff. 

G.  A.  Wilson  and  H.  C.  Smyth,  for  the  defendant 

■■*  WHITEHOUSE,  J.  The  plaintiff  obtained  a  verdict  for 
four  thousand  two  hundred  and  fifty  dollars  as  compensation 
for  personal  injuries  sustained  while  employed  in  the  papermill 
of  the  defendant  company  at  Bumford  Falls.  The  case  comes 
up  on  a  motion  to  have  this  verdict  set  aside  as  against  the 
evidence  relating  to  the  question  of  the  defendant's  liability, 
and  also  because  the  damages  are  excessive. 

The  case  was  presented  to  the  jury  on  the  testimony  of  the 
plaintiff  and  his  witnesses,  no  testimony  being  introduced  by 
the  defendant. 

The  accident  occurred  on  the  seventh  day  of  December,  1894, 
while  the  plaintiff  was  engaged  in  the  service  of  the  company  in 
the  SM  capacity  of  "third  hand"  in  a  gang  of  four  on  the  No. 
2  paper  machine  in  the  defendant's  mill.  At  that  time  he  waa 
twenty  years  old  and  had  been  employed  in  the  mill  about  eigh- 
teen months  in  the  aggregate,  viz.,  about  five  months  as  a  helper 
in  setting  up  machines,  about  five  months  as  a  "fourth  hand," 
and  about  seven  months  as  a  "third  hand"  on  the  No.  2  ma- 
chine. The  mill  was  operated  day  and  night,  and  on  the  oc- 
casion in  question  he  was  on  the  night  gang.  About  4  o'clock 
in  the  morning  of  December  7th,  by  reason  of  the  breaking  of 
the  dynamo  belt,  the  electric  lights  by  which  the  mill  was  light- 
ed were  suddenly  extinguished,  leaving  the  machine  room  where 
the  plaintiff  was  employed,  as  well  as  the  rest  of  the  mill,  in 
complete  darkness.  What  then  happened  the  plaintiff  described 
in  his  testimony  as  follows:  "When  the  light  went  out  I  was 
where  the  winder  is,  and  I  was  sitting  down  with  the  fourth 
hand,  and  the  machine  tender  was  down  to  the  wet  end,  lighting 
t  match  once  in  a  while.  Six  ot  seven  minutes  after  the  light 
went  out  the  machine  tender  whistled,  and  he  lighted  a  piece 
of  paper  and  we  went  down,  the  fourth  hand  and  I;  and  he  gave 
me  the  order  to  pull  the  broke  [the "broken  paper]  off  the  sec- 
ond press;  so  I  went  and  T  stand  on  that  step  and  I  begun  to 

pull  off  the  broke,  and  the  broke  was  choked When  I 

stepped  up  on  that  stand  I  went  to  pull  the  broke,  and  I  went 
to  pull  it  out,  and  the  paper  gave  way  in  my  hand  and  I  fell 
backward,  and  I  went  to  stop  myself  from  falling  and  I  went 
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to  put  my  hand  on  the  rod  or  lever,  some  call  it  a  rod,  and  I 
missed  that  rod  and  I  fell,  my  hand  on  the  top  of  the  felt,  and 
my  hand  went  between  the  rolls,  and  it  caught  my  hand  here 
and  yon  see  how  it  cnt  it."  As  the  result  of  the  accident  the 
plaintiff  lost  three  fingers  and  a  portion  of  the  forefinger  of  his 
left  handy  and  a  portion  of  the  outside  of  the  hand  itself. 

There  was  evidence  tending  to  show  that  the  dynamo  belt 
was  old  and  much  worn,  and,  being  used  in  a  wet  place,  its 
strength  had  become  so  impaired  that  it  was  no  longer  suitable 
for  use. 

It  also  appears  that,  from  different  causes,  the  electric  lights 
had  frequently  been  extinguished  prior  to  this  time  on  an 
average  two  or  three  times  a  week,  and  that  they  had  twice 
been  out  for  a  few  859  moments  on  the  night  in  question  before 
the  time  when  the  accident  happened.  In  anticipation  of  these 
contingencies,  a  supply  of  lanterns  had  been  provided  for  tem- 
porary use  while  the  electric  lights  were  out  in  the  room  where 
the  paper  machines  were  located;  but  for  several  months  prior 
to  December  7,  1894,  none  of  these  lanterns  appear  to  be  in  ex- 
istence, and  no  others  had  been  furnished  to  take  the  place  of 
those  broken  or  carried  away. 

There  was,  however,  on  each  press  of  the  paper  machine 
what  is  termed  a  friction  clutch,  which  was  used  to  stop  one  or 
more  of  the  presses  while  the  machines  were  still  running;  and 
orders  had  been  given  by  the  superintendent  to  all  of  the  machine 
tenders  to  stop  the  presses  whenever  the  lights  went  out,  and  the 
paper  broke  in  the  night-time.  But  there  was  evidence  that 
this  order  was  disobeyed  by  the  machine  tender,  who  had  charge 
of  the  operating  of  machine  No.  2,  and  had  been  disobeyed  by 
others  prior  to  that  time. 

In  view  of  this  evidence,  it  is  contended  for  the  plaintiff  that 
there  was  actionable  negligence  on  the  part  of  the  defendant 
company  in  at  least  these  three  particulars:  1.  The  continued 
use  of  a  defective  dynamo  belt  with  full  knowledge  of  its  con- 
dition; 2.  The  omission  to  provide  any  temporary  lights  to 
supply  the  place  of  the  electric  lights  which  were  known  by  the 
defendant  to  be  frequently  extinguished;  and  3.  The  retention 
of  a  disobedient  machine  tender  after  the  knowledge  of  his  al- 
leged inefficiency  and  incompetency.  It  is  confidently  urged 
that,  as  a  practical  result  of  these  conditions,  the  plaintiff  was 
required  to  labor  in  total  darkness  in  connection  with  danger- 
ous machinery,  and  that  on  the  occasion  in  question,  while 
faithfully  and  zealously  performing  his  master's  work,  the 
plaintiff  sustained  an  injury  which  he  would  not  have  received 
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if  the  room  had  been  suitably  provided  with  light  or  with  mean* 
for  lighting  it.  It  is  claimed  that  although  the  unexpected 
breaking  of  the  choked  paper  which  the  plaintiff  was  struggling 
to  draw  out  of  the  machine  may  have  been  the  immediate  oc- 
casion of  his  fall,  the  absence  of  light  was  the  reason  why  he 
failed  to  seize  the  lever  to  save  himself  from  falling;  that  such 
an  occurrence  might  reasonably  be  expected  to  result  from  8eo 
such  a  cause,  either  in  the  way  it  did  happen  or  some  similar 
way,  and  that  it  must  be  regarded  as  the  real  and  proximate 
cause  of  the  injury. 

On  the  other  hand,  the  learned  counsel  for  the  defendant 
company  as  confidently  argue  that  there  was  no  causal  connec- 
tion between  the  temporary  absence  of  light  in  the  machine 
room  and  the  plaintiffs  injury;  that  the  injury  was  not  the  or- 
dinary or  probable  result  of  the  darkness  in  the  room,  but  was 
due  to  the  breaking  of  the  choked  paper,  a  wholly  unlooked-for 
and  unexpected  event,  and  must  be  deemed  a  purely  accidental 
occurrence  causing  damage  without  legal  fault  on  the  part  of 
anyone. 

It  is  also  suggested  that,  as  the  machine  tender  was  only  a 
fellow-servant,  his  failure  to  stop  the  rolls  of  the  press  by  the 
use  of  the  friction  clutch  was  but  the  negligence  of  a  fellow- 
servant,  for  which  the  defendant  is  not  responsible,  if  indeed 
the  failure  to  use  it  was  not  the  negligence  of  the  plaintiff  him- 
self. 

It  is  further  contended  that  the  plaintiff  was  under  no  ob- 
ligation to  obey  directions  from  anyone  to  labor  in  an  unsuit- 
able and  dangerous  place,  and  that  if  he  continued  to  labor  in 
such  a  place,  or  obeyed  an  order  to  perform  a  special  service  in 
such  a  place,  with  full  knowledge  and  appreciation  of  the  dan- 
gers, he  must  be  held  to  have  assumed  all  the  risks  incident  to 
the  service  under  such  circumstances. 

Finally,  it  is  insisted  that  the  plaintiff  should  be  precluded 
from  recovering  by  his  own  want  of  ordinary  care  and  prudence; 
that  after  the  lights  went  out  he  sat  for  six  or  seven  minutes  in 
a  place  of  perfect  safety;  if  he  had  remained  there  no  accident 
would  have  befallen  him;  and  that  the  act  of  stepping  from  such 
a  place  of  security  into  close  proximity  to  the  running  machin- 
ery and  of  reaching  over  it  to  perform  a  dangerous  service  in 
the  midst  of  total  darkness,  was  imprudent  and  reckless,  and 
must  be  deemed  contributory  negligence  on  the  part  of  the 
plaintiff. 

The  principles  of  law  applicable  to  these  several  contentions 
of  the  parties,  on  the  one  side  and  the  other,  have  been  so  fully 
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considered  and  carefully  distinguished  in  the  recent  decisions 
of  this  court  that  no  further  discussion  of  them  can  be  required 
on  the  361  motion  here  presented  for  a  new  trial  as  against  evi- 
dence. They  were  elaborately  stated  and  aptly  illustrated  by 
the  presiding  justice  in  the  instructions  to  the  jury  to  which  no 
exceptions  have  been  taken. 

The  evidence  all  came  from  the  testimony  of  the  plaintiff 
and  his  witnesses,  and  must  receive  all  the  probative  force  to 
which  it  is  fairlv  entitled  when  thus  uncontradicted  and  unmodi- 
fied.     The  evidence  tending  to  show  inefficiency  and    incom- 
petency on  the  part  of  the  "tender"  of  the  plaintiff's  machine 
is  not  sufficient  to  establish  the  liability  of  the  company  on  thai 
ground.    But  the  defendant  had  knowledge  that  it  was  a  com- 
mon occurrence  for  the  electric  lights  to  go  out,  and  it  is  ad- 
mitted the  men  were  expected  to  keep  the  machines  in  opera- 
tion and  carry  on  the  work  during  these  periods  of  temporary 
darkness,  provided  the  paper  did  not  break.    It  is  obvious  that 
there  was  the  same  liability  that  the  paper  would  "break,"  and 
also  that  it  would  gather  and  "choke"  between  the  roll  and  the 
"doctor"  in  the  night-time  as  in  the    daytime,  but  with     lesa 
probability  of    seasonable  discovery.     Under  ordinary  circum- 
stances, however,  it  involved  more  trouble,  difficulty,  and  delay 
to  stop  the  presses  by  means  of  the  friction  clutch  for  the  pur- 
pose of  removing  the  broken  papeT  and  relieving  the  "choke" 
on  the  doctor  than  it  did  to  accomplish  the  same  thing  while  the 
presses  were  running.    Hence  it  does  not  appear  that  the  work- 
men were  ever  reprimanded  for  disobeying  the  order  to  stop 
the  presses  under  such  circumstances.    The  plaintiff  had  but  a 
limited  and  imperfect  acquaintance  with  the  operation  of  the 
machine  on  which  he  was  working.    He  had  never  handled  the 
paper  when  choked,  and  had  received  no  special  instructions 
touching  his  duty  when  the  paper  broke,  except  to  go  upon 
the  platform  or  step  and  remove  the  broken  paper    while  the 
presses  were  running.    He  had  several  times  performed  this  ser- 
vice without  injury  or  apparent  knowledge  of  danger.    On  the 
occasion  of  the  accident,  when  directed  to  "pull  the  broke  off 
the  press,"  he  had  no  knowledge  that  the  paper  was  choked  on 
the  doctor,  and  only  a  partial  appreciation  of    the  peril    in- 
volved in  his  attempt  to  remove  it  in  the  darkness.    When  he 
stepped  upon  the  platform,  in  obedience  to  the  order  of  the 
tender,  se2  he  understood  that  he  was  simply  required  to  render 
the  ordinary  service  of  removing  the  broken  paper  which  he 
had  before  successfully  and  safely  performed.     He  anticipated 
no  unusual  or  extraordinary  service  requiring  greater  risk  or 
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peril.  He  doubtless  understood  that  there  was  a  general  order 
that  the  presses  should  be  stopped  at  night  if  the  paper  broke 
while  the  lights  were  out,  but  he  also  knew  that  this  was  a  cus- 
tom more  honored  in  the  breach  than  the  observance.  He  was 
under  no  obligations  to  obey  an  order  to  remove  broken  paper 
while  the  press  was  in  motion  in  the  darkness,  but  he  evidently 
believed  that  he  was  expected  to  do  it  if  requested  by  the 
machine  tender.  No  accident  had  happened  in  so  doing  prior 
to  that  time.  He  obeyed  that  instinctive  impulse  to  follow  the 
direction  of  his  superior  which  is  the  characteristic  of  a  faith- 
ful, resolute,  and  loyal  servant,  and  his  conduct  is  entitled  to 
be  viewed  in  the  light  of  reasonable  charity. 

The  removal  of  broken  paper  choked  between  the  roll  and  the 
doctor,  while  the  presses  were  in  motion,  was  attended  with 
more  danger  when  the  lights  were  out.  That  the  workman 
might  be  thrown  from  his  proper  position  by  the  sudden  giv- 
ing away  of  the  paper  under  the  force  applied  to  remove  it, 
or  in  some  similar  way,  was  an  occurrence  which  might  reason- 
ably have  been  anticipated  and  regarded  as  likely  to  happen; 
but  the  injurious  consequence  of  such  an  accident  might  have 
been  avoided  if  the  defendant  had  exercised  reasonable  care  and 
diligence  in  providing  sufficient  means  for  lighting  the  room  in 
the  night-time.  The  omission  of  the  defendant  to  exercise 
inch  care,  diligence,  and  prudence  would  thus  become  the  real, 
efficient,  and  proximate  cause  of  the  plaintiff's  injury. 

After  a  careful  examination  of  all  the  evidence  and  of  the  ar- 
guments of  the  learned  counsel,  it  is  the  opinion  of  the  court 
that  while  neither  the  prudence  of  the  plaintiff  nor  the  negli- 
gence of  the  defendant  can  be  regarded  as  conclusively  es- 
tablished, the  verdict  of  the  jury  is  not  so  utterly  without  sup- 
port from  the  evidence  as  to  justify  the  court  in  saying  that  it 
is  manifestly  wrong  and  must  be  set  aside. 

If  the  plaintiff  will  remit  all  of  the  verdict  above  two 
thousand  five  hundred  dollars,  within  8C8  thirty  days  after  re- 
ceipt of  the  rescript  by  the  clerk,  the  motion  for  a  new  trial  is 
to  be  overruled.  Otherwise  the  motion  will  be  sustained  and 
the  verdict  set  aside. 

Ordered  accordingly. 

MASTER  AND  SERVANT— NEGLIGENCE— MASTER'S  INA- 
BILITY TO  SERVANT.— When  injury  happens  to  a  servant  In  the 
course  of  his  employment,  the  master  is  answerable  if  it  was  occa- 
sioned by  his  negligence:  Johnson  v.  Bruner,  61  Pa.  St  58;  100  Am. 
Dec.  613.  When  a  servant  is  employed  on,  or  in  connection  with, 
machinery,  in  the  use  of  which  danger  may  arise,  it  is  the  duty  of 
the  master  to  use  reasonable  diligence  to  guard  against  accident  to 
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fate  employs,  and  to  make  such  reasonable  repairs  or  changes  as 
may  be  necessary  to  prevent  accident  or  to  lessen  risk:  McDonald  v. 
Chicago  etc.  By.  Co.,  41  Minn.  439;  16  Am.  St  Rep.  711.  Where  the 
dangerous  condition  of  machinery  is  foreseen  and  pointed  out  to 
the  owner,  the  duty  is  Imposed  upon  him  to  adopt  every  possible 
precaution  to  avoid  injury  to  those  working  about  it  His  failure  to 
perform  such  duty  makes  him  liable  for  all  resulting  Injury:  Mastln 
v.  Levagood,  47  Kan.  3G;  27  Am.  St.  Rep.  277.  The  negligence  of 
a  fellow-servant  does  not  relieve  a  master  from  liability  to  a  co- 
servant  for  Injury  which  would  not  have  happened  had  the  master 
done  his  duty:  See  note  to  Patnode  y.  Warren  Cotton  Mills,  34  Am. 
St  Rep.  284. 

NEGLIGENCE.— PROXIMATE  CAUSE  is  one  of  which  the  injury 
is  a  natural  and  probable  consequence:  See  monographic  note  to 
Gilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St  Rep.  809,  on  proximate 
and  remote  cause.  It  is  not  necessarily  the  last  act  or  nearest  act 
to  the  injury,  but  It  may  be  such  an  act,  wanting  in  ordinary  care, 
as  actively  aids  in  producing  the  injury,  as  a  direct  and  existing 
cause:  Gonzales  v.  Galveston,  84  Tex.  3;  31  Am.  St  Rep.  17. 
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GRAND  JURY— PRESENCE  OP  A  STENOGRAPHER  BE- 
FORE.—The  presence  of  a  stenographer  before  a  grand  jury  while 
witnesses  are  being  examined,  who  attends,  by  express  order  of  the 
court,  to  assist  the  prosecuting  attorney  in  taking  down  the  testi- 
mony of  witnesses,  and  who  does  take  stenographic  notes  of  the  tes- 
timony, but  who  retires  before  the  Jury  commence  their  delibera- 
tions, invalidates  an  indictment  found  upon  the  testimony  of  wit- 
nesses given  under  these  circumstances;  and  the  respondent  in  the 
indictment  may  take  advantage  of  such  Invalidity. 

INDICTMENT  — OATH  TO  GRAND  JURY— SECRECY — 
PRESENCE  OF  STENOGRAPHER.— An  oath  to  a  grand  jury  to 
keep  the  "state's  counsel"  is  substantially  the  same  as  an  oath  to 
observe  and  keep  "the  secrets  of  the  cause,"  and  relates  to  the  per- 
sons accused  and  the  witnesses,  who  they  are,  and  what  they  testify. 
This  Injunction  of  secrecy  cannot  be  waived  by  the  prosecuting 
attorney  or  nullified  by  the  court  It  Is,  therefore,  not  competent 
for  the  court  to  order  a  stenographer  to  be  present,  before  the  jury, 
during  their  deliberations,  and  take  down  the  testimony  of  wit- 
nesses, where  his  presence  is  not  authorized  by  statute  or  custom. 

AN  OATH  NOT  AUTHORIZED  BY  LAW  Is  extrajudicial  and 
of  no  binding  force. 

The  case  was  heard  on  exceptions  taken  by  the  defendant. 

G.  W.  Heselton,  county  attorney,  for  the  state. 

S.  and  L.  Titcomb,  for  the  defendant. 

994  WISWELL,  J.  To  an  indictment  charging  him  with  be- 
ing  a  common  seller  of  intoxicating  liquors,  the  respondent 
filed  a  plea  in  abatement,  in  which  it  is  alleged,  in  substance, 
that  while  the  grand  jury  which  found  and  returned  this  indict- 
ment was  in  session,  the  presiding  judge  made  and  issued  the 
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following  older  to  the  official  stenographer  of  the  court:  "At 
the  request  of  the  county  attorney,  you  are  instructed  to  attend 
with  him  before  the  grand  jury,  there  to  assist  him  in  taking 
down  the  testimony  of  witnesses  in  the  case  of  State  v.  F.  M. 
Bowman,  being  investigated  by  the  grand  jury.  You  will  not  be 
present  during  the  deliberations  of  said  jury,  and  you  will  not 
disclose  any  testimony  so  taken  down  or  heard  by  you  excepting 
to  said  jury,  or  the  county  attorney,  or  by  order  of  the  court" 
In  obedience  to  this  order,  the  stenographer,  after  being  sworn 
to  faithfully  perform  the  duties  imposed  upon  him  by  the  fore- 
going order,  attended  with  the  county  attorney  before  the  grand 
jury  and  took  down  the  testimony  of  the  witnesses  for  the  state 
in  the  case  against  the  respondent  then  being  investigated.  He 
left  the  grand  jury  room  before  the  jury  commenced  their  de- 
liberations upon  the  case. 

365  To  this  plea  in  abatement  the  county  attorney  demurred, 
the  demurrer  was  sustained,  the  plea  adjudged  bad,  and  the 
respondent  took  exceptions. 

The  question  presented  is,  whether  the  presence  of  a  steno- 
grapher before  the  grand  jury,  while  witnesses  are  being  ex- 
amined, by  express  order  of  court,  who  takes  stenographic  notes 
of  the  testimony,  but  who  retired  before  the  jury  commenced 
their  deliberations,  invalidates  an  indictment  found  upon  the 
testimony  of  witnesses  given  under  these  circumstances. 

It  has  long  been  the  policy  of  the  law,  in  the  furtherance  of 
justice,  that  the  investigations  and  deliberations  of  a  grand  jury 
should  be  conducted  in  secret.  The  obvious  reasons  for  this, 
founded  upon  sound  principles  of  public-  policy,  are  to  secure 
the  utmost  freedom  of  disclosure  of  alleged  crimes  and  offenses; 
to  secure  that  freedom  of  deliberation,  expression  of  opinion 
and  of  action  among  the  grand  jurors  which  would  be  impaired 
if  the  part  taken  by  each  might  be  disclosed  to  the  accused  or  to 
others;  to  prevent,  to  some  extent,  the  opportunity  of  perjury 
and  subornation  of  perjury  by  withholding  the  knowledge  of 
facts  testified  to  before  the  grand  jury;  and  to  conceal  the  fact 
that  an  alleged  crime  is  being  investigated,  or  that  an  indict- 
ment has  been  found,  so  as  to  avoid  the  danger  of  the  escape 
of  the  accused  before  his  arrest. 

In  accordance  with  this  policy,  the  oath  administered  to 
grand  jurors,  established  by  common-law  usage,  ancient  and 
modern,  and  prescribed  by  our  own  statute,  contains  this 
clause:  "The  state's  counsel,  your  fellows,  and  your  own,  you 
sball  keep  secret."  The  expression,  "state's  counsel"  means 
more  than  the  opinions  or  advice  given  by  the  prosecuting  at- 
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torney  to  the  jury.  The  injunction  of  secrecy  applies  as  well 
to  the  secrets  of  the  state,  the  persons  accused,  the  facts  testi- 
fied to  which  indicate  the  guilt  of  the  accused  of  the  offense 
under  investigation,  and  the  witnesses  who  testify  to  such  facts. 
In  the  case  of  State  v.  Fasset,  16  Conn.  457,  it  is  said:  "The 
grand  jury  swear  the  secrets  of  the  cause,  their  own  and  their 
fellows,  they  will  observe  and  keep/  The  secrets  of  the  cause 
must  relate  to  the  persons  accused,  the  witnesses,  who  they  are 
and  what  they  testify/'  We  think  that  the  866  expression  "state's 
counsel/'  in  the  oath  prescribed  by  our  statute,  is  equivalent  to 
"the  secrets  of  the  cause"  construed  in  the  above  case. 

In  view  of  the  fact  that  public  policy  requires  secrecy,  not 
only  as  to  deliberations  of  a  grand  jury,  their  own  counsel  and 
their  fellows,  but  also  as  to  the  witnesses  who  testify,  and 
their  testimony,  the  state's  counsel,  for  the-  reasons  suggested, 
and  as  the  oath  of  the  jurors,  declaratory  of  this  policy,  enjoins 
them  to  keep  secret  the  state's  counsel,  was  it  proper  for  the 
court  to  order  a  person,  other  than  the  county  attorney  or  as- 
sistant, to  be  present  while  witnesses  were  being  examined  be- 
fore the  grand  jury  and  to  take  down  their  testimony?  We 
think  it  was  not;  that  it  was  contrary  to  the  policy  of  our  laws 
and  to  the  universally  prevailing  custom  in  our  state. 

It  would  be  of  little  avail  to  swear  the  jurors  to  keep  secret 
the  "state's  counsel"  and  at  the  same  time  to  open  the  doors  of 
the  jury  room  to  persons  unauthorized  by  law,  while  the  state's 
counsel  is  being  disclosed  to  the  jury.  Although,  in  this  case, 
the  stenographer  went  through  the  form  of  taking  an  oath 
"not  to  disclose  any  testimony  so  taken  down  or  heard  by  you, 
excepting  to  said  jury  or  the  county  attorney,  or  by  order  of  the 
court,"  such  an  oath  was  not  authorized  by  law;  if  was  extra- 
judicial and  had  no  binding  force. 

It  is  true  that  the  obligation  of  secrecy  as  to  the  "state's 
counsel/'  or  state's  secrets,  may  subsequently  be  removed,  and 
that  after  the  purposes  of  secrecy  have  been  accomplished  any 
revelations,  in  this  respect,  may  be  made  which  justice  demands. 
In  accordance  with  this  principle,  the  case  of  State  ▼.  Benner, 
64  Me.  267,  was  decided,  a  leading  case  upon  the  subject,  in 
which  it  is  said:  "But  the  oath  of  the  grand  juror  does  not  pro- 
hibit his  testifying  what  was  done  before  the  grand  jury,  when 
the  evidence  was  required  for  the  purposes  of  public  justice 
or  the  establishment  of  private  rights."  And  again:  "So,  in  all 
cases  when  necessary  for  the  protection  of  the  rights  of  par- 
ties, whether  civil  or  criminal,  grand  jurors  may  be  witnesses.19 

But  in  this  case  neither  public  justice  nor  the  establishment 
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of  16T  private  rights  required  that  the  testimony  of  witnesses, 
who  testified  while  the  accusation  against  the  respondent  was 
under  investigation,  should  be  disclosed  in  the  presence  of  a 
stenographer  whose  presence  was  neither  authorized  by  statute 
nor  custom.  And  at  that  time  none  of  the  purposes  of  secrecy 
had  been  accomplished. 

Another,  and  perhaps  more  difficult  question  is,  whether 
this  is  a  matter  that  can  be  taken  advantage  of  by  the  re- 
spondent. The  presence  of  the  stenographer  affected  only  the 
injunction  of  secrecy  as  to  the  "state's  counsel."  If  this  can  be 
waived  by  a  prosecuting  attorney,  so  that  it  cannot  be  taken 
advantage  of  by  a  respondent,  it  was  done  in  this  case. 

In  State  v.  Clough,  49  Me.  573,  in  which  it  was  decided  that 
the  presence  of  an  unauthorized  person,  who  participated  a&  a 
juror  in  the  proceedings  of  the  grand  jury,  invalidated  the  in- 
dictment, although  twelve  competent  grand  jurors  concurred  in 
finding  it,  it  is  said:  "The  mere  fact  that  a  stranger  was  present 
when  the  indictment  was  found  would  not  render  it  void. 
Though  obviously  proper  and  highly  important  that  the  pro- 
ceedings of  a  grand  jury  should  be  in  secret,  one  who  is  indict- 
ed cannot  take  advantage  of  it  if  they  are  not."  This  question 
was  not  involved  in  the  decision  of  the  case;  the  person  present 
in  the  grand  jury  room  in  that  case  was  an  unauthorized  person 
who  assumed  to  act  as  a  grand  juror;  but  it  is  unnecessary  to 
decide  whether  it  is  a  correct  statement  of  the  law,  because  the 
stenographer,  in  this  case,  was  not  a  mere  stranger.  He  was  in 
the  grand  jury  room  by  express  order  of  court;  he  participated 
in  the  proceedings  to  the  extent  of  taking  and  preserving  the 
testimony. 

Although  the  obligation  of  secrecy  in  regard  to  the  "state's 
counsel,"  required  by  immemorial  usage,  and  imposed  by  the 
oath  of  grand  jurors  prescribed  by  our  statute,  was  undoubted- 
ly intended  for  the  benefit  more  particularly  of  the  state,  we 
think  that  neither  the  prosecuting  attorney  can  waive  it,  nor 
the  court  nullify  its  objects.  If  such  an  order  may  be  made  at 
the  request  of  the  county  attorney,  we  know  of  no  reason  why 
it  may  not  be  done  without  his  request  or  even  against  his  pro- 
test. If  done  under  868  such  circumstances,  the  government 
could  not  present  the  question  for  review  to  the  law  court;  it 
can  only  be  raised  in  any  case  by  a  respondent.  We  think  that 
in  the  interests  of  justice,  and  in  accordance  with  the  princi- 
ples of  public  policy,  it  is  wiser  to  hold  that  this  is  a  matter 
which  may  be  taken  advantage  of  by  a  respondent,  than  that, 
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although  improper  and  unauthorized,  it  cannot  be  made  the 
subject  of  review. 

Another  consideration  should  not  be  lost  sight  of.  The  ob- 
ject of  an  investigation  by  a  grand  jury  is  not  only  to  bring  the 
guilty  to  trial,  but  also  to  protect  the  innocent  from  groundless 
accusation.  The  duties  of  grand  jurors  are  important  and  re- 
sponsible. They  should  be  entirely  independent;  they  should 
be  uninfluenced  by  any  consideration  except  a  desire  to  "dili- 
gently inquire  and  true  presentment,  make  of  all  matters  and 
things9'  given  them  in  charge,  according  to  their  oaths  and 
their  consciences.  If  it  be  competent  for  the  court  to  order  a 
stenographer  to  be  present  and  take  stenographic  notes  of  the 
testimony  of  witnesses  for  such  future  use  as  the  court  might 
order  or  the  law  allow,  it  might  be  done  in  one  case  only  during 
a  whole  session,  while  all  other  matters  were  investigated  in  the 
ordinary  way.  Should  that  be  done,  we  cannot  tell  what  in* 
fluence  such  a  discrimination  might  have  upon  the  jurors.  We 
think  that  in  some  cases  it  might  affect  their  independence, 
and  impair  the  rights  of  the  accused. 

Our  conclusion  is,  that  for  the  reasons  given,  the  proceeding 
is  unauthorized  and  improper  and  that  the  indictment  so  found 
is  void. 

The  entry  will  therefore  be,  exceptions  sustained.  Demurrer 
overruled.  Plea  in  abatement  adjudged  sufficient.  Indictment 
quashed. 

INDICTMENT-OATH— SECRECY.—The  oath  of  a  grand  juror 
requires  him  "to  keep  secret  the  state's  counsel,  his  fellows,"  and  his 
own;  and  none  but  witnesses  "have  any  business"  before  the  grand 
jury:  See  monographic  note  to  Commonwealth  v.  Green,  12  Am.  St. 
Rep.  941  918,  on  grand  juries.  The  object  of  administering  an 
oath  to  grand  jurors  to  keep  secret  their  proceedings  is  for  the  pro- 
tection of  the  grand  jurors  and  in  the  furtherance  of  justice,  and  not 
for  the  protection  of  witnesses  before  the  grand  Jury:  State  v. 
Broughton,  7  Ired.  96;  45  Am.  Dec  607. 
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[90  Mainz,  376.] 

HUSBAND  AND  WIFE  —  HUSBANDS  EXPENDITURES 
ON  WIFE'S  PROPERTY— RIGHTS  OF  HIS  CREDITORS.— If  a 
husband,  at  the  expense  of  his  existing  creditors,  expends  his  own 
money  with  his  wife's  consent  in  making  a  permanent,  visible,  and 
appreciable  addition  to  his  wife's  estate,  and  to  its  value,  as  by 
building  a  stable  on  her  homestead,  she  should  not  be  allowed  to 
retain  any  such  benefit  or  increment  in  value,  but  such  prior  credit- 
ors may,  by  equitable  trustee  process,  compel  her  to  account  for 
the  money  or  estate  thus  absorbed,  although  there  was  no  actual  in- 
tent to  defraud  them. 

HUSBAND  AND  WIFE- HUSBAND'S  LIABILITY  FOR 
RENT  OF  WIFE'S  PROPERTY  OCCUPIED  BY  FAMILY.— A  wife 
may,  at  her  will,  manage  and  dispose  of  her  own  property,  includ- 
ing the  homestead  upon  which  the  family  live,  but  while  It  Is  so 
occupied  she  cannot,  at  least  in  the  absence  of  any  agreement,  re- 
quire the  husband  to  pay  her  rent  therefor;  and  it  follows  that  she 
cannot  insist  upon  It  as  against  his  creditors. 

HUSBAND  AND  WIFE— INVESTMENT  OF  HIS  INCOME 
IN  HER  BUSINESS-BURDEN  OF  PROOF  AS  TO  FAMILY  EX- 
PENSES.—If  a  wife  receives  money  of  her  husband,  it  being  a  part 
of  his  income,  invests  it  in  her  separate  business,  and  then  pays 
family  expenses  out  of  the  proceeds  of  that  business,  the  burden 
Is  upon  her,  as  against  his  prior  creditors,  to  show  affirmatively  the 
amount  actually  consumed  in  such  expenses,  and  that  no  wrong 
was  worked  to  her  husband's  creditors. 

HUSBAND  AND  WIFE— ABSORPTION  OF  DEBTOR  HUS- 
BAND'S PROPERTY  FOR  FAMILY  SUPPORT.— A  wife  will  not 
be  allowed  to  absorb  her  debtor  husband's  property  under  the  cover 
of  family  support.  Hence,  a  court  will  closely  scrutinize,  even  with 
suspicion,  the  transfer,  by  a  husband  to  his  wife,  of  the  former's 
means  and  earnings,  however  innocent  any  such  transaction  may  ap- 
pear on  its  surface,  if  the  effect  of  the  transfer  is  not  for  the  sup- 
port of  the  family,  but  to  store  the  property  away  from  the  reach  of 
creditors. 

Equitable  trustee  process.  The  bill  was  brought  by  Trefethen 
and  others  against  Lynam  and  others,  but  was  dismissed  and  the 
plaintiffs  appealed.  One  portion  of  the  decree  appealed  from 
was  as  follows:  "That  as  Mrs.  Lynam  owned  the  real  estate,  she 
was  entitled  to  its  income,  and  might  justly  appropriate  to  her- 
self from  her  husband's  remittances  an  amount  equal  to  a  fair 
rental  of 'the  premises  occupied  by  her  husband's  family,  which 
were  owned  by  her;  and  that  the  amounts  remitted  to  her  by 
her  husband  have  not  exceeded  the  amount  expended  for  the 
support  of  his  family,  and  the  fair  rental  of  the  premises  oc- 
cupied by  his  family/' 

Benjamin  Thompson,  for  the  plaintiffs, 

J.  A.  Peters,  Jr.,  for  the  defendants. 

878  EirERY,  J.  From  the  documents  and  the  testimony  of 
the  various  defendants  themselves,  the  following  facts  appear  to 
be  practically  undisputed. 
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Tn  1859,  the  defendant,  Linda  M.  Lynam  (then  Linda  M. 
Clement)  was  the  owner  by  inheritance  from  her  father  of  a 
homestead  at  Seal  Harbor,  Mt.  Desert,  and  was  living  upon  it 
with  her  mother.  In  that  year  she  married  the  defendant, 
Captain  Eri  V.  Lynam,  and  the  pair  began  married  life  upon 
this  homestead  and  their  home  has  been  upon  it  ever  since. 
The  family  has  consisted  of  Mr.  and  Mrs.  Lynam,  their  chil- 
dren and  Mrs.  Lynam's  mother.  In  1882,  the  defendant  Rob- 
ert E.  Campbell  married  a  daughter  of  the  other  two  defendants 
and  lived  with  her  upon  the  same  homestead  as  a  member  of 
the  family.  Captain  Lynam's  occupation  was  that  of  a  master 
mariner,  and  he  was  absent  most  of  the  time  after  1874  upon 
foreign  voyages. 

In  1883,  Mrs.  Lynam  and  her  son  in  law  Campbell  began  the 
enterprise  of  building  and  running  a  summer  hotel  on  her  place. 
870  One  hotel  building  was  erected  and  furnished  in  1884  and  a 
second  one  in  1887.  The  money  was  raised  by  notes  of  Mrs. 
Lynam  and  her  mother,  Mrs.  Clement,  secured  by  a  mortgage  of 
the  homestead.  In  this  way  money  was  borrowed  as  follows: 
In  1883,  $4,000  at  8  per  cent,  in  1884,  $6,600  at  8  per  cent,  in 
1887,  $1,500  at  8  per  cent,  amounting  to  $12,100.  In  addition  to 
the  above,  $2,500  were  borrowed  on  note  alone  at  seven  per  cent 
in  1887.  The  business  was  managed  by  Campbell  for  himself 
and  Mrs.  Lynam  under  the  name  of  Lynam  ft  Campbell.  Mrs. 
Lynam  and  a  minor  daughter  worked  in  and  about  the  hotel 
during  the  season  at  least.  The  interest  on  the  loans,  aggregat- 
ing over  $1,000  annually,  and  occasionally  small  sums  upon  the 
principal  were  paid  from  year  to  year  up  to  1892.  A  $1,000  pay- 
ment was  made  in  1889,  and  another  $1,000  payment  in  1893. 
In  1894,  some  of  the  property  of  Mrs.  Lynam  was  sold  to  om 
Cooksey  and  from  the  proceeds  of  that  sale  the  various  mort- 
gages were  finally  paid  that  year. 

During  all  this  time  Captain  Lynam  was  away  at  sea,  coming 
home  at  infrequent  intervals  and  for  short  stops  only.  From 
time  to  time  he  remitted  sums  of  money  to  his  wife,  the  differ- 
ent remittances  varying  in  amount  from  $50  to  $500.  They 
were  usually  by  draft  or  check.  In  making  these  remittances 
Captain  Lynam  gave  no  directions  as  to  what  should  be  done 
with  the  money.  He  seems  to  have  left  its  disposition  entirely 
to  his  wife's  discretion.  The  remittances,  with  but  few  if  any 
exceptions,  were  turned  over  by  Mrs.  Lynam  to  Mr.  Campbell 
and  by  him  deposited  in  the  bank  to  the  credit  of  Lynam  ft 
Campbell,  in  the  same  account  with  the  hotel  business.  One 
draft  of  $350  was  sent  direct  to  Mr.  Campbell  who  deposited  it 
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to  the  same  account.  The  aggregate  amount  of  these  remittances 
is  much  in  dispute.  The  respondents  admit  that  they  averaged 
<700  yearly.  The  plaintiffs  claim  that  they  were  nearer  $1,200 
per  year.  There  seems  to  be  no  exact  account  of  the  amount, 
and  it  is  to  be  largely  determined  by  inference  from  circum- 
stances. 

As  stated  above,  nearly  all  the  remittances,  whatever  the 
amount,  were  turned  into  the  funds  of  Lynam  &  Campbell.  Out 
S8°  of  these  funds  of  Lynam  &  Campbell  were  paid  the  hotel 
expenses,  the  interest  on  the  notes,  the  partial  payments  upon  the 
principal,  and  also  the  family  expenses  of  the  Lynam  and  Camp- 
bell families  who  were  living  together.  No  accounts  were  kept, 
and  both  Mrs.  Lynam  and  Mr.  Campbell  are  utterly  unable  to 
state  the  amount  expended  for  either  or  both  families.  The  two 
families  comprised  five  persons,  Mrs.  Lynam,  her  mother,  and  an 
unmarried  minor  daughter,  with  Mr.  and  Mrs.  Campbell.  Nor 
were  any  accounts  kept  of  the  hotel  business;  but  both  Mrs.  Ly- 
nam and  Mr.  Campbell  say  there  was  little  or  no  profit  in  it. 
Mrs.  Lynam  says  there  was  a  loss. 

At  a  period  about  midway  between  the  years  1874  and  1883, 
Captain  Lynam,  with  his  wife's  consent,  built  a  stable  on  the 
homestead  expending  thereon  about  $300  of  his  own  money.  He 
does  not  claim  to  have  built  the  stable  with  his  own  labor,  and, 
as  he  was  away  at  sea  the  greater  part  of  the  time  after  his  mar- 
riage, it  is  a  fair  inference  that  the  stable  was  built  out  of  hia 
money. 

But  all  this  while,  and  as  early  as  1874,  Captain  Lynam  was 
indebted  to  the  plaintiffs  in  a  sum  of  over  $1,500,  with  interest, 
which  he  has  never  paid  any  part  of  and  has  had  no  property 
in  his  name  with  which  t6  pay  it.  This  indebtedness  (now  in 
the  form  of  a  judgment)  does  not  seem  to  have  been  known  to 
Mrs.  Lynam  or  Mr.  Campbell  till  1889. 

The  plaintiffs  now  bring  this  bill  in  equity  in  the  nature  of 
an  equitable  trustee  process  under  the  Revised  Statutes,  chapter 
77,  section  6,  clause  10,  to  reach  and  apply  to  their  judgment 
the  money  of  Captain  Lynam  thus  appropriated  or  used  in  the 
improvement  of  Mrs.  Lynam's  property,  and  in  her  business 
enterprise.  They  claim  that  they  have  shown  a  direct  appro* 
priation  of  their  debtors  money  to  the  erection  of  the  stable, 
which  they  say  ought,  in  equity  at  least,  to  be  appropriated  to  his 
debts.  While  they  do  not  claim  to  have  shown  any  direct  ap- 
propriation of  any  specific  sum  of  their  debtor's  money  to  the 
payments  on  the  hotel  erections,  they  do  claim  they  have  shown 
a  general  appropriation  of  nearly  all  his  earnings  by  the  busi- 
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nes8  association  of  Lynam  ft  Campbell,  and  their  incorporatioD 
into  the  fund  from  which  that  concern  paid  the  interest,  and 
881  some  parts  at  least  of  the  principal  of  the  hotel  mortgages. 
They  further  claim  that,  having  shown  this,  the  burden  is  on 
the  respondents  to  show  that  the  debtor'6  money  thus  taken  was 
in  fact  expended  for  his  family's  suitable  maintenance,  and  that 
they  have  failed  to  do  this  and  hence  should  submit  to  its  re- 
appropriation  for  his  debts. 

The  justice  hearing  the  cause,  in  the  first  instance,  did  not 
sustain  these  claims  of  the  plaintiffs,  but  dismissed  the  bill  upon 
the  following  grounds  among  others:  1.  As  to  the  stable,  that 
it  was  built  without  any  understanding  between  Captain  Lynam 
and  his  wife  as  to  its  ownership,  and  so  became  a  part  of  the 
wife's  realty  with  no  legal  or  equitable  title  thereto  left  in  him; 
2.  That  Mrs.  Lynam  was  entitled  to  deduct  from  her  husband's 
remittances  a  fair  rental  for  her  homestead  occupied  by  their 
family;  3.  That  (making  the  above  allowance  for  rent)  it  did 
not  appear  that  any  appreciable  or  ascertainable  part  of  Captain 
Lynam's  remittances  was  in  fact  applied  to  his  wife's  property 
or  business.  The  justice  seemed  to  put  on  the  plaintiffs  the  bur- 
den of  showing  such  specific  application.  He  also  seemed  to  in- 
timate that  there  was  or  might  be  a  surplus  if  the  rent  were 
excluded. 

On  account  of  the  intimacy  of  the  marriage  relation,  the  hus- 
band and  wife  cannot  ignore  the  creditors  of  either  to  the  extent 
that  two  strangers  might.  A  debtor's  wife  receiving  her  hus- 
band's earnings  may  entirely  consume  them  in  the  suitable  sup- 
port of  his  family,  including  herself,  without  .becoming  in  any 
way  answerable  to  his  creditors.  She  has  no  right,  however,  as 
against  his  prior  creditors,  to  appropriate  her  husband's  earnings 
or  income  to  making  investments  in  her  own  name  either  for 
him  or  herself,  or  to  keeping  down  or  paying  off  encumbrances 
on  or  otherwise  improving  her  own  property,  or  to  paying  the 
debts  or  increasing  the  profits  of  her  separate  business.  Nor  can 
she  rightfully  retain,  as  against  them,  the  value  of  permanent 
additions  voluntarily  made  by  him  to  her  property.  Outside  of 
the  statute  exemptions  he  cannot  acquire  any  property  which 
shall  be  free  from  the  claims  of  prior  creditors;  nor  can  she  ac- 
quire such  property  out  of  his  principal  or  income.  Whenever 
it  appears  that  she  has  thus  SS2  absorbed  his  money  or  estate, 
she  can  be  compelled  to  account  for  it  by  this  equitable  trustee 
process.  The  prior  creditor  of  the  husband  need  not  show  an 
actual  fraudulent  intent  on  the  part  of  either  husband  or  wife. 
It  is  enough  for  him  to  show  that  the  wife  has  acquired  some 
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property  or  value  out  of  her  husband's  unexempted  principal  or 
income.  This  value  thus  obtained  should  be  restored  by  hei 
for  the  payment  of  his  prior  debts,  though  the  husband  or  his 
representatives  might  have  no  legal  or  equitable  claim  to  such 
restoration.  The  wife  may  owe  a  duty  of  restoration  to  her  hus- 
band's prior  creditors  without  owing  any  such  duty  to  him. 
These  propositions  are  deducible  from  the  following  cases:  Call 
t.  Perkins,  65  Me.  446;  Sampson  v.  Alexander,  66  Me.  182; 
Eobinson  v.  Clark,  76  Me.  494;  Lane  v.  Lane,  76  Me.  526;  Strat- 
ton  v.  Bailey,  80  Me.  345;  Merrill  v.  Jose,  81  Me.  22;  Berry  v. 
Berry,  84  Me.  541. 

1.  It  is  undisputed  that  Captain  Lynam,  while  in  debt  to  the 
plaintiffs  and  having  no  visible  property  of  his  own,  directly  ex- 
pended with  his  wife's  consent  some  $300  of  his  own  money  in 
making  a  permanent,  visible,  appreciable  addition  to  his  wife's 
estate  and  to  its  value — not  merely  keeping  up  the  estate,  or 
carrying  it  on,  but  adding  to  it.  This  addition  (stable)  became 
a  part  of  the  wife's  realty,  and  Captain  Lynam  himself,  as  found 
by  the  justice  of  the  first  instance,  may  have  no  right  in  it,  or 
to  reimbursement  for  it. 

Under  the  principles  above  stated,  however,  the  husband's 
light  is  not  the  test  of  his  prior  creditors'  right.  As  to  them, 
neither  husband  nor  wife  can  erect  buildings  on  her  land  with 
his  money,  and  retain  the  benefit.  In  the  absence  of  fraudulent 
intent  or  active  participation  upon  the  part  of  the  wife,  it  might 
not  be  equitable  to  require  her  to  account  for  the  full  sum  thus 
subtracted  from  her  husband's  means  and  appropriated  to  her 
property,  since  the  benefit  to  her  estate  might  not  be  so  much; 
but  she  should  not  retain  any  benefit  or  increment  in  value  of 
his  estate  made  at  the  expense  of  her  husband's  prior  creditors. 
To  turn  over  to  those  creditors  the  benefit  or  increment,  if  any, 
thus  obtained  would  cause  her  no  loss  of  her  own  property,  but 
would  S88  simply  transmit  some  part  of  the  husband's  property 
to  his  creditors — a  most  equitable  proceeding. 

2.  It  is  undisputed  that  Captain  and  Mrs.  Lynam  and  their 
family  lived  upon  her  homestead.  It  does  not  appear,  however, 
that  there  was  ever  any  agreement  or  understanding  between 
them  for  the  payment  of  rent  by  him  to  her  therefor.  Without 
expressing  an  opinion  upon  the  effect  of  such  an  agreement  if 
its  existence  were  shown,  it  may  be  safely  said  that,  in  the  ab- 
sence of  that  agreement,  the  wife  has  no  right  to  such  rtnt  from 
the  husband.  It  is  true  the  wife  may,  at  her  will,  manage  and 
dispose  of  her  own  property  including  her  homestead  upon  which 
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the  family  live.  She  may  lease  it  to  other  parties  and  recover 
and  retain  the  rent,  but  while  she  occupies  it  herself  with  her 
husband  and  family  she  cannot,  at  least  in  the  absence  of  any 
agreement,  require  the  husband  to  pay  to  her  rent  therefor.  The 
relation  between  them  as  to  such  occupancy  is  that  of  husband 
and  wife  uniting  to  make  a  common  home.  The  relation  of 
landlord  and  tenant  is  not  to  be  inferred  or  implied.  The  occu- 
pation is  that  of  both:  South  worth  v.  Edmands,  152  Mass.  203. 
There  are  doubtless  numberless  instances  in  this  country  where 
the  husband  and  wife  and  family  are  living  upon  a  homestead 
owned  by  the  wife;  yet  no  case  has  been  found  of  a  claim  made 
in  the  courts  by  the  wife  against  the  husband  or  his  estate  for 
the  rent,  in  the  absence  of  an  agreement  This  circumstance  is 
strong  against  the  validity  of  such  a  claim. 

If  the  wife  cannot  insist  on  such  rent,  as  against  her  husband 
or  his  estate,  it  follows  that  she  cannot  insist  upon  it  as  against 
his  creditors.  Her  husband's  indebtedness  does  not  create  for 
her  a  new  right  in  his  property. 

3.  A  wife  simply  keeping  ber  own  and  her  husband's  home  and 
family  need  not  account  to  her  husband's  creditors  for  any  part 
of  his  income  received  by  her,  so  long  as  it  does  not  appear  that 
she  is  using  any  part  of  it  for  her  separate  profit.  In  this  case, 
however,  it  does  affirmatively  appear  that  the  wife  with  a  busi- 
ness associate  was  engaged  in  a  business  for  her  own  profit  en- 
tirely apart  from  her  husband,  and  that  all  or  nearly  all  of  her 
husband's  884  remittances  were,  in  the  first  instance,  turned 
into  his  business,  to  the  account  of  Lynam  &  Campbell.  The 
support  of  the  families  of  both  was  drawn  indiscriminately  from 
the  funds  of  the  business.  This  procedure  was  certainly  unjust 
to  her  husband's  creditors — this  subjecting  their  debtor's  in- 
come, not  solely  to  the  support  of  himself  and  family,  but  to  the 
risk  of  a  business  from  which  he  was  in  no  event  to  derive  any 
profit  or  increase  of  estate.  At  least,  it  has  put  on  the  wife  and 
her  business  partner  the  duty  of  showing  affirmatively  that  such 
absorption  of  her  husband's  income  into  her  property  and  busi- 
ness worked  no  wrong  to  his  creditors — that  an  equivalent  sum 
was  properly  and  actually  consumed  by  the  husband's  family. 
This  they  have  not  done.    At  the  most  they  only  give  a  guess. 

It  is  urged,  at  this  point,  that  the  justice  of  the  first  instance 
has  found  this  to  be  the  fact,  and  that  his  finding  of  fact  is  not 
to  be  reversed  unless  clearly  wrong.  We  do  not  understand  the 
justice  to  have  found  this  specific  fact.  His  finding  was  general, 
including  both  law  and  fact    He  seemed  to  concede  that  the 
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Lynam  family  expenses  alone,  not  counting  rent,  might  not  have 
consumed  the  remittances.  He  made  much  account  of  the  rent 
in  arriving  at  his  conclusion. 

The  lamentable  tendency  of  so  many  debtors  to  transfer  their 
means  and  earnings  to  their  wives'  possession  or  to  expend  them 
upon  their  wives'  properly,  not  for  the  support  of  the  family,, 
but  to  store  them  away  from  the  reach  of  their  creditors,  renders 
it  necessary  for  the  courts  to  scrutinize  thoroughly,  and  even 
with  suspicion,  any  such  transaction  however  innocent  it  appear 
on  the  surface.  The  wife  must  not  be  allowed  to  absorb  the 
debtor  husband's  property  under  the  cover  of  family  support: 
Bobinson  v.  Clark,  76  Me.  494;  Seitz  v.  Mitchell,  94  U.  S.  580. 
Applying  that  scrutiny  to  this  case,  we  are  satisfied  that  at  least 
fifteen  hundred  dollars  of  the  debtor  husband's  earnings  have 
been  used  in  additions  and  improvements  upon  the  wife's  real 
estate  with  her  consent,  by  which  her  estate  has  been  increased  in 
value  to  that  full  amount. 

The  plaintiffs  are  entitled  to  judgment  and  execution  for  that 
amount  and  costs  against  the  debtor  husband  and  the  de- 
fendant wife,  to  be  applied  to  their  former  judgment  against 
the  husband.  The  defendant  Campbell  does  not  appear  to  have 
any  interest  in  the  property,  and  hence  the  bill  should  be  dis- 
missed as  to  him  but  without  costs. 

Decree  below  reversed.  New  decree  in  accordance  with  this 
opinion. 

HUSBAND'S  EXPENDITURES  ON  WIPE'S  PROPERTY- 
RIGHTS  OF  HIS  CREDITORS.— If  a  husband,  with  intent  to  de- 
fraud his  creditors,  gives  his  wife  money,  which  she,  with  full  knowl- 
edge of  that  purpose,  accepts,  and  yields  no  consideration,  she  holds  it 
as  trustee  for  such  creditors,  and  must  account  to  them  for  it  in  equi- 
ty, whether  it  remains  in  her  hands,  or  has  been  expended  upon  her 
real  estate:  Blair  v.  Smith,  114  Ind.  114;  5  Am.  St  Rep.  503.  Mate- 
rials furnished  by  a  husband,  with  his  own  money,  and  used  In  im- 
proving his  wife's  property,  if  he  is  embarrassed,  will  be  regarded  as 
a  gift  In  fraud  of  his  creditors,  who  may  make  the  wife's  estate  lia- 
ble therefor:  Nance  v.  Nance,  84  Ala.  875;  5  Am.  St.  Rep.  878.  That 
the  separate  estate  of  a  wife,  which  has  been  Increased  in  value  by 
the  time,  labor,  and  skill  of  her  husband,  is  not  chargeable  in  law 
with  his  debts,  and  that  he  may  allow  his  Just  obligations  to  go 
unpaid  while  so  Increasing  his  wife's  separate  estate:  See  Boggess 
t.  Richards,  89  W.  Va.  667;  45  Am.  St  Rep.  088,  Compare  note  to 
TrapoeU  t.  Oooklyn,  88  Am.  St  Rep.  47. 
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TRUSTS-CONTRACT-CHECK  TO  BB  DELIVERED  AF- 
TER MAKER'S  DEATH.— If  a  widower  agrees  with  a  woman,  much 
younger  than  he,  that  if  she  will  renew  an  engagement  of  marriage 
with  him  which  he  has  broken,  after  an  engagement  of  many  years, 
without  good  cause,  he  will,  If  he  dies  without  consummating  the 
marriage,  provide  her  at  his  decease  with  enough  property  for  her 
support  for  the  rest  of  her  life  without  labor,  and  some  time  after- 
ward, not  haying  married  her,  and  being  in  failing  health,  he  con- 
siders the  sum  of  five  thousand  dollars  equal  to  the  provision  prom- 
ised her,  and  writes  his  check  for  that  amount,  putting  it  in  his  of- 
fice safe,  in  a  sealed  envelope,  addressed  to  an  uncle  of  hers  in  trust 
for  her  benefit,  after  which  he  says  to  the  uncle,  in  the  office  con- 
taining the  safe,  "There  Is  a  sealed  package  in  my  safe  assigned  to 
you,  placed  there  for  safekeeping,  and  that  package  I  deliver  to 
you  In  trust  for  Dora  M.  Whitehouse  (the  niece  to  which  he  was  en- 
gaged] ;  I  have  not  named  her  in  my  will  for  the  reason  that  what 
that  package  contains  belongs  to  her;  my  brother  knows  all  about 
this,  and  at  my  death  he  will  open  the  safe  and  give  the  package  to 
you,  and  I  Intrust  you  to  give  the  package  to  her  for  the  contents 
belong  to  her";  to  which  arrangement  the  uncle  assents,  and  also 
the  niece  when  Informed  of  it,  the  transaction  exhibits  not  only  a 
declaration  of  trust,  founded  upon  a  valuable  consideration,  with  m 
symbolical  or  constructive  delivery  of  the  package  and  Its  contents, 
but  a  contract  as  well  as  a  trust,  such  contract  being  a  subsisting  ob- 
ligation during  the  life  of  the  promisor.  The  check  is,  therefore, 
valid,  though  It  does  not  come  to  the  payee's  hands  during  the  life 
of  the  drawer,  and  it  is  not  material  that  its  date,  whether  by  do* 
sign  or  mistake,  is  several  months  later  than  the  maker's  death. 

CHECKS-DELIVERY  AFTER  MAKER'S  DEATH— WHAT 
CONSTITUTES  AND  ITS  EFFECT.— If  a  check  is  delivered  by  the 
maker,  In  his  lifetime,  to  a  third  person,  with  directions  to  deliver 
It  to  the  payee  after  the  maker's  death,  and  such  after-delivery  is 
made,  the  payee's  right  to  the  check  takes  effect  at  the  date  of  the 
first  delivery,  and  after  the  first  delivery  the  payee's  demand  for  the 
check  and  a  refusal  by  the  custodian  thereof  to  deliver  it  are,  in  effect, 
equivalent  to  a  second  delivery. 

GIFTS  —  DONATIO  CAUSA  MORTIS  —  DONOR'S  OWN 
CHECK— CONTRACT.— The  doctrine  that  the  donor's  own  check 
may  not  be  the  subject  of  a  donatio  causa  mortis  does  not  apply 
when  such  cheek  is  jrlven  for  a  valuable  consideration  received  by 
the  donor  In  his  lifetime,  for  the  transaction  is  not  a  gift  of  any 
kind,  but  a  contract 

TRUSTS— ENFORCEMENT  OF  IMPERFECT  TRUST  IN- 
STRUMENT AS  A  CONTRACT.— If  an  agreement  is  entered  Into  for 
a  valuable  and  legal  consideration,  and  a  trust  is  intended,  the  mere 
form  of  the  instrument  is  not  very  material,  for  if  the  trust  is  not 
perfectly  executed  or  created  by  the  Instrument,  a  court  of  equity 
may  enforce  It  as  a  contract. 

CHECKS— ASSIGNMENT  OF  FUND— RECOVERY  OF  VH<\ 
CEEDS  OUT  OF  DRAWER'S  ESTATE.— A  check  Is  an  assignment 
of  so  much  of  the  drawer's  funds  as  amount  to  the  sum  designated 
In  the  check,  and,  if  those  funds  are  wrongfully  covered  Into  the 
estate  of  the  drawer  of  the  check  by  his  executors,  both  law  and 
equity  require  that  they  should  be  restored  to  the  true  owner. 

PLEADING— DECLARATION  —  AMENDMENT— UNAVAIL- 
ABLE OBJECTION.— An  objection  to  the  amendment  of  a  declara- 
tion Is  of  no  consequence  where  the  verdict  is  sustained  without  the* 
aid  of  any  amendment. 
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Assumpsit  to  recover  the  sum  of  five  thousand  dollars  for 
money  had  and  received,  brought  by  the  plaintiff,  Dora  M.  White- 
house  against  Eugene  W.  Whitehouse  and  another,  executors  of 
the  estate  of  Dr.  Benjamin  L.  Tibbette,  deceased.  There  was  a 
verdict  for  the  plaintiff,  and  the  defendants  moved  for  a  new 
trial.  They  offered  no  evidence,  and  the  case  was  heard  on  th# 
motion  and  exceptions  of  the  defendants. 

O.  D.  Baker  and  F.  L.  Staples,  for  the  plaintiff. 

L.  C.  Cornish,  E.  W.  Whitehouse  and  W.  H.  Fisher,  for  the 
defendants. 

4w  PETEBS,  C.  J.  The  plaintiff  presents  a  very  meritorious 
claim,  in  this  equitable  action  of  money  had  and  received,  for  the 
4m  recovery  of  the  amount  of  a  check  on  a  Waterville  bank, 
running  to  her  for  the  sum  of  five  thousand  dollars,  and  executed 
by  Dr.  Benjamin  L.  Tibbetts  of  whose  estate  the  defendants  are 
executors.  The  consideration  for  the  check  was  an  indebted- 
ness  for  that  sum  or  more  due  her  from  him  in  his  lifetime,  the 
indebtedness  growing  out  of  their  relations  while  engaged  to 
be  married  to  each  other.  The  matrimonial  engagement  had 
existed  between  them  for  sixteen  or  more  years,  commencing  in 
her  earliest  womanhood  and  ending  when  he  died  September 
19,  1892.  He  was  a  widower  during  the  period  of  their  en- 
gagement, and  much  her  senior  in  years. 

During  their  engagement  a  day  for  their  marriage  had  been 
several  times  appointed  by  them,  and  when  such  day  arrived 
he  had  habitually  made  some  excuse  for  requesting  its  postpone- 
ment. Finally,  on  Thanksgiving  Day  in  1889,  upon  his  again 
failing  to  keep  his  agreement  to  be  married  on  that  day,  feeling 
that  her  self-respect  would  no  longer  permit  such  repetitions  of 
broken  promises,  and  being  strongly  influenced  thereto  by  ths 
wishes  of  her  mother,  she  resolved  to  discontinue  further  rela- 
tions with  him,  and  refused  to  again  renew  or  continue  their  en- 
gagement of  marriage.  Shortly  afterward,  however,  besieged  by 
his  apparently  sincere  promises  and  protestations,  she  became  in- 
duced to  consent  to  a  renewal  of  the  engagement,  in  considera- 
tion of  his  agreement,  expressly  declared  in  the  presence  of  her 
mother,  that,  if  she  would  consent  to  a  renewal  of  the  engage- 
ment and  a  reasonable  postponement  of  the  marriage,  and  he 
should  die  before  a  marriage  between  them  took  place,  he  would 
provide  her  with  an  amount  out  of  his  estate  which  would  be 
enough  for  her  support  for  the  rest  of  her  life  without  Jabor. 
Thereupon  the  engagement  continued,  for  better  or  worse,  until 
he  died,  and  they  never  were  married  to  each  other. 
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The  sequel  is  told  by  Mr.  Taylor,  an  uncle  of  the  plaintiff, 
whose  testimony  we  quote:  "I  am  an  uncle  to  Dora  M.  White- 
house.    (I  am  knowing  to  the  fact  that  for  sixteen  or  seventeen 
years  before  his  death  Dr.  Tibbetts  was  understood  to  be  engaged 
to  Miss  Whitehouse)  and  during  all  that  time  waa  on  intimate 
terms  with  her  and  her  family;  that  in  the  summer  of  1892; 
during  474  hot  weather,  I  called  one  day  on  Dr.  TibbettB,  and 
he  said  to  me,  when  I  went  into  his  office  and  passed  the  timei 
of  day,  'Good  morning,  I  am  very  glad  you  called  for  I  have 
some  important  business  with  you/  and  I  replied,  'All  right/ 
then  the  doctor  said  to  me:  'There  is  a  sealed  package  in  my 
safe  assigned  to  you,  placed  there  for  safekeeping,  and  that  pack* 
age  I  deliver  to  you  in  trust  for  Dora  M.  Whitehouse.    I  have 
not  named  Dora's  name  in  my  will  for  the  reason  that  what  that 
package  contains  belongs  to  her;  my  brother  knows  all  about 
this,  and  at  my  death  he  will  open  the  safe  and  give  the  package 
to  you,  and  I  intrust  you  to  give  the  package  to  Dora  for  th» 
contents  belong  to  her.9    I  said,  'All  right/    Just  previous  to 
the  words  above  stated  I  asked  Dr.  Tibbetts  when  I  entered  his 
office  how  he  was,  and  he  said,  TVell,  poorly;  if  something  don't 
take  place  in  my  favor  pretty  soon  I  can't  stand  it  a  great  while/ 
That  is  all  the  conversation  we  had  on  that  subject. 

"On  the  morning  just  after  Dr.  Tibbetts'  death  I  was  at  the 
house  and  saw  the  doctor's  brother,  Samuel  Tibbetts,  one  of  the 
executors,  in  presence  of  Dr.  Mabry,  and  I  said  to  Mr.  Tibbetts: 
There  is  a  package  in  that  safe  belongs  to  me/  and  he  replied: 
1  have  not  time  to  get  it  now  for  we  are  in  a  hurry  laying  out 
the  doctor';  said  he:  1  am  coming  down  in  a  short  time  after  the 
funeral  to  open  the  safe,  and  then  I  will  hand  it  to  you;  T  will 
notify  you  when  I  am  coming — what  is  your  postoffice  address  V 
and  I  told  him  it  was  South  Vassalboro.     Said  I:  'Give  me  a 
piece  of  paper  and  I  will  write  it  down/  and  then  Dr.  Mabry 
said:  1  know  his  postoffice  address,  and  if  you  forget  it  I  can  tell 
you/    I  answered:   'All  right/  and  that  ended  the  conversation 
with  us  there.    I  received  no  notice  of  the  time  the  safe  was 
opened,  and  Tibbetts  never  did  deliver  to  me  the  package  which 
was  in  the  safe.    Afterward,  on  or  about  the  3d  of  April,  1893, 
I  had  a  talk  with  Tibbetts,  the  executor,  in  the  office  and  in 
the  presence  of  E.  W.  Whitehouse,  and  then  demanded  the  pack- 
age and  check,  but  I  never  got  it,  as  he  declined  to  give  it  to 
me.    Dr.  Tibbetts  died  September  19,  1892. 

"The  same  day  that  Dr.  Tibbetts  delivered  to  me  the  package 
4T5  in  trust  when  I  got  home  I  said  to  Dora:  1  have  got  some* 
thing  to  tell  you,'  and  she  replied:  'What  is  it?9    I  said:  *Dr. 
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Tibbetts  has  left  a  package  delivered  to  me  in  trust  for  yon.'  (She 
replied:  The  doctor  told  me  that  if  he  died  before  we  were  mar- 
ried I  should  be  well  provided  for/)  Neither  Dora  nor  I  knew 
what  the  package  contained  until  after  the  death  of  Dr.  Tib- 
betts. 

"Dr.  Mabry,  S.  S.  Brown,  Samuel  Tibbetts  and  S.  S.  Light- 
body  were  present  when  the  safe  was  opened  and  saw  Brown  take 
and  break  open  the  package." 

Upon  the  interpretation  to  be  given  to  the  testimony  of  Mr. 
Taylor,  in  connection  with  the  other  facts  previously  stated, 
depends  the  question  whether  the  present  action  is  maintainable. 
It  may  not  be  amiss,  however,  to  add  that  the  plaintiff  for  all 
the  time  she  was  engaged  to  the  doctor  was  attentive  to  his  wel- 
fare and  interests  by  a  continual  service  expended  in  keeping  his 
books  and  drawing  off  his  accounts,  doing  his  washing,  mending 
and  making  clothes  for  him,  and  other  like  services. 

When  the  interview  was  had  with  the  uncle  of  the  plaintiff 
by  the  doctor,  only  about  a  month  before  his  death,  the  doctor 
evidently  believed  his  last  sickness  was  upon  him,  and  he  knew 
that  the  contemplated  marriage  was  then  a  most  improbable  if 
not  impossible  thing.  There  may  be  some  doubt  if  he  ever  in- 
tended to  consummate  the  engagement  by  marriage,  but  her 
faith  in  him  never  failed,  although  it  faltered  at  a  time.  But 
he  no  doubt  sincerely  intended  to  keep  his  promise  to  provide 
sufficiently  for  her  out  of  his  estate.  He  calculated  in  his  own 
mind  that  five  thousand  dollars  would  be  equal  to  the  provision 
promised  her,  and  he  drew  the  check  for  that  amount  as  pay- 
ment of  that  sum,  or  as  security  for  its  payment.  The  act  speaks 
for  itself  with  no  uncertainty.  He  says  "this  package  belongs  to 
her/9  thereby  admitting  his  indebtedness  to  her  for  that  amount. 

There  was,  according  to  this  evidence,  at  least  a  most  signifi- 
cant constructive  delivery  of  the  package  and  its  contents  to  Mr. 
Taylor,  while  he  was  in  the  office  where  the  safe  was  in  which  the 
package  was  deposited;  he  assenting  to  the  confidential  instruc- 
tions 47e  imparted  to  him,  and,  although  not  knowing  exactly 
what  the  package  contained,  believing  that  the  contents  were 
valuable,  and  appreciating  the  nature  of  the  trust  committed  to 
him.  The  package  thereafter  remained  in  the  safe  until  the 
doctor's  death,  the  latter  intending  to  make,  and  undoubtedly 
supposing  he  had  made,  a  sufficient  and  legal  delivery  of  the 
package  to  the  trustee.  The  plaintiff  approved  of  the  transac- 
tion when  informed  of  it. 

We  might,  no  doubt,  safely  stop  at  this  point  in  the  discus- 
son,  allowing  the  validity  of  the  check  to  depend  on  a  declara- 
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tion  of  trust  which  is  exhibited  by  the  case,  according  to  the 
principle  in  equity  settled  in  the  late  case  of  Bath  Sav.  Inst.  t. 
Hathorn,  88  Me.  122,  51  Am.  St.  Rep.  382,  and  Norway  Say. 
Bank  v.  Merriam,  88  Me.  146.  But  we  think  this  case  has 
stronger  grounds  to  rest  upon  than  those  cases  have,  and  that 
while  he  resorted  to  some  of  the  forms  of  a  trust  in  order  to 
effectuate  his  intention,  the  doctor  was  endeavoring,  by  what 
he  did,  to  secure  to  the  plaintiff  the  payment  of  five  thousand 
dollars  which  he  conceived  would  be  due  her  under  his  agree- 
ment that  he  would  provide  her  with  enough  out  of  his  estate  to 
support  her  without  labor  on  her  part  during  her  lifetime.  The 
sum  due  her  from  the  nature  of  such  a  contract  would  be  a 
claim  against  his  estate  after  his  death;  but  the  contract  was  a 
subsisting  obligation  binding  him  while  he  lived.  An  action 
would  lie  on  the  original  contract,  or  on  the  check  tendered  by 
him  as  a  settlement  and  payment  of  such  contract,  and  accepted 
by  the  plaintiff  accordingly. 

To  be  sure,  the  check  did  not  come  to  her  hands  in  the  life- 
time of  the  drawer.  Nor  did  it  need  to  in  order  to  be  valid  by 
delivery.  The  delivery  to  the  uncle  inured  to  the  benefit  of  the 
niece,  on  the  principle  that  where  a  deed  or  other  instrument 
of  title  is  delivered  by  a  grantor  in  his  lifetime  to  a  third  person 
with  directions  to 'deliver  the  same  to  the  grantee  after  the 
grantor's  death,  and  such  after-delivery  is  made,  the  title  under 
such  deed  or  instrument  takes  effect  at  the  date  of  the  first  de- 
livery. This  is  because  of  the  effect  of  the  relation  between  the 
two  acts  of  delivery.  Says  Chief  Justice  Shaw,  in  Foster  v.  Mans- 
field, 3  Met.  412,  37  Am.  Dec.  154,  where  the  principle  is  clearly 
discussed:  "When  the  future  delivery  is  to  4TT  depend  on  the 
payment  of  money  or  the  performance  of  some  other  condition, 
it  will  be  deemed  an  escrow.  When  it  is  merely  to  await  the 
lapse  of  time,  or  the  happening  of  some  contingency,  and  not  the 
performance  of  any  condition,  it  will  be  deemed  the  grantor's 
deed  presently/'  In  the  case  cited  it  was  a  deed  of  land  which 
received  a  first  and  a  second  delivery.  But  the  doctrine  is  just 
as  logically  applicable  in  the  case  of  the  delivery  of  a  bond,  check, 
note,  certificate  of  stock,  or  any  other  instrument  or  muniment 
of  title. 

It  is  argued  that  the  second  delivery  never  took  place,  inas- 
much as  the  check  did  not  at  any  time,  even  after  the  doctor's 
death,  come  into  the  hands  of  the  plaintiff.  The  answer  to  such 
suggestion  is,  that  her  demand  for  the  check  and  the  defendants' 
refusal  to  deliver  it  was  in  effect  equivalent  to  a  second  delivery. 
Equity  would  have  compelled  any  person  having  the  check  to 
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surrender  it  to  the  plaintiff,  and  the  law  would  allow  an  action 
for  ite  conversion  against  any  persons  who  had  secreted  or  de- 
spoiled the  sane.  The  defendants  are  estopped  from  asserting 
such  a  point  of  defense. 

Nor  can  the  defense  successfully  rely  on  the  doctrine  that  a 
check  cannot  be  the  subject  of  a  donatio  mortis  causa  unless  the 
check  be  presented  and  paid  in  the  lifetime  of  the  donor;  a 
check,  not  supported  by  value  received,  being  considered  under 
such  circumstances  as  of  a  testamentary  character.  That  is,  a 
man  may  not  donate  what  is  merely  his  own  naked  promise. 
The  objection  does  not  lie  here  because  the  check  in  the  present 
instance  was  not  a  gift  of  any  kind,  but  a  contract  founded  on 
a  full  and  even  overflowing  consideration.  Mr.  Perry,  in  his  book 
on  Trusts,  volume  1,  section  95,  says:  "Where  an  agreement 
is  entered  into  for  a  valuable  and  legal  consideration,  and  a 
trust  is  intended,  the  mere  form  of  the  instrument  is  not 
very  material,  for  if  the  trust  is  not  perfectly  executed  or  cre- 
ated by  the  instrument,  a  court  of  equity  may  enforce  it  as 
a  contract."  The  case  of  Morrill  v.  Peaslee,  146  Mass.  460,  4 
Am.  St.  Sep.  334,  in  some  of  its  features  bears  a  resemblance 
to  the  present  case.  It  appeared  there  that  a  married  woman 
separated  from  her  husband  for  extreme  cruelty  practiced  upon 
her  by  him,  478  and  had  applied  for  a  divorce  and  alimony. 
During  the  pendency  of  the  divorce  proceedings,  she  was  in- 
duced to  return  to  cohabitation  with  him  on  his  giving  a  note 
for  five  thousand  dollars,  to  a  trustee  for  her  benefit,  the  note 
not  to  be  collected  during  his  lifetime,  but  afterward  out  of  his 
estate,  provided  she  cohabited  with  him  thereafter  so  long  as 
he  lived,  and  she  did  so.  A  majority  of  the  court  refused  to 
sustain  an  action  brought  by  the  trustee  on  the  note  against 
the  executors  of  the  husband,  but  only  on  the  ground  that  there 
was  no  consideration  for  the  note,  inasmuch  as  it  was  her  duty 
to  return  to  her  lmsband  if  she  could  live  with  him.  Three 
members  of  the  court  dissented  in  a  separate  opinion,  which  Mr. 
Perry,  in  the  section  of  his  work  before  cited,  characterizes  as 
"far  weightier"  than  the  opinion  of  the  court. 

The  plaintiff  was  the  legal  owner  of  a  check,  or,  if  not  the 
legal,  surely  the  equitable,  owner,  which  amounted  to  an  appro- 
priation of  five  thousand  dollars  for  her  use  bv  the  drawer  of 
such  check,  according  to  the  case  of  Emery  v.  Hobson,  63  Me. 
32,  and  in  equity  was  an  assignment  of  so  much  of  the  drawer's 
funds  as  amounted  to  that  sum,  according  to  the  case  of  National 
Exchange  Bank  v.  McLoon,  73  Me.  498;  40  Am.  Rep.  388;  and 
those  funds  have  been  wrongfully  covered  into  the  estate  of  the 
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drawer  of  the  check  by  his  executors.  Those  funds  should  be 
restored  to  the  true  owner,  and  the  law  and  equity  conspire  to- 
gether in  requiring  such  restoration. 

It  is  immaterial  that  the  check  turned  out,  either  by  design 
or  mistake,  to  bear  a  date  some  months  later  than  the  date  of 
the  death  of  the  person  executing  it. 

The  amendment  to  the  declaration,  to  which  an  exception  was 
taken,  becomes  of  no  consequence,  as  the  verdict  is  sustained 
without  the  aid  of  any  amendment. 

Motion  and  exceptions  overruled. 

CHECKS—ASSIGNMENT  OF  FUND.— Some  cases  hold  that  a 
check  drawn  upon  an  existing  fund  in  bank  is  an  absolute  transfer 
or  appropriation  to  the  holder  of  the  amount  designated  in  the  check, 
then  in  the  hands  of  the  drawee,  and  entitles  the  holder  to  sue  the 
bank  in  his  own  name  upon  Its  refusal  to  pay:  Fonner  v.  Smith,  31 
Neb.  107;  28  Am.  St  Rep.  510;  Abt  v.  American  etc  Sav.  Bank,  159 
111.  467;  50  Am.  St.  Rep.  175;  Industrial  Trust  etc.  Co.  v.  Weakley, 
103  Ala.  458;  49  Am.  St  Rep.  45.  Contra,  Cincinnati  etc  R.  R.  Co. 
v.  Bank,  54  Ohio  St  60;  50  Am.  St  Rep.  700;  note  to  Commercial 
Bank  v.  Chilberg,  53  Am.  St  Rep.  874.  See  monographic  note  to 
Hemphill  v.  Yerkes,  19  Am.  St  Rep.  009-612,  on  whether  a  check 
Is  an  assignment  of  the  fund  drawn  upon. 

CHECKS-DELIVERY  OF,  AND  PRESENTMENT  AFTER  MV 
KER'S  DEATH.— In  Burke  y.  Bishop,  27  La.  Ann.  465,  21  Am.  Rep. 
567,  the  plaintiff's  testator,  the  day  before  he  died,  delivered  to  the 
defendant,  with  the  intention  of  making  a  gift,  a  bank  check  drawn 
by  another  to  the  testator's  order,  and  indorsed  in  blank  by  him.  It 
was  not  presented  for  payment  until  after  the  testator's  death.  This 
was  held  to  be  a  valid  gift:  See  notes  to  Sheedy  v.  Roach,  26  Am. 
Rep.  685;  Ray  v.  Simmons,  23  Am.  Rep.  453.  But  a  check  on  a  bank- 
er, given  by  the  drawer  in  view  of  death,  and  who  died  before  it  was 
possible  to  present  It  has  been  held  not  to  be  valid.  A  check  is  sim- 
ply "an  order  to  deliver  money,  and,  If  the  order  is  not  acted  upon 
In  the  lifetime  of  the  person  who  gives  it  It  Is  worth  nothing":  See 
note  to  Broun  v.  Schuett,  48  Am.  Rep.  510.  The  delivery  of  a  check 
to  a  payee  named  as  trustee,  payable  six  months  after  the  makers 
death,  does  not  constitute  a  gift  nor  an  enforceable  trust:  Appeal  or 
Waynesburg  College,  111  Pa.  St  130;  56  Am.  Rep.  252,  and  note 
showing  that  a  check  containing  a  direction  that  It  Is  not  to  be  paid 
until  after  the  drawer's  death  makes  It  testamentary:  Compare  Wal- 
ter v.  Ford,  74  Mo.  195;  41  Am.  Rep.  312. 

TRUSTS.— NO  PARTICULAR  FORM  OP  WORDS  Is  required  to 
create  a  trust  in  another:  See  note  to  Martin  v.  Funk.  31  Am.  Rep, 
453:  Ray  y.  Simmon*,  11  R.  I.  2fifi:  23  Am.  Rep.  447.  A  trust  differs 
essentially  from  a  contract  and  will  be  enforced  when  the  Utter 
cannot:  Crawford's  Appeal,  fel  Pa.  St.  62;  100  Am.  Dee.  608l 
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Hodge  v.  Hodge. 

[90  Maimb^SOS.] 

EXECUTORS  AND  ADMINISTRATORS.— AN  ADMINISTRA- 
TOR  DB  BONIS  NON  SUCCEEDS  only  to  the  unadmlnlstered  prop. 
erty  of  the  intestate,  that  is,  the  goods,  effects,  and  credits  which 
were  of  the  intestate  at  the  time  of  his  decease  and  which  remained 
in  specie,  unaltered  or  unconverted  by  any  act  of  the  administra- 
tor, or  the  proceeds  thereof  which  have  not  been  commingled  with 
the  administrator's  own  money. 

EXECUTORS  AND  ADMINISTRATORS-MONEY,  WHEN 
"IN  SPECIE,"  AND  WHEN  "ADMINISTERED."— Money  received 
by  a  former  executor  or  administrator  in  his  character  as  such,  and 
kept  by  itself,  will  be  regarded  as  remaining  in  specie,  but,  if  mixed 
with  the  administrator's  own  money,  it  is  considered  as  converted, 
or,  technically  speaking;  administered. 

EXECUTORS  AND  ADMINISTRATORS  —  ACTIONS.  — AN 
ADMINISTRATOR  DB  BONIS  NON  cannot  sustain  an  action  at 
law  against  his  predecessor  for  anything  save  nnad  ministered  effects 
existing  in  specie. 

EXECUTORS  AND  ADMINISTRATORS  —  ACTIONS.  —  AN 
ADMINISTRATOR  DE  BONIS  NON  cannot  maintain  an  action 
against  the  estate  of  his  predecessor  for  money  wrongfully  received 
by  him,  prior  to  his  appointment  as  administrator,  in  the  absence  of 
allegation  and  proof  that  such  money  is  distinguishable  as  a  part  of 
the  intestate's  property. 

EXECUTORS  AND  ADMINISTRATORS  —  DEBTS  DUB 
FROM,  AS  ASSETS— JURISDICTION.— A  debt  due  from  a  person 
to  a  testator  or  intestate  becomes,  by  the  debtor's  appointment  as 
executor  or  administrator,  assets  in  his  hands.  The  administrator's 
own  debt  being  assets,  it  becomes,  therefore,  an  item  in  his  admin* 
Istration  account,  and  the  question  whether  It  Is  due,  and  the  amount 
of  it,  is  one  of  probate  Jurisdiction,  to  be  decided  first,  both  as  to 
law  and  fact,  by  the  Judge  of  probate,  but  subject  to  appeal. 

EXECUTORS  AND  ADMINISTRATORS  —  REVIVAL  OP 
DEBT  DUE  FROM— ACTION  BY  ADMINISTRATOR  DE  BONI8 
NON. — An  indebtedness  from  an  administrator  to  the  estate,  having 
been  converted  into  assets  by  his  appointment  Is  not  revived  by  the 
death  or  removal  of  the  administrator  so  that  It  can  be  sued  by  an 
administrator  de  bonis  non. 

EXECUTORS  AND  ADMINISTRATORS-SUIT  BY  ADMIN- 
ISTRATOR  DE  BONI8  NON  FOR  MONEY  WRONGFULLY  RE- 
CEIVED BY  HIS  PREDECESSOR  PRIOR  TO  THE  LATTER'S 
APPOINTMENT.— If  a  wife  owns  a  deposit  in  a  savings  bank, 
standing  in  the  name  of  a  trustee  for  her  sole  benefit,  and  the  hus- 
band, after  her  death,  procures  from  the  trustee  a  transfer  of  the 
deposit  to  himself,  without  consideration,  and  withdraws  a  part  of  It, 
but  is  subsequently  appointed  administrator  of  his  wife's  estate, 
and  dies  without  having  Included  this  sum  In  his  inventory,  or  in 
any  way  accounting  for  it  an  administrator  de  bonis  non  of  the 
wife's  estate  cannot  maintain  an  action  at  law,  or  a  proceeding  In 
equity,  against  the  personal  representative  of  the  husband  to  charge 
his  estate  with  the  money  so  withdrawn.  A  bill  In  equity  cannot 
be  sustained  upon  the  ground  that  the  money  was  received  by  the 
defendant's  testator  charged  with  a  trust  in  favor  of  the  wife's  es- 
tate, because,  if  this  was  so,  the  Identity  of  the  trust  fund  has  been 
lost,  and  the  Identity  of  the  trust  fund,  If  such  ft  was,  having  been 
lost  the  cestui  one  trust  can  stand  in  no  better  position  than  other 
creditors. 
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EXECUTORS  AND  ADMINISTRATORS— CONSTRUCTION 
OP  STATUTE  PERMITTING  SUPREME  COURT  TO  GIVE 
JUDGMENT  FOR  CLAIM  AGAINST  ESTATE.— The  only  object  of 
a  statute  permitting  the  supreme  judicial  court  to  give  judgment  tot 
tine  amount  of  a  claim  against  the  estate  of  a  deceased  person,  which 
has  not  been  presented  within  the  time  limited  by  statute,  If  justice 
and  equity  require  it  to  be  allowed,  and  the  creditor  Is  not  charge- 
able with  culpable  neglect  in  not  prosecuting  his  claim,  is  to  relieve 
a  creditor,  under  certain  circumstances,  from  the  limitation  of  the 
statute  in  regard  to  the  prosecution  of  claims  against  the  estates  of 
deceased  persons.  It  does  not  create  a  cause  of  action  In  equity,  af- 
ter the  bar  of  the  statute,  when  there  was  none  at  law  before. 

Bill  in  equity,  heard  on  bill,  answer,  demurrer  and  testimony. 

T.  P.  Pierce,  for  the  plaintiff. 

N.  and  J.  A.  Morrill,  for  the  defendant. 

806  WISWELL,  J.  Bill  in  equity  by  the  administrator  de 
bonis  non  of  the  estate  of  Abigail  T.  Hodge  against  the  executrix 
of  William  Hodge,  the  administrator  of  Abigail  T.  Hodge. 

The  complainant,  the  administrator  de  bonis  non,  is  the  son 
of  Abigail  T.  and  William  Hodge.  The  intestate  died  April  8, 
1879.  Her  husband,  William  Hodge,  was  appointed  administra- 
tor upon  her  estate  December  7,  1880,  and  died  June  6,  1892. 
The  complainant  was  appointed  administrator  de  bonis  non  on 
the  first  Tuesday  of  October,  1892. 

The  complainant  alleges,  in  substance,  that  the  intestate  at 
the  time  of  her  death  was  the  owner  of  a  deposit  in  the  Cam- 
bridgeport  Savings  Bank  of  Cambridgeport,  Massachusetts;  that 
although  such  deposit  was  in  the  name  of  one  Hannah  C.  Wilson, 
it  was  in  fact  the  money  of  the  intestate,  deposited  by  her  in, 
the  name  of  Hannah  C.  Wilson,  in  trust  for  the  sole  benefit  of 
the  intestate;  B0T  that  after  her  death  William  Hodge  procured 
from  Hannah  C.  Wilson  a  transfer  of  said  deposit,  without  con- 
sideration, and  that  on  August  26,  1879,  before  his  appointment 
as  administrator,  he  withdrew  from  the  savings  bank  a  portion 
of  such  deposit,  about  eight  hundred  dollars;  that  he  did  not 
include  this  sum  in  his  inventory  as  administrator  and  never  in , 
any  way  accounted  for  the  same;  that  in  withdrawing  a  portion 
of  such  deposit  he  became  an  executor  de  son  tort;  and  he  asks' 
that  the  defendant,  as  executrix  of  such  administrator,  mar  be 
compelled  to  pay  the  amount  so  withdrawn,  with  interest,  to 
him  as  administrator  de  bonis  non. 

The  respondent  both  demurred  and  answered  to  the  bill,  and 
the  case  is  here  upon  report  of  the  pleadings  and  testimony.  The 
defendant  contends  that  the  bill  cannot  be  sustained,  either 
upon  its  allegations  or  upon  the  testimony. 

It  is  very  clear  that  if  this  sum  of  money  had  been  received 


July,  1897.]  Hodge  v.  Hodge.  287 

by  William  Hodge  in  his  capacity  as  administrator,  and  had 
been  either  administered  or  converted  to  his  own  use,  neither 
an  action  at  law  nor  a  bill  in  equity  could  be  maintained  by  the 
administrator  de  bonis  non  against  him  or  his  estate.  As  in- 
dicated by  his  title  and  commission  there  vests  in  him,  as  ad- 
ministrator de  bonis  non,  only  the  unadministered  property  of 
the  intestate,  that  is,  the  goods,  effects,  and  credits  which  were 
of  the  intestate  at  the  time  of  her  decease  and  which  remained 
in  specie,  unaltered,  or  unconverted  by  any  act  of  the  administra- 
tor, or  the  proceeds  thereof  which  have  not  been  commingled 
with  the  administrator's  own  money:  American  Boards'  Appeal, 
27  Conn.  344. 

"But,  at  common  law,  the  authority  of  the  administrator  de 
bonis  non  does  not  extend  to  any  property  which  has  been  ad- 
ministered, either  fully  or  partially It  follows  from  these 

principles  that  the  administrator  de  bonis  non  can  sustain  no 
action  at  law  against  his  predecessor  for  anything  save  unad- 
ministered effects  existing  in  specie":  Woerner  on  Administra- 
tion, 744,  745. 

In  Beall  v.  New  Mexico,  16  Wall.  535,  it  is  said:  "To  the  ad- 
ministrator de  bonis  non  is  committed  only  the  administration 
of  the  goods,  chattels,  and  credits  of  the  deceased  which  have  not 
806  been  administered.  He  is  entitled  to  all  the  goods  and  per- 
sonal estate  which  remain  in  specie.  Money  received  by  the 
former  executor  or  administrator,  in  his  character  as  such,  and 
kept  by  itself,  will  be  so  regarded;  but,  if  mixed  with  the  ad- 
ministrator's own  money,  it  is  considered  as  converted,  or,  tech- 
nically speaking,  administered." 

The  administrator  de  bonis  non  is  entitled  only  to  such  goods 
or  chattels  of  the  testator  as  remained  in  specie  in  the  hands  of 
the  executor  at  the  time  <?f  his  death,  or  to  such  money  as  be- 
longed to  the  testator's  estate,  and  had  been  kept  by  the  execu- 
tor separate  and  unmixed  with  his  own:*Potts  v.  Smith,  3  Bawle, 
361.  And  see  the  very  full  notes  to  this  case  in  24  Am.  Dec. 
379.  This  doctrine  was  fully  and  unequivocally  sustained  by 
this  court  in  the  case  of  Waterman  v.  Dockray,  78  Me.  141. 

But  the  persons  legally  interested  are  not  without  ample  rem- 
edy in  such  a  case.  An  omission  by  an  administrator  to  include 
in  his  inventory  any  assets  of  the  estate  known  to  him,  is  a 
breach  of  his  official  bond:  Bourne  v.  Stevenson,  58  Me.  499. 
Or  an  administrator  could  be  charged  with  any  money  belonging 
to  the  estate  that  was  received  by  him,  in  the  settlement  of  his 
administrator's  account,  and  a  failure  to  present  and  settle  an 
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account,  after  being  cited  to  do  bo,  would  also  lie  a  breach  of 
his  bond,  for  which  he  and  his  sureties  would  be  liable. 

Nor  do  we  think  that  an  administrator  de  bonis  non  can  main- 
tain an  action  against  the  estate  of  his  predecessor,  for  money 
wrongfully  received  by  him,  prior  to  his  appointment  as  admin- 
istrator, in  the  absence  of  allegation  and  proof  that  such  money 
is  distinguishable  as  a  part  of  the  intestate's  property.  If  this 
money  withdrawn  from  the  savings  bank  was,  in  fact,  the  prop- 
erty of  the  intestate,  at  the  time  of  her  death,  her  husband,  by 
receiving  it,  became  a  debtor  to  the  estate,  and  his  subsequent 
appointment  and  qualification  as  administrator  converted  this  in- 
debtedness into  cash  assets  in  his  hands*  which,  if  the  allegations 
of  the  bill  are  true,  should  have  been  included  in  his  inventory 
and  accounted  for  as  administrator;  for  a  failure  to  do  this,  ha 
and  his  sureties  were  liable  upon  the  official  bond. 

509  That  a  debt  due  from  a  person  to  a  testator  or  intestate 
becomes,  by  the  debtor's  appointment  as  executor  or  administra- 
tor, assets  in  his  hands,  was  decided  in  Massachusetts  in  the  case 
of  Stevens  v.  Gaylord,  11  Mass.  256,  and  the  doctrine  of  this 
case  has  been  universally  followed  by  every  subsequent  decision 
upon  the  question  in  that  state:  Winship  v.  Bass,  12  Mass.  198; 
Hobart  v.  Stone,  10  Pick.  215:  Ipswich  Mfg.  Co.  v.  Story,  5  Met. 
310;  Sigourney  v.  Wetherell,  6  Met  553;  Chapin  v.  Waters,  110 
Mass.  195;  Ghoate  v.  Arlington,  116  Mass.  552;  Tarbell  v.  Jew- 
ett,  129  Mass.  457. 

'It  is  now  well  settled,  whatever  may  have  formerly  been  the 
rule  of  law,  that  a  testator,  by  making  his  debtor  executor,  does 
not  give  him  the  debt,  by  way  of  legacy,  nor  release  or  discharge 
it.  In  this  respect  he  now  stands  on  the  same  footing  with  an 
administrator.  But  as  an  executor  or  administrator  cannot  de- 
mand or  receive  payment  of  himself  and  cannot  sue  himself,  and 
yet  is  bound  to  account  for  his  own  debt,  that  debt  must  be  con- 
sidered as  assets.  Where  the  same  hand  is  to  pay  and  receive 
money,  the  law  presumes,  as  against  the  debtor  himself,  that  he 
has  done  that  which  he  was  legally  bound  to  do,  and  charges 

him  with  the  amount  as  a  debt  paid It  is  sufficient  for 

the  present  case  that  the  administrator  is  bound  to  account  for 
his  own  debt,  as  a  debt  paid,  and  as  assets,  without  other  acts  or 
ceremony.  The  administrator's  own  debt  being  assets,  it  be- 
comes an  item  in  his  administration  account,  and  the  question 
whether  such  debt  is  due,  and  the  amount  of  it,  becomes  a  ques- 
tion of  probate  jurisdiction  in  the  first  instance,  to  be  decided 
by  the  judge  of  probate,  on  all  questions  as  well  of  fact  as  of 
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law,  subject  to  an  appeal  to  this  court":  Sigourney  v.  Wetherell, 
€  Met.  553. 

In  Stereos  r.  Gaylord,  11  Mass.  256,  it  was  said:  "The  case 
might  have  been  very  different  if  the  defendant  had  denied  that 
he  owed  this  debt,  and  had  refused  to  insert  it  in  his  inventory, 
and  to  account  for  it  as  the  property  of  the  deceased."  And  in 
some  other  of  the  Massachusetts  cases  above  cited,  the  rule  as 
laid  down  contains  the  qualification,  "when  the  debt  is  acknowl- 
edged/* although  we  are  aware  of  no  case  in  which  this  has  been 
decided  51°  to  be  the  law,  and  we  think,  upon  principle  and  au- 
thority, that  there  is  no  difference  in  the  rule,  whether  the  debt 
is  acknowledged  or  denied. 

In  Winship  v.  Bass,  12  Mass,  198,  the  indebtedness  was  not 
acknowledged,  the  executor  refused  to  treat  his  indebtedness  to 
the  estate  as  assets,  claiming  that  it  was  extinguished  by  his  ap- 
pointment. The  court  held  that  the  debt  was  not  extinguished, 
but  must  be  treated  as  assets,  and  that,  as  his  sureties  were  liable 
upon  his  bond,  he  need  not  be  removed. 

In  Sigourney  v.  Wetherell,  6  Met.  553,  the  indebtedness  of 
the  administrator  was  not  acknowledged,  but,  on  the  contrary, 
was  strenuously  denied. 

In  Tarbell  v.  Jewett,  129  Mass.  457,  it  was  said:  "The  note, 
therefore,  became  assets  of  the  estate,  from  which  the  liability 
of  the  estate  to  the  guardian  could  properly  be  met,  and  it  is 
immaterial  that  it  was  not  named  in  the  inventory  or  account. 
....  The  fact  that  an  executor  charges  himself  with  his  debt 
in  the  inventory  or  account  is  an  important  fact;  it  settles  the 
question  that  he  owes  the  estate  and  the  amount  of  his  debt, 
and,  in  those  cases  where  the  debt  has  thus  been  accounted  for, 

great  stress  has  been  laid  upon  the  fact But  an  executor 

cannot  escape  bis  liability,  or  change  the  character  of  it,  by  fail- 
ing to  charge  himself  with  his  own  debt;  if  he  could,  then  by 
neglecting  his  duty  there  would  be  no  remedy  for  the  estate. 
Nor  is  charging  himself  with  it  the  only  way  in  which  the  fact 
of  his  indebtedness  may  appear  or  be  proved;  and  if  it  appears 
or  is  proved  otherwise,  then  his  liability  is  established  as  con- 
clusively as  if  he  had  charged  himself  with  the  debt  in  his  in- 
ventory, and  his  sureties  become  responsible  if  he  fails  to  ac- 
count for  it* 

In  this  state  it  was  early  decided  in  the  case  of  Potter  v.  Tit- 
comb,  10  Me.  53,  that  an  administrator  must  inventory  and  ac- 
count for  any  debt  due  from  himself  to  the  intestate,  even  though 
be  should  deny  that  there  was  such  indebtedness.    And  in  Potter 
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t.  Titcomb,  7  Qreenl.  302,  it  was  held  that  in  order  to  compel 
an  administrator,  on  his  official  bond,  to  pay  the  amount  of  a 
debt  due  from  him  to  the  intestate,  it  is  necessary  that  he  should 
first  be  *X1  charged  with  the  amount,  in  an  administration  ac- 
count, by  a  decree  of  the  judge  of  probate. 

An  indebtedness  from  an  administrator  to  the  estate,  haying 
been  converted  into  assets  by  his  appointment,  is  not  revived  by 
the  death  or  removal  of  the  administrator  so  that  it  can  be  sued 
by  an  administrator  de  bonis  non.  In  Tarbell  v.  Jewett,  12& 
Mass.  457,  it  is  said:  "We  are  not  aware  of  any  case  where  ii 
has  been  held  that  a  debt  due  from  an  executor,  having  once  be- 
come assets,  can  be  revived,  and  an  action  maintained  upon  it  by 
an  administrator  with  the  will  annexed;  nor  of  any  case  where  a 
debt  due  to  the  executor  has  been  held  not  to  be  extinguished^ 
if  sufficient  assets  come  to  his  hands." 

In  Munroe  v.  Holmes,  9  Allen,  244,  it  was  held  that  where 
an  executor  had  died  leaving  the  estate  unsettled,  his  adminis- 
trator could  not  maintain  an  action  at  law  against  the  adminis- 
trator de  bonis  non  to  recover  a  balance  due  to  the  executor, 
but  must  present  an  account  to  the  probate  court  for  settlement. 
And  in  Prentice  v.  Dehon,  10  Allen,  353,  it  was  held  that,  upon 
the  same  principle,  such  an  action  could  not  be  maintained  after 
the  resignation  of  the  executor. 

Whether  the  debt  is  due  to  or  from  the  executor  or  administra- 
tor, and  the  principle  is  the  same  in  the  case  of  either  executor 
or  administrator,  the  debt  as  such  becomes  extinguished  by  the 
appointment  of  the  debtor  or  creditor,  and  is  not  revived  by  hi* 
death  or  removal  from  that  position. 

No  action  at  law,  under  the  circumstances  of  this  case,  could 
be  maintained  by  the  administrator  de  bonis  non  against  the 
personal  representative  of  his  predecessor  for  the  reasons  already 
considered,  and  we  think  that  the  complainant  can  have  no  bet- 
ter nor  greater  rights,  in  this  respect,  in  a  proceeding  in  equity. 

The  defendant  was  appointed  executrix  September  6,  1892;. 
this  bill  in  equity  was  commenced  October  5,  1895.  By  the  Re- 
vised Statutes,  chapter  87,  section  19,  when  a  claim  has  not 
been  presented  within  the  time  limited  by  statute  against  the 
estate  of  a  deceased  person,  this  court,  if  of  opinion  that  justice 
and  equity  require  it  and  that  such  creditor  is  not  chargeable 
with  culpable  neglect  in  not  prosecuting  51*  his  claim,  may 
give  judgment  for  the  amount  of  the  claim  against  the  estate* 
The  only  object  of  this  statute  is  to  relieve  a  creditor,  under 
certain  circumstances,  from  the  limitation  of  the  statute  in  re- 
gard to  the  prosecution  of  claims  against  the  estates  of  deceased 
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persons.  It  does  not  create  a  cause  of  action  in  equity,  after  tht 
bar  of  the  statute,  when  there  was  none  at  law  before. 

Nor  can  the  bill  be  sustained  upon  the  ground,  as  contended, 
that  this  money  was  received  by  the  defendant's  testator,  charged 
with  a  trust  in  favor  of  the  intestate,  because,  if  this  was  so,  the 
identity  of  the  trust  fund  has  been  lost.  There  is  no  attempt 
here  to  hold  a  particular  fund  or  property  as  charged  with  the 
trust;  there  is  no  allegation  or  testimony  to  the  effect  that  this 
money  can  be  traced  or  distinguished  from  other  property  or 
money  of  the  defendant's  testator,  the  original  administrator. 

The  identity  of  this  trust  fund,  if  such  it  was,  having  been 
lost,  the  cestui  que  trust  can  stand  in  no  better  position  than 
other  creditors:  Goodell  v.  Buck,  67  Me.  514;  Portland  etc. 
Steamboat  Co.  v.  Locke,  73  Me.  370;  Fowler  v.  True,  76  Me.  43. 

Bill  dismissed,  with  costs  for  the  respondent. 

ADMINISTRATOR  DB  BONIS  NON— TITLE  AND  AUTHORITY. 
An  administrator  de  bonis  non  Is  entitled  to  the  goods  and  chattels, 
rights,  and  credits  of  his  intestate,  which  were  unadministered: 
Kelly  v.  Kelly,  9  Ala.  908;  44  Am.  Dec.  409;  Swink  v.  8nodgraas,  17 
Ala,  653;  52  Am.  Dec.  190;  Gentry  v.  Owen,  14  Ark.  396;  60  Am.  Dec. 
549;  8tubblefleld  v.  McRaven,  5  Smedes  &  M.  130;  43  Am.  Dec.  502. 
He  is  entitled  only  to  such  goods  or  chattels  of  the  testator  as  re- 
mained "in  specie"  In  the  hands  of  the  executor  at  the  time  of  his 
death,  or  to  such  money  as  belonged  to  the  testator's  estate,  and 
had  been  kept  by  the  executor  separate  and  unmixed  with  his  own: 
Ports  v.  Smith,  3  Rawle,  361;  24  Am.  Dec.  359.  His  power  Is  limited 
to  the  administration  of  effects  left  unadministered:  Stubblefield  v. 
McRaven.  6  Smedes  &  M.  130;  43  Am.  Dec.  502;  Chamberlain  v. 
Bates,  2  Port  550;  27  Am.  Dec.  067.  The  extent  to  which  he  can 
pursue  the  preceding  administrator  is  discussed  In  the  monographic 
note  to  Potts  y.  Smith,  24  Am.  Dec  383,  385,  on  administrators  de 
bonis  non. 

ADMINISTRATORS  DB  BONIS  NON— MONET,  WHEN  MTN 
SPECIE,"  AND  WHEN  ADMINISTERED.— Money  received  by  the 
former  executor  or  administrator,  in  his  character  as  such,  and 
kept  by  itself,  will  be  regarded  as  "in  specie";  but  if  mixed  with  the 
administrator's  own  money,  it  is  considered  as  converted,  or,  tech- 
nically speaking,  "administered."  The  administrator  de  bonis  non 
cannot  call  upon  the  prior  administrator  or  executor,  directly  or  in- 
directly, to  account  for  the  value  of  prooerty  converted.  Only  to 
articles  unadministered  existing  in  specie  Is  he  entitled:  See  note  to 
Potts  v.  Smith,  24  Am.  Dec  884,  385,  where  the  term  "administered" 
Is  defined. 
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RES  JUDICATA,  GENERAL  RULE  OF.-If  a  Question  has 
once  been  tried  and  determined  on  its  merits,  without  fraud  or  col- 
lusion, by  a  court  having  jurisdiction  of  the  parties  and  subject 
matter,  it  cannot  be  again  litigated  between  the  same  parties  in 
the  same  or  any  other  judicial  tribunal  so  long  as  the  adjudication 
remains  unreversed  and  in  full  effect 

RES  JUDICATA— BILL  DISMISSED  ON  TWO  GROUNDS.— 
Where,  in  a  suit  in  equity,  the  complainant  claims  that  she  was  the 
owner  of  certain  bonds  which  she  sold,  and  that  she  lent  the  pro- 
ceeds, taking  a  note  and  mortgage,  to  one  R.,  to  be  held  in  trust  for 
her,  and  that,  he  dying  subsequently,  his  administrators  sold  the  note 
and  mortgage  before  proceedings  could  be  brought  against  them  to 
have  the  trust  declared  in  complainant's  favor;  and  the  chancellor 
tn  his  opinion  declares  that  complainant  was  not  the  owner  of  such 
bonds,  nor  of  the  moneys  resulting  therefrom,  and  that  no  trust 
existed  in  her  favor,  and  further  that,  were  his  conclusion  otherwise, 
still  the  suit  could  not  be  maintained,  because  the  remedy  of  the 
complainant  was  ample  at  law,  the  decree  subsequently  entered  of 
bill  dismissed  is  conclusive  against  complainant  Its  effect  is  not 
limited  by  the  declaration  of  the  chancellor  that  if  the  allegations  of 
the  bill  had  been  established,  still  the  remedy  was  at  law. 

RES  JUDICATA.— WHENEVER  A  DECREE  DISMISSING 
▲  BILL  In  equity  falls  to  restrict  Its  own  scope,  the  presumption  Is, 
that  the  issues  raised  by  the  pleadings  have  been  disposed  of  on  the 
merits,  and  such  decree  constitutes  a  bar  to  further  litigation  of  the 
same  matters  between  the  same  parties.  The  force  of  this  presump- 
tion is  not  avoided  by  the  opinion  of  the  chancellor  showing  that  the 
bill  could  have  been  dismissed  because  complainant  had  an  adequate 
remedy  at  law,  as  well  as  on  the  merits. 

RES  JUDICATA,  CHANGE  IN  FORM  OP  ACTION.— Where 
remedy  was  sought  In  a  suit  Id  equity  to  which  complainant's  own- 
ership of  certain  bonds  was  essential,  and  a  decree  of  bill  dismissed 
waa  entered,  such  decree  Is  conclusive  In  a  subsequent  action  of 
trover  by  the  same  plaintiff  against  the  same  defendants  seeking  te 
recover  for  the  conversion  of  the  same  property* 

(292) 
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A.  A.  Doub  and  A.  A.  Wilson,  for  the  appellant 

Benjamin  A.  Richmond,  D.  James  Bladdston,  and  Qeorge 
A-  Pearre,  for  the  appellee 

•  McSHEBBY,  0.  J.  This  is  an  action  of  trover.  The  suit 
was  brought  by  the  appellant  against  the  appellees,  who  are  the 
administrators  of  James  Beed,  deceased.  The  plaintiff  seeks  to 
recover  the  value  of  certain  United  States  coupon  bonds  claimed 
by  her  as  her  property,  and  alleged  in  the  declaration  to  have 
been  converted  by  James  Beed  to  his  own  use  in  his  lifetime. 
To  the  declaration  three  pleas  were  filed.  With  the  first  and 
third  we  are  not  concerned  on  this  appeal;  but  the  second  pre- 
sents the  question  brought  up  on  the  record  now  before  us.  The 
second  plea  is  a  plea  of  res  adjudicata.  It  sets  forth  with  par- 
ticularity and  technical  precision  the  proceedings  in  an  equity 
case  at  one  time  pending  in  the  circuit  court  for  Allegany  coun- 
ty, between  the  same  parties  who  are  the  parties  to  this  suit, 
and  avers  that  the  relief  sought  in  that  case  was  the  recovery  of 
the  value  of  the  identical  bonds  for  the  alleged  conversion  of 
which  this  action  was  subsequently  instituted.  It  further  avers 
that  to  the  bill  in  equity  the  defendants,  who  are  also  the  defend- 
ants here,  filed  their  answer  flatly  denying  that  the  plaintiff  own- 
ed, as  alleged  in  her  bill  of  complaint,  the  bonds  therein  referred 
to,  and  it  recites  that  after  a  general  replication  had  been  filed, 
testimony  was  taken,  and  the  equity  case  was  heard  and  was 
thereafter  decided  and  determined  adversely  to  the  plaintiff  on 
the  merits.  With  the  plea,  and  as  a  part  of  it,  there  were  filed 
a  copy  of  the  bill  in  equity  and  of  the  court's  opinion  and  the 
final  order  dismissing  the  bill.  To  this  plea  thus  setting  up  the 
defense  that  the  exact  and  precise  issue  raised  anjl  controverted 
in  this  case  had  been  antecedently  passed  upon  and  decided  on 
its  merits  adversely  to  the  plaintiff  by  a  court  of  competent  juris- 
diction in  another  proceeding  between  the  same  parties  the 
plaintiff  demurred.  The  circuit  court  for  Allegany  county  en- 
tered judgment  on  the  demurrer  for  the  defendants  and  from 
that  judgment  this  appeal  has  been  taken. 

Now,  it  is  not  denied,  and  it  could  not  well  be  disputed  at  this 
day,  that  if  a  question  has  once  been  tried  and  determined,  10 
without  fraud  or  collusion,  but  on  its  merits  by  a  court  having 
jurisdiction  of  the  parties  to  the  controversy  and  of  the  subject 
matter  involved  therein,  it  cannot  be  again  litigated  between 
the  same  parties  in  the  same  or  in  any  other  tribunal,  so  long 
as  the  adjudication  remains  unreversed  and  in  full  and  operative 
effect    This  doctrine,  which  is  an  old  axiom  of  the  law,  was 
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dictated  by  wisdom,  and,  as  observed  in  Warwick  v.  Underwood, 
3  Head,  238,  75  Am.  Dec.  767,  "is  sanctified  by  age,"  and  was 
founded  on  the  broad  principle  that  it  is  to  the  interest  of  the 
public  there  should  be  an  end  of  litigation  by  the  same  parties 
and  their  privies  over  a  subject  once  fully  and  fairly  adjudicated. 
Recognizing  this,  the  appellant  seeks  to  avoid  its  application  by 
insisting  that  the  bill  in  equity  was  dismissed  for  the  want 
of  jurisdiction,  and  that  the  relief  sought  under  it  was  denied, 
not  because  it  was  determined  the  plaintiff  had  no  title  to  the 
bonds,  but  because  it  was  decided  there  was  an  adequate  remedy 
at  law,  and,  therefore,  that  the  equity  court  was  without  juris- 
diction to  pass  any  decree  adjudicating  the  title  to  the  bonds  at 
all.    If  the  plea  upon  its  face  shows  this  state  of  facts,  then,  of 
course,  it  presents  no  defense  to  this  action,  and  would  be  bad 
on  demurrer.    As  already  stated,  a  copy  of  the  bill  of  complaint 
and  of  the  opinion  of  the  circuit  court  accompanying  its  decretal 
order  dismissing  the  bill,  form  part  of  the  plea.    The  bill  alleges 
in  substance  that  the  plaintiff  therein,  who  is  the  appellant  here, 
loaned  the  Frostburg  Mining  Company  six  thousand  six  hundred 
and  fifty  dollars  to  be  secured  by  a  mortgage;  that  the  mortgage 
was  executed  to  James  Reed,  who,  it  was  intended,  should  hold 
it,  though  payable  to  him,  in  trust  for  her,  she  having  furnished 
the  amount  loaned;  that  she  derived  the  money  from  the  sale 
of  certain  United  States  government  bonds  owned  by  her;  that 
Eeed  died  suddenly,  and  his  administrators,  the  appellees  in  this 
case,  assigned  the  mortgage  before  she  could  institute  proceed- 
ings to  have  the  trust  in  her  favor  established.     She  charged 
that  she  was  entitled  to  have  a  trust  declared  in  her  favor  as 
against  the  assets  of   X1  Reed  to  the  amount  of  the  mortgage 
which  had  inured  to  the  benefit  of  his  estate;  and  that  is  the  re- 
lief she  sought.    The  answer  denied  that  she  had,  or  had  had, 
any  interest  in  the  mortgage  and  disputed  her  asserted  owner- 
ship of  the  government  bonds  alluded  to  in  the  bill.    The  funda- 
mental inquiry,  therefore,  in  the  equity  case  was  whether  she 
did  own  bonds  which  Reed  converted  and  invested  in  the  mort- 
gage in  his  own  name.    In  the  opinion,  the  learned  judge  went 
fully  into  a  discussion  of  the  evidence  adduced  before  him  on 
the  issue  of  the  ownership  of  the  bonds  which,  it  appears,  were 
claimed  to  have  been  an  inter  vivos  gift  made  by  Reed  to  the 
plaintiff;  and,  after  a  careful  and  critical  analysis  and  review  of 
all  the  evidence,  he  explicitly  decided  that  the  bonds  were  not 
the  property  of  the  plaintiff,  but  that  they  belonged  to  Reed. 
Having  reached  that  conclusion  on  the  merits,  the  judge,  inci- 
dentally it  would  seem,  observed  later  on  in  the  same  opinion:  "I 
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have  thus,  at  the  request  of  the  solicitors  in  the  case,  gone  into 
the  merits  and  would  dismiss  the  bill  without  regard  to  technical 
objections.  But  it  seems  to  me  to  be  perfectly  clear  that  this 
proceeding  could  not  be  sustained  at  any  rate,  as  at  best  it  would 
be  simply  a  conversion  of  the  plaintiff's  property  by  Reed,  for 
which  she  had  an  ample  remedy  at  law.  If  the  bonds  were  hers 
she  could  have  recovered  in  the  suit  she  had  on  the  law  side  of 
this  court,  or  she  could  have  instituted  an  action  of  trover." 

These  few  sentences  are  now  seized  by  the  plaintiff  and  are 
relied  on  by  her  to  show  that  the  equity  court  dismissed  the  bill 
for  the  want  of  jurisdiction  to  entertain  it;  and  the  inquiry 
comes  to  this:  Do  these  extracts  from  the  opinion  demonstrate, 
or  can  they  be  resorted  to-  for  the  purpose  of  showing,  that  the 
bill  in  equity  was  dismissed,  not  because  there  was  no  decision 
on  the  merits,  but  because  the  court  was  without  authority  to 
pass  upon  the  merits  at  all?  The  merits  certainly  were  consid- 
ered, discussed,  and  decided.  The  opinion,  if  it  can  be  consulted 
to  measure  the  scope  of  the  final  order  leaves  no  room  to  doubt 
this.  IX  the  merits  **  had  in  reality  nothing  to  do  with  the 
ultimate  conclusion  reached  in  the  equity  case,  it  is  difficult  to 
understand  why  they  were  considered  or  decided  at  all.  And  if, 
in  fact,  the  bill  was  dismissed  solely  for  the  want  of  jurisdiction 
in  the  court  to  grant  the  relief  asked,  and  not  because  the  evi- 
dence did  not  justify  the  granting  of  the  relief,  there  would 
have  been  no  occasion  to  advert  to  the  merits.  Looking  to  the 
record  alone,  it  cannot  be  affirmed,  except  in  a  purely  speculative 
way,  which  is  too  inconclusive  to  be  the  foundation  of  judicial 
action,  that  the  final  decision  of  the  equity  case  was  based  on  the 
want  of  jurisdiction  to  determine  its  merits,  especially  as  there 
is  nothing  to  disclose  whether  such  a  defense  was  taken  in  the 
answer.  The  decretal  order  itself  does  not  show  upon  what 
ground  the  bill  was  dismissed.  It  is  in  these  words:  "It  is  ad- 
judged, ordered,  and  decreed  this  fifth  day  of  October,  in  the 
year  1895,  by  the  circuit  court  for  Allegany  county,  sitting  as 
a  court  of  equity,  that  the  bill  of  complaint  filed  in  this  case 
be  and  the  same  is  hereby  dismissed,  and  that  the  plaintiff  pay 
the  costs  to  be  taxed  by  the  clerk  of  this  court." 

Even  if  the  opinion  may  be  looked  to  for  the  purpose  of  ascer- 
taining whether  the  equity  court  considered  that  there  was  an 
adequate  remedy  at  law,  still  there  are  no  qualifying  words  in 
the  decretal  ordeT  warranting  the  inference  that  the  merits  were 
not  finally  adjudicated,  or  indicating  that  the  dismissal  was 
founded  on  purely  technical  grounds.  Whenever  a  decree  dis- 
missing a  bill  in  equity  fails  to  restrict  its  own  scope,  the  pre- 
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sumption,  according  to  the  great  preponderance  of  decided 
cases,  is,  that  the  issues  raised  by  the  proceedings  have  been 
disposed  of  on  their  merits  and  they  therefore  become  res  ad- 
judicata.  When  "the  decree  of  dismissal  is  unqualified,  it  is 
presumed  to  be  an  adjudication  on  the  merits  adversely  to  the 
complainant,  and  constitutes  a  bar  to  further  litigation  of  the 
same  matters  between  the  parties":  Tankersley  v.  Pettis,  71 
Ala.  179;  Story's  Equity  Pleading,  793;  Adams  v.  Cameron,  40 
Mich.  506;  Thompson  v.  Clay,  3  T..B.  Mon.  359;  16  Am.  Dec. 
108;  Pelton  y.  Mott,  11  xs  Vt.  148;  34  Am.  Dec.  678;  Stickney 
v.  Goudy,  132  111.  213;  Kelsey  v.  Murphy,  26  Pa.  St.  78;  Foote 
v.  Gibbs,  1  Gray,  412;  Thurston  v.  Thurston,  99  Mass.  39;  6 
Ency.  PI.  ft  Pr.  993,  and  the  large  number  of  cases  there  col- 
lected.  In  Foot  v.  Gibbs,  1  Gray,  412,  it  was  said:  "There  is 
nothing  to  indicate  the  grounds  of  dismissal  in  this  case,  ex- 
cept the  fact  of  dismissal  after  an  appearance  for  the  defend- 
ants. But  the  authorities,  both  in  England  and  in  this  country, 
are  decisive  that  a  general  entry  of  till  dismissed'  with  no 
words  of  qualification  such  as  'dismissed  without  prejudice/  or 
'without  prejudice  to  an  action  at  law/  or  the  like,  is  conclusive- 
ly presumed  to  be  upon  the  merits  and  is  a  final  determination 
of  the  controversy.'*  And  so  in  Durant  v.  Essex  Co.,  7  Wall. 
107,  the  supreme  court,  in  speaking  of  a  decree  dismissing  a 
former  bill  between  the  same  parties,  said:  "The  decree  dismiss- 
ing the  bill  in  the  former  suit  in  the  circuit*  court  of  the  United 
States,  being  absolute  in  its  terms,  was  an  adjudication  of  the 
merits  of  the  controversy  and  constitutes  a  bar  to  any  further 
litigation  of  the  same  subject  between  the  same  parties.  A  de- 
cree of  that  kind,  unless  made  because  of  some  defect  in  the 
pleadings,  or  for  want  of  jurisdiction  or  because  the  complain- 
ant has  an  adequate  remedy  at  law,  or  upon  some  other  ground 
which  does  not  go  to  the  merits,  is  a  final  determination.  Where 
words  of  qualification,  such  as  'without  prejudice/  or  other 
terms  indicating  a  right  or  privilege  to  take  further  legal  pro- 
ceedings on  the  subject  do  not  accompany  the  decree,  it  is  pre- 
sumed to  be  rendered  on  the  merits."  And  Walden  v.  Bodley, 
14  Pet.  156,  Hughes  v.  United  States,  4  Wall.  237,  Bigelow  v. 
Winsor,  1  Gray,  301,  and  Foote  v.  Gibbs,  1  Gray,  412,  were 
cited.  The  case  of  Durant  v.  Essex  Co.,  7  Wall.  107,  was  fol- 
lowed and  relied  on  in  Lyon  v.  Perin  etc.  Mfg.  Co.,  125  U.  S. 
698. 

The  broad  terms  of  the  decretal  order  dismissing  the  bill 
cannot  be  limited,  qualified,  or  restricted  by  the  opinion  filed 
in  the  equity  case.    "The  opinion  of  the  judge  is  the  expression 
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of  the  reasons  by  which  he  reaches  his  conclusions;  these  may 
be  consistent  or  contradictory,  clear  or  confused.  14  The  judg« 
ment  or  decree  is  the  fiat  or  sentence  of  the  law,  determining 
the  matter  in  controversy,  in  concise  technical  terms,  whict 
must  be  interpreted  in  their  own  proper  sense.  It  would,  we 
think,  be  of  dangerous  tendency  to  make  the  force  and  effect 
of  the  most  solemn  official  acts  depend  upon  the  various  inter- 
pretations which  ingenuity  might  suggest  to  the  most  carefully 
considered  language  introducing  them":  State  v.  Ramsburg,  43 
Md.  333.  Or  as  succinctly  expressed  in  Durant  v.  Essex  Co., 
7  Wall.  107,  the  reason  for  the  signing  of  a  decree  "is  no  part 
of  the  judgment  itself/'  The  decree  and  not  the  opinion  "is 
the  instrument  through  which  the  court  acts:  Woods  v.  Fuller, 
61  Md.  460. 

Agreeing,  as  we  do,  with  the  circuit  court  that  the  contro- 
versy involved  in  this  case  was  fully  and  finally  determined  by 
the  decree  in  the  equity  case  between  the  same  parties,  we  af- 
firm its  judgment  with  costs. 

Judgment  affirmed  with  costs  above  and  below. 


JUDGMENT-RES  JUDIOATA--DOOTRINE  pp.— When  a  court 
has  Jurisdiction  it  has  the  right  to  settle  every  question  which  oc- 
curs in  the  cause,  and,  whether  its  decision  be  correct  or  not,  its 
Judgment  until  reversed  is  regarded  as  binding  in  every  court:  Bar- 
tick  v.  Horner,  78  Md.  253;  44  Am.  St  Rep.  283,  and  note.  If  the 
aame  evidence  will  sustain  both  the  present  and  a  former  action 
between  the  same  parties,  the  judgment  In  such  action  is  a  bar  to  a 
■utaequent  suit:  Morrison  v.  Clark,  80  Me.  103;  56  Am.  St  Rep.  895, 
and  note;  Fuller  v.  Metropolitan  Life  Ins.  Co.,  68  Conn.  55;  57  Am. 
8t  Rep.  84,  and  note.  See  monographic  note  to  Fahey  v.  Esterley 
Machine  Co.,  44  Am.  8t  Rep.  562-572,  on  the  proof  of  res  judicata. 
All  matters  presented  or  presentable  under  the  issue  either  to  sus- 
tain or  defeat  the  demand  litigated  in  a  prior  suit,  are  concluded  by 
the  judgment  in  such  prior  suit:  Extended  note  to  Gayer  v.  Parker, 
§  Am.  St  Rep.  229,  on  what  Is  and  what  is  not  res  judicata.  And  In 
a  court  of  chancery  at  least  the  form  of  the  proceeding  is  Immaterial, 
provided  the  judgment  has  been  reached  upon  the  merits  and  with 
a  fun  opportunity  for  a  fair  hearing:  Burner  v.  Heveoer,  84  W.  Va. 
174;  26  Am.  St  Rep.  948. 


• 


i 


298  Vogler  v.  Rosenthal  [Maryland, 


Vogleb  v.  Rosenthal. 

[85  MABYLAKD,  87.] 

JUDGMENTS  IN  REM— INSOLVENCY  ADJUDICATIONS-' 
EFFECT  OF  A8  AGAINST  THIRD  PERSONS.— An  adjudication 
of  insolvency  npon  the  ground  that  a  debtor  has  made  a  transfer  to 
hinder,  delay,  and  defraud  his  creditors,  or  to  give  some  of  them  an 
unlawful  preference,  is  a  judgment  in  rem,  and  conclusively  estab- 
lishes as  against  the  transferee  that  such  transfer  was  made  for  the 
purposes  found  by  the  adjudication  in  Insolvency.  It  is  necessary, 
if  the  transferee  wishes  to  protect  his  transfer,  for  him  to  appear  In 
the  Insolvency  court  and  resist  the  adjudication  so  far  as  tt  rests 
upon  any  ground  which  may  affect  him. 

INSOLVENCY  PROCEEDINGS-FRAUDULENT  TRA  NR 
FEB,  WHEN  RESORT  MUST  BE  HAD  TO  INDEPENDENT 
SUITS  TO  VACATE.— When  a  debtor  has  been  adjudged  insolvent 
on  his  own  petition  or  upon  a  petition  of  his  creditors,  but  not  upon  a 
ground  upon  which  it  is  subsequently  sought  to  attack  a  transfer  made 
by  him,  it  is  necessary  for  his  trustee  or  assignee  in  insolvency  to 
resort  to  an  independent  suit  for  that  purpose.  If,  on  the  othef 
hand,  the  proceeding  is  Involuntary  and  upon  some  ground  which, 
if  it  exists,  renders  the  transfer  void  as  against  such  assignee  or  trus- 
tee, the  adjudication  of  insolvency  upon  that  ground  establishes  it 
for  all  purposes,  and  relieves  the  assignee  of  the  necessity  of  resort- 
ing to  a  suit  in  equity  to  avoid  the  transfer. 

INSOLVENCY  PROCEEDINGS  — TRANSFEREES,  WITH- 
DRAWAL  OF  ANSWER  OF  WITHOUT  PREJUDICE— EFFECT 
OF  SUBSEQUENT  ADJUDICATION.— If,  in  Involuntary  proceed- 
ings in  insolvency,  it  Is  alleged  as  a  ground  thereof  that  the  debtor 
has  made  a  transfer  while  insolvent,  or  in  contemplation  of  Insol- 
vency, for  the  purpose  of  hindering,  delaying,  or  defrauding  his 
creditors,  or  of  preferring  some  of  them,  the  persons  to  whom  trans- 
fers have  been  roade  deny  that  they  were  made  for  the  pur- 
pose alleged,  and  afterward  such  persons  are  permitted  by  order  of 
court  to  withdraw  their  answer  without  prejudice,  and  the  debtor 
Is  then  adjudged  an  insolvent  upon  the  grounds  alleged  In  the  peti- 
tion, such  adjudication  Is  conclusive  against  such  persons  of  the 
grounds  upon  which  it  was  based.  Their  withdrawal  of  their  an- 
swers had  no  other  effect  than  to  place  them  in  the  same  position  that 
they  would  have  been  in  had  they  not  appeared  or  answered  at  aJl. 

Petition  by  certain  persons  alleged  to  be  creditors  of  Louis 
Buckner,  praying  that  he  be  adjudged  an  insolvent  and  alleg- 
ing as  grounds  of  the  petition  that  the  alleged  insolvent  had 
made  fraudulent  transfers  of  personal  property  to  Hyman  Rosen- 
thal and  J.  Goldman  with  intent  to  hinder  and  defraud  creditors. 
Buckner  filed  an  answer  July  27,  1896.  In  September,  Rosen- 
thal and  Goldman  filed  separate  answers.  The  matter  was  called 
for  trial  in  October  following,  at  which  time,  after  a  jury  had 
been  sworn,  Buckner  asked  leave  to  withdraw  his  answer,  and 
submit  to  being  adjudged  an  insolvent  debtor.  The  petitioning 
creditors  objected  claiming  that  they  would,  whether  such  an- 
swer was  withdrawn  or  not,  be  entitled  to  a  trial  before  the  jury 
on  account  of  the  answers  of  Rosenthal  and  Goldman  remaining 
in  the  case.   Thereupon  these  parties  gave  notice  that  they  would 
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withdraw  their  answers,  provided  they  could  do  bo  without  prej- 
udice. The  petitioning  creditors  objected.  Thereafter,  how- 
ever, all  the  answers  were  withdrawn,  and  the  court  adjudged 
Buckner  to  be  an  insolvent  debtor.  The  petitioning  creditors 
still  objected  to  the  withdrawal  of  the  answers  of  Goldman  and 
Rosenthal,  claiming  a  right  to  try  before  the  jury  the  issues 
presented  by  such  answers.  The  court,  however,  declared  that 
the  withdrawal  of  Buckner's  answer  left  nothing  for  the  jury, 
to  try.    The  petitioning  creditors  thereupon  appealed. 

Martin  Lehmayer  and  Edwin  Harvie  Smith,  for  the  appellant 

Howard  Bryant,  for  the  appellee,  Goldman. 

40  MeSHERRY,  C.  J.  On  the  17th  of  July,  1896,  the  appel- 
lants filed  a  petition  in  the  court  of  common  pleas  praying  that 
Louis  Buckner  might  be  adjudged  an  insolvent  debtor.  The 
petition  contained  numerous  paragraphs,  each  averring  some 
specific  act  of  insolvency  on  the  41  part  of  Buckner.  The  tenth 
paragraph  alleged  that  Buckner  had,  within  two  weeks  prior  to 
the  date  of  the  filing  of  the  petition  against  him,  made  a  fraud- 
ulent transfer  of  personal  property  to  one  Hyman  Rosenthal; 
and  in  the  eleventh  paragraph  it  was  charged  that  on  the  29th 
of  June  he  had  made  a  similar  transfer  of  other  personal  prop- 
erty to  a  certain  J.  Goldman,  with  intent,  in  each  instance,  to 
hinder,  defraud,  and  delay  his  creditors,  and  with  a  design  to 
conceal  the  said  property  and  to  prevent  the  same  from  being 
taken  under  legal  process.  Buckner  answered  the  petition  and 
denied  its  material  allegations,  and  then  prayed  that  the  issues 
arising  on  the  petition  and  answer  might  be  tried  by  a  jury. 
Both  Rosenthal  and  Goldman  came  into  the  case  and  filed  an- 
swers in  which  they  respectively  controverted  the  averments  of 
the  tenth  and  eleventh  paragraphs  of  the  petition.  Eighteen 
issues  were  thereupon  propounded  by  the  petitioning  creditors 
to  be  passed  on  by  a  jury.  Subsequently  these  issues  came  on 
to  be  tried,  and  Buckner,  through  his  attorney,  asked  leave  in 
open  court  to  withdraw  his  answer  and  prayer  for  a  jury  trial, 
to  the  granting  of  which  the  petitioning  creditors  objected  be- 
cause the  answers  of  Rosenthal  and  Goldman  would  still  remain 
in  the  case.  Whereupon  Rosenthal  and  Goldman  gave  notice 
that  as  soon  as  Buckner's  answer  and  demand  for  a  jury  trial 
were  withdrawn  and  he  was  adjudicated  an  insolvent,  they 
would  withdraw  their  answers  if  they  could  do  so  without 
prejudice;  and  the  creditors  gave  notice  that  they  would  object. 
The  answer  of  Buckner  and  his  demand  for  a  jury  trial  being 
then  withdrawn,  and  there  being  no  further  defense  made,  he  was 
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at  once  adjudicated  an  insolvent  debtor,  and  preliminary  trua» 
tees  were  appointed.  Thereupon  both  Rosenthal  and  Goldman, 
pursuant  to  the  notice  they  had  given,  filed  petitions  asking 
leave  to  withdraw  their  respective  answers  without  prejudice; 
and  the  court  passed  two  orders  allowing  these  answers  to  be 
withdrawn  without  prejudice,  and  to  the  granting  of  these  or- 
ders the  creditors  objected,  and  from  the  orders  when  passed 
they  have  taken  **  this  appeaL  The  creditors,  both  before  and 
after  the  withdrawal  of  Buckner's  answer  and  prayer  for  a  jury 
trial,  and  before  and  after  his  adjudication  as  an  insolvent 
debtor,  claimed  the  right  to  have  the  issues  arising  out  of  the 
answers  of  Rosenthal  and  Goldman  to  the  original  petition  then 
and  there  tried  by  a  jury;  but  the  judge  held  that  the  with- 
drawal of  Buckner's  answer  and  prayer  for  a  jury  trial  and  hi* 
adjudication  as  an  insolvent,  coupled  with  the  announcement 
that  Rosenthal  and  Goldman  would  retire,  left  nothing  before 
the  court  to  trv. 

Had  Rosenthal  and  Goldman  the  right  to  withdraw  their 
answers?  This  is  the  sole  questiqn  in  the  case.  Rosenthal 
and  Goldman  were  not  made  parties  to  the  proceeding  against 
Buckner,  and  no  process  was  asked  or  was  issued  against  them; 
but  they  came  in  of  their  own  accord,  as  they  were  entitled  to 
do.  for  the  purpose  of  upholding  the  alleged  fraudulent  trans- 
fers of  property  made  to  them  by  the  insolvent.  They  were 
under  no  obligation  to  appear  if  they  did  not  wish  to  contest 
these  allegation?.  Had  they  failed  to  appear  at  all,  the  adjudica- 
tion of  insolvency  against  Buckner  would  have  conclusively  es- 
tablished the  invalidity  of  these  transfers,  because  the  unlaw- 
fulness of  these  transfers  was  one  of  the  very  grounds  relied 
on  to  bring  Buckner  within  the  operation  of  the  involuntary 
feature  of  the  insolvent  law.  When  a  transfer,  assignment,  con- 
veyance, or  other  disposition  of  property  is  charged  to  have 
been  fraudulently  made  by  a  person  who  is  insolvent  or  in  con- 
templation of  insolvency,  with  intent  to  hinder  creditors,  and 
the  debtor  is  proceeded  against  under  the  provisions  of  the  in- 
solvent law  relating  to  involuntary  insolvency,  and  the  trans- 
fer, assignment,  conveyance,  or  other  disposition  complained  of 
is  made  the  basis  or  ground  upon  which  the  machinery  of 
the  insolvent  court  is  put  in  motion  and  its  jurisdiction  is 
invoked,  and  there  is  no  contest  or  denial  of  the  averments  of 
the  petition  by  the  debtor  or  by  the  individual  holding  the 
transferred,  assigned,  conveyed,  or  otherwise  disposed  of  prop- 
erty, an  adjudication  that  the  debtor  is  an  4n  insolvent,  and 
that  he  has  committed  acts  of  insolvency  by  doing  the  things 
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alleged  against  him,  of  necessity  fixes  his  status  and  the  status 
of  the  property,  and  conclusively  establishes  the  fact  that  the 
transfer,  or  other  disposition  of  property  assailed  or  impeached, 
was  fraudulently  made  with  intent  to  hinder  and  delay  his 
creditors.  It  would  be  an  anomaly,  indeed,  if  a  debtor  could  be 
adjudged  an  insolvent  on  the  ground  that  he  had  made  an  il- 
legal transfer  whilst  at  the  same  time  the  transfer  thus  made 
is  still  allowed  to  stand  because  in  fact,  it  is  not  an  illegal  trans- 
fer at  alL  Such  a  contradictory  position  would  make  the  as- 
sailed transfer,  which  is  denounced  only  when  it  conflicts  with 
the  insolvent  law,  sufficiently  unlawful  to  justify  an  adjudica- 
tion of  insolvency  against  the  debtor,  though  sufficiently  lawful, 
under  the  same  law,  to  protect  the  person  to  whom  the  transfer 
had  been  made  and  to  withdraw  the  transferred  property  from 
the  reach  of  the  insolvent's  creditors.  As  a  result,  the  transfer 
would  be  unlawful  as  respects  the  debtor,  but  lawful  as  respects 
the  person  to  whom  it  was  made:  and  thus  the  same  act  would 
at  one  and  the  same  time  be  both  lawful  and  unlawful,  denounc- 
ed and  upheld. 

Singular  as  this  result  may  seem,  it  would  nevertheless  be 
entirely  possible  for  it  to  occur  if  the  adjudication  of  the  debtor 
in  involuntary  proceedings  does  not  determine  that  the  allega- 
tions upon  which  the  adjudication  is  founded  are  incontestably 
true.  For  the  purpose  of  illustration  assume  a  case:  Suppose 
the  debtor  in  this  case  had  been  proceeded  against  solely  on  the 
ground  that  he  had  transferred  property  to  Rosenthal  with  in- 
tent to  hinder  and  delay  creditors,  and  with  a  view  to  conceal 
it  and  place  it  beyond  the  reach  of  legal  process;  and  without 
contest  Buckner  had  for  that  cause  been  adjudicated  an  insol- 
vent. Would  not  that  adjudication  establish  the  truth  of  the 
averment  that  he  did  make  such  a  transfer  with  such  intent? 
And  would  it  not  further  determine  that,  as  respects  the  person 
to  whom  the  transfer  was  made,  the  transfer  was  unlawful  4A  be- 
cause of  the  absence  of  good  faith  on  his  part?  If,  however,  it 
would  still  be  necessary  for  the  trustee  subsequently  appointed 
to  go  into  a  court  of  equity,  for  the  purpose  of  having  the  trans- 
fer annulled,  and  that  court  should  decree  that  the  transfer  was 
not  made  with  a  fraudulent  intent,  but  was  bona  fide  both  as 
respects  the  debtor  and  the  transferee,  you  would  have  two 
flatly  contradictory  decisions  on  the  same  subject  by  two  sepa- 
rate tribunals;  and  you  would  have  this  anomaly,  that  Buckner 
had  been  declared  an  insolvent  because  he  had  done  an  act  which 
the  insolvent  court  adjudged  unlawful  but  which  the  equity 
court  decreed  to  be  lawful;  and,  therefore,  either  he  was  wrong- 
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ly  adjudged  an  insolvent,  or  the  decree  sustaining  the  transfer 
was  erroneous. 

If  the  transfer  or  conveyance,  when  made,  is  not  a  prohibited 
transfer,  it  is  not  a  ground  for  an  adjudication  against  the 
debtor;  but  if,  when  made,  it  is  a  ground  for  such  an  adjudica- 
tion, then  it  is  so  because  it  is  an  inhibited  transfer.  But 
whether  it  be  or  be  not  such  a  transfer  must  be  determined  be- 
fore the  debtor  can  be  adjudged  an  insolvent.  When,  there- 
fore, a  court  having  the  jurisdiction  to  decide  whether  the 
debtor  has,  by  a  given  transfer  or  disposal  of  his  property  to 
another,  committed  an  act  of  insolvency,  does  in  fact  determine 
that  the  debtor  did  by  that  particular  specified  transfer  make 
an  unlawful  disposal  of  his  property,  and,  in  consequence,  fur- 
ther adjudges  the  debtor  to  be  an  insolvent,  the  transfer  or  dis- 
posal decided  to  be  unlawful  and  made  the  foundation  of  the 
insolvency  proceedings  and  the  adjudication  must  of  necessity 
fall,  because  the  adjudication  itself  involves  and  is  based  on  the 
invalidity  of  the  impeached  transaction.  If  the  individual  who 
holds  what  is  alleged  to  be  an  unlawful  transfer  of  the  debtor's 
property  wishes  to  rescue  the  transfer  from  condemnation  in 
an  involuntary  insolvency  proceeding;  he  must  interpose  and 
make  defense  in  the  insolvent  court  or  he  will  be  forever  bar- 
red by  the  adjudication  there  pronounced  upon  that  transaction; 
because  the  court,  having  ■*•  jurisdiction  to  determine  whether 
the  thing  alleged  to  be  unlawful  was  or  was  not  a  fraudulent 
transfer  or  disposal  of  the  debtor's  property,  having  once  decid- 
ed that  it  was,  its  adjudication,  being  in  rem,  or  in  the  nature 
of  an  adjudication  in  rem,  binds  all  the  world  until  reversed 
on  appeal  or  set  aside  by  the  tribunal  that  pronounced  it. 

This  has  been  the  uniform  ruling  of  this  court  when  the 
transaction  or  instrument  assailed  in  the  petition  in  involuntary 
insolvency  has  been  one  that  created  a  prohibited  preference, 
whether  the  preference  was  one  that  was  apparent  on  the  face 
of  the  instrument  or  was  disclosed  by  extrinsic  evidence.  Thus, 
in  Brown  v.  Smart,  69  Md.  320,  affirmed  in  145  U.  S.  457, 
where  a  deed  of  trust  for  the  benefit  of  creditors,  reciting  the 
grantor's  insolvency  and  giving  preferences,  was  made  the  basis 
of  an  involuntary  insolvency  proceeding,  it  was  held  that  the 
adjudication  of  the  grantor  to  be  an  insolvent  debtor  struck 
down  the  deed  of  trust  under  section  13  of  article  48  of  the 
code  of  1860  (now  section  14  of  article  47  of  the  code  of  1888 
as  amended  by  the  act  of  1896,  chapter  446.)  'The  statute," 
we  said,  "by  force  of  its  own  terms  operates  upon  the  deed,  and 
.  .  .  .  strikes  it  down  from  the  moment  the  debtor  is  adjudi- 
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cated  an  insolvent,  the  illegal  preference  being  the  basis  of  the 
adjudication;  and  in  such  case  no  defense  could  be  interposed 
to  rescue  the  deed  from  the  fate  declared  for  it  by  the  statute.'9 
And  so  in  Baker  v.  Kunkel,  70  Md.  392,  the  mortgage  executed 
by  the  insolvent  was  made  the  basis  of  the  proceedings  against 
him,  and  when  he  was  adjudged  to  be  within  the  insolvent  law 
because  he  executed  it,  it  was  stricken  down  by  the  insolvent 
court  The  mortgagee  could  have  saved  the  mortgage  from  con- 
demnation only  by  appearing  to  the  insolvent  proceedings  and 
resisting  the  adjudication  of  the  debtor  to  be  an  insolvent.  In 
Willison  y.  First  Nat.  Bank,  80  Md.  196,  the  fraudulent  prefer- 
ences attached  were  payments,  and,  upon  the  adjudication  of 
the  debtor  to  be  an  insolvent,  it  was  held  that  the  payments 
were  void  and  the  trustee  to  be  afterward  46  elected  was  ordered 
to  recover  the  money  back.  In  Dumler  v.  Bergman,  79  Md., 
"unreported  cases,"  29  Atl.  Rep.  826,  a  bill  of  sale  was  attached 
as  a  preference.  The  debtor  filed  no  answer,  but  the  grantee  in 
the  bill  of  sale  did.  It  appeared  from  the  evidence  and  finding 
of  the  jury  on  the  issues  submitted  to  them  that  part  of  the  ex- 
pressed consideration  was  an  antecedent  debt,  and  the  court,  upon 
adjudicating  the  grantor  to  be  an  insolvent,  struck  down  and  an- 
nulled the  bill  of  sale  as  a  prohibited  preference.  The  cases  just 
cited  were  all  cases  of  unlawful  preferences  and  they  fell  under 
section  14  of  article  47  of  the  code,  which  in  terms  declares  all 
preferences  void,  "howsoever  the  same  may  be  made."  It  is 
wholly  immaterial  whether  the  preferences  appear  upon  the 
face  of  a  written  instrument,  or  whether  they  are  created  by  a 
payment  of  money,  a  transfer  of  property,  or  otherwise,  they  all 
alike  are  denounced  as  void;  and  the  adjudication  of  the  debtor 
to  be  an  insolvent  ipso  facto  strikes  them  down  when  they  are 
made  the  basis  of  that  adjudication. 

The  tenth  and  eleventh  paragraphs  of  the  petition  were 
framed  under  section  22  of  article  47  of  the  code,  as  amended 
by  the  act  of  1896,  chapter  446,  and  it  is  assumed  that  though 
Buckner  has  been  adjudged  an  insolvent,  the  transfers  com* 
plained  of  must  be  treated  under  section  24  of  the  article, 
amended  by  the  same  act  of  1896,  as  only  prima  facie  intended 
to  hinder  and  delay  creditors,  and  that  they  cannot  be  set  aside 
bv  the  insolvent  court,  but  must  be  assailed  in  another  forum. 
As  thus  put  the  proposition  is  not  tenable.  Any  deed,  con- 
veyance, gift,  transfer,  or  delivery  of  goods,  chattels,  moneys, 
choses  in  action,  lands,  tenements,  or  other  property  made  when 
the  grantor  or  donor  is  insolvent  or  in  contemplation  of  insol- 
vency is  declared  by  section  24  to  be  prima  facie  intended  to 
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hinder,  delay,  and  defraud  the  creditors  of  the  person  by  whom 
the  same  is  made,  and  the  burden  of  proof  is  imposed  on  both 
him  and  the  grantee  or  donee  to  explain  the  same  and  show  the 
bona  fides  thereof.  This  section  prescribes  a  new  rule  of  evi- 
dence 4T  which  is  applicable  as  well  to  deeds,  conveyances,  gifts, 
and  transfers  relied  on  as  grounds  in  coercive  insolvency  pro- 
ceedings to  have  a  debtor  adjudged  an  insolvent  as  to  the  same 
instruments  and  acts  when  attacked  in  suit  instituted  by  the  in- 
solvent's trustee  after  adjudication;  and  in  each  instance  it  con- 
demns the  transaction  as  fraudulent  on  its  face,  and  permits  it 
to  be  rescued  only  when  the  grantor  and  grantee  or  donor  and 
donee  shall  cause  its  good  faith  to  appear  affirmatively.  And 
this  rule  of  evidence  under  the  broad  terms  of  the  statute  is 
operative  alike  in  the  insolvent  court  and  in  a  court  of  law  and 
of  equity.  As  it  is  obvious  that  the  character  of  the  acts  or 
transactions  which  are  made  the  basis  of  involuntary  insolvency 
proceedings  must  be  passed  upon,  and  as  those  acts  and  transac- 
tions must  be  determined  by  the  insolvent  court  to  be  fraudu- 
lent within  the  meaning  of  the  insolvent  law  before  the  court 
can  adjudicate  the  debtor  to  be  an  insolvent,  it  is  no  less  appar- 
ent that  when  the  insolvent  court  has  adjudged  the  debtor  to 
be  insolvent  because,  under  the  rule  of  evidence  prescribed  by 
section  24,  the  very  acts  or  transactions  complained  of  were,  in 
the  eye  of  the  law,  fraudulent  and  intended  to  hinder  and  delay 
creditors,  it  must,  of  necessity,  have  passed  upon  and  decided  a 
subject  matter  expressly  within  its  jurisdiction,  and  the  same 
question  cannot  be  open  for  investigation  in  some  other  tribunal 
thereafter,  except  upon  .appeal  for  review  by  an  appellate  court 
Without  possessing  the  power  to  decide  whether  a  given  trans- 
fer of  chattels  was  made  with  intent  to  hinder  and  defraud 
creditors,  or  with  a  view  to  conceal  the  property  so  as  to  pie- 
vent  it  from  being  taken  under  legal  process,  the  insolvent  court 
would  be  wholly  unauthorized  to  adjudge  the  debtor  an  insol- 
vent under  this  particular  involuntary  feature  of  the  law;  be- 
cause it  is  only  when  the  court  has  itself  or  by  the  aid  of  a  jury 
found  the  fundamental  fact  of  a  fraudulent  transfer  or  conceal- 
ment that  it  can,  in  the  case  suggested  and  for  that  cause,  proceed 
to  declare  the  debtor  an  insolvent.  When  that  court  has  found 
the  fact  which  empowers  **  it  to  adjudicate  the  debtor  an  insol- 
vent, the  fact  thus  found  cannot  be  controverted  elsewhere,  and 
it  becomes  unnecessary  to  go  into  any  other  tribunal  to  procure 
an  adjudication  precisely  to  the  same  effect. 

But  where  a  debtor  has  been  adjudged  an  insolvent  upon  one 
ground,  or  where  he  voluntarily  applies  for  the  benefit  of  the 
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insolvent  law,  then  Lis  trustee  must  proceed  in  other  forums  to 
have  set  aside  and  annulled  whatever  fraudulent  transfers,  as- 
signments, liens,  or  preferences  there  may  be  apart  from  the  one 
forming  the  basis  of  his  involuntary  adjudication;  and  the  insol- 
vent court  is  without  jurisdiction  to  strike  them  down.    Under 
the  insolvent  law  existing  prior  to  the  act  of  1880,  there  was 
no  involuntary  feature, -and  whenever  it  became  necessary  to 
vacate  an  assignment  or  a  fraudulent  preference  or  other  pro- 
hibited transfer,  the  insolvent's  trustee  was  compelled  to  seek 
the  aid  of  a  court  having  jurisdiction  over  the  subject  matter 
as  in  other  controversies.    It  was  with  reference  to  the  state  of 
the  law  existing  prior  to  1880  that  this  court  used  the  language 
quoted  from  Purvianee  v.  Glenn,  8  Md.  206,  in  Paul  v.  Locust 
Point  Co.,  70  Md.  292,  to  this  effect,  viz:  "Property  belonging 
to  the  insolvent  may  be  in  different  places,  or  suits  in  equity 
may  be  necessary  to  vacate  assignments;  in  all  which  cases  it  is 
manifest  that  the  trustee  can  proceed  only  in  the  courts  having 
jurisdiction  over  the  subject  matter,  as  in  other  controversies." 
Now,  if  Rosenthal  and  Goldman  had  not  withdrawn  their  an- 
swers, it  cannot  be  doubted  that  the  court  of  common  pleas 
would    have    had    jurisdiction    to  try  the  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  issues  framed  under  the  tenth     and 
eleventh  paragraphs  of  the  petition;  and  if  that  court  would 
have  had  jurisdiction  to  try  those  issues,  it  would  have   had 
authority  upon  a  finding  in  favor  of  the  creditors  to  enter 
up  not  only  an  adjudication  of    insolvency  against  Buckner, 
but  also  an  adjudication  that  the  transfers  of  merchandise  to 
Rosenthal  and  Goldman  were  fraudulent,  and  that  they  had 
been  made  to  conceal  the  property  and  place  it  beyond  the 
4m  reach  of  legal  process.     Such  an  adjudication  would  have 
been  effective  to  vacate  the  transfers,  because  it  would  have 
stamped  them  as  invalid,  and  no  resort  would  have  been  nec- 
essary, or  could  have  been  had,  to  any  other  tribunal  for  the 
purpose  of  annulling  what  had  already  been  made  void.     The 
averments  of  the  petition  gave  the  court  of  common  pleas  jur- 
isdiction over  the  subject  matter  set  forth  in  the  tenth  and 
eleventh  paragraphs,  and   the   withdrawal  of   the    answers    of 
Rosenthal  and  Goldman  and  of  Buckner  could  not  oust  or  even 
limit  that  jurisdiction  in  any  way.    Without  any  answers  at  all 
section  24  of  article  47  denounced  the  transfers  as  prima  facie 
fraudulent,  and  the  court  would  have  been  justified  in  proceed- 
ing to  an  adjudication  of  insolvency  and  the  consequent  annul- 
ment of  the  transfers.    As,  then,  that  court  had  incontestably 
the  jurisdiction  to  hear  and  decide  upon  the  validity  and  good 
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faith  of  theae  transfers  under  the  petition,  it  was  clearly  the 
duty  of  Rosenthal  and  Goldman  to  remain  in  the  case  and  to 
controvert  the  averments  of  the  tenth  and  eleventh  paragraphs, 
if  they  desired  to  prevent  the  transfers  from  being  set  aside;  but 
they  had  the  undoubted  right  to  withdraw  from  the  case,  just 
as  they  had,  in  the  first  instance,  the  right  not  to  become  par- 
ties to  it.  But  that  withdrawal  was  at  their  peril,  for  they  could, 
by  withdrawing,  neither  deprive  the  court  of  jurisdiction  nor 
retard  or  delay  the  petitioning  creditors  in  having  every  aver- 
ment of  their  petition  passed  upon  by  the  insolvent  court-  Hav- 
ing announced  their  intention  to  withdraw  their  answers,  which 
asserted  the  validity  of  the  transfers,  and  having  actually  with- 
drawn them,  the  court  of  common  pleas  rightly  adjudi- 
cated Buckner  an  insolvent,  and  with  that  adjudication  these 
transfers  fell  and  were  vacated,  because  there  were  practical- 
ly no  longer  any  answers  in  the  case  to  rescue  the  transfers 
from  that  fate.  The  learned  judge  was  consequently  right  in 
refusing  to  go  on  with  the  trial,  because,  as  he  held,  there  was 
nothing  before  him  to  be  tried.  The  fact  that  the  withdrawal 
of  the  answers  was  without  prejudice  amounts  to  nothing. 
That  50  part  of  the  orders  was  simply  inoperative,  because  the 
withdrawal  of  the  answers,  in  whatever  form  it  was  made,  was, 
of  necessity,  in  effect  unqualified.  And  it  was  unqualified  be- 
cause there  is  no  other  proceeding  to  which  resort  can  be  had. 
It  is  perfectly  true  this  may  not  result  as  Rosenthal  and  Gold- 
man intended;  but  we  are  unwilling  to  put  a  construction  on 
the  insolvent  law  which  will  lead  to  a  defeat  of  its  salutary 
provisions  in  many  instances;  or  at  least  will  often  be  condu- 
cive to  such  delay  in  actual  practice  as  will  seriously  impair  and 
cripple  the  efficacy  of  the  whole  insolvent  system. 

Distinct  issues  were  made  by  the  answers  of  Rosenthal  and 
Goldman.  The  court  of  common  pleas  as  a  court  of  insolvency 
had  the  undoubted  jurisdiction  to  try  those  issues,  and  the  an- 
nouncement that  those  parties  would  withdraw  their  answers, 
and,  therefore,  make  no  further  contest  as  to  the  truth  of  the 
matters  averred  in  the  tenth  and  eleventh  paragraphs  of  the 
petition,  did  not  and  could  not  deprive  the  court  of  its  power 
to  proceed  in  the  case  to  an  adjudication,  with  all  the  incidents 
and  consequences  which  that  adjudication  involved. 

We  are  not  unmindful  of  the  general  principle  that  a  judg- 
ment in  one  tribunal  only  operates  as  an  estoppel  to  a  subse- 
quent proceeding  when  the  matter  in  issue  in  the  second  in- 
quiry has  been  determined  between  the  same  parties  in  the 
first;  and  that  where  the  first  judgment  may  have  been  founded 
on  one  or  more  of -many  grounds  it  is  generally  competent  to 
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show  that  it  was  not  in  fact  ba«ed  on  the  particular  ground  re- 
lied on  in  the  subsequent  action,  unless  pursuant  to  settled 
principles  a  contrary  presumption  prevails.  But  we  are  not  in- 
voking in  this  case  the  doctrine  of  res  adjudicata  or  estoppel. 
The  adjudication  in  insolvency  is  an  adjudication  in  rem,  and 
upon  that  ground  it  is  held  to  fix  and  determine  the  status  of 
the  debtor  and  the  status  of  the  property  alleged  in  the  peti- 
tion to  have  been  unlawfully  dealt  with  by  him.  For  that  reason 
a  party  who  has  had  an  opportunity  to  maintain  in  the  insolvent 
court  the  validity  B1  of  a  transfer  made  to  him,  and  which 
transfer  the  petition  against  the  debtor  impeaches,  will  not  be 
allowed,  after  standing  by  without  contest,  to  litigate  the  same 
matter  in  some  other  forum;  more  especially  after  having  volun- 
tarily appeared  in  the  insolvent  court,  and  then  having  subse- 
quently abandoned  the  very  same  issue  he  had  set  up  there. 
The  law  having  given  him  a  standing  in  court,  it  will  not  suf- 
fer him,  when  he  has  deliberately  refused  to  avail  of  it,  to  as- 
sert the  same  claim  in  some  other  tribunal. 

As  the  adjudication  of  Buckner  to  be  an  insolvent  carried 
with  it  the  transfers  mentioned,  the  court  was  right  in  not  al- 
lowing a  trial  to  be  had  upon  issues  already  determined;  and  as 
the  petitioning  creditors  secured  by  that  adjudication  all  they 
could  have  been  entitled  to  if  a  trial  had  taken  place  and  had 
resulted  in  a  finding  on  every  issue  for  them,  they  were  not 
prejudiced  by  the  orders  allowing  Rosenthal  and  Goldman  to 
retire  from  the  proceedings.  . 

There  being  no  error  in  the  action  of  the  court  as  we  have 
interpreted  it,  the  rulings  complained  of  will  be  affirmed  with 
eosts. 

Rulings  affirmed  with  costs,  and  case  remanded  for  further 
proceedings,  striking  down  these  transfers. 

JUDGMENTS  IN  REM-EFFECT  AS  AGAINST  THIRD  PER- 
SONS.—A  judgment  in  rem  by  a  court  of  special  and  exclusive  Ju- 
risdiction is  an  adjudication  upon  the  status  of  some  particular  sub- 
ject matter,  and  is  conclusive  upon  all  persons:  Lord  v.  Ohadbourne, 
42  Me.  429;  66  Am.  Dec.  290.  See  extended  note  to  Street  v.  Au- 
gusta Ins.  etc.  Co.,  75  Am.  Dec.  720-724,  for  a  full  discussion  of  judg- 
ments in  rem;  also,  Griffith  v.  Milwaukee  Harvester  Co.,  92  Iowa, 
634:  64  Am.  St.  Rep.  573. 

INSOLVENCY— PREFERENCE  OF  CREDITORS.— A  preference 
may  be  avoided  if  made  by  one  who  Is  Insolvent,  with  the  intent  to 
give  a  preference  to  a  creditor  who  has  a  reasonable  belief  that  the 
debtor  is  Insolvent  or  in  contemplation  of  insolvency:  Denny  v. 
Dana,  2  Cnsh.  160;  48  Am.  Dec.  (555.  and  note.  The  burden  of  proof 
is  on  the  assignee  suing  to  recover  the  property  to  establish  the  fact 
that  the  creditor  when  he  took  the  transfer  had  reasonable  cause 
to  believe  the  debtor  insolvent:  Butler  v.  Breck,  7  Met.  164;  39  Am. 
Dec.  70S.  See  extended  note  to  Patapsco  Ins.  Co.  v.  Biscoe,  28  Am. 
Dec  218.  219. 
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PERPETUITIES.— BEFORE  THE  RULE  AGAINST  PERPE- 
TUITIES WILL  BE  APPLIED,  it  must  be  clear  that  a  perpetuity 
exists.  When  language  is  fairly  capable  of  two  constructions,  one 
of  which  will  produce  a  lawful  result,  and  the  other  one  that  is  bad 
for  remoteness,  the  former  should  be  adopted  rather  than  the  latter. 

CONDITIONS  PRECEDENT  AND  SUBSEQUENT,  TESTS 
OF.— If  the  thing  to  be  done  does  not  necessarily  precede  the  Testing 
of  an  estate  in  the  grantee,  but  may  accompany  or  follow  it,  and 
might  as  well  be  done  after  as  before  the  vesting  of  the  estate,  the 
condition  is  subsequent. 

PERPETUITY,  WHEN  NOT  CREATED  BY  A  CONDITION 
IMPOSED  ON  THE  GRANTEE.— If  property  is  devised  to  a  corpo- 
ration by  a  will,  in  which  the  testator  declares  that  he  expressly 
requires  as  a  condition  of  the  vesting  of  the  devise  that  the  corpora- 
tion shall  release  certain  claims  against  various  churches  therein 
specified  this  condition  does  not  create  a  perpetuity,  though  it  is 
possible  that  the  releases  might  not  be  executed  within  lives  in  being 
and  twenty-one  years.  The  condition  is  not  a  condition  precedent, 
41  nd  does  not  prevent  the  Immediate  vesting  of  the  estate.  Further- 
more, the  acceptance  of  the  provisions  of  the  will  in  itself  operates 
as  an  equitable  release  of  the  claims  specified  therein,  and  the  execu- 
tion of  a  formal  release  would  be  decreed  by  a  court  of  equity  upon 
the  application  of  any  person  Interested. 

CONDITIONS  PRECEDENT  AND  SUBSEQUENT— TON- 
STRUCTION.— Courts  are  adverse  to  construing  conditions  to  be 
precedent  where  they  may  defeat  the  vesting  of  an  estate  by  a  will. 

WILLS-CORPORATIONS,  POWER  TO  TAKE  BY,  WHO 
MAY  QUESTION.- The  capacity  of  a  corporation  to  take  property 
by  devise  or  bequest  in  excess  of  the  amount  prescribed  by  law  can- 
not be  questioned  by  the  heirs  or  uext  of  kin  of  the  testator,  but  only 
by  a  direct  proceeding  instituted  for  that  purpose. 

John  Prentiss  Poe  and  George  Wilcox,  for  the  appellant. 
John  C.  Everett  and  William  A.  Fisher,  for  the  appellee*. 

98  FOWLER,  J.  The  bill  in  this  case  was  filed  by  some  of 
the  heirs  at  law  and  next  of  kin  of  the  late  Joseph  Henry  Stick- 
aney  of  Baltimore  City,  for  the  construction  of  certain  parts  of 
his  will.  By  the  first  twenty-four  clauses  the  testator  gives 
"moderate  pecuniary  legacies"  to  his  nephews,  nieces,  and  cons- 
ins.  The  remaining  fifty-two  clauses,  with  the  exception  of  the 
twenty-fifth  and  twenty-sixth,  with  which  we  are  not  now  con- 
cerned, relate  to  legacies  to  a  large  number  of  religious,  charit- 
able, and  educational  corporations.  Many  of  these  were  attack- 
ed by  the  original  and  amended  bill,  but,  by  amendments  and 
by  dismissing  their  appeals  as  to  some  of  these  clauses,  the 
plaintiffs  have  left  but  two  clauses,  namely,  the  seventy-fifth 
and  seventv-sixth,  for  our  consideration. 

The  distinguished  counsel  representing  the  parties  on  both 
sides  of  the  three  appeals  now  before  us,  in  addition  to  exhaus- 
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tive  oral  arguments,  hare  filed  voluminous  briefs.  Both  in  tho 
preparation  of  these  briefs  as  well  as  in  the  arguments  at  bar,. 
they  have  shown  such  fullness  of  learning,  thorough  inves- 
tigation and  such  skill  and  zeal  as  to  excite  admiration.  We 
cannot,  however,  give  our  assent  to  the  view  in  reference  to 
the  seventy-sixth  or  residuary  clause,  which  has  been  so  ably 
advocated  by  the  plaintiffs'  counsel.  The  statement  of  their 
position,  it  appears  to  us,  will  demonstrate  the  futility  of  any  * 
successful  attempt  to  maintain  it  in  the  face  of  the  language 
of  the  testator  on  which  it  is  founded.  eo  That  position  is 
that  the  residuary  clause  is  void  because  it  violates  the  rule 
against  perpetuities.  They  contend,  secondly,  that  the  seven- 
ty-fifth clause  is  void  for  the  same  and  other  reasons;  and,* 
thirdly,  that,  by  the  laws  of  the  state  of  New  York,  under 
which  the  corporation  which  is  the  residuary  legatee  was  in- 
corporated, it  has  no  corporate  capacity  in  any  view  to  take 
more  of  said  residuary  estate  of  the  testator  than  will  amount 
to  or  vield  the  annual  income  of  ten  thousand  dollars. 

By  the  decree  of  the  court  below  it  was  held  that  the  fourth 
and  fifth  subclauses  of  the  seventy-fifth  clause,  and  the  whole 
of  the  seventy-sixth  or  residuary  clause  were  void,  and  that  the 
bequests  thereby  made  should  go  to  the  plaintiffs  and  defend- 
ants, next  of  kin  of  the  testator,  in  certain  proportions  not 
necessary  now  to  mention.  All  the  other  parts  of  the  will  were 
.sustained.  From  this  decree  the  plaintiffs  have  appealed  so 
far  as  it  sustains  the  seventy-fifth  clause.  Some  of  the  de- 
fendants who  are  next  of  kin  and  have  the  same  interest  as  the 
plaintiffs,  have  taken  a  similar  appeal.  The  residuary  legatee  has 
appealed  generally  from  the  decree. 

The  question  is  based  upon:  1.  The  supposed  fatal  objection 
of  a  violation  of  the  rule  of  perpetuity  by  the  seventy-sixth 
clause;  2.  The  incapacity  of  the  residuary  legatee  to  take;  and, 
3.  The  validitv  of  the  seventv-fifth  clause,  will  be  considered  in 
the  order  just  named. 

The  language  upon  which  the  first  contention  rests  is  as  fol- 
lows: 

"Seventy-sixth. — I  give,  devise  and  bequeath  all  the  rest  of 
my  estate  and  property  of  every  kind  and  description  whatsoever, 
real,  personal,  and  mixed,  and  wheresoever  situated  or  being, 
which  I  may  own  or  have  any  right  or  title  to,  at  the  time  of 
my  decease,  and  that  whether  the  same  has  been  acquired  by 
me  heretofore,  or  shall  be  acquired  by  me  hereafter,  unto  the 
body  corporate,  formerly  existing  as  a  corporation  under  the 
name  of  'The  American  Congregational  Union/  but  which  has 
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laid  aside  that  name,  and  is  now  properly  designated  as  the 
'Congregational  Church  10°  Building  Society/  which  has  its 
offices  in  the  'Bible  House/  in  New  York  City,  and  in  the 
'Congregational  House/  in  Boston,  and  of  which  H.  0.  Pinneo, 
Bible  House,  New  York,  is  (or  lately  was)  treasurer,  and  I 
expressly  hereby  require,  as  a  condition  of  the  vesting  of  this 
legacy,  that  the  said  residuary  legatee,  the  said  'Congrega- 
tional Church  Building  Society/  shall  release  all  claim  which 
it  has  against  the  first  Congregational  Church  of  Baltimore/ 
for  any  fund  or  funds,  or  money  owing  by  said  church  to 
it,  and  any  and  all  claim  and  demand  that  it  has  to,  for  or 
against  any  and  all  property  in  the  city  of  Baltimore  now 
occupied  by  said  church,  and  shall  execute  to  such  church  a 
good  and  valid  legal  assignment,  transfer,  and  release  thereof; 
and  shall  in  like  manner  release  the  'Second  Congregational 
Church  of  Baltimore/  and  the  'Canton  Congregational  Church 
of  Baltimore  County/  from  any  and  all  claims  and  demands 
which  it  has  or  shall  have  against  either  of  said  churches,  or  any 
property  of  any  kind  used  by  or  in  possession  of  said  'Second 
Congregational  Church  of  Baltimore/  or  said  'Canton  Congre- 
gational Church  of  Baltimore  County/  n 

The  words  in  which  the  condition  is  set  forth  "and  I  ex- 
pressly hereby  require,  as  a  condition  of  the  vesting  of  this 
legacy,  that  the  said  'Congregational  Church  Building  Society9 
shall  release/9  etc.,  are  relied  upon  as  the  first  and  most  im- 
portant step  in  establishing  the  existence  of  a  perpetuity,  for 
in  them  the  plaintiffs,  and  the  defendants  who  agree  with  them, 
have  found  a  condition  precedent.  In  short,  the  contention  is, 
notwithstanding  the  emphatic  terms  used  by  the  testator  in 
making  the  gift,  that  there  was  not  and  was  not  intended  to  be 
made,  any  immediate  bequest;  that  the  condition  on  which  it 
was  given  is  precedent  and  not  subsequent,  and  that,  therefore, 
the  bequest  is  subject  to  the  well-known  rule  against  perpetu- 
ities and  is  void  in  its  inception,  because  the  condition  is  such 
that  it  must  not  necessarily  and  under  all  circumstances  be  per- 
formed within  the  compass  of  a  life  or  lives  in  being  and  twenty- 
one  years  and  a  fraction  afterward. 

*•*  But  notwithstanding  the  force  and  skill  with  which  thii 
view  was  pressed  upon  us,  we  fail  to  find  any  substantial  sup- 
port for  it  in  the  language  of  the  testator.  After  making  such 
provision  as  he  deemed  proper  for  his  relations,  having  no  im- 
mediate family  of  his  own,  he  proceeded  to  distribute  the  resi- 
due among  a ,  number  of  corporations  of  the  character  we  have 
already  mentioned — giving  to  the  residuary  legatee  nearly  one* 
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half  of  his  large  estate.  It  was  undoubtedly  his  intention  that 
all  of  these  legatees,  including,  of  course,  the  residuary  legatee, 
should  take,  hold,  and  administer  the  legacies  which  he  be- 
queathed to  them  respectively.  We  should  not,  therefore,  as- 
sume that  he  intended  to  violate  a  settled  rule  of  law,  and  thus 
by  the  will  itself  frustrate  his  own  declared  intention;  but,  if 
the  language  which  he  used,  upon  its  face,  shows  such  an  in- 
tention, it  would,  of  course,  be  our  duty  to  apply  the  rule  "re- 
morselessly" (Gray  on  Perpetuities,  378),  without  regard  to  the 
consequences.  But  it  is  obvious  that  before  this  rule  can  be 
applied,  the  subject  to  which  it  is  to  be  applied  must  exist.  As 
was  said  by  Sir  George  Jeasel,  M.  E.,  in  Cunliffe  v.  Brancker, 
L.  B.  8  Ch.  Div.  894:  "Courts  do  not  regard  the  conse- 
quences of  any  rule  of  construction  which  they  may  have  es- 
tablished as  presenting  any  objection  to  its  application,  when 
clearly  called  for."  Tn  other  words,  before  the  rule  will  be 
applied  it  must  be  clear  that  a  perpetuity  exists.  It  must 
be  conceded  that  this  view,  especially  in  its  application  to  wills, 
is  supported  not  only  by  reason  but  by  the  settled  rules  of  con- 
struction and  the  great  weight  of  authority.  We  do  not  un- 
derstand there  is  any  difference  between  counsel  as  to  the  rule, 
nor  the  circumstances  under  which  it  should  be  applied,  but 
they  differ  widely  as  to  the  propriety  and  justice  of  its  applica- 
tion to  the  will  now  before  us,  and  the  single  question,  there- 
fore, upon  this  branch  of  the  case  is,  admitting  the  rule  here 
invoked  by  the  plaintiffs,  but  that  it  is  to  be  applied  only  when 
clearly  called  for,  whether  this  is  such  a  clear  case  as  to  demand 
its  application.  It  is  said  that  when  the  language  "is  fairly 
capable  loa  of  two  constructions,  one  of  which  would  produce 
a  legal  result,  and  the  other,  one  that  would  be  bad  for  remote- 
ness," we  should  adopt  the  former  rather  than  the  latter  and 
thus  promote  the  accomplishment  of  the  testator's  intention: 
Gray  on  Perpetuities,  sec.  633. 

While  in  the  books  there  may  be  found  much  learning  and 
many  nice  distinctions  in  the  law  relating  to  conditions  pre- 
cedent and  subsequent,  yet  in  the  construction  of  wills  we 
should  constantly  keep  in  mind  the  great  object  in  cases  like 
this,  which  is  to  ascertain  the  testator's  intention,  and,  hav- 
ing discovered  that,  to  declare  and  enforce  it  if  consistent 
with  the  rules  of  law.  The  question  as  to  whether  certain 
words  create  a  condition  precedent  or  subsequent  is  generally 
one  of  intention,  and  this  is  especially  so  when  the  condition 
*  annexed  to  a  devise  or  bequest.  It  is  said  in  Creswell  v. 
Lawson,  7  Gill  ft  J.  240,  that  there  are  no  "precise  technical 
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words  necessary  to  the  creation  of  a  condition  precedent  or 
subsequent,  either  in  a  will  or  deed;  but  the  same  words  may  be 
construed  to  operate  either  as  the  one  or  the  other,  according 
to  the  evident  sense  to  which  they  are  used,  as  indicated  by  the 
instrument.    Upon  this  principle/9  continues  the  court,  "all  the 
cases  profess  to  have  been  decided."    It  is  equally  well  settled 
that  if  the  thing  to  be  done  does  not  necessarily  precede  the 
vesting  of  the  estate  in  the  grantee,  but  may  accompany  or  follow 
it,  and  may  as  well  be  done  after  as  before  the  vesting  of  the 
estate,  the  condition  is  subsequent:   1  Jones'  Law  of  Real  Es- 
tate, 619;  Finley  v.  King,  3  Pet.  346.    It  seems  to  us  that  it 
is  evident  that  the  acts  here  relied  on  as  constituting  condi- 
tions precedent,  namely,  the  execution  of  certain  releases,  are 
capable  of  being  performed  either  at  the  time,  before,  or  after 
the  vesting  of  the  bequest  in  the  residuary  legatee — whether 
performed  at  one  time  or  the  other,  the  result  to  all  the  parties 
interested  would  be  the  same,  hence  there  is  no  reason  to  suppose 
that  the  testator  intended  the  releases  should  be  executed  before 
the  vesting  of  the  bequest  as  a  protection  to  the  churches  which 
were  to  be  los  thereby  benefited.    Indeed,  it  would  seem,  upon 
the  plainest  principles  of  justice  and  equity,  that  the  acceptance 
of  the  bequest  would  ipso  facto  work  an  equitable  release.    An 
obvious  construction  to  be  placed  upon  the  language  is,  that 
when  the  executors  should  put  the  residuary  legatee  in  posses- 
sion, it  was  to  execute  the  required  releases,  and,  if  it  should 
delay  or  for  any  reason  refuse  beyond  a  reasonable  time  to  act* 
a  court  of  equity  would,  at  the  instance  of  the  proper  parties, 
decree  releases  to  be  executed  so  as  to  give  absolute  protection. 
The  supposed  difficulty  here  disappears  when  we  apply  the  rule 
as  laid  down  by  C.  J.  Marshall  in  Finley  v.  King,  3  Pet.  346. 
If  the  act  or  condition  required  does  not  necessarily  precede 
the  vesting  of  the  estate,  but  may  accompany  or  follow  it,  the 
condition  is  subsequent,  in  which  case,  of  course,  no  perpetuity 
arises,  for  the  obvious  reason  that  the  bequest  vests  at  once 
upon  the  death  of  the  testator,  and  cannot,  therefore,  be  said  to 
be  put  and  kept  extra  commercium.    But  it  would  seem,  also, 
that  the  form  of  the  gift,  "I  give,  devise,  and  bequeath,"  show* 
that  a    present  and  not  a  future  estate  was  intended,  and  that 
in  the  contemplation  of  the  testator  the  residuary  legatee  was 
to  take  at  once  upon  his  death,  and  not  at  some  remote  uncer- 
tain time  in  future  beyond  the  period  allowed  by  law:  Eldridge 
v.  Eldridge,  9  Cush.  519;  2  Washburn  on  Real  Property,  449. 
The  remaining  words,  "and  I  expressly  hereby  require  as  * 
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condition  of  the  vesting  of  this  legacy/9  must  be  construed  so 
as  to  effectuate  the  general  intention  unless  it  is  clear  that  in- 
tention is  contrary  to  the  rule  against  perpetuity.  But  "courts 
•re  averse  to  construing  conditions  to  be  precedent  where  they 
might  defeat  the  vesting  of  estates  under  a  will":  Pennington 
v.  Pennington,  70  Md.  418.  And  especially  is  this  so  "in  regard 
to  residuary  bequests":  Dulany  v.  Middleton,  72  Md.  75.  And 
in  conclusion  it  is  only  necessary  to  say  that  when  the  executors 
are  prepared  in  the  course  of  the  administration  of  the  testator's 
estate  to  transfer  the  legacy,  the  residuary  legatee  will  then,  or 
within  a  reasonable  time  thereafter  to  be  fixed  104  by  the  court 
in  which  the  estate  is  being  administered,  be  required  to  execute 
the  releases  mentioned  in  the  residuary  clause.  Thus  we  think, 
the  plain  intention  of  the  testator  would  be  accomplished,  for 
the  residuary  legatee  would  get  what  it  must  be  conceded  it  was 
intended  that  it  and  not  the  plaintiffs  should  have,  and  this  re- 
sult would  be  attained  without  the  violation  of  the  rule  against 
perpetuities. 

2.  This  brings  us  to  the  consideration  of  the  second  question, 
whether  the  residuary  legatee  has  any  corporate  capacity  to  take 
more  of  the  residuary  bequest  than  a  sum  that  will  not  exceed 
the  annual  income  of  ten  thousand  dollars. 

Whether  it  has  such  power  depends,  say  the  plaintiffs,  upon 
its  charter,  which  is  found  in  acts  of  the  New  York  legislature. 
It  was  incorporated  under  the  provisions  of  the  New  York 
**Act  for  the  incorporation  of  benevolent,  charitable  and  mis- 
nonary  societies,"  passed  April  14,  1848.  The  name  of  the  cor- 
poration was  afterward  changed  to  the*  name  it  now  bears,  "The 
Congregational  Church  Building  Society  "  Section  2  of  the  act 
of  1848  is  as  follows:  "And  they,  and  their  successors,  by  their 
corporate  name,  shall  in  law  be  capable  of  taking,  receiving,  pur- 
chasing and  holding  real  estate  for  the  purpose  of  this  incorpo- 
ration to  an  amount  not  exceeding  the  sum  of  fifty  thousand 
dollars  in  value,  and  personal  estate  for  like  purposes,  to  an 
amount  not  exceeding  the  sum  of  seventy-five  thousand  dollars 
in  value;  but  the  clear  annual  income  of  such  real  and  per- 
sonal estate  shall  not  exceed  the  sum  of  ten  thousand  dollars." 

Section  6  is  as  follows:  "Any  corporation  formed  under  this 
act  shall  be  capable  of  taking  any  devise  or  bequest,  contained 
in  any  last  will  or  testament  of  any  person  whatsoever,  the 
clear  annual  income  of  which  devise  or  bequest  shall  not  ex- 
ceed the  sum  of  ten  thousand  dollars;  provided  no  person  leav- 
ing a  wife  or  child  or  parent  shall  devise  or  bequeath  to  such 
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institutions  or  corporations  more  than  one-fourth  of  his  or  her 
estate,  after  the  payment  of  his  or  her  debts*  and  such  devise 
or  bequest  shall  be  valid  to  the  extent  of  105  such  one-fourth, 
and  no  such  devise  shall  be  valid  in  any  will  which  shall  not 
have  been  made  and  executed  at  least  two  months  before  the 
death  of  the  testator/9 

The  contention  of  the  plaintiffs  is  that  none  of  the  various  acta 
(Act  1881,  c.  641;  Act  1885,  c.  88;  Act  1890,  c.  497;  Act  1892, 
c.  687,  sec.  12),  which  either  amended  the  act  of  1848  or  related 
to  the  same  class  of  corporations,  made  any  change  whatever  in 
the  provisions  of  section  6  just  quoted,  except  the  Act  of  I860, 
chapter  360,  which  made  no  change  material  to  the  question 
here  being  considered,  and  that,  therefore,  section  6  remains  un- 
affected, and  hence  the  residuary  legatee  can  only  take  as  is 
thereby  provided.  But,  in  answer  to  this  contention,  it  is  said 
that  however  much  the  power  of  other  charitable  corporations 
in  the  state  of  New  York  may  have  been  restricted  by  section 
6,  it  has  and  can  have  no  force  as  against  this  legatee,  since  the 
act  of  1871,  chapter  111,  which  is  as  follows: 

"Chapter  111.  An  act  relative  to  the  American  Congregar 
tional  Union  of  the  city  of  New  York.    Passed  March  15,  1871. 

"The  people  of  the  State  of  New  York,  represented  in  senate 
and  assembly,  do  enact  as  follows: 

"Section  1.  It  shall  be  lawful  for  the  American  Congrega- 
tional Union  in  the  city  of  New  York  to  take  and  hold,  by  gift, 
grant,  or  devise,  or  otherwise,  subject  to  all  the  provisions  of 
law  relating  to  devises  and  bequests  by  last  will  and  testament* 
and  to  purchase,  hold,  and  convey  any  estate,  real  or  personal, 
the  annual  income  received  from  such  real  estate  not  to  exceed 
the  sum  of  seventy-five  thousand  dollars,  for  the  purpose  of 
aiding  feeble  churches  in  the  erection  of  houses  of  worship,  and 
to  render  such  aid,  by  gift  or  grant,  or  by  loan,  either  with  or 
without  security. 

Sec.  2.    This  act  shall  take  effect  immediately  " 

It  is  conceded,  as  we  understand  the  position  of  the  plaintiffs, 
but,  whether  conceded  or  not,  it  is  plain  that  this  act  increases 
the  power  of  this  legatee  "to  take  and  hold  by  gift,  grant,  or  de- 
vise, or  otherwise"  from  all  sources  an  unlimited  106  amount 
of  personal  property  and  real  estate,  the  annual  income  from 
which  shall  not  exceed  the  sum  of  seventy-five  thousand  dollars. 
Much  was  said  as  to  the  effect  of  this  act,  and  especially  as  to 
whether,  conceding  its  enlarging  effect  upon  the  power  of  this 
corporation  to  take  in  the  aggregate,  it  altered  or  repealed  the 
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limitations  contained  in  section  6,  and  whether,  also  conceding 
that  section  6  is  still  in  force  in  New  York  as  to  this  corporation, 
it  has  any  force  outside  of  that  state. 

But  we  will  not  undertake  to  pass  upon  these  questions,  in- 
teresting as  they  are,  for  assuming  that  the  section  in  question 
limiting  the  power  of  this  corporation  to  take,  prevails  in  the 
state  of  New  York,  and  that  it  may  he  recognized  in  other  states, 
the  plaintiffs  and  defendants  who  are  here  relying  upon  it  to 
show  a  want  of  corporate  power  clearly  have  no  standing,  for 
that  purpose,  in  the  courts  of  this  state,  since  the  decision  of  the 
ease  of  Hanson  v.  Little  Sisters  etc.,  79  Md.  440,  for  we  there 
held  that  the  legal  capacity  of  a  corporation  to  take  property  by 
devise  or  bequest  in  excess  of  the  amount  prescribed  by  its  char- 
ter cannot  be  taken  advantage  of  by  heirs  at  law  or  next  of  kin. 
We  there  said:  "In  regard  to  the  question  before  us  there  has 
been  considerable  conflict  of  authority.  The  court  of  appeals 
of  New  York  in  Matter  of  McGraw,  111  N.  Y.  66,  announced 
the  doctrine  relied  on  by  the  appellants  (the  heirs  at  law),  but 
the  supreme  court  of  the  United  States  in  Jones  v.  Habersham, 
107  U.  S.  174,  adhere  to  the  contrary  doctrine,  namely,  that  re- 
strictions imposed  by  the  charter  upon  the  amount  of  property 
it  may  hold  cannot  be  taken  advantage  of  collaterally  by  private 
persons,  but  only  by  the  state  in  a  direct  proceeding  instituted 
for  that  purpose.  And  it  was  so  held  in  a  case  where,  as  here, 
the  heirs  of  a  decedent  filed  a  bill  to  have  declared  void  certain 
devises  to  charitable  corporations,  which  it  was  averred  would 
swell  the  amount  of  property  owned  by  the  corporation  to  an 
amount  greater  than  the  charter  authorized." 

iot  rphe  act  0f  ]871,  before  mentioned,  as  we  have  seen,  gives 
to  the  residuary  legatee  power  to  take  personal  property  with- 
out limit,  and  real  estate  not  in  excess  of  the  estimated  value 
of  the  whole  of  the  bequest  here  in  controversy.  Therefore  this 
case  comes  directly  within  Hanson  v.  Little  Sisters  etc.,  79  Md. 
440,  for  we  there  said:  'It  cannot  be  denied  that  this  corporation 
had  power  to  take  any  estate  and  property  not  exceeding  the 
charter  limits,  and  the  devise,  therefore,  was  not  void  on  its 
face,  and  it  must  be  held  valid  as  to  all  the  world,  until  it  has 
been  determined  at  the  instance  of  the  state  that  the  charter 

has  been  violated The  corporation  can  take  property  to 

any  amount,  but  can  hold  it,  as  against  the  state,  only  to  the 
amount  provided  by  the  charter."  But  it  is  urged  that  the  doc- 
trine thus  laid  down  should  not  be  applied  to  this  case  as  against 
the  next  of  kin.  While  we  are  not  unmindful  of  their  claims, 
yet  we  must  not  forget,  keeping  in  mind  the  cardinal  rule,  thai 
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the  testator's  intention,  as  expressed  in  his  will,  must  be  re- 
spected and  enforced  unless  contrary  to  some  settled  principle 
of  law.    Hence  there  can  be  no  hesitation  or  doubt  as  to  the 
proper  course  to  pursue  when  we  discover  that  by  following  our 
own  doctrine  we  gratify  his  clearly  expressed  will  that  this  lega- 
tee should  have  his  residuary  estate,  and  by  following  the  sup- 
posed ruling  of  the  court  of  appeals  of  New  York  we  would  give 
that  estate  to  those  who  were  not  intended  to  have  it.    And  es- 
pecially should  we  be  governed  by  our  own  decision  in  Hanson 
v.  Little  Sisters  etc.,  79  Md.  440,  and  refuse  to  follow  the  New 
York  cases  cited  by  the  plaintiffs,  when  it  is,  at  least,  question- 
able whether  the  courts  of  that  state  would  enforce  the  statute 
in  question  as  against  a  bequest  found  in  the  will  of  a  Maryland 
testator:   Cross  v.  United  States  Trust  Co.,  131  N.  Y.  348;  27 
Am.  St.  Rep.  597;  Hope  v.  Brewer,  136  N.  Y.  126;  Dainmert  v. 
Osborn,  140  N.  Y.  40.    In  the  case  last  cited,  it  was  held  that 
there  was  no  law  that  prohibited  gifts  to  charity  there  by  testa- 
tors in  other  countries,  or  that  requires  New  York  courts  to  re- 
ject the  gift  because  it  might  not  in  all  respects  be  in  conformity 
with  the  local  law  of  that  state.    "There  108  are  other  statutes," 
said  the  court,  "that  invalidate  testamentary  gifts  to  certain 
corporations  unless  made  within  a  certain  time  before  death, 
when  the  testator  has  wife,  child,  or  parents.     But  these  re- 
straints applied  to  members  of  the  political  community  from 
which  the  law  emanated,  and  not  to  persons  in  other  coun- 
tries where  no  such  restrictions  existed.     Bequests  by  such 
persons  to  those  corporations,  without  regarding  the  statutes 
referred  to,  would  be  good  if  valid  at  the  domicile  of  the 
testator.    Our  law  permits  the  citizens  or  subjects  of  other  coun- 
tries to  dispense  charities  here  in  such  measure  as  they  wish, 
and  according  to  such  methods  as  their  own  laws  prescribe.    The 
policy  which  dictated  our  statutes  against  perpetuities  and  accu- 
mulations did  not  anticipate  any  danger  from  abroad,  and  our 
recent  decisions  are  to  the  effect  that  they  are  local  in  their  gen- 
eral scope  and  effect/9    We  do  not  overlook  the  fact  that  it  was 
earnestly  contended  that  the  language  just  quoted  and  similar 
language  used  in  other  cases  by  the  same  tribunal  does  not,  and 
was  not  intended  to,  refer  to  the  whole  of  section  6,  and  especially 
not  to  that  part  of  said  section  which  is  here  relied  on  and  which 
it  is  claimed  restricts  the  power  of  the  legatee.    But  whatever 
may  have  been  the  intention,  the  language  of  the  court  is,  that 
testators  in  other  states  may  dispense  charities  in  New  York 
"in  such  measure  as  they  wish,  and  according  to  such  methods 
as  their  own  laws  prescribe/'    It  would  seem,  therefore,  that  the 
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law  of  New  Tqrk  in  such  a  case  as  this  would  govern  neither  the 
amount  of  a  bequest,  nor  the  method;  that  is,  the  time  when  nor 
the  manner  in  which  it  is  to  be  bequeathed.  But  be  this  as  it 
may.  our  rule  as  applied  to  this  case  is  clear  and  distinct,  and 
we  follow  it  because  we  are  bound  to  do  so,  and  because  bv  so 
doing  we  gratify  and  do  not  frustrate  the  testator's  expressed 
wishes. 

Having  held  that  the  residuary  clause  stands  and  that  the  re- 
siduary legatee  takes  the  whole  of  the  residuary  estate,  it  be- 
comes unnecessary  to  consider  the  questions  presented  by  the 
objections  raised  to  the  seventy-fifth  clause,  because  109  it  is 
provided  by  the  residuary  clause  that  if  any  of  the  charitable  be- 
quests,  legacies,  or  devises  for  charitable  uses  or  public  or  local 
improvements  or  benevolent  purposes  made  by  the  will  shall  fail 
to  take  effect,  they  shall  go  to  the  residuary  legatee.  Therefore 
in  no  event  can  the  heirs  or  next  of  kin  have  any  interest  in  the 
question  of  the  validity  or  invalidity  of  the  seventy-fifth  clause. 
The  residuary  legatee,  being  alone  interested  in  having  this 
clause  set  aside,  has  abandoned  and  disclaimed  all  right  to  any 
of  the  bequests  therein  made,  and  has  expressly  insisted  upon 
the  validity  of  the  will  and  every  part  of  it. 

It  follows,  therefore:  1.  That  the  seventy-sixth  or  residuary 
clause  is  free  from  the  objection  that  it  creates  a  perpetuity; 
2.  That  the  residuary  legatee  will  take  the  whole  of  the  testator's 
residuary  estate,  the  heirs  and  next  of  kin  having  no  right  to 
raise  the  objection  of  its  want  of  corporate  capacity  to  take  more 
than  the  amount  limited  by  section  6  of  the  said  act  of  1848; 
and  3.  That  the  seventy-fifth  clause  is  to  be  taken  and  consid- 
ered as  valid. 

Decree  reversed  and  cause  remanded,  costs  to  be  paid  out  of 
the  estate. 


PBRPETUITIE8— RULE  AGAINST.— Every  Instrument  attempt- 
ing to  make  a  disposition  of  property  will,  unless  its  language  for- 
bids, be  so  construed  as  not  to  conflict  with  the  rule  against  perpe- 
tuities, and,  therefore,  if  an  instrument  is  susceptible  of  two  con- 
structions, one  of  which  Is  obnoxious  to  the  rule,  and  the  other  not, 
the  former  will  not  be  given:  Monographic  note  to  In  re  Walkerly, 
49  Am.  St  Rep.  126,  on  the  rule  against  perpetuities. 

CONDITIONS— PRECEDENT  AND  SUBSEQUENT— CONSTRUC- 
TION OF.— A  condition  will  be  held  to  be  a  condition  subsequent  if 
the  act  does  not  necessarily  precede  the  vesting  of  the  estate,  but 
may  accompany  or  follow  it:  Bell  County  v.  Alexander,  22  Tex.  350; 
73  Am.  Dec.  268.  Conditions  which  tend  to  divest  an  estate  are  to 
be  strictly  contrued:  Note  to  Jackson  v.  Schutz,  9  Am.  Dec.  202. 
And  it  is  an  established  rule  that  conditions  subsequent  are  not  fa- 
vored by  law  and  may  be  created  only  by  express  words  or  clear 
Implication:  Scovlll  v.  MeMahoi*  62  Conn.  878;  86  Am.  St  Rep.  aso, 
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and  note;  Kilpatrlck  t.  Baltimore,  81  Md.  179;  48  Am.  St.  Rep.  500; 
monographic  note  to  Gross  v.  Carson,  44  Am.  Dec  744. 

CORPORATIONS— POWER  TO  TAKE  UNDER  WILL.— As  to  the 
capacity  of  corporations  to  take  title  to  realty  generally,  see  the 
monographic  note  to  Page  v.  Helneberg.  94  Am.  Dec.  381-387;  by  be- 
quest or  devise,  see  McCartee  v.  Orphan  Asylum  Soc.,  9  Cow.  43T;  18 
Am.  Dec.  516,  and  note;  Downing  v.  Marshall,  23  N.  Y.  366;  80  Am. 
Dec.  290,  and  note. 

Whether  Heirs  of  a  Testator  may  Assail  a  Devise  or  Bequest  to 

a  Corporation. 

When  a  devise  or  bequest  of  property  to  a  corporation  Is  assailed 
on  the  ground  that  such  corporation  has  no  power  to  receive  it,  the 
object  of  the  prohibition  is  a  material  subject  of  Inquiry.  Has  the 
legislature,  through  some  Jealousy  of  corporate  aggression  and  ac 
quisition,  sought  to  fix  the  limits  thereof,  or  has  it,  through  some  ten- 
derness for  heirs,  limited  the  power  to  disinherit  them  in  so  far  as  a 
testator  has  sought  to  exercise  it  for  the  benefit  of  the  corporation 
in  question?  To  the  extent  which  a  state  seeks  to  limit  the  power  of 
corporations  to  acquire  or  hold  property  of  any  character  whatso- 
ever, the  state  alone  should  be  permitted  to  complain  when  corpora- 
tions undertake  to  pass  beyond  the  limits  assigned  them.  A  convey- 
ance or  other  transfer  of  property  to  a  corporation  is  not  void,  but, 
on  the  contrary,  vests  title  in  the  corporation,  to  be  held  by  it  until 
such  time  as  the  state,  acting  by  its  properly  constituted  officers,  in- 
terposes to  complain  that  the  corporation  has  usurped  powers  and 
franchises  in  excess  of  those  conceded  to  it  by  law:  Note  to  Page 
T.  Helneberg,  94  Am.  Dec.  381. 

Under  the  English  statute  of  wills,  the  right  to  make  devises  to 
bodies  politic  and  corporate  was  denied,  and  a  similar  denial  has,  at 
times,  been  incorporated  in  the  statutes  of  some  of  the  states,  and, 
where  such  is  the  case,  it  seems  to  be  conceded  that  a  devise  to  a 
corporation  is  absolutely  void,  and  that  the  testator  must  be  re- 
garded as  dying  intestate  with  respect  to  the  property  so  sought 
to  be  devised,  and  this  whether  the  corporation  is  foreign  or  domes- 
tic, and,  if  foreign,  it  is  not  material  that  it  is  competent  by  the 
laws  of  the  state  of  its  creation  to  accept  a  devise  of  real  property 
therein  situate:  McCartee  v.  Orphan  etc.  Soc,  9  Cow.  437;  18  Am. 
Dec.  516;  Holmes  v.  Mead,  52  N.  Y.  332;  White  v.  Howard,  46  N.  Y. 
144;  Kuypers  v.  Ministers  etc.,  6  Paige,  570;  Theological  Seminary 
v.  Ohilds,  4  Paige,  418;  5  Thompson  on  Corporations,  sec.  5783.  This 
Is  because  real  property  is  subject  solely  to  the  laws  of  the  state  of 
whose  territory  it  constitutes  a  part,  and  therefore  It  cannot  be  de- 
vised to  a  corporation,  whether  of  that  state  Or  a  foreign  state  or 
country,  if  the  laws  of  the  state  wherein  the  realty  Is  situated  for* 
bid.  A  different  question  is  presented  when  a  devise  la  made  to  a 
corporation  of  lands  situate  in  a  foreign  state  whose  laws  permit  of 
such  devise,  and  the  law  of  the  state  in  which  the  corporation  was 
created  do  not  confer  upon  it  any  power  to  acquire  property  by  de- 
vise. The  few  authorities  existing  upon  this  subject  are  somewhat 
evenly  divided,  those  on  the  one  side  insisting  that  the  disability  of 
the  corporation  existing  in  the  state  of  its  creation  renders  it  alike 
powerless  to  receive  by  devise  lands  situated  in  another  state  (Stark- 
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weather  v.  American  Bible  Soc,  72  111.  50;  22  Am.  Rep.  133),  and 
those  on  the  other  side  maintaining  that  the  disabilities  of  the  cor- 
poration do  not  follow  it  into  the  other  state:  American  Bible  Soc. 
v.  Marshall,  15  Ohio  St  537. 

We  shall  not  undertake  in  this  note  to  consider  the  general  ques- 
tion of  when  corporations,  whether  foreign  or  domestic,  are  compe- 
tent to  acquire  property  by  devise  or  bequest,  but,  confining  our  at- 
tention to  those  cases  like  the  principal  case,  in  which  it  is  conceded 
that  there  is  some  prohibition  existing,  shall  inquire  whether  that 
prohibition  operates  in  favor  of  the  heirs  of  the  testator,  so  that  they 
may  claim  property  notwithstanding  his  attempt  to  devise  or  be- 
queath it  to  a  corporation.    Before  the  question  can  arise  in  any 
state,  its  statutes  upon  the  subject  of  wills  must  be  such  as  to  per- 
mit corporations  to  acquire  property  thereunder,  and  must  also  con- 
tain some  limitation  upon  the  subject    If  the  limitation  in  question 
appears  to  be  one  respecting  the  powers  of  the  corporation,  it  is  quite 
clear,  we  think,  by  the  weight  of  authority  that  only  the  state  can 
Inquire  whether  it  has  been  exceeded.    If,  on  the  other  hand,  the 
limitation  relied  upon  is  upon  the  powers  of  the  testator,  then  he 
cannot  exercise  a  testamentary  authority  denied  him  by  the  statute, 
and,  if  he  attempts  to  do  so,  his  heirs  may  treat  it  as  unavailing. 
In  the  principal  case,  it  was  apparent  that   under  the  statutes  of 
New  York  certain  corporations  were  capable  of  receiving  real  and 
personal  estate  of  the  value  designated  therein,  provided  its  annual 
income  should  not  exceed  ten  thousand  dollars,  and  that  audi  corpo- 
rations were  capable  of  taking  by  devise  or  bequest  in  any  last  will 
or  testament  of  any  person  property  the   clear   annual  income  of 
which  should  not  exceed  ten  thousand  dollars,  provided  that  no  per- 
son leaving  a  wife,  or  child,  or  parent  should  devise  or  bequeath  to 
such  a  corporation  more  than  one-fourth  of   his   estate   after  the 
payment  of  his  debts.    The  legislature  of  New  York,  in  prescribing 
the  amount  of  property  which  a  corporation  might  hold,  may  be  re- 
garded as  prescribing  the  limits  of  corporate  authority,  while  in  fix- 
ing the  amount  of  property  which  should  be  devised  by  any  one  per- 
son to  such  corporation,  ft  was  prescribing  the  limits  of  testamen- 
tary authority.   Therefore,  the  heirs  of  a  testator  should  be  deemed 
not  entitled  to  assail  a  devise  or  bequest,  though  It  alone,  or  added 
to  other  property,  would  endow  the  corporation  beyond  the  limits 
permitted  by  the  statute,  but,  on  the  other  hand,  they  should  be  per- 
mitted to  assail  such  devise  or  bequest  in  so  far  as  it  attempted  to 
give  a  greater  proportion  of  his  estate  than  a  testator  leaving  a  wife, 
child,  or  parent  was  authorized  to  give.    As  to  the  first  propositions 
namely,  that  it  is  only  the  state  which  can  present  the  question  that 
the  corporation,  if  it  receives  a  devise  or  bequest,  will  have  a  greater 
amount  of  property  than  permitted  by  Its  charter,  the  decided  weight 
of  authority  is  In  Its  favor:  Alexander  v.  Tolleston  Club,  110  I1L  65; 
Hamsher  v.  Hamsher,  132  111.  273;  Farrington  v.  Putnam,  00  Me. 
405;  Hanson  v.  Little  Sisters  etc.,  79  Md.  434;  In  re  Stickney's  Will, 
85  Met  79;  ante,  p.  808:  Wade  v.  American  etc.  Soc.,  7  Smedes  &  M- 
663;  46  Am.  Dec.  324;  De  Gamp  v.  Dobbins,  29  N.  J.  Eq.  36;  Jones  v. 
Habersham,  107  U.  S.  174.   In  other  states,  however,  this  position 
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Is  denied,  and  it  is  asserted  that  even  when  the  limitation  is  upon 
the  powers  of  the  corporation,  it  cannot  receive  any  devise  or  be- 
quest In  excess  of  the  amount  which  it  is  entitled  to  hold,  and  that 
this  rule  may  be  asserted  in  favor  of  the  heirs  of  the  decedent.  Thus, 
in  the  case  of  Trustees  v.  Chambers,  3  Jones  Eq.  253,  which  was  a 
suit  commenced  in  favor  of  the  college  to  recover  the  amount  of  a 
bequest  to  it,  and  It  waa  shown  that  the  charter  of  the  plaintiff  pro- 
vided that  the  whole  amount  of  its  property  should  not  exceed  at 
any  time  two  hundred  thousand  dollars  in  value,  it  was  held  that 
the  plaintiff  could  recover  so  much  only  of  the  bequest  as  was  nec- 
essary to  make  its  property  of  the  value  named,  and  that  the  over- 
plus vested  in  the  testator's  next  of  kin.  So  in  the  case  of  Cromie  v. 
Louisville  etc.  Soc,  8  Bush,  365,  it  appearing  that  one  of  the  corpo- 
rate beneficiaries  was  prohibited  from  holding  real  estate  in  excess 
of  fifty  thousand  dollars  in  value  and  seventy-five  thousand  dollars 
in  personal  property,  and  that  its  real  estate  at  the  time  of  the  death 
of  the  testator  exceeded  the  amount  specified,  it  was  held  that  the 
corporation  could  not  take  any  of  the  real  estate  devised  to  it  by 
him,  and  that  it  could  take  so  much  only  of  the  bequest  as,  when 
added  to  the  personalty  owned  by  it  at  his  death,  would  make  op 
the  sum  specified,  and  therefore  that  the  real  estate  devised  and  the 
remainder  of  the  personal  property  lapsed  as  undevised  estate  to  the 
testator's  heirs  and  distributees.  The  same  rule  is  maintained  In 
Rhode  Island:  Wood  v.  Hammond,  10  R.  I.  08;  Coggeshall  v.  Home 
for  Children,  18  B.  I.  606.  The  same  conclusion  has  also  been 
reached,  after  great  consideration,  in  New  York,  where  the  rule  Is 
stated  as  follows:  "A  devise  to  a  corporation  which  is  forbidden  to 
take  (or  forbidden  to  hold,  if  the  word,  under  the  circumstances  of 
the  case,  is  construed  to  include  a  taking  also)  does  not,  therefore, 
give  a  title  subject  to  the  right  of  some  superior  to  claim  a  forfeiture 
of  the  land;  but,  if  it  be  a  violation  of  a  statute,  I  think  the  devise 
is  void,  and  the  land  descends  to  the  heir  or  residuary  devisee":  Mc- 
Graw's  Estate,  111  N.  Y.  66,  04. 

Possibly,  the  apparently  conflicting  decisions  upon  this  subject 
may  be  reconciled  by  considering  the  statutes  construed  as  consisting 
of  two  classes,  one  authorizing  corporations  by  devise  or  bequest  to 
acquire  property  of  a  specified  amount,  and  the  other  prohibiting 
them  from  acquiring  property  in  excess  of  such  amount:  and  affirm- 
ing that  their  acting  in  excess  of  the  authorization  is  a  matter  of 
which  only  the  state  can  complain;  while  their  action  in  defiance 
of  a  statutory  injunction  is  absolutely  void,  and  cannot  deprive  pri- 
vate persons  of  property  which,  If  such  Injunction  is  respected,  must 
belong  to  them. 

In  the  case  of  Helskell  v.  Chickesaw  Lodge,  87  Tenn.  668,  where 
the  question  was  not  necessarily  involved,  it  was  said  that  there 
was  a  distinction  between  a  case  where  a  corporation  had  received 
and  is  holding  property  in  excess  of  the  limitation  of  Its  charter,  and 
a  case  where  its  rights  have  not  vested  and  it  is  not  in  possession, 
and  that  in  the  first  case  no  one  but  the  state  can  raise  the  question 
or  enforce  the  forfeiture,  and  'In  the  second  case,  if  there  be  a  devise 
directly  to  the  corporation  for  Its  use  and  benefit,  then  the  heirs  or 
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residuary  legatees  may  raise  the  question,  because  the  gift  would  be 
void  the  same  as  If  made  to  an  impossible  person,  and  the  property 
would  go  the  same  as  if  the  bequest  had  not  been  made.  Those  in 
whom  the  right  to  it  would  have  Tested  if  it  had  not  been  disposed 
of  at  all  bare  a  perfect  right  to  assert  their  claims  against  such  cor* 
poration." 

The  effect  of  a  devise  or  bequest  to  a  corporation  of  a  greater  pro- 
portion of  his  estate  than  a  testator  is  permitted  by  statute  to  de- 
vise to  it  has  been  but  infrequently  considered;  but,  unless  the 
principal  case  may  be  regarded  as  an  exception,  we  believe  it  has 
uniformly  been  held  that  a  limitation  of  this  character  upon  the 
power  of  the  testator  prevents  his  will  from  having  any  effect,  except 
upon  the  proportion  of  his  estate  which  the  statute  has  permitted  him 
to  devise  or  bequeath.  In  the  case  of  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424,  the  question  was  presented  of  whether  a  testator  could 
give  to  two  or  more  corporations  in  the  aggregate  more  than  one- 
half  of  his  estate.  The  court  said:  "He  cannot,  by  disposing  of  his 
property  to  different  objects,  all  within  the  prohibition,  effect  a  dis- 
inheritance of  his  wife  or  children,  when  a  gift  of  the  same  propor- 
tion of  his  estate  to  a  single  object  would  not  be  sustained.  The 
prohibition  operates  upon  the  testator's  capacity  to  give  rather  than 
upon  the  power  of  the  legatee  to  take":  Chamberlain  v.  Chamber- 
lain, 43  N.  Y.  424,  440.  The  provision  of  the  statute  of  the  same 
state  prohibiting  a  person  having  a  wife,  child,  or  parent  from  giv- 
ing by  will  more  than  one-half  of  his  estate  to  charitable  or  literary 
corporations  was  applied  in  a  later  decision  as  against  a  secret  trust 
impressed  upon  a  testamentary  gift,  when  the  trust  was  in  manifest 
evasion  of  the  statute:  Amherst  College  v.  Rich,  151  N.  Y.  282.  In 
other  states,  the  construction  given  to  this  statute  by  the  courts  of 
New  York  seems  to  be  acquiesced  In,  but  they  hold  that  Its  object 
was  the  protection  of  wives,  children,  and  parents  of  testators,  and 
for  that  reason  the  statute  could  not  have  any  extraterritorial  effect 
or  be  applied  to  testators  domiciled  in  states  other  than  New  York: 
White  v.  Howard,  38  Conn.  842;  Crum  v.  Bliss,  47  Conn.  592.  As  to 
personal  estate,  the  application  of  the  rule  that,  in  case  of  a  conflict 
of  laws,  it  is  subject  to  the  law  of  the  domicile  of  its  owner,  requires 
that  a  bequest  to  a  corporation  valid  by  the  law  of  the  state  or  coun- 
try wherein  the  testator  has  his  residence  at  the  time  of  his  de- 
cease, be  respected  and  enforced  even  in  a  state  wherein  such  cor- 
poration could  not  hold  the  bequest  if  made  therein  by  a  citizen 
thereof:  Dammert  v.  Osborn,  140  N.  Y.  80;  Gross  v.  United  States 
Trust  Co.,  131  N.  Y.  330;  27  Am.  St  Rep.  587. 
am.  Ba  r»«  Vol  lx.— a& 
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MORTGAGE,  ASSIGNMENT  OP.- BY  AN  INDORSEMENT 
OF  A  PROMISSORY  NOTE  to  a  bona  fide  purchaser  he  acquires 
the  benefit  of  the  lieo  of  a  mortgage  to  the  same  extent  aa  though 
he  had  been  named  therein  as  mortgagee,  though  the  public  records 
afford  no  evidence  of  the  transfer  of  the  note. 

MORTGAGE,  RELEASE  OF  AFTER  THE  TRANSFER  OF 
NOTE  BY  THE  MORTGAGEE.— If  a  mortgagee  has  indorsed  the> 
note  secured  by  the  mortgage  to  a  bona  fide  purchaser,  such  mort- 
gagee Is  not  authorized  to  afterward  release  the  mortgage,  and 
though  he  has  a  conveyance  from  the  mortgagor  and  produces  a 
note  which  he  represents  to  be  the  one  secured  by  the  mortgage, 
and  states  that  it  has  been  fully  paid,  and  is  thereby  enabled  to  sell 
the  property  subject  thereto  to  an  Innocent  purchaser,  the  lat- 
ter acquires  title  subject  to  the  prior  assignment  of  the  mort- 
gage by  the  indorsement  of  the  note,  though  such  assign- 
ment is  not  of  record.  The  assignee  is  not  prejudiced  by  the  subse- 
quent fraudulent  acts  of  the  mortgagee  in  which  he  does  not  par- 
ticipate. This  is  especially  true  where  a  comparison  of  the  note- 
produced  with  the  note  described  in  the  mortgage  must  show  that 
there  is  substantial  difference  in  their  terms,  and  therefore  that  the- 
note  in  the  possession  of  the  mortgagee  cannot  be  the  one  secured  by 
the  mortgage. 

LACHES,  WHAT  ARE.— Mere  lapse  of  time  alone  cannot  con- 
stitute laches,  unless  accompanied  by  the  failure  to  do  some  act 
which  there  was  a  legal  duty  to  do,  and  that  failure  caused  prejudice 
to  the  adverse  party.  The  failure  to  place  of  record  the  transfer  of 
a  mortgage  does  not  constitute  laches,  where  it  is  operative  without 
any  record  and  is  accomplished  by  an  Instrument  not  entitled  to  rec- 
ord, and  the  law  has  not  Imposed  the  duty  of  making  any  record 
upon  the  subject. 

LIMITATIONS  IN  SUITS  TO  FORECLOSE  MORTGAGES.— 
Though  the  note  to  secure  which  a  mortgage  was  given  is  barred  by 
the  Maryland  statute  of  limitations,  the  mortgage  Itself  may  still  be 
foreclosed. 

M.  B.  Walter,  Millard  F.  Taylor,  and  Eobert  P.  Leach,  Jr.,  for 
the  appellants. 

Thomas  Hughes,  for  the  appellee. 

»*•  McSHTCRRY,  C.  J.  This  is  a  case  of  exceedingly  great 
hardship,  and  we  have  diligently,  but  in  vain,  sought  for  some 
tenable  ground  upon  which  the  appellants  could  be  relieved  from* 
the  loss  8ao  that  an  affirmance  of  the  decree  appealed  from  will 
necessarily  subject  them  to.  But  hard  cases,  it  has  often  been 
said,  almost  always  make  bad  law;  and  hence  it  is,  in  the  end, 
far  better  that  the  established  rules  of  law  should  be  strictly  ap- 
plied, even  though  in  particular  instances  serious  loss  may  be 
thereby  inflicted  on  some  individuals,  than  that  by  subtle  dis- 
tinctions invented  and  resorted  to  solely  to  escape  such  conse- 
quences, long  settled  and  firmly  fixed  doctrines  should  be  shaken^ 
questioned,  confused,  or  doubted:  Lovejoy  v.  Irelan,  17  Md.  627; 
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79  Am,  Dec.  667.  It  is  often  difficult  to  resist  the  influence 
which  a  palpable  hardship  is  calculated  to  exert;  but  a  rigid  ad- 
herence to  fundamental  principles  at  all  times  and  a  stern  in- 
sensibility to  the  results  which  an  unvarying  enforcement  of 
those  principles  may  occasionally  entail,  are  the  surest,  if  not 
the  only,  means  by  which  stability  and  certainty  in  the  admin- 
istration of  the  law  may  be  secured.  It  is  for  the  legislature  by 
appropriate  enactments,  and  not  for  the  courts  by  metaphysical 
refinements,  to  provide  a  remedy  against  the  happening  of  hard- 
ships which  may  result  from  the  consistent  application  of  estab- 
lished legal  principles. 

Now,  the  facts  before  us  are  these:  Samuel  D.  Price  was  in 
1888  the  owner  of  some  leasehold  property  in  Baltimore  City. 
This  on  January  28,  1888,  he  assigned  to  Henry  C.  Fowler,  an 
employe*  of  his,  for  an  alleged,  but  in  fact  for  a  simulated,  con- 
sideration of  fifteen  hundred  dollars.  On  the  same  day,  and  as 
a  part  of  the  same  transaction,  Fowler  executed  and  delivered  to 
Price  a  mortgage  on  the  same  property  to  secure  the  payment 
of  one  thousand  dollars,  stated  to  be  the  balance  of  purchase 
money  due  by  Fowler  to  Price;  and  Fowler  also  signed  and  de- 
livered a  promissory  note  of  even  date,  payable  to  Price  in  one 
year,  for  the  principal  sum  of  one  thousand  dollars,  and  two 
other  promissory  notes,  each  for  the  sum  of  thirty  dollars,  pay- 
able in  six  and  twelve  months,  for  the  interest  These  three 
notes  are  described  in  the  mortgage.  The  deed  and  the  mort- 
gage were  promptly  placed  on  record.  aai  Simultaneously  with 
the  execution  of  the  deed,  the  mortgage  and  the  notes,  Fowler 
also  executed  and  delivered  to  Price  a  deed  reconveying  and  re- 
assigning to  him  the  identical  leasehold  property.  This  deed 
was  not  placed  on  record  until  November  12,  1891.  The  sale  by 
Price  to  Fowler  was  not  an  actual  sale  at  all.  It  was  a  mere  de- 
vice to  which  Price,  who  was  a  builder,  resorted  to  raise  money 
without  himself  executing  a  mortgage  on  his  property.  To  all 
appearances,  however,  so  far  as  the  public  records  disclosed,  it 
was  a  perfectly  regular  and  bona  fide  transaction.  On  January 
81, 1888,  Price  borrowed  from  the  Old  Town  Bank  of  Baltimore, 
the  sum  of  twelve  hundred  dollars,  and  indorsed  to  the  bank  as 
collateral  the  one  thousand  dollar  mortgage  note  of  Fowler,  and 
another  note  with  which  we  have  no  concern.  Price's  note  to 
the  bank  was  repeatedly  renewed,  and  when  each  renewal  was 
made  Fowler's  note  to  Price  was  repledged.  There  can  be  no 
doubt  about  the  entire  good  faith  of  the  bank  in  this  transaction. 
The  bank  continued  to  hold  the  note  which  on  its  face  showed 
that  it  was  secured  by  a  mortgage  of  even  date,  and  on  October 
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31,  1895,  after  Price  had  become  insolvent,  and  shortly  before 
he  died,  the  bank  filed  in  the  circuit  court  of  Baltimore  City 
a  petition  praying  for  a  decree  directing  a  sale  of  the  mortgaged 
premises,  and,  under  the  terms  of  the  mortgage,  the  usual  de- 
cree was  forthwith  signed.  Within  a  month  thereafter  the  ap- 
pellants came  into  the  case,  and  by  petition  asked  that  the  de- 
cree be  set  aside.  They  base  the  relief  which  they  seek  upon 
these  facts:  In  November,  1891,  the  appellants  desiring  to  pur- 
chase the  property  in  question  had  the  title  examined,  and  it 
being  then  discovered  that  Price  held  the  mortgage  thereon 
from  Fowler,  negotiations  were  opened,  not  with  Fowler — the 
apparent  owner — but  with  Price,  who  informed  the  appellants 
anvl  their  counsel  that  the  mortgage  had  been  paid  and 
that  he  held  a  deed  from  Fowler  assigning  the  property  back 
to  him.  He  thereupon  produced  the  deed  of  assignment  con- 
temporaneous 82a  in  date  with  the  mortgage  and  with  the  deed 
from  Price  to  Fowler;  and  he  exhibited  three  promissory  notes 
purporting  to  be  the  three  mortgage  notes  described  in  the  mort- 
gage from  Fowler  to  him — the  one  note  for  one  thousand  dollars, 
and  the  other  two  each  for  thirty  dollars.  Without  making  any 
inquiry  of  Fowler,  the  appellants  concluded  the  purchase  with 
Price;  and  Price,  on  November  12,  1891,  released  on  the  public 
records  the  mortgage  of  January  28,  1888,  and  then  placed  on 
record  the  deed  of  assignment  from  Fowler  to  himself  dated,  as 
stated,  on  January  28,  1888,  and  delivered  to  the  appellants  a 
deed  dated  November  12,  1891,  assigning  to  them  the  same 
property.  Thereupon  the  appellants  paid  him  thirteen  hundred 
dollars — the  amount  of  the  purchase  money.  The  appellants  had 
no  knowledge  of  the  outstanding  note  in  the  hands  of  the  bank, 
and  they  believed  that  the  one  thousand  dollar  note  exhibited 
by  Price  and  stated  by  him  to  be  the  identical  note  secured 
by  the  mortgage  was  in  fact  the  mortgage  note.  The  evidence, 
however,  clearly  shows  that  Fowler  signed  two  one  thousand  dol- 
lar notes  on  the  same  day,  and  the  one  retained  by  Price  and  sub* 
sequently  exhibited  to  the  appellants  as  the  genuine  mortgage 
note  was  not  in  fact  the  note  secured  by  and  described  in  the 
mortgage  at  all;  and  that  the  note  indorsed  to  the  bank  and 
forming  the  basis  of  the  decree  was  in  reality  the  mortgage  note. 
About  this  the  evidence  leaves  no  room  for  doubt.  The  appel- 
lants claim  that  they  are  bona  fide  purchasers  of  the  property 
from  Price  for  value,  and  are,  as  such,  entitled  to  hold  it  against 
the  claim  of  the  Old  Town  Bank.  They  undoubtedly  paid  their 
money  for  the  property  to  Price,  who  shamefully  deceived  and 
misled  them;  but  whether  these  facts  under  the  circumstances 
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are  sufficient  to  defeat  the  rights  acquired  by  the  bank  is  the 
question  brought  before  us.  The  court  below  dismissed  the  peti- 
tion asking  for  a  rescission  of  the  decree,  and  from  the  order  of 
dismissal  which  permits  the  decree  of  October  31,  1895,  8as  di- 
recting a  sale  of  the  property  to  stand,  this  appeal  was  taken. 

Now  it  cannot  be  doubted  that,  prior  to  the  adoption  of  the 
act  of  1892,  chapter  392  (which,  however,  has  no  application  to 
this  case),  the  law  of  Maryland  was,  and  still  is,  except  in  so  far 
as  modified  by  the  statute  just  named,  that  the  indorsement  or 
assignment  of  a  promissory  note  secured  by  a  mortgage  gives 
to  a  bona  fide  holder  of  such  note  the  benefit  of  the  lien  of  the 
mortgage  as  fully  as  though  he  had  been  named  as  the  actual 
mortgagee;  and  this,  too,  though  the  public  records  furnish  no 
evidence  of  the  indorsement  or  transfer  and  delivery  of  the 
note.  The  transfer  or  indorsement  of  the  note,  which  is  the 
principal,  carries  the  mortgage,  which  is  the  incident,  and  ef- 
fectually clothes  the  bona  fide  holder  of  the  note  with  the  lien 
of  the  mortgage  itself:  Clark  v.  Levering,  1  Md.  Ch.  178;  Ohio 
etc.  Ins.  Co.  v.  Boss,  2  Md.  Ch.  26;  Byles  v.  Tome,  89  Md.  463; 
Boyd  v.  Parker,  43  Md.  199;  McCracken  v.  German  etc.  Ins.  Co., 
43  Md.  477;  Hewell  v.  Coulbourn,  54  Md.  63.  Clearly,  then,  the 
indorsement  and  delivery  by  Price  of  the  one  thousand  dollar 
mortgage  note  to  the  Old  Town  Bank,  on  January  31,  1888,  for 
value,  operated  to  carry  the  mortgage  with  it  and  stripped  Price 
of  all  authority  to  deal  with  that  mortgage  without  the  consent 
op  sanction  of  the  bank.  From  the  moment  of  that  indorsement 
and  delivery  it  ceased  to  be  in  the  power  of  Price  to  release  Jhe 
mortgage  so  as  to  deprive  the  bank,  by  which  the  note  was  held, 
of  the  benefit  of  its  security  under  the  mortgage.  This  is  pre- 
cisely what  was  decided  in  Boyd  v.  Parker,  43  Md.  199,  a  case 
that  cannot  be  distinguished  from  this.  If,  then,  the  bank  be- 
came the  equitable  owner  of  the  mortgage,  and  Price  no  longer 
had  power  to  release  it  so  as  to  affect  the  rights  of  the  bank,  how 
can  the  fraud  and  deception  which  Price  undoubtedly  practiced 
upon  the  appellants,  and  for  which  the  bank  was  in  no  way  re- 
sponsible or  answerable,  interfere  with  the  title  of  the  bank  or 
give  to  the  appellants  rights  superior  to  those  aa4  which  Price 
himself  could  have  asserted?  In  answer  to  this  it  is  said  the  ap- 
pellants are  bona  fide  purchasers  without  notice  and  consequent- 
ly are  entitled  to  the  protection  of  a  court  of  equity.  Bona  fide 
purchasers  without  notice  and  for  value  are  a  highly  favored 
class  in  equity,  and  in  a  certain  sense  the  appellants  bought  in 
good  faith;  but  it  is  not  every  bona  fide  purchaser  who  can  invoke 
the  interposition  of  a  court  of  equity  to  defeat  the  equally  meri- 
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torious  claims  of  others.  In  the  recent  case  of  Seldner  v.  Mc- 
Creery,  75  Md.  296,  we  said:  '"Where  a  title  is  perfect  on  its 
face  and  no  known  circumstances  exist  to  impeach  it,  or  to  put 
a  purchaser  on  inquiry,  one  who  buyB  bona  fide  and  for  value, 
occupies  one  of  the  most  highly  favored  positions  in  the  law.  If 
circumstances  afterward  come  to  light  which  invalidate  the  title 
of  the  seller,  there  is  nothing  to  prevent  redress  against  him 
in  behalf  of  the  party  who  may  be  injured;  but  the  innocent  pur- 
chaser must  be  protected  at  all  events."  This  language  was  used 
in  replying  to  an  objection  that  a  will,  upon  which  the  title  then 
being  examined  depended,  had  been  proved  only  in  common  form 
and  might  consequently  thereafter  be  caveated,  whereby  the  pur- 
chaser would  be  involved  in  a  litigation.  No  facts  were  shown 
which  rendered  it  probable  that  the  will  was  invalid,  and  the 
probate  in  common  form  being  sufficient  proof  of  the  will  to 
pass  the  title  to  the  devisee,  the  mere  possibility  that  the  will 
might  afterward  be  contested  was  not  a  ground  upon  which  the 
title  that  it  did  pass  could  be  impeached.  Under  the  will  the 
seller  had  a  title,  and,  of  course,  circumstances  coming  to  light 
afterward  and  invalidating  that  title  could  not  affect  a  bona  fide 
purchaser  for  value  and  without  notice.  But  we  have,  here  and 
now,  no  such  question  before  us.  Price  had  no  title  on  the  face 
of  the  record  except  as  mortgagee  when  the  negotiations  were 
opened  with  him  by  the  appellants;  but  even  that  title  he  had 
parted  with  nearly  four  years  previously  by  assigning  or  indors- 
ing the  mortgage  note  to  the  bank.  Consequently,  at  the  very, 
time  he  executed  the  deed  to  the  appellants  the  bank  owned  82B 
the  lien  of  the  mortgage;  and  because  the  bank  held  the  note 
secured  by  the  mortgage  Price's  attempted  release  of  the  mort- 
gage was  utterly  ineffectual.  No  circumstance  has  come  to  light 
since  the  date  of  the  deed  to  the  appellants  which  invalidates 
Price's  title;  for  Price  had  no  title  at  the  time  he  made  the 
deed  that  was  not  actually  subject  to  the  lien  of  the  mortgage  in 
the  hands  of  the  bank. 

But,  in  addition  to  this,  the  whole  difficulty  has  arisen  out  of 
the  deception  practiced  by  Price  upon  the  appellants.  The  bank 
had  no  agency  in  misleading  them,  and  is  clearly  not  responsible 
for  Price's  fraud.  The  appellants  do  not  seem  to  have  considered 
it  singular  that  if  the  mortgage  notes  had  been  paid  by  Fowler, 
as  Price  represented,  the  notes  themselves  still  remained  in  the 
possession  of  Price.  Had  they  been  altogether  free  from  fault 
or  less  willing  to  rely  on  the  statements  of  Price,  they  would 
have  applied  to  Fowler,  the  mortgagor,  and  would  have  learned 
from  him  the  true  nature  of  the  transaction,  and  the  important 
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fact  that  he  had  in  reality  executed  two  notes  each  for  one  thou- 
sand dollars  on  the  same  day,  and  a  casual  comparison  of  the 
interest  notes  with  the  one  thousand  dollar  note  exhibited  by. 
Price  would  have  indicated  such  a  marked  difference  as  to  sug- 
gest, at  least,  a  doubt  as  to  whether  the  one  thousand  dollar  note 
shown  to  them  was  the  genuine  mortgage  note.  The  interest 
notes  shown  by  Price  to  the  appellants  contained  on  their  face 
the  words,  "collateral  with  mortgage  of  even  date  herewith/'  and 
along  the  margin  the  words  "mortgage  note/'  The  one  thou- 
sand dollar  note  produced  by  Price  contained  none  of  these 
words,  and  in  terms  drew  interest  from  its  date,  payable  half- 
yearly — a  provision  wholly  unnecessary  and  altogether  out  of 
place  where  separate  interest  notes  had  been  given.  But,  more 
than  this,  a  comparison  of  the  note  produced  by  Price  with  the 
description  in  the  mortgage  of  the  one  secured  by  the  mortgage 
would  have  indicated  that  Price  was  not  then  in  possession  of 
the  genuine  mortgage  note;  because,  as  just  stated,  the  note 
produced  was  drawn  to  bear  interest  from  82°  its  date,  whereas 
the  note  described  in  the  mortgage  was  a  note  for  the  principal 
sum  of  one  thousand  dollars  payable  one  year  after  date,  "and, 
for  the  interest  to  accrue  thereon,"  two  interest  notes  were  pro- 
Tided.  The  note  produced  by  Price  bore  no  mark  to  designate 
that  it  was  a  note  secured  by  a  mortgage  at  all,  as  each  of  the 
interest  notes  did.  These  were  circumstances  calculated  to  sug- 
gest inquiry,  if  not  to  excite  suspicion,  when  they  are  all  con- 
sidered together;  and  were  clearly  sufficient  to  put  the  purchas- 
ers to  a  further  investigation  than  they  actually  made.  The 
note  produced  by  the  bank  corresponds  precisely  with  the  inter- 
est notes,  has  the  same  words  upon  its  face  as  to  being  collateral 
with  mortgage,  and  the  same  words  on  its  margin,  and  does  not 
bear  interest  from  its  date. 

Obviously,  the  note  held  by  the  bank  was  the  genuine  mort- 
gage note,  and,  unless  the  bank's  failure  to  secure  an  assignment 
of  the  mortgage,  or  its  omission  to  have  placed  on  record  a  notice 
that  it  owned  the  note,  forfeits  its  right  to  the  lien  created  by 
the  mortgage,  no  act  done  by  Price  without  the  bank's  concur- 
rence or  sanction  can  prejudice  or  affect  its  lien.  If  this  were 
not  so  there  would  have  been  no  occasion  for  the  adoption  of  the 
act  of  1892,  chapter  392. 

But  laches  and  limitations  are  relied  on  by  the  appellants 
as  final  defenses.  It  has  been  repeatedly  said  that  the  applica- 
tion of  the  doctrine  of  laches  depends  on  the  circumstances  of 
each  particular  case,  and  whilst  in  the  abstract  this  is  true,  it  is 
apt  to  be  misleading  if  the  constituent  and  essential  elements 
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which  go  to  make  up  laches,  in  the  technical  sense  of  the  term, 
are  overlooked  or  disregarded.  Strictly  speaking,  and  using  the 
term  as  it  ia  understood  in  the  law,  laches  is  such  neglect  or 
omission  to  assert  a  right  as,  taken  in  conjunction  with  lapse  of 
time  more  or  less  great,  and  other  circumstances  causing  preju- 
dice to  an  adverse  party,  operates  as  a  bar  in  a  court  of  equity. 
Lord  Ellenborough  said,  in  discussing  the  question  whether  a 
failure  to  present  a  bill  of  exchange  at  the  specified  place  of  pay- 
ment was  sufficient  to  discharge  the  acceptor:  82T  "Laches  is  a 
neglect  to  do  something  which  by  law  a  man  is  obliged  to  do. 
Whether  my  neglect  to  call  at  a  house  where  a  man  informs  me 
that  I  may  get  the  money  amounts  to  laches  depends  on  whether 
I  am  obliged  to  call  there":  Selby  v.  Abithoe,  4  Maule  &  S.  462. 
Obviously,  then,  there  must  be  a  legal  duty  to  do  some  act,  a 
failure  to  do  that  duty  and  attendant  circumstances  which  cause 
prejudice  to  an  adverse  party  before  the  doctrine  can  be  success- 
fully invoked.  Mere  lapse  of  time,  without  more,  unless  of  suf- 
ficient duration  to  amount  to  and  constitute  the  bar  of  the  stat- 
ute of  limitations,  will  not  be  sufficient.  Now,  there  was  clearly 
no  duty  which  the  bank  owed  anyone  to  foreclose  the  mortgage 
prior  to  the  date  of  the  deed  to  the  appellants.  Its  omission  to 
do  so  anterior  to  the  date  of  the  purchase  by  the  appellants  was 
not,  therefore,  the  omission  to  do  something  which  by  law  it 
was  required  to  do;  and  the  subsequent  delay — that  is,  the  delay 
between  the  date  of  the  purchase  by  the  appellants  and  the  filing 
of  the  decree  appealed  from — placed  the  appellants  in  no  worse 
position  than  they  occupied  the  very  moment  they  paid  the  pur- 
chase money  to  and  took  the  deed  from  Price.  No  act  of  the 
Old  Town  Bank,  and  no  omission  on  its  part  to  do  something 
that  it  was  legally  bound  to  do,  operated  to  prejudice  the  appel- 
lants, unless  the  mere  naked  failure  to  secure  an  assignment  of 
the  mortgage  and  to  have  that  assignment  recorded  was  an 
omission  to  perform  an  act  which  the  bank  was  obliged  to  per- 
form. But  the  decided  cases  we  have  referred  to  conclusively 
establish  that  no  such  duty  or  obligation  rested  on  the  bank. 
The  essential  elements  of  laches  are,  therefore,  wanting;  and  the 
question  comes  down  to  one  of  mere  lapse  of  time,  or  the  statute 
of  limitations.  About  this  question — the  statute  of  limitations 
— there  is  no  room  to  doubt.  Whilst  it  may  be  conceded  that  the 
mortgage  note  of  January,  1898,  given  by  Fowler  to  Price,  and 
by  Price  indorsed  to  the  bank,  was  barred  by  limitations  when 
the  decree  was  signed,  still  the  right  of  the  bank  to  have  the 
mortgage  foreclosed  could  not  be  8S8  barred  by  the  lapse  of 
less  than  twenty  years.    This  principle  has  been  expressly  settled 
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by  this  court,  and  we  need  do  no  more  than  refer  to  two  of  the 
cases  in  which  it  was  distinctly  applied:  Baltimore  etc.  R.  B. 
Co.  v.  Trimble,  51  Md.  Ill;  Magruder  v.  Peter,  11  Gill  &  J. 
217. 

Aa  we  find  no  error  in  the  decree  appealed  from  it  will  be  af- 
firmed with  costs. 

Decree  affirmed  with  costs  above  and  below. 


MORTGAGES— ASSIGNMENT  OF.— The  indorsement  of  a  note 
secured  by  a  mortgage  operates  as  an  equitable  assignment  of  the 
mortgage:  Connecticut  eta  Ins.  Go.  v.  Talbot,  113  Ind.  373;  8  Am. 
Rt.  R3p.  665,  and  note;  State  Bank  v.  Mathews,  45  Neb.  659;  50  Am. 
St.  Rep.  565,  and  note;  Cram  v.  Ootrell,  48  Neb.  646;  58  Am  St  Rep. 
714. 

MORTGAGES  — UNRECORDED  ASSIGNMENT  — RIGHTS  OF 
SUBSEQUENT  PURCHASERS.— If  the  holder  of  a  note  and  mort- 
gage borrows  money  thereon,  delivering  them  to  bis  creditor  as  col- 
lateral security,  no  record  of  such  assignment  or  pledge  is  neces- 
sary, except  as  against  a  subsequent  bona  fide  purchaser  of  the 
mortgage,  and  if  the  mortgagor  subsequently  conveys  the  mortgag- 
ed premises  to  bis  mortgagee,  who  sells  them  to  a  third  person,  the 
latter  believing  that  the  interests  of  the  mortgagor  and  mortgagee 
have  merged,  he  nevertheless  buys  subject  to  such  mortgage  and 
such  unrecorded  assignment  thereof:  Curtis  v.  Moore,  152  N.  Y. 
159;  57  Am.  St  Rep.  506.  In  South  Dakota  it  is  held  that  the  assign- 
ment of  a  real  estate  mortgage  is  a  proper  instrument  for  record  un- 
der the  recording  act,  and,  therefore,  that  bona  fide  purchasers  are 
protected  against  a  prior  unrecorded  assignment  of  such  mortgage: 
Merrill  v.  Luce,  6  S.  Dak.  354;  55  Am.  St  Rep.  844,  and  note. 

LACHES— WHAT  CONSTITUTES.— Mere  delay  alone,  short  of  the 
period  fixed  as  a  bar  by  the  statute  of  limitations,  will  not  preclude 
the  assertion  of  an  equitable  right  It  is  only  where,  by  delay  and 
neglect  to  assert  a  right,  the  adverse  party  Is  lulled  Into  doing  that 
which  he  would  not  have  done  had  the  right  been  properly  asserted, 
that  the  defense  of  laches  can  be  considered:  Monographic  note  to 
Smith  v.  Thompson,  54  Am.  Dec.  132.  Knowledge,  actual  or  imput- 
able; is  necessary:  Bausman  v.  Kelley,  88  Minn.  197;  8  Am.  St  Rep. 
661.  See  notes  to  Neppach  v.  Jones,  23  Am.  St  Rep.  149-151;  Bell 
▼.  Hudson*  2  Am.  St  Rep.  705-808. 


McCubbin  v.  Stanford. 

[86  If  AXYLAXD,  878.) 

HUSBAND  AND  WIFE.— A  constitutional  provision  declar- 
ing that  the  property  of  the  wife  shall  be  protected  from  the  debts  of 
the  husband,  while  it  does  not  impair  the  marital  rights  of  the  hus- 
band In  his  wife's  property,  places  it  beyond  the  reach  of  his  cred- 
itors. Such  interest  as  he  has,  therefore,  is  not  subject  to  his  lia- 
bilities. 

TENANCY  BY  ENTIRETIES  -MORTGAGE  EXECUTED  BY 
HUSBAND.— If  a  husband  executes  a  mortgage  on  real  property 
which  he  and  his  wife  hold  as  tenants  by  the  entirety,  she  cannot  bs 
dispossessed  under  sucb  mortgage,  or  any  foreclosure  thereof  to 
which  she  was  not  a  party.    The  constitution  of  Maryland,  by  do- 


880  McCubbin  v.  Stanford.  [Maryland, 

daring  that  the  property  of  the  wife  shall  be  protected  from  the 
debts  of  the  husband,  renders  It  Impossible  that  any  deed  or  mort- 
gage made  by  him  alone  or  any  judgment  rendered  against  him 
shall  be  enforced  so  as  to  deprive  her  of  her  right  to  the  possession 
of  the  whole  of  the  property  of  which  he  and  she  are  tenants  by  tbt 
entireties. 

H.  R.  Preston,  Malcolm  V.  Tyson,  and  H.  L.  Bond,  Jr.,  for 

the  appellant. 

Joseph  B.  Seth  and  Harry  E.  Mann,  for  the  appellee. 

889  BRYAN,  J.  McCubbin,  haying  purchased  certain  real 
estate  in  the  city  of  Baltimore  at  a  sale  under  a  decree  in  equity, 
filed  a  petition  for  a  writ  of  habere  facias  possessionem  against 
Mrs.  Stanford,  who  was  in  possession  of  the  property.  Her  hus- 
band was  the  defendant  in  equity,  but  she  was  not  a  party  to  the 
proceeding.  The  suit  was  for  the  purpose  of  subjecting  the 
property  to  the  payment  of  a  mortgage  executed  by  the  husband. 
She  answered  the  petition,  and  the  court  pro  forma  dismissed  it. 
Appeal  by  McCubbin. 

800  It  was  stated  in  the  petition  and  admitted  in  the  answer 
that  the  real  estate  was  conveyed  to  Stanford  and  his  wife  to 
hold  by  entireties.  By  the  common  law,  husband  and  wife  were 
considered  one  person.  When,  therefore,  land  was  conveyed  to 
them  and  their  heirs,  each  was  in  contemplation  of  law  seised 
and  possessed  of  the  entire  estate  in  fee  simple,  and  neither  could 
dispose  of  any  part  of  it  without  the  assent  of  the  other.  Each 
was  entitled  to  the  whole  by  reason  of  the  legal  unity  of  their 
existence;  and  consequently  an  alienation  of  any  part  by  either 
one  of  them  would  infringe  the  vested  right  of  the  other.  The 
common  law  on  this  point  has  never  been  changed  in  this  state: 
Marburg  v.  Cole,  49  Md.  411;  33  Am.  Rep.  266.  The  forty-third 
section  of  the  third  article  of  the  constitution  declares  that  "the 
property  of  the  wife  shall  be  protected  from  the  debts  of  the 
husband/'  We  decided  in  Clark  v.  Wootton,  63  Md.  113,  that 
this  provision  of  the  constitution  conferred  the  protection  upon 
the  wife's  property  without  the  necessity  of  an  act  of  an  assem- 
bly, and  that  it  embraced  every  portion  of  the  property.  The 
matter  which  was  the  subject  of  consideration  in  that  case  was 
a  judgment  in  favor  of  husband  and  wife,  which  they  held  by 
the  unity  of  interest,  which  is  a  consequence  of  the  matrimonial 
relation.  By  the  law,  the  husband  had  the  right  to  alien  it, 
but  nevertheless,  unless  he  saw  fit  to  do  so,  the  wife's  interest 
existed,  and  it  would  have  survived  to  her  in  case  of  his  death 
in  her  lifetime.  The  constitutional  protection  is  in  the  words  of 
the  act  of  1853,  chapter  846.    This  act  did  not  impair  or  alter 
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the  marital  rights  of  the  husband  in  his  wife's  property,  bnt 
it  placed  it  beyond  the  reach  of  his  creditors:  Schindel  v.  Schin- 
del,  12  Md.  3.13;  Plnmmer  v.  Jarman,  44  Md.  637;  Keller  v. 
Keller,  45  Md.  276.  By  the  construction  given  to  it  the  hus- 
band might  have  an  interest  in  his  wife's  property,  but  it  was  not 
subject  to  his  liabilities.  In  Clark  v.  Wootton,  63  Md.  113,  we 
decided  that  the  judgment  could  not  be  subjected  to  the  hus- 
band's debts,  because  thereby  the  wife's  undivided  entirety  of 
interest  in  it  would  be  destroyed,  and  891  she  would  be  deprived 
of  the  protection  which  the  constitution  intended  to  give  her. 
The  reasons  for  the  conclusion  to  which  the  court  came  will  be 
found  stated  in  the  report  of  the  case,  and  they  need  not  to  be 
repeated  now.  It  appears  to  us  that  the  present  case  ought  to 
be  decided  in  the  same  way.  Mrs.  Stanford's  rights  are  inde- 
feasible by  any  deed  of  her  husband,  and  cannot  be  subjected  to 
any  of  his  debts. 

Order  affirmed  with  coats. 


HUSBAND  AND  WIPE— WIPE'S  SEPARATED  ESTATE— EIA- 
BIIJTY  FOR  HUSBAND'S  DEBTS.— The  wife's  separate  property 
is  not  liable  for  her  husband's  debts,  and  therefore  no  kind  of  con- 
veyance or  disposition  of  it  can  have  the  effect  to  defraud  his  cred- 
itor*: Evans  v.  Welborn,  74  Tex.  530;  15  Am.  St  Rep.  858,  and  note. 
It  cannot  be  disposed  of  under  execution  in  satisfaction  of  his  debts: 
Howard  v.  North,  5  Tex.  290;  51  Am.  Dec.  769;  Bridges  v.  Phil- 
lips, 25  Ala.  136;  60  Am.  Dec.  495.  But  all  statutes  regarding  the 
rights  and  powers  of  married  women  over  their  separate  estate  must 
be  so  interpreted  as  to  limit  the  husband's  marital  rights  only  so  far 
as  may  be  required  to  permit  the  operation  of  the  statute  In  the  case* 
specified  in  It:  Monographic  note  to  In  re  Ingram,  12  Am.  St  Rep. 
34. 

HUSBAND  AND  WIPE-ENTIRETIES— CONVEYANCE  OF.— 
Neither  the  husband  nor  the  wife,  without  the  consent  of  the  other, 
can  dispose  of  any  part  of  the  estate  held  by  them  by  the  entireties, 
so  as  to  affect  the  right  of  the  survivorship  of  the  other:  Hlles  v. 
Fisher,  144  N.  Y.  806;  48  Am.  St.  Rep.  762,  and  note.  See,  also, 
Branch  v.  Polk.  61  Ark.  388;  54  Am.  St  Rep.  266;  Cole  Mfg.  Co.  v. 
Collier,  95  Tenn.  115;  49  Am.  St  Rep.  921,  and  note.  Both  must  Join 
In  the  Instrument  and  every  instrument  by  which  either  alone  at- 
tempts to  make  such  conveyance  is  void:  Naylor  v.  Minock,  96  Mich. 
182;  35  Am.  St  Rep.  595,  and  not*. 
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DlOKHAUT  V.  STATB. 

[85  MABTLAND,  451.] 

GAME  LAWS,  WHEN  INAPPLICABLE  TO  GAME  KILLED 
IN  ANOTHER  STATE.— A  statute  declaring  that  no  person  shall 
shoot  or  In  any  manner  catch,  kill,  or  have  in  possession  any  rabbit 
between  certain  dates  specified  does  not  prohibit  the  haying  In  pos- 
session between  those  dates  rabbits  killed  in  another  state  where 
the  killing  was  lawful. 

AN  INDICTMENT  FOR  AN  OFFENSE  CREATED  BY  STAT- 
UTE is  generally  sufficient,  if  it  describes  the  offense  in  the  words 
of  the  statute. 

William  Ponkey  White,  for  the  plaintiff  in  error. 

Harry  M.  Clabaugh,  attorney  general,  for  the  defendant  in 
error. 

459  FOWLER,  J.  The  defendant  was  indicted  in  the  crim- 
inal court  of  Baltimore  City  on  the  charge  of  having  violated  sec- 
tion 13  of  article  99  of  the  code,  as  amended  by  the  act  of  1894. 
The  only  allegation  in  the  indictment  is,  that  the  defendant  on 
the  24th  of  October,  1896 — being  a  time  within  the  prohibition 
of  the  statute — had  in  his  possession  ninety-six  rabbits,  contrary 
to  the  form  of  the  act  of  assembly,  etc.  To  this  indictment  the 
defendant  demurred,  and  his  demurrer  was  overruled.  He  then 
filed  a  motion  to  quash  the  indictment  40°  based  upon  the 
ground:  1.  That  the  statute  is  intended  to  apply  only  to  persons 
who  shall  shoot  or  in  any  manner  catch  or  kill  any  rabbit  in 
the  state  of  Maryland  or  have  in  possession  any  rabbit,  so  killed, 
etc.,  in  this  state  within  the  prohibited  time;  and  2.  That  the 
indictment  is  defective  because  it  does  not  so  describe  the  de- 
fendant as  to  bring  him  within  the  class  of  persons  to  which  the 
statute  applies.  This  motion  having  also  been  overruled,  the  de- 
fendant pleaded  non  cul,  was  tried  before  the  court  without  a 
jury,  convicted,  and  sentenced.  During  the  course  of  the  trial, 
the  defendant  proved  that  the  rabbits  found  in  his  possession 
were  shipped  here  from  the  state  of  West  Virginia,  where  there 
is  no  law  prohibiting  the  killing  or  catching  of  rabbits  at  any 
period  of  the  year.  But,  under  the  construction  of  the  statute 
adopted  by  the  learned  court  below,  this  proof  did  not  avail  the 
defendant,  for  no  matter  when  or  where  the  game  was  killed, 
under  that  construction  he  was  guilty,  it  having  been  held  that 
proof  of  possession  was  conclusive  proof  of  guilt.  The  record  is 
before  us  on  writ  of  error  in  the  petition  of  the  defendant. 

The  question  presented  under  the  facts  in  this  case,  and  es- 
pecially upon  the  admitted  fact  that  the  rabbits  found  in  the 
possession  of  the  defendant  were  lawfully  killed  in  West  Vir- 
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ginia,  and  were  brought  here,  is  whether  the  defendant  is  guilty 
of  any  offense  in  having  them  in  his  possession  at  the  time  and 
place  alleged. 

The  answer  to  this  question  depends  upon  the  construction  of 
the  provisions  of  the  code,  section  13,  article  99.  As  amended 
by  the  act  of  1894,  chapter  404,  it  thus  reads:  "No  person  shall 
shoot  or  in  any  manner  catch,  kill,  or  have  in  possession  .... 
any  rabbit  between  the  24th  of  December  and  the  1st  of  Novem- 
ber next  ensuing."  It  is  such  a  plain  proposition  that  when  the 
legislature  prohibited  the  catching  and  killing  of  rabbits  it 
meant  rabbits  in  this  state,  that  no  argument  is  necessary  to  es- 
tablish it.  If  it  was  intended  that  the  statute  should  operate  be- 
yond the  limits  of  the  state,  it  was  simply  void  to  that  extent. 
*G1  It  would  seem  also  to  be  clear  that  if  the  prohibition  as  to 
catching  and  killing  was  necessarily  limited  to  rabbits  caught 
and  killed  in  this  state,  the  prohibition  against  having  any  rab- 
bits in  possession  would  relate  only  to  rabbits  caught  and  killed 
here,  for  we  are  not  to  assume  that  the  legislature  intended  to 
do  what  it  had  no  power  to  do,  that  is,  to  prohibit  the  killing  of 
game  in  other  states,  unless  such  intention  can  be  clearly  gath- 
ered from  the  act  itself.  But,  so  far  from  any  such  intention 
having  been  expressed,  the  most  casual  reading  will  demonstrate 
that  all  the  prohibitions  relate  to  the  same  limited  class.  If,  as 
we  have  said,  the  prohibition  as  to  shooting  and  killing  neces- 
sarily relates  only  to  rabbits  caught  and  killed  in  this  state,  the 
statute  would  read,  "No  person  shall  shoot  or  in  any  manner 
catch,  kill,  or  have  in  possession  any  rabbits  between  the  24th 
of  December  and  the  1st  of  November  ensuing,  killed  in  this 
state  between  said  days."  But  if  the  construction  of  the  state 
be  correct,  and  if  we  assume,  as  we  must  from  the  collocation  of 
the  words  and  the  arrangement  of  the  clauses  of  the  sentence, 
that  the  same  class  of  rabbits  is  referred  to  in  each  prohibition, 
the  statute  would  read  thus:  "No  person  shall  shoot  or  kill  be- 
tween the  24th  of  December  and  the  1st  of  November  ensuing 
in  this  or  in  any  state  any  rabbit  or  have  in  his  possession  dur- 
ing said  time  any  rabbit  killed  in  this  or  any  other  state  at  any 
time."  But,  as  we  have  said,  a  prohibition  as  to  killing  game  in 
other  states  is  clearly  inoperative  and  void,  and,  therefore,,  we 
cannot  impute  to  the  legislature  an  intention  to  enact  such  a 
prohibition.  It  follows,  we  think,  that  the  prohibition  as  to 
possession  relates  to  the  same  class  that  the  prohibition  as  killing 
embraces,  namely,  rabbits  killed,  etc.,  in  this  state  between  the 
days  named. 

Statutes  similar  to  ours  exist  in  both  Pennsylvania  and  Massa* 
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chusetts,  and  the  supreme  court  of  each  of  those  states  has  held 
that  it  is  no  offense  to  have  in  possession  within  the  prohibited 
time  game  lawfully  killed  in  and  shipped  from  other  states. 
Thus,  in  the  case  of  Commonwealth  4ea  v.  Wilkinson,  139 
Fa.  St.  298,  the  opinion  of  the  court  was  delivered  by  the  former 
Chief  Justice  Faxon.  The  statute  construed  is  as  follows:  "No 
person  shall  kill  or  expose  for  sale,  or  have  in  his  possession  after 
the  same  has  been  killed,  any  quail  between"  certain  daya. 

"The  manifest  object  of  this  act,"  says  the  chief  justice,  "was 
the  preservation  of  game  within  this  commonwealth.  We  cannot 
assume  that  it  was  intended  to  preserve  game  elsewhere,  and  it 
would  be  a  forced  construction  to  hold  that  it  was  intended  to 
exclude  from  our  markets  quail  and  other  game  killed  in  other 
states,  where,  by  the  law  of  those  states,  the  killing  of  them  is 
lawful.  The  law  was  not  intended  to  have  any  extraterritorial 
force,  and,  if  so,  it  would  be  nugatory.  The  construction  claimed 
for  the  act  by  the  commonwealth  would  render  anyone  a  criminal 
who  lawfully  killed  quail  in  another  state  and  brought  it  here 
for  his  own  use.  It  would  be  prima  facie  evidence  of  a  violation 
of  the  act,  and  if  he  could  not  show  as  a  defense  that  he  killed 
them  outside  the  commonwealth,  he  would  have  no  defense  at 
all.  The  matter  is  too  plain  to  require  elaboration/'  And  in 
the  case  of  the  Commonwealth  v.  Hall,  128  Mass.  412,  35  Am. 
Rep.  387,  a  similar  statute  was  construed  in  the  same  way.  In 
delivering  the  opinion  of  the  court  Chief  Justice  Gray  said  that 
the  object  of  the  statute  was  to  protect  the  birds  in  Massachu- 
setts. "The  mode  in  which  the  statute  seeks  to  attain  this  ob- 
ject is  by  punishing  the  taking  or  killing  of  such  birds  in  this 
commonwealth  during  the  time  specified,  or  the  buying  or  sell- 
ing or  having  in  possession  in  this  commonwealth  during  such 
time  such  birds  so  taken  and  killed,  and  by  enacting  that  the 
possession  in  this  commonwealth  at  such  times  of  any  birds  of  the 
kind  specified  shall  be  prima  facie  evidence  to  convict,  leaving  it 
for  the  defendant  to  prove,  if  he  can,  that  the  birds  found  in 
his  possession  were  not  taken  or  killed  in  this  commonwealth  at 
a  prohibited  time.  So  construed,  the  statute  is  reasonably 
adapted  to  carry  out  its  object,  and  is  free  from  all  constitutional 
difficulty."  It  was  conceded  in  46S  the  Massachusetts  case  just 
cited,  as  it  is  in  this  case,  that  the  game  found  in  the  defend- 
ant's possession  was  killed  in  another  state,  and  for  this  reason 
ft  was  held  he  was  wrongly  convicted,  and  the  judgment  was  re- 
versed. And  finally  the  same  view  has  been  adopted  by  the  su- 
preme court  of  Oregon  in  a  clear  and  well-reasoned  opinion  by 
Chief  Justice  Lord  in  the  case  of  State  v.  McGuire,  24  Or.  367. 


April,  1897.]  Dickhaut  v.  Stats.  835 

The  statute  before  the  court  for  construction  is  like  ours,  and  we 
will  quote  only  that  part  of  it  which  relates  to  and  prohibits 
the  having  in  possession:  "It  shall  be  unlawful  for  any  person 
or  persons  to  receive  or  have  in  his  possession  during  the  close 
seasons  named  in  this  act  any  of"  certain  varieties  of  fish.  In 
the  lower  court  it  was  held  that  under  this  act  the  fact  of  posses- 
sion was  conclusive  proof  of  guilt;  but  the  chief  justice  says,  in 
delivering  the  opinion  of*  the  court:  "The  effect  of  this  construc- 
tion is  to  declare  that,  in  order  to  protect  salmon  in  this  state, 
it  was  the  intention  of  the  statute  to  punish  ....  the  having 
in  possession  salmon  during  the  prohibited  season,  whether 
caught  within  or  without  the  state— in  a  word  that  it  was  the 
intention  of  the  legislature  to  punish  the  mere  possession  of  sal- 
mon which  had  been  lawfully  caught  or  taken.  It  ought  to  re- 
quire plain,  unambiguous,  and  mandatory  language  to  justify 
any  court  in  declaring  fish  and  game  lawfully  caught  or  taken 
to  be  the  subject  of  an  offense  by  the  simple  possession  of  it. 
A  construction  leading  to  such  injustice  ought  to  be  avoided 
if  it  can  be  reasonably  done."  It  was  therefore  held  by  the  su- 
preme court  of  Oregon,  after  citing  and  reviewing  many  of  the 
leading  cases,  those  sustaining  as  well  as  those  opposed  to,  the 
views  it  announced,  that,  properly  construed,  the  Oregon  statute 
does  not  relate  to  or  embrace  fish  or  game  lawfully  taken  in  an- 
other state  and  found  in  possession  of  any  person  in  Oregon  dur- 
ing the  close  season. 

There  is  much  conflict  of  opinion  upon  this  question,  and  we 
shall  not  undertake  to  review  or  harmonize  the  numerous 
*•*  cases  involving  questions  of  construction  and  the  constitu- 
tionality of  the  game  laws  of  the  various  states.  The  oases  have 
been  collected  by  the  learned  annotator  in  the  notes  to  the  case 
of  State  v.  McGuire,  24  Or.  366,  21  L.  B.  Ann.  478.  See,  also, 
State  v.  Geer,  61  Conn.  144;  13  L.  B.  Ann.  80'4;  State  v.  Swett, 
87  Me.  99;  47  Am.  St.  Rep.  311;  29  L.  R.  Ann.  715.  In  a  re- 
cent number  of  the  American  Law  Register  and  Review,  Octo- 
ber, 1896,  volume  35,  New  Series,  649,  will  also  be  found 
some  brief  notes  and  a  full  collection  of  recent  decisions.  But 
the  question  of  the  constitutionality  of  our  statute,  because  of 
its  alleged  conflict  with  the  interstate  commerce  clause  of  the 
"United  States,  article  1,  section  8,  we  need  not  consider  here,  for 
as  we  have  already  said,  it  is  clear  that,  when  properly  con- 
strued, it  has  no  relation  whatever  to  game  lawfully  killed  out 
of  this  state,  and  brought  here  for  use  or  for  sale. 

It  was  contended  that  the  indictment  is  defective  because 
ft  did  not  sufficiently  describe  the  defendant  and  failed  to  al- 
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lege  that  lie  had  in  his  possession  game  shot,  etc.,  in  this  state 
during  the  close  season.  It  is  well  settled  as  a  general  rule  thai 
in  an  indictment  for  an  offense  created  by  statute  it  is  sufficient 
to  describe  the  offense  in  the  words  of  the  statute:  Parkinson 
V  State,  14  Md.  184;  74  Am.  Dec.  522;  Cearfoss  t.  State,  42 
Md.  403;  Mincher  v.  State,  66  Md.  227.  The  pleader  has  fol- 
lowed this  rule  in  this  case,  and  hence  the  objection  is  not  a 
valid  one.  There  was  also  a  motion  to  quaah  the  indictment 
upon  the  same  ground,  and  this  was  also  properly  overruled. 

But,  as  has  been  seen,  from  what  we  have  already  said,  we  an 
not  able  to  agree  with  the  learned  judge  below  in  the  construc- 
tion of  the  provision  of  the  code  under  which  the  defendant  was 
indicted.  As  we  construe  it,  possession  in  this  state  during  the 
close  of  the  season  of  game  killed  in  another  state  is  not  an  of- 
fense. And  this  being  90  it  follows  that  whenever  any  person 
is  charged  with  a  violation  of  the  law  by  having  in  his  posses- 
sion game  during  the  prohibited  time,  simple  justice  demands 
that  when  the  state  has  offered  proof  of  the  charge,  he  must 
have  the  right  and  the  opportunity  to  show  that  the  game  found 
in  his  possession  is  46B  not  such  gpme  as  is  contemplated  by  the 
statute.  As  was  said  in  State  v.  HcGuire,  24  Or.  366,  only  the 
plainest  and  most  mandatory  language  of  the  lawmakers  would 
justify  any  court  in  holding  that  the  mere  possession  of  game 
lawfully  killed  would  constitute  an  offense. 

It  follows  from  what  we  have  said  that  the  facts  proved  by 
the  defendant,  if  believed  by  the  court  sitting  as  a  jury,  con- 
stituted a  good  defense,  and  the  defendant  should  have  been  ac- 
quitted. 

Judgment  reversed  and  a  new  trial  awarded. 


GAME  LAWS-CONSTRUCTION  OF.— If  a  statute  declares  that 
every  person  in  the  state  who  shall  at  any  time  sell  or  offer  for  sale 
the  hide  or  meat  of  any  deer,  elk,  antelope,  or  mountain  sheep,  shall 
be  guilty  of  a  misdemeanor,  Its  application  extends  to  and  includes 
the  selling  of  the  hide  or  meat  of  any  such  animals  though  lawfully 
killed  beyond  the  state:  Ex  parte  Maler,  103  Cal.  476;  42  Am.  St  Rep. 
129,  and  monographic  note  on  game  laws.  See,  also,  Roth  v.  State, 
51  Ohio  St  200;  46  Am.  St  Rep.  566. 

INDICTMENT  —  SUFFICIENCY  OF,  FOR  STATUTORY  OF- 
FENSB.— An  Indictment  stating  an  offense  In  the  terms  of  the  stat- 
ute creating  it  should  be  deemed  sufficiently  technical:  Meadow* 
croft  v.  People,  168  111.  56;  54  Am.  St  Rep.  447,  and  note. 
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Fobd  V.  Stath. 

[85  Mabyland,  466.] 

CONSTITUTIONAL  LAW- THE  POLICE  POWBR.— Law* 
and  regulations  necessary  for  the  protection  of  the  lives,  morals, 
and  safety  of  society  are  strictly  within  the  legitimate  exercise  of 
the  police  powers  of  the  state,  if  reasonable  and  not  prohibited  by 
either  the  state  or  the  national  constitutions. 

CONSTITUTIONAL  LAW— LOTTERIES.— Laws  for  the  sup- 
pression of  lotteries  are  In  the  Interest  of  the  morals  and  welfare  of 
the  people  of  the  state,  and  therefore  are  legitimate  exercises  of  its 
police  powers. 

CONSTITUTIONAL  LAW  — LOTTERY  TICKETS,  STAT- 
I3TE8  PROHIBITING  POSSESSION  OF.— A  statute  making  It 
criminal  for  a  person  to  have  in  his  possession  any  ticket,  slip,  list; 
or  record  of  prizes  drawn  in  a  lottery,  or  any  record  of  any  lottery 
ticket,  or  anything  In  the  nature  thereof,  unless  for  the  purpose  of 
procuring  and  furnishing  evidence  of  violations  of  the  law,  is  con- 
stitutional, and  the  accused  cannot  escape  conviction  by  proving 
that  he  did  not  know  the  nature  and  use  of  the  prohibited  articles 
found  in  his  possession,  and  that  they  were  given  to  him  by  an- 
other  man,  to  be  delivered  to  a  third,  and  that  he  to  whom  they  were 
so  given  had  no  knowledge  that  they  were  In  any  way  connected 
with  the  lottery  business.  The  absence  of  guilty  knowledge  Is,  un- 
der this  statute,  but  a  matter  for  the  consideration  of  the  court  in 
imposing  sentence  for  its  violation. 

R.  Chambers  Wickes  and  T.  C.  Ruddell,  for  the  appellant. 

Harry  M.  Clabaugh,  attorney  general,  and  Henry  Duffy,  state's 
attorney  for  the  city  of  Baltimore,  for  the  appellee. 

4T*  BOYD.  J.  The  appellant  was  indicted  in  the  criminal 
conrt  of  Baltimore  City  for  violating  the  lottery  laws  of  this 
state.  There  arc  five  counts  in  the  indictment,  to  the  fourth 
and  fifth  of  which  demurrers  were  filed  which  were  overruled. 
The  4T3  traverser  then  filed  a  special  plea  to  the  fourth  and 
fifth  counts,  which  was  demurred  to  by  the  state  and  the  de- 
murrer sustained.  The  case  was  then  submitted  to  the  court  on 
a  plea  of  not  guilty,  and  the  traverser  was  found  guilty  on  the 
fourth  and  fifth  counts,  and  not  guilty  on  the  others.  During 
the  progress  of  the  trial  he  offered  certain  evidence  which  was 
ruled  out,  and  an  exception  was  taken  to  that  ruling.  Although 
the  rulings  of  the  court  on  the  several  demurrers  and  on  the 
admissibility  of  the  evidence  offered  are  all  before  us,  the  prin- 
cipal  questions  involved  in  them  are  the  construction  and  con- 
stitutionality of  section  178  of  chapter  310  of  the  Laws  of  1894. 

The  portion  of  that  section  with  which  we  are  particularly 
concerned  on  this  appeal  is  the  provision  that  "if  any  person 
shall  have  in  his  possession  in  this  state  any  book,  list,  slip,  or 
record  of  the  numbers  drawn  in  any  lottery,  whether  in  this 
state  or  elsewhere,  or  any  book,  list,  slip,  or  record  of  any  lot» 
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tery  ticket  or  anything  in  the  nature  thereof,  mentioned  in  this 
section,  or  of  any  money  received  or  to  be  received  from  or  for 
the  sale  of  any  such  lottery  ticket,  or  thing  in  the  nature  there- 
of as  aforesaid  (he)  shall  be  liable  to  indictment,  and  upon 
conviction  shall  be,  in  the  discretion  of  the  court,  fined  any 
sum  not  exceeding  one  thousand  dollars,  or  shall  be  imprisoned 
for  a  period  not  exceeding  one  year,  or  shall  be  both  fined  and 
imprisoned;  provided,  however,  that  this  section  shall  not  apply 
to  any  person  who  may  have  possession  of  any  of  the  article? 
herein  mentioned  for  the  purpose  of  procuring  or  furnishing 
evidence  of  violations  of  any  of  the  provisions  of  the  laws  re* 
lating  to  lotteries." 

An  examination  of  our  statutes  will  show  numerous  effort* 
on  the  part  of  our  legislatures  to  prevent  the  lottery  business 
from  being  carried  on  in  this  state.  Most  of  the  provisions  in 
our  present  code  looking  to  that  end  were  in  the  code  of  1860, 
and  some  of  the  statutes  therein  codified  had  been  passed  many 
yean  before  that  date.  Under  that  code  it  was  and  still  is  a 
violation  of  law  to  draw  any  lottery,  474  to  sell  lottery  tickets, 
policies,  certificates,  or  anything  by  which  the  vendor  or  other 
person  promises  or  guarantees  that  any  particular  number, 
character,  ticket,  or  certificate  shall,  in  any  event,  or  on  the 
happening  of  any  contingency,  entitle  the  purchaser  or  holder 
to  receive  money,  property,  or  evidence  of  debt.  If  any  person 
kept  a  house,  office,  or  other  place  for  the  purpose  of  selling 
such  tickets,  policies,  certificates,  etc.,  he  was  subject  to  a  pen- 
alty of  one  thousand  dollars,  as  was  the  owner  of  the  house  or 
office  who  permitted  it  to  be  used  for  such  purpose.  Then  sec- 
tion 178  of  article  27  of  the  code  imposed  a  like  penalty  on  any 
person  who  brought  into  this  state  any  such  lottery  tickets, 
policies,  certificates,  etc.,  and  other  provisions,  with  heavy  penal- 
ties attached,  are  in  the  code  looking  to  the  suppression  of  this 
great  evil,  but  it  still  existed.  The  legislature  of  1894  went  a 
step  further  and  added  to  section  178  the  provision  above  quoted, 
whereby  the  mere  possession  of  the  articles  named  therein  is  made 
a  crime,  unless  it  be  for  the  purpose  of  procuring  or  furnishing 
evidence  of  violations  of  any  of  the  provisions  of  law  relating 
to  lotteries. 

The  language  of  this  section  is  too  plain  to  admit  of  any 
discussion  as  to  its  meaning.  When  considered  in  connection 
with  the  previous  legislation  on  this  subject,  it  is  evident  that 
the  legislature  found  that  the  statutes  in  force  were  not  suffi- 
cient to  prevent  the  lottery  business  in  this  state,  and  it  was 
therefore  made  a  crime  for  anyone  to  have  any  of  the  articlea 
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named  in  his  possession,  unless  it  be  for  the  one  purpose  pro- 
Tided  for  by  the  statute — procuring  or  furnishing  evidence  of 
violations  of  the  law.  It  will  be  necessary,  then,  for  ns  to  de- 
termine whether  such  legislation  is  a  valid  exercise  of  the  pow- 
ers vested  in  the  state.  It  cannot  now  be  denied  that  laws  and 
regulations  necessary  for  the  protection  of  the  health,  morals, 
and  safety  of  society,  are  strictly  within  the  legitimate  exercise 
of  the  police  powers  of  the  state;  provided,  of  course,  that  such 
regulations  be  reasonable.  Such  laws  are  not  prohibited,  either 
by  the  federal  constitution  or  that  of  this  state.  475  The  cases 
of  Singer  v.  State,  72  Md.  464,  McAllister  v.  State,  72  Md.  390, 
Long  v.  State,  74  Md.  565,  28  Am.  St.  Hep.  268,  Mugler  v. 
Kansas,  123  U.  S.  623,  and  Powell  v.  Pennsylvania,  127  U.  S. 
678,  will  illustrate  the  application  of  the  doctrine  without  en* 
cumbering  this  opinion  with  the  citation  of  the  numerous  other 
decisions  on  the  subject. 

If  it  be  necessary  to  refer  to  any  authority  to  show  that  the 
laws  for  the  suppression  of  lotteries  are  regarded  by  the  courts 
to  be  in  the  interest  of  the  morals  and  welfare  of  the  people, 
the  cases  of  Ballock  v.  State,  73  Md.  1,  25  Am.  St.  Rep.  559, 
and  Stone  v.  Mississippi,  101  U.  S.  814,  will  suffice  to  give  the 
views  of  the  supreme  court  of  the  United  States  and  of  this 
court  on  that  subject.  There  probably  never  was  a  time  in  the 
history  of  this  state  when  it  was  more  necessary  than  the  pres- 
ent to  use  all  legitimate  means  to  stamp  out  this  and  kindred 
evils  which  are  demoralizing  so  many  who  might  otherwise  be 
useful  and  honest  citizens.  The  man  that  is  always  looking  for 
greater  returns  than  his  investment  or  efforts  justify  is  gener- 
ally a  useless,  if  not  a  dangerous,  member  of  society,  and  a  lot- 
tery is  said  to  be  "a  game  in  which  small  sums  are  ventured  for 
the  chance  of  obtaining  a  larger  value."  It  is  not  difficult  to  see 
why  one  given  up  to  that  sort  of  business  soon  becomes  worse 
than  useless  to  his  community.  The  tendency  is  to  make  him 
idle,  and  idleness  easily  begets  crime.  Families  are  deprived 
of  the  comforts,  and  sometimes  necessaries,  of  life  which  are 
due  them,  because  those  who  should  provide  them  either  squan- 
der their  means  in  pursuit  of  such  gains,  or  have  had  their  powers 
of  earning  paralyzed  by  the  pernicious  habit  of  this  form  of 
gambling. 

In  view  of  the  disastrous  effect  on  those  dealing  with  lottery 
tickets,  and  upon  the  community  where  such  business  is  con- 
ducted, there  can  be  no  doubt  about  the  right  of  the  legislature 
to  prohibit  anyone  from  having  them  in  his  possession,  if  that 
be  reasonably  necessary  for  the  suppression  of  the  evil.    Aa 
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the  statute  made  it  a  crime  to  have  them  in  possession,  the 
purpose  for  which  the  traverser  had  4Te  them  is  wholly  immate- 
rial, and  inasmuch  as  the  legislature  did  not  make  the  crime  de- 
pendent upon  the  knowledge  of  the  party  as  to  what  the  articles 
were,  it  was  unnecessary  to  allege  in  the  indictment  that  the 
traverser  had  them  in  his  possession  knowingly,  willfully,  or  in 
any  other  words  that  would  impute  knowledge  of  the  fact  that 
they  were  some  of  the  articles  prohibited  by  the  law.  The  al- 
legations in  the  indictment  were  clearly  sufficient. 

But  it  is  contended  that  if  that  be  conceded,  the  effect  of 
the  statute  was  simply  to  shift  the  burden  to  the  traverser,  and 
he  could  still  prove  that  he  did  not  have  knowledge  of  what  the 
articles  were,  and  hence  was  not  guilty  of  a  violation  of  law, 
and  that  if  the  statute  must  be  so  construed  as  to  deprive  him 
of  that  right,  then  it  is  in  conflict  with  the  constitutions  of  the 
United  States  and  of  this  state.  This  question  was  intended  to 
be  raised  by  the  special  plea  filed  and  the  offer  of  testimony 
stated  in  the  bill  of  exceptions.  The  plea  alleges  that  the  de- 
fendant "was  in  possession  of  policy  books  and  slips,  as  stated 
in  said  indictment,  but  also  says  that  he  is  in  no  way  engaged 
in  the  policy  business,  and  that  he  was  not  aware  that  the  pa- 
pers, books,  and  other  articles  which  were  found  in  his  posses- 
session  were  policy  or  lottery  slips;  that  the  said  articles  were 
given  to  him  to  carry  to  a  certain  place,  and  that  he  was  then 
taking  them  to  that  place  without  knowing  what  said  articles 
were."  The  proffer  of  evidence,  as  stated  in  the  bill  of  excep- 
tions, was  "that  said  articles  were  given  to  him  by  a  man  who 
asked  him  to  deliver  them  to  another  man;  and  that  he  did  not 
know  what  said  articles  were,  and  had  no  knowledge  that  they 
were  policy  books  or  anything  connected  with  said  business." 

It  would,  of  course,  be  no  excuse  if  the  traverser  did  not 
know  that  the  law  prohibited  the  possession  of  these  articles. 
He  is,  on  the  contrary,  presumed  to  know  that  it  did.  Would, 
then,  his  ignorance  of  the  fact  that  what  he  had  in  his  posses- 
sion were  policy  books  and  slips  excuse  him?  It  is  argued  that 
to  hold  it  would  not,  might  result  in  the  conviction  47T  and 
punishment  of  innocent  people — that  some  one  might  find  oh 
the  street  a  book  or  list  of  lottery  tickets  and  not  know  what  it 
was,  but  be  convicted  simply  because  he  had  it  in  his  possession. 
We  are  not  informed  by  the  record  how  the  books,  lists,  slips, 
and  records  named  in  the  indictment  are  made  and  what  they 
embrace,  but  in  the  supplemental  brief  the  learned  counsel  for 
the  traverser  have  undertaken  to  explain  them,  and  we  cannot 
imagine  how  anyone  finding  either  of  them  on  the  street  would 
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be  induced  to  take  it  into  his  possession  unless  lie  knew  what 
it  was,  for  it  seems  to  be  merely  a  collection  of  figures  and 
letters  so  arranged  as  to  be  utterly  unintelligible  to  anyone  not 
learned  in  the  business,  and  to  an  innocent  person  would  certain- 
ly not  be  suggestive  of  any  value.  If  anyone  be  so  unfortunate  as 
to  find  one,  and  whilst  satisfying  his  curiosity  as  to  what  it  is 
a  police  officer  overtakes  him,  it  will  be  time  enough  to  deter* 
mine  whether  he  had  it  in  his  possession  within  the  meaning 
of  the  statute.  But  if,  after  a  person  ha3  undoubtedly  gotten 
into  his  possession  one  of  the  prohibited  articles,  he  is  to  be  per- 
mitted, notwithstanding  the  language  of  the  statute,  to  prove 
that  he  found  it,  or  did  not  know  what  it  was,  it  will  make  the 
statute  practically  useless,  for  if  he  swears  that  such  was  the 
case  it  will  generally  be  impossible  for  the  state  to  prove  the 
contrary,  and  will  be  a  great  temptation  to  perjury,  not  only  to 
the  accused,  but  to  others  who  might  come  to  his  assistance.  If 
a  reputable  person  satisfies  the  prosecuting  officer  that  he  came 
into  possession  of  it  in  an  innocent  way,  it  is  not  likely  the 
prosecution  would  be  continued,  or  if  the  court  be  informed  of 
such  facts  it  could  take  it  into  consideration  in  imposing  the 
penalty,  and  could  fine  him  fifteen  cents  or  less,  which  would 
relieve  him  of  the  costs.  Courts  can  and  frequently  do  con* 
sider  facts  in  imposing  penalties  that  would  not  bar  a  prosecu- 
tion. If,  for  example*  the  court  is  satisfied  that  the  accused  was 
ignorant  of  the  statute  under  which  he  was  arrested,  and  if, 
prior  to  the  passage  of  the  'statute,  what  is  therein  prohibited 
was  not  unlawful,  the  478  court  might  take  the  fact  that  he  was 
ignorant  of  it  into  consideration  in  passing  sentence,  but  still 
he  could  be  lawfully  convicted.  So  far  as  the  justice  of  the  case 
is  concerned,  it  would  not  be  more  inequitable  to  punish  one 
for  having  in  his  possession  what  is  prohibited  when  he  did  not 
know  that  he  had  it  than  to  punish  him  when  he  did  not  know 
it  was  prohibited,  although  he  knew  he  had  it.  But  he  is  pre- 
sumed to  know  the  law,  and  is  therefore  punished  for  its  viola- 
tion, although  only  unlawful  because  the  statute  says  so,  and 
why  should  he  not  be  presumed  to  know  that  he  had  what  the 
law  prohibited  from  being  in  his  possession? 

In  State  v.  Baltimore  etc.  Steam  Co.,  13  Md.  181,  the  statute 
under  consideration  provided  "that  it  shall  not  be  lawful  for 
any  slave  to  be  transported  on  any  railroad,  or  on  any  steam* 
boat,  etc.,  without  a  permission  in  writing  from  the  owner  of 
such  slave/'  The  defense  was  that  the  company,  or  its  agents, 
had  no  knowledge  that  the  negro  was  on  board  and  had  no  in? 
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tention  to  violate  the  law,  but  the  court  held  that  the  liabil- 
ity could  be  enforced  without  reference  to  such  circumstances. 
Tuck,  J.,  in  delivering  the  opinion  of  the  court,  said:  "If  the 
legislature  deemed  it  expedient,  in  view  of  the  grievance  com- 
plained of,  to  hold  persons  responsible  for  transporting  negroes, 
whether  they  were  instigated  by  a  criminal  intent  or  not,  they 
had  the  power  to  do  so.  Such  acts  may  produce  mischief  in 
individual  cases,  but  the  inconvenience  and  injury  would  be 
much  more  general  if  in  every  case  of  this  kind  the  party 
charged  could  defend  himself  by  offering  evidence  that  he-  did 
not  know  the  negro  was  on  board  of  the  boat  and  that  reason- 
able diligence  had  been  used  to  prevent  such  persons  from  com- 
ing on  board.  The  law  would  scarcely  afford  any  protection  to 
slave  owners/'  In  Carroll  v.  State,  63  Md.  551,  this  court  said: 
"As  ignorance  of  the  existence  of  such  law  will  not  excuse,  so 
also  ignorance  of  a  fact  necessary  to  be  known  to  avoid  a  viola- 
tion of  law  will  not  excuse."  In  that  case  there  are  quotations 
from  3  Greenleaf  on  Evidence,  4T9  section  21,  that  "where  a 
statute  commands  that  an  act  be  done  or  omitted,  which,  in 
the  absence  of  such  statute,  might  have  been  done  or  omitted, 
without  culpability,  ignorance  of  the  fact  or  state  of  things 
contemplated  by  the  statute,  it  seems,  will  not  excuse  its  vio- 
lation." Again,  "such  is  the  case  in  regard  to  fiscal  and  police 
regulations,  for  the  violation  of  which,  irrespective  of  the  mo- 
tives or  knowledge  of  the  party,  certain  penalties  are  enacted; 
for  the  law,  in  those  cases  seems  to  bind  the  party  to  know  the 
facts  and  to  obey  the  law  at  his  peril."  The  court  refers  to  a 
note  in  Greenleaf,  where  the  rule  "is  said  to  apply  to  the  sale  of 
any  articles,  the  sale  of  which  is  prohibited,  and  it  has  been  held 
to  be  no  excuse  that  the  vendor  did  not  know  it  was  a  prohibited 
article."  Some  of  the  cases  cited  in  that  opinion  are  very  ap- 
plicable to  this  case. 

Laws  of  this  character  have  been  sustained  in  numerous  de- 
cisions, some  of  which  were  much  more  likely  to  work  hard- 
ship in  individual  cases  than  this  statute.  In  Ex  parte  Hol- 
comb,  2  Dill.  392,  the  defendant  was  held  liable  for  having  in 
his  possession  miniature  photographs  of  United  States  treasury 
notes.  Laws  prohibiting  persons  from  having  game  in  their 
possession  during  specified  periods  have  generally  been  upheld, 
although  the  decisions  have  differed  as  to  whether  the  statutes 
applied  to  game  received  from  beyond  the  state  prohibiting  the 
possession:  Dickhaut  v.  State,  85  Md.  451,  ante,  p.  332;  Phelps 
r.  Racey,  60  N.  Y.  12;  19  Am.  Bep.  140;  State  v.   Randolph,  1 
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Mo.  App.  15;  Roth  v.  State,  51  Ohio  St.  209;  46  Am.  St.  Bep. 
566;  Magner  v.  People,  97  111.  320;  and  other  cases  cited  in 
Dickhaut  v.  State,  85  Md.  451;  ante,  p.  332. 

Some  of  the  cases  construing  statutes  against  carrying  con- 
cealed weapons  regulating  the  sale  of  intoxicating  liquors,  oleo- 
margarine, milk,  etc.,  might  be  cited  as  tending  to  sustain  the 
position  taken  by  the  state  in  this  case,  but  it  is  unnecessary,  as 
many  of  them  can  be  found  in  the  note  to  section  21  of  3  Green- 
leaf  on  Evidence,  fifteenth  edition.  480  It  is  proper  to  say, 
however,  that  such  statutes  are  dealing  with  articles  that  may, 
under  certain  circumstances  and  conditions,  be  lawfully  used, 
yet  the  supreme  court  of  the  United  States  and  other  courts  in 
numerous  cases  have  held  that  the  articles  could  be  seized  and 
destroyed  by  the  proper  authorities,  on  the  principle  that  the 
constitutional  right  of  the  individual  to  hold  property  is  sub- 
ject to  those  reasonable  regulations  which  are  necessary  for  the 
common  good  and  general  welfare— especially  such  as  affect  the 
health  and  morals  of  the  people.  The  policy  books  and  slips 
found  in  the  possession  of  the  traverser  could  only  be  put  to  one 
legitimate  use  in  this  state — procuring  or  furnishing  evidence 
of  the  violations  of  the  lottery  law,  and  it  is  not  contended  he 
had  them  for  this  purpose. 

But  it  is  contended  that  the  statute  deprives  the  accused  of 
the  right  of  trial  by  jury  and  of  his  constitutional  guarantee 
that  he  be  not  deprived  of  his  liberty  without  due  process  of 
law.  But  the  fallacy  of  the  argument  is  in  assuming  that  it 
does  interfere  with  those  rights.  He  had  the  perfect  right 
to  prove  either  that  the  articles  charged  in  the  indictment  were 
not  found  in  his  possession,  or  that  those  found  were  not  such 
as  the  law  prohibited  him  from  having.  That  is  the  issue  made 
by  the  statute.  It  does  not  deprive  him  of  the  presumption  of 
innocence  to  which  he  is  entitled,  but  it  does  make  it  a  crime 
for  him  to  have  in  his  possession  that  which  is  of  no  lawful  use 
in  this  state  and  which  injuriously  affects  the  morals  and  in* 
terferes  with  the  welfare  of  the  people.  And  it  is  evident  that 
the  statute  has  made  the  mere  possession  of  the  articles  a  crime 
because  that  is  the  most  effectual  way  to  break  up  the  lottery 
business.  The  importance  of  placing  the  construction  we  do 
on  the  law  could  not  be  better  illustrated  than  by  what  we  find 
ir.  this  case  and  that  of  Edward  McNeal  v.  State,  which  were  ar- 
gned  together.  The  pleas  and  the  evidence  offered  in  the  two 
cases  are  identical.  It  may  be  possible,  even  if  not  very  proba- 
ble that  both  received  the  forbidden  articles  under  exactly 
similar  circumstances,  but,  if  that  be  so  it  looks  4S1  as  if  those 
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engaged  in  the  business  have,  for  the  purpose  of  shielding  them- 
selves and  avoiding  detection  in  the  delivery  of  them,  resorted 
to  this  method  of  doing  so.  If  the  police  authorities  ascertain 
who  the  agent  for  selling  the  tickets  is,  he  might  be  detected  in 
delivering  them,  so  he  would  call  some  one  to  his  assistance, 
and,  according  to  the  contention  of  the  appellant,  if  the  latter 
does  not  know  what  they  are,  but  they  are  simply  "given  to  him 
by  a  man  who  asked  him  to  deliver  them  to  another  man,"  then 
he  cannot  be  convicted,  although  he  have  his  pockets  full  of 
some  of  the  articles  prohibited  by  law  from  being  in  the  pos- 
session of  any  one.  Such  a  construction  of  the  law  would 
render  its  enforcement  very  difficult,  if  not  impossible.  It  is 
safer  to  give  the  language  of  the  legislature  its  ordinary  mean- 
ing and  construe  it  to  mean  what  it  says.  We  do  not  fear  that 
the  innocent  will  thereby  suffer,  but  if  there  be  any  such  dan- 
ger, it  is  for  the  legislature  and  not  for  the  judicial  branch 
of  the  government  to  correct  any  defects  that  may  be  found, 
from  experience,  to  exist  in  the  statute,  and  we  find  no  such 
objection  to  it  as  would  give  the  court  the  right  to  declare  it 
invalid.  The  judgment  must  be  affirmed. 
Judgment  affirmed  with  costs. 


POLIOS  rOWKB— WHAT  IS- EXTENDS  TO  WHAT.— The  police 
power  is  that  inherent  and  plenary  power  which  enables  the  state 
to  restrain  or  prohibit  all  things  hurtful  to  the  comfort,  safety,  or 
welfare  of  society:  Meadowcroft  v.  People,  163  I1L  66;  54  Am.  St. 
Rep.  447,  and  note;  Chicago  etc.  R.  R.  Co.  v.  State,  47  Neb.  549;  53 
Am.  St.  Rep.  557,  and  note.  This  power  of  a  state  extends  to  almost 
everything  within  its  borders,  to  the  prohibition  of  lotteries,  gam- 
bling, horseracing,  or  anything  else  that  the  legislature  may  deem 
opposed  to  the  public  welfare:  Monographic  note  to  People  v.  Wem- 
ple,  27  Am.  St.  Rep.  565.  See,  also,  the  monographic  note  to  State 
T.  Goodwill,  25  Am.  St  Rep.  882-890. 


Drovebs  and  Mechanics'  National  Bank  v. 

Roll  br. 

(85  Maryland,  496.] 

BROKERS  AND  COMMISSION  MERCHANTS,  RIGHT  TO 
FOLLOW  MONEYS  IN  THE  HANDS  OF.— Where  goods  are  con- 
signed  to  a  broker  or  commission  merchant  for  sale,  the  title  does  not 
Test  In  him,  but  remains  in  the  consignor,  and  the  money  arising 
from  the  sale  is  his,  and  not  the  money  of  the  agent.  Wherever 
that  money  can  be  traced,  it  may  be  claimed  by  its  owner.  If  the 
broker  makes  an  assignment  for  the  benefit  of  his  creditors,  his  as- 
signee is  not  entitled  to  such  money,  but  must  pay  it  over  to  the 
consignor  from  the  sale  of  whose  property  It  resulted. 
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TRUST  MONEYS*  RIGHT  TO  FOLLOW  APTBR  THEIR 
IDENTITY  HAS  BEEN  LOST.— If  money  held  by  a  person  in  a 
fiduciary  capacity  has  been  paid  by  him  to  his  account  at  his  bank- 
era*  and  mixed  with  his  own  money,  and  he  afterward  draws  checks 
In  the  ordinary  manner,  he  is  presumed  to  have  drawn  out  his  own, 
rather  than  the  trust  money. 

TRUST  MONEYS,  LIEN  CREATED  BY  MISAPPROPRIA- 
TION OF.— If  a  person  holding  moneys  as  a  fiduciary  mingles  them 
with  his  own  and  applies  them  to  the  satisfaction  of  his  own  obli- 
gations, so  that  they  can  no  longer  be  traced,  no  lien  is  thereby  cre- 
ated against  his  general  assets,  and  the  beneficiary  cannot,  on  the 
insolvency  of  the  trustee,  maintain  a  claim  to  be  paid  out  of  the 
general  assets  in  preference  to  other  creditors. 

PARTNER,  WHO  IS  NOT.— An  employe  is  not  a  partner  be- 
cause his  compensation  is  measured  by  the  amount  of  the  profits 
earned  by  one  branch  of  the  business. 

James  McColgan,  for  the*  appellant. 

S.  S.  Field,  for  the  appellees. 

*••  McSHERRY,  C.  J.  There  are  two  questions  to  be  &&> 
posed  of  on  this  appeal,  and  they  both  arise  upon  exceptions 
to  an  auditor's  report  One  involves  quite  an  interesting  ques- 
tion of  law,  the  other  chiefly  a  question  of  fact.  The  circum- 
stances out  of  which  the  first  question  grows  are  these:  The 
firm  or  copartnership  of  Sheeler  and  Ripple  had  for  a  number 
of  years  been  engaged  in  the  livestock  commission  business  in 
Baltimore.  On  the  seventeenth  day  of  January,  1895,  D.  &  W. 
Roller,  of  Tennessee,  consigned  to  Sheeler  and  Ripple  for  sale 
a  quantity  of  live  hogs  which,  when  received  by  the  consignees 
on  January  21st,  were  sold  in  several  lots  for  the  consignors; 
and  on  January  24th  497  an  account  of  sales,  together  with  a 
check  for  the  net  amount  of  the  proceeds  after  deducting  com- 
missions and  freight  charges,  was  mailed  to  the  consignors. 
On  the  31st  of  January,  Sheeler  and  Ripple,  being  then,  and 
apparently  having  been  for  some  months  anterior  thereto,  hope- 
lessly insolvent,  executed  a  deed  of  trust  for  the  benefit  of 
their  creditors,  and  when  the  check  given  to  D.  &  W.  Roller 
reached  in  due  course  on  the  2d  of  February,  the  Drovers  and 
Mechanics'  National  Bank  upon  which  it  had  been  drawn, 
there  were  no  funds  in  bank  to  the  credit  of  the  drawers — they 
having  previously  overohecked  their  account — and  the*  check 
was  dishonored.  The  funds  actually  received  by  Sheeler  and 
Ripple  for  the  hogs  sold  had  been  paid  out  on  other  checks 
given  for  other  demands.  Most  of  the  hogs  were  sold  for  cash, 
and  the  proceeds,  without  earmark  or  identification,  were  plac- 
ed to  the  credit  of  Sheeler  and  Ripple,  intermingled  with 
funds  of  their  own  in  the  Drovers  and  Mechanics'  National 
Bank  where  the  partnership  bank  account  was  kept;  but  a  per- 
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tion  of  the  hogs  had  not  been  paid  for  by  the  purchasers  of 
them  when  the  deed  of  trust  was  made,  and  afterward  the 
trustees  collected  and  now  have  in  their  hands  these  particular 
proceeds  of  sales.  D.  &  W.  Roller  filed  their  claim  in  the  trust 
estate  for  the  whole  net  proceeds  of  sale,  and  insist  that  they 
are  entitled  to  a  priority  over  other  creditors  to  the  extent  of 
the  whole  net  proceeds  of  the  sales  of  their  hogs.  The  assets 
in  the  hands  of  the  trustees  consist  of  collections  made  b}r 
them,  but,  except  as  just  stated,  do  not  represent  the  proceeds 
of  the  sales  of  Roller's  consigned  hogs,  or  the  proceeds  of  the 
sale  of  any  other  property  in  which  the  proceeds  of  the  sales  of 
those  hogs  had  been  invested.  The  first  question  is:  Are  D.  &  W. 
Roller  entitled,  under  these  circumstances,  to  a  preferential 
lien  upon  the  general  assets  of  Sheeler  and  Ripple  in  the  hands 
of  the  trustees,  for  the  full  amount  of  the  claim  they  have 
against  the  insolvent  firm  for  the  proceeds  of  the  sales  of  the 
consigned  hogs? 

498  With  respect  to  the  proceeds  of  sale  which  actually  went 
into  the  hands  of  the  trustees  after  their  appointment  there 
can  be  and  there  is  no  difficulty  whatever.  When  goods  or 
chattels  are  consigned  to  a  commission  merchant  or  broker  for 
sale,  the  title  does  not  vest  in  the  latter,  but  remains  in  the 
consignor,  and  the  money  arising  from  a  sale  of  them  is  the 
money  not  of  the  agent,  but  of  the  owner  of  the  consigned 
property.  Hence,  whenever  the  money  can  be  traced,  it  may 
be  claimed  by  its  owner,  and  upon  an  assignment  being  made  for 
the  benefit  of  creditors,  the  trustee  can  have  no  greater  right 
to  the  money  than  his  grantor,  the  consignee,  possessed.  The 
proceeds  of  the  sales  of  Rollers'  hogs  that  have  actually  gone 
into  the  possession  of  the  trustees,  and  which  axe  capable  of 
identification,  belong  to  the  Rollers  and  must  be  paid  over  to 
them;  but  quite  another  and  a  different  condition  exists  in  re- 
gard to  the  proceeds  received  by  the  insolvent  firm  and  spent  or 
dissipated  by  them  before  the  trustees  were  appointed. 

The  general  doctrine  in  relation  to  the  right  of  the  owner  of 
property  or  the  cestui  que  trust  to  follow  and  reclaim  his  prop- 
erty is,  we  think,  thoroughly  settled.  The  early  English  casesf 
only  went  to  the  extent  of  holding  that  the  owner  of  property 
intrusted  to  an  agent,  factor,  or  trustee  could  follow  and  retake 
his  property  from  the  possession  of  such  agent,  factor,  or  trus- 
tees or  others  in  privity  with  him,  whether  such  property  re* 
mained  in  its  original,  or  had  been  changed  into  some  different 
or  substituted,  form,  so  long  as  it  could  be  ascertained  to  be  the 
same  property  or  the  product  or  proceeds  thereof,  unless  the 
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superior  rights  of  bona  fide  purchasers  for  value  and  without 
notice  had  intervened;  but  that  such  right  or  reclamation  ceased 
when  the  means  of  ascertainment  failed,  as  when  the  subject 
of  the  trust  was  money  or  had  been  converted  into  money  and 
then  mixed  and  confounded  in  a  general  mass  of  the  same  de- 
scription, so  as  to  be  no  longer  divisible  or  distinguishable.  The 
more  recent  rule,  however,  in   England   as   to  following  trust 
moneys  is  broader,  and  goes  to  the  extent  of  holding  that  if 
*••  money  held  by  a  person  in  a  fiduciary  character  has  been 
paid  by  him  to  his  account  at  his  bankers',  the  person  for  whom 
he  held  the  money  can  follow  it,  and  has  a  charge  on  the  bal- 
ance in  the  bankers'  hands;  and  that  if  a  person  who  holds 
money  in  a  fiduciary  character   pays  it  to   his  account  at  his 
bankers',  and  mixes  it  with  his  own  money,  and  afterward  draw3 
out  sums  by  checks  in  the  ordinary  manner,  the  drawer  must 
be  taken  to  have  drawn  out  his  own  money  in  preference  to 
the    tmBt  money:   Knatchbull   v.  Hallett,  L.  R.  13  Ch.  Div. 
€96.     This  court  in  Englar  v.  Offutt,  70  Md.  78,  14  Am.  St.  - 
Rep.  332,  following  closely  the  supreme  court  of  the  United 
States    in    Central   Nat.    Bank   v.  Commercial   Ins.  Co.,  104 
U.  S.  54,  has  announced  the  same  principles.    But  it  is  now 
insisted  that  the  doctrine   has   been  expanded   and   amplified, 
and  that  though  the  funds  cannot  be  traced  or  identified,  a 
lien  still  exists  upon  the  debtor's  general  assets  in  the  hands 
of  his  trustee,  in  favor  of  the  owner  or  cestui  que  trust  whose 
property  or  money  has  been  mingled  with  that  of  the  fidu- 
ciary, and  has  been  used  by  him  in  liquidating  other  claims 
against  himself;  and  that  this  lien  is  a  preferential  one  over  other 
creditors  of  the  debtor.    The  theory  upon  which  this  supposed 
enlarged  doctrine  rests  is,  that  inasmuch  as  the  wrongful  appli- 
cation of  the  trust  funds  reduces  the  general  indebtedness  of 
the  fiduciary,  his  assets,  swelled  to  the  extent  of  that  reduction, 
ought  to  be  impressed  with  a  trust  or  lien  in  favor  of  the  person 
whose  money  or  property  has  been  improperly  employed  and 
used  to  discharge  the  individual  indebtedness.    There  are  some 
cases  which  support  this  view:  People  v.  City  Bank,  96  N.  Y. 
32;  McLeod  v.  Evans,  66  Wis.  401;  57  Am.  Rep.  287;  Francis 
t.  Evans,  69  Wis.  115;  Bowers  v.  Evans,  71  Wis.  133;  Harrison 
▼.  Smith,  83  Mo.  210;  53  Am.  Rep.  571,  and  some  others.    But 
it  is  obvious,  even  if  these  cases  were  not  opposed  to  the  gen- 
eral principles  already  alluded  to,  and  even  if  they  had  not  been 
questioned  and  some  of  them  flatly  overruled,  that  they  proceed 
upon  a  wholly    fallacious    and    untenable    theory.     They  are 
founded  upon  the  assumption  that  the  misapplication  of  the 
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trust  funds  by  the  ^  fiduciary  to  the  payment  of  his  own 
debts  actually  swells  the  volume  of  his  assets.    This  is  the  intro- 
duction of  a  new  and  unsound  principle  into  an  old  and  well- 
known  doctrine  of  equity.    But  instead  of  such  a  misappropri- 
ation swelling  the  volume  of  the  debtor's  assets,  it  would  merely 
diminish  the  amount  of  his  indebtedness,  and  this  would  bene- 
fit the  estate  only  to  the  extent  that  it  increased  the  percentage 
that  the  other  creditors  would  receive  provided  the  amount  of 
the  misappropriation  were  not  deducted  as  a  preferred  demand. 
The  case  of  People  v.  City  Bank,  96  N.  Y.  32,  which  was  fol- 
lowed in  McLeod  v.  Evans,  66  Wis.  401,  57  Am.  Bep.  287,  if 
it  can  be  held  to  support  this  new  doctrine  (for  it  is  a  brief 
opinion  resting  on  no  well-defined  principle),  is  in  conflict  with 
the  more  recent  case  of  Cavin  v.  Gleason,  105  N.  Y.  256,  where- 
in it  was  expressly  decided,  in  disposing  of  this  very  contention, 
that  it  was  "quite  too  vague  an  equity  for  judicial  cognizance"; 
and  that  there  was  "no  case  justifying  relief  upon  such  a  cir- 
cumstance."   McLeod  v.  Evans,  66  Wis.  401,  57  Am.  Bep.  287, 
Francis  v.  Evans,  69  Wis.  115,  and  Bowers  v.  Evans,  71  Wis. 
133,  determined  by  a  bare  majority  of  the  court,  were  subse- 
quently overruled  in  Nonotuck  Silk  Co.  v.  Flanders,  87  Wis. 
237 — the  opinion  of  the  court  being  delivered  by  one  of  the 
judges  who  dissented  in  McLeod  v.  Evans,  66  Wis.  401,  57  Am. 
Bep.  287 — and  those  cases  are  consequently  no  longer  authority 
even  in  the  state  of  Wisconsin.  In  Slater  v.  Oriental  Mills,  lb  it. 
I.  352,  Shields  v.  Thomas,  71  Miss.  260,  42  Am.  St  Bep.  458, 
Ferchen  v.  Arndt,  26  Or.  131,  46  Am.  St.  Bep.  603,  Philadelphia 
Nat.  Bank  v.  Dowd,  38  Fed.  Bep.  172,  and  Little  v.  Chadwick, 
151  Mass.  109,  the  doctrine  of  the  Wisconsin,  Iowa,  Kansas,  Mis- 
souri, and  Texas  cases  is  criticised  and  repudiated.   The  distinc- 
tion between  the  two  conditions  that  are  presented  when,  first, 
trust  funds  remain  in  the  insolvent  estate  and  go  to  swell  it*  and 
when,  secondly,  trust  funds  have  been  dissipated  or  spent  and 
used  in  the  payment  of  debts  due  by  the  fiduciary,  and,  therefore, 
no  longer  constitute  a  part  of  his  estate,  is  a  perfectly  manifest 
one;  and  the  fundamental  error  underlying  the  cases  we  have 
been  B°l  reviewing  consists  in  confusing  or  confounding  these  es- 
sentially dissimilar  conditions,  and  a  consequent  failure  to  distin- 
guish between  property  which  may  be  either  specifically  identi- 
fied as  belonging  to  the  claimant,  or  money  traced  to  and  re- 
maining in  the  hands  of  the  factor  or  trustee,  on  the  one  hand; 
and,  on  the  other  hand,  money  arising  from  the  sale  of  prop- 
erty confessedly  never   owned    by  the    claimant  or  cestui  que 
trust,  or  confessedly  not  purchased  with  money  belonging  to 
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him.    Creditors  have  no  right  to  share  in  that  which  is  shown 
not  to  belong  to  the  debtor,  and,  conversely,  a  claimant  has  no 
right  to  take  from  creditors  that  which  he  cannot  show  to  be 
equitably  his  own.    But  just  here  comes  the  argument  that  it 
is  equitably  his  own,  because  the  debtor  has  taken  the  claim* 
ant's  money  and  mingled  it  with  his  estate,  whereby  the  estate 
is  swelled  precisely  that  much.    But  obviously,  as  applicable  to 
all  cases,  the  argument  is  unsound.    Where  the  property  or  its 
equivalent  remains,  there  can  be  no  contention  that  the  claim 
is  just  and  enforceable;  but  where  it  has  been  dissipated  and  is 
gone,  the  appropriation  of  some  other  property  in  its  stead  sim- 
ply takes  from  creditors  that  which  clearly  belongs  to  them. 
In  one  of  the  cases  the  illustration  was  used  by  Knight  Bruce 
of  a  debtor  mingling  trust  funds  with  his  own  in  a  chest;  and 
in  another  Sir  George  Jessel  likened  the  situation  to  that  of  a 
debtor  who  had  mingled  trust  funds  with  his  own  in  a  bag. 
Though  the  particular  money  cannot  be  identified,  the  amount 
is  swelled  just  so  much  and  the  amount  added  belongs  to  the 
cestui  que  trust.    But  where  all  the  money  has  been  spent — 
where  Knight  Brace's  chest  and  Jessel's  bag  is  empty — there 
is  no  swelling  of  the  estate  at  all;  and  in  such  a  contingency 
it  comes  to  this,  that  a  court  of  equity  is  asked  to  order  a  like 
amount  to  be  taken  out  of  some  other  chest  or  bag,  or  out  of 
the  debtor's  general  estate,  not  because  the  creditors  who  are 
entitled  to  be  paid   out  of   that  general   estate  have  done  any 
wrong,  but  because  the  debtor  has  been  guilty  of  misconduct 
as  a  trustee.    It  comes  down  to  the  ordinary  50a  case  of  mis- 
fortune on  the  part  of  the  claimant  or  cestui  que  trust  whose 
confidence  in  a  trustee  or  fiduciary  has  been  abused:    Slater  v. 
Oriental  Mills,  18  R.  I.  352. 

But  the  case  of  Englar  v.  Offutt,  70  Md.  78,  14  Am.  St.  Bep. 
332,  affords,  in  our  judgment,  a  complete  answer  to  the  conten- 
tion of  D.  &  W.  Roller  as  respects  that  portion  of  their  claim 
now  under  consideration.  In  that  case,  it  appeared  that  John 
P.  Shriner  had  been  engaged  in  business  as  a  merchant  and 
manufacturer  under  the  name  and  style  of  J.  P.  Shriner  and 
Company.  In  May,  1883,  he  was  appointed  guardian  of  two  in- 
fants and  received  something  over  ten  thousand  dollars  belong- 
ing to  them.  On  the  day  he  received  this  money  he  deposited 
nearly  all  of  it  in  the  Howard  Bank  to  his  own  credit  in  an  ac- 
count kept  in  the  name  of  John  P.  Shriner  and  Company. 
Against  this  and  all  other  credits,  aggregating  considerably 
more  than  double  the  guardianship  fund,  he  checked  and  drew 
out,  as  he  needed  the  money,  the  whole  amount  of  his  deposits. 
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except  the  trifling  sum  of  forty-eight  dollars  and  forty-nine 
cents.    In  December,  1885,  Edward  C.  Shriner  became  a  partner 
of  his  brother,  John  P.  Shriner.    In  November,  1886,  the  firm 
made  a  deed  of  assignment  for  the  benefit  of  creditors,  and  the 
trustees  sold  all  the  assets  of  the  firm  and  these  realized  about 
nine  thousand  five  hundred  dollars.    Thereupon  the  infants 
whose  money  had  gone  into  the  business  of  John  P.  Shriner 
filed  a  petition  in  the  trust  estate  claiming  a  priority  over  the 
other  creditors  of  the  firm  in  the  distribution  of  the  net  proceeds 
of  the  sales  of  the  firm's  assets.    After  stating  the  general  rule 
as  we  have  heretofore  announced  it,  we  said:   "The  sole  ques- 
tion, therefore,  in  every  case  where  trust  property  is  attempted 
to  be  traced  is,  whether  it  can  or  cannot  be  identified  either  in 
its  original  or  altered  form/'     Then,  after  discussing  the  evi- 
dence and  showing  that  the  whole  trust  fund  had  been  drawn 
out,  and  that  there  was  nothing  in  the  testimony  tending  to 
show  that  the  stock  which  went  into  the  hands  of  the  trustees 
had  been  purchased  with  the  trust  funds,  the  opinion  proceeds: 
"And  such  being  the  case,  the  claim  of  the  B0S  appellants  npon 
the  fund  for  distribution  is  altogether  too  indefinite.    At  most, 
it  is  but  matter  of  conjecture,  for  it  is  impossible  to  say,  as  this 
case  is  presented,  and  after  the  great  lapse  of  time  that  has  oc- 
curred, whether  any,  or,  if  any,  what  portion  of  the  stock  of 
goods  that  passed  into  the  hands  of  the  assignee,  under  the  gen- 
eral assignment  for  the  benefit  of  creditors,  was  the  product  of 

the  trust  fund  belonging  to  the  appellants It  is  clear, 

therefore,  that  the  fund  now  in  court  for  distribution  cannot  be 
identified  as  the  product  of  any  investment  of  the  original  trust 
fund  belonging  to  the  appellants,"  who  were  the  infants.  And 
because  this  could  not  be  done,  the  relief  sought  was  denied, 
though,  had  the  doctrine  of  the  Wisconsin  and  other  cases  here- 
tofore cited  been  considered  the  law,  the  fund,  notwithstanding 
the  trust  money  had  not  been  traced  into  the  purchase  of  the 
firm's  assets,  could  have  been  impressed  with  a  preferential 
trust,  and  the  ward's  claim  would  have  prevailed  over  the  debts 
due  to  the  general  creditors  of  the  firm. 

In  our  opinion,  then,  so  much  of  the  claim  of  D.  &  W.  Boiler 
as  the  firm  of  Sheeler  and  Eipple  actually  collected  before  the 
appointment  of  the  trustees  is  not  entitled  to  a  priority  because 
the  funds  had  been  spent  or  dissipated,  and  did  not  in  any 
form  go  into  the  hands  of  the  trustees,  and,  therefore,  as  to  that 
portion  of  their  claim  they  are  simply  general  creditors  stand* 
ing  on  the  same  footing  with  other  general  creditors  of  Sheeler 
and  Ripple;  though  as  to  so  much  of  the  proceeds  of  the  sales 
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of  the  consigned  hogs  as  the  trustees  have  collected,  and  which, 
consequently,  is  capable  of  identification,  the  Rollers  are  en- 
titled to  a  priority. 

The  remaining  question,  chiefly  one  of  fact,  arises  on  the 
claim  of  William  Lynn.  It  has  been  objected  that  he  is  not  en- 
titled to  prove  his  claim  because  he  was  a  member  of  the  insol- 
vent firm.  Of  course,  if  he  had  been  a  member  of  the  firm,  he 
would  not  be  allowed  to  compete  with  the  firm's  creditors;  and 
the  question  as  to  whether  he  was  or  was  504  not  a  partner  is 
really  the  only  question  involved.  After  a  careful  examination 
of  the  evidence  in  the  record,  we  are  convinced  that  he  was  an 
employe*  and  not  a  partner.  His  compensation  was  measured 
by  the  amount  of  the  profits  earned  in  one  branch  of  the  busi- 
ness, but  he  was  not  on  that  account  a  copartner.  The  firm  of 
Sheeler  and  Ripple  was  composed  of  John  N.  Ripple  and  T, 
Brandon  Silcott,  and  the  petition  filed  in  this  case  by  the  trus- 
tees asking  the  circuit  court  to  assume  jurisdiction  in  adminis- 
tering the  trust  makes  no  averment  that  Lynn  was  a  partner^ 
nor  was  the  deed  of  trust  itself  signed  by  him.  It  would  serve 
no  useful  purpose  to  go  into  an  analysis  of  the  somewhat 
lengthy  evidence  bearing  on  this  question  of  fact,  and  we  conse- 
quently content  ourselves  with  stating  the  result  of  our  exam- 
ination of  it.  The  circuit  court  decided  that  Lynn  was  not 
a  partner,  and  in  this  conclusion  we  concur. 

Inasmuch  as  the  learned  judge  below  held  that  D.  &  W- 
Roller  were  entitled  to  have  their  whole  claim  treated  as  a  pref- 
erence to  be  paid  in  full,  and  as  we  do  not  agree  with  him  in 
this,  so  much  of  the  order  appealed  from  as  allows  this  claim  in 
full  will  be  reversed,  and  the  cause  will  be  remanded,  that  a> 
new  order  may  be  passed  allowing  as  a  preference  the  amount 
of  the  proceeds  of  Rollers'  hogs  collected  by  the  trustees  after 
their  appointment,  and  placing  the  balance  of  the  claim  on  an 
equal  footing  with  other  general  creditors.  In  so  far  as  respects 
the  claim  of  Lynn,  the  order  appealed  from  will  be  affirmed. 
The  costs  incurred  in  the  Rollers  claim  must  be  paid  by  Rollers 
and  those  incurred  on  the  Lynn  claim  must  be  paid  by  the* 
appellant. 

Order  reversed  in  part  and  affirmed  in  part  and  cause  remand- 
ed.   Costs  to  be  divided  as  above  indicated. 


AGENCY— RIGHT  OP  PRINCIPAL  TO  FOLLOW  HIS  PROP- 
ERTY.—A  principal  is  entitled  !n  all  cases  when  he  can  trace  his- 
property,  whether  it  be  In  the  hands  of  his  agent,  or  of  his  represen- 
tative, or  of  a  third  person,  to  reclaim  it,  and  It  is  Immaterial  that 
It  has  been  converted  into  money  if  It  is  in  condition  to  be  dlstin- 
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gnlshed  from  other  property  or  assets  of  the  agent:  Roca  ▼.  Byrne, 
146  N.  Y.  182;  46  Am.  St  Rep.  699,  and  note;  Stevenson  v.  Kyle*  42 
W.  Va.  229;  67  Am.  St  Rep.  854,  and  note. 

TRUSTS— RIGHT  TO  FOLLOW  TRUST  FUNDS.— No  right  is 
more  fully  recognized,  both  at  law  and  in  equity,  than  the  right  of  a 
cestui  que  trust  to  pursue  and  recover  trust  funds  wrongfully  di- 
verted, provided  their  identity  has  not  been  lost,  and  they  have  not 
passed  Into  the  hands  of  a  bona  flde  purchaser  without  notice:  Mono- 
graphic note  to  Union  Nat  Hank  v.  Goetz,  32  Am.  St.  Rep.  125. 
Where  the  trustee  deposits  trust  funds  to  his  own  credit  in  his  bank, 
the  cestui  que  trust  may  follow  such  funds  though  they  may  have 
lost  their  identity.  If  the  trustee  draws  checks  upon  his  account, 
he  will  be  presumed  to  have  drawn  out  his  own  funds,  and  to  have 
left  the  moneys  held  in  trust:  Monographic  note  to  Union  Nat  Bank 
v.  Goetz,  32  Am.  St  Rep.  129.  But  see  Weatherell  v.  O'Brien,  140 
111.  146;  83  Am.  St  Rep.  221,  and  note.  See,  also,  note  to  Stevenson 
v.  Kyle,  67  Am.  St.  Rep.  858;  Mutual  Ace.  Assn.  v.  Jacobs,  141  HI. 
261;  83  Am.  St  Rep.  802,  and  note. 

PARTNERSHIP— WHO  IS  A  PARTNBR-BMPLOYfi  WHOSE 
■SALARY  IS  DEPENDENT  UPON  PROFITS.— Sharing  in  the  prof 
its  is  the  test  of  a  partnership,  but  the  party  must  share  in  such 
profits  as  a  principal;  for  a  stipulation  to  receive  a  sum  of  money 
In  proportion  to  a  quantum  of  the  profits  as  a  reward  for  one's  ser- 
vices will  not  make  him  a  partner:  Loomls  v.  Marshall,  12  Conn.  69; 
80  Am.  Dec.  690,  and  note;  Macy  v.  Oombs,  15  Ind.  469;  77  Am.  Dec. 
103.  See  St  Victor  v.  Daubert,  9  La.  314;  29  Am.  Dec.  447;  note  to 
Morgan  v.  Farrel,  18  Am.  St  Rep.  290. 
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(85  Maryland,  601.] 

AN  INJUNCTION  AGAINST  RESORTING  TO  THE  COURT* 
OF  ANOTHER  STATE  may  be  granted  when  both  parties  are  resi- 
dents of  this  state,  and  the  object  of  the  prosecution  of  the  action 
In  the  other  state  Is  to  evade  the  laws  of  this  and  to  subject  the  de- 
fendant to  some  penalty  or  remedy  of  an  oppressive  character  to 
which  he  is  not  subject  in  the  state  of  his  residence  and  wherein  the 
alleged  cause  of  action  accrued. 

INJUNCTION  TO  PREVENT  ARREST  IN  AN  ACTION  IN 
ANOTHER  STATE.— If  a  cause  of  action  accrues,  or  is  alleged  to 
have  accrued,  in  favor  of  one  party  and  against  another  in  a  state 
of  which  both  are  residents  and  upon  which  cause  of  action  no  ar- 
rest or  imprisonment  is  lawful  In  the  state  wherein  it  arose,  an  In- 
junction will  issue  to  prevent  the  prosecution  of  an  action  thereon  in 
another  6tate  where  the  remedy  of  arrest  and  Imprisonment  is 
sought,  and  may  be,  or  has  been,  awarded. 

AN  INJUNCTION  MAY  ISSUE  TO  PREVENT  THE  PROSE- 
CUTION OF  AN  ACTION  IN  ANOTHER  STATE,  though  one  of 
the  defendants  is  a  resident  thereof,  if  the  alleged  cause  of  action 
arose  in  this  state,  of  which  the  plaintiffs  In  the  action  were  resi- 
dents, and  they  went  to  such  other  state  for  the  purpose  of  evading 
the  lnws  of  this  and  of  having  the  defendants  arrested  suddenly,  and 
thereby  coerced  into  paying  plaintiff's  claim,  when,  had  the  action 
been  begun  in  the  state  wherein  the  cause  accrued,  no  arrest  could 
have  been  made  under  Its  laws. 

AN  INJUNCTION  MAY  ISSUE  AGATNST  THE  PROSECUT- 
ING IN  ANOTHER  STATE  by  citizens  of  this  state  of  any  action, 
•when  the  substantial  ends  of  Justice  require  that  the  action  should 
not  be  prosecuted  elsewhere  than  in  this  state. 
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John  Prentiss  Poe  and  Benjamin  Rosenheim,  for  the  appel- 
lant. 

Frank  Gosncll,  William  S.  Bryan,  and  Edward  N.  Rich,  for 
the  appellee. 

■  61S  BRYAN,  J.    Ernest  Gittings  filed  a  bill  in  equity  against 
Emanuel  H.  Miller  and  Arthur  E.  Wilson. 

It  was  alleged  that  Gittings  was  a  citizen  and  resident  of  the 
state  of  Maryland  and  of  the  city  of  Baltimore;  that  Miller  and 
Wilson  were  also  citizens  and  residents  of  the  same  city  and 
state;  that  in  the  month  of  September,  1895,  Gittings  and 
Charles  C.  Allen  who  is  a  resident  and  citizen  of  the  state  of 
New  York,  formed  a  partnership  for  the  conduct  of  the  stock 
brokerage  business  in  the  city  of  Baltimore  under  the  name  of 
Gittings  ft  Co.,  and  tbat  in  said  business  Gittings  was  the  active 
member  who  alone  saw  the  customers,  and  conducted  the  oper- 
ations with  them;  that  in  the  summer  and  early  fall  of  1896, 
Miller  and  Wilson  had  a  large  number  of  transactions  with  Git- 
tings ft  Co.  614  in  relation  to  stocks;  that  said  transactions 
were  in  the  form  of  purchases  and  sales  of  stock  made  by  Git- 
tings ft  Co.,  for  the  account  and  risk  of  Miller  and  Wilson,  but 
were  in  reality  gambling  transactions,  and  that  there  was  no  in- 
tention or  belief  by  any  of  the  parties  to  the  transactions  that 
the  stocks  should  ever  be  actually  delivered,  but  that  the  sole 
purpose  was  that  there  should  be  an  accounting  and  settling  as 
the  stocks  rose  or  fell  in  price;  that  all  these  gambling  transac- 
tions were  entered  into  in  the  city  of  Baltimore;  and  all  settle- 
ments were  also  to  be  made  in  ttie  city  of  Baltimore;  that  for 
the  purpose  of  indemnifying  Gittings  &  Co.  against  loss  in 
executing  their  orders,  Miller  and  Wilson  placed  in  the  hands 
of  Gittings  as  margins  ten  bonds  of  the  par  value  of  a  thousand 
dollars,  and  two  hundred  shares  of  the  preferred  stock  of  the 
Southern  Railway  Company;  that  these  bonds  and  shares  of 
stock  were  delivered  to  Gittings  with  the  express  intention  and 
expectation  on  the  part  of  Miller  and  Wilson  that  he  would 
hypothecate  them  for  the  purpose  of  obtaining  money  to  enable 
him  to  aid  Miller  and  Wilson  in  their  gambling  transactions; 
that  the  amount  of  money  which  would  have  been  necessary  to 
purchase  the  stocks  and  carry  them  until  Miller  and  Wilson 
should  elect  to  order  the  sale  of  them  to  make  their  settlements 
with  Gittings  ft  Co.  would  have  been  over  two  hundred  thou- 
sand dollars,  and  Miller  and  Wilson  both  knew  that  neither 
Gittings  nor  Gittings  ft  Co.  had  any  such  sum;  aijd  Miller  and 
Wilson  had  no  such  sum  with  which  to  make  payment  for  the 
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stocks,  as  it  would  be  necessary  for  them  to  do,  if  it  had  been 
intended  that  there  should  be  an  actual  delivery  ol  them;  that 
Oittings  hypothecated  the  ten  bonds  in  the  First  National  Bank 
of  Baltimore  for  the  sum  of  eight  thousand  dollars,  for  which 
sum  the  account  of  Miller  and  Wilson  was  duly  credited  by  him 
on  the  books  of  Gittings  ft  Co.;  that  this  hypothecation  was' 
made  with  the  full  knowledge  at  the  time  it  was  made  of  Wil- 
son and  of  William  H.  Miller,  the  father  of  Emanuel  Miller; 
that  at  that  time  Emanuel  Miller  was  absent  from  Baltimore, 
and  that  on  his  815  return  a  day  or  two  afterward  he  was  in- 
formed of  it  by  Gittings;  that  the  Southern  Bailway  stock  was 
also  hypothecated  in  accordance  with  the  understanding  and  ex- 
pectation of  the  parties  when  it  was  delivered  to  Gittings;  that 
it  was  hypothecated  with  Cuthbert  ft  Co.,  stock  brokers  in  the 
city  of  New  York,  through  whom  Gittings  acted  in  carrying  on 
the  greater  part  of  the  speculative  transactions  for  Miller  and 
Wilson. 

The  bill  of  complaint  further  alleges  that  on  the  tenth  day  of 
September,  1896,  Gittings  ft  Co.  were  unable  to  settle  with  Mil- 
ler and  Wilson  for  the  winnings  to  which  they  would  have  been 
entitled  if  their  dealings  had  not  been  illegal  gambling  trans- 
actions; and  that  Gittings  would  not  have  felt  justified  in  mak- 
ing such  a  defense  but  for  the  perjuries  and  fraud,  and  the  op- 
pressive and  dishonest  conduct  of  said  Miller  and  Wilson  here- 
inafter set  forth.  It  also  alleges  that  on  the  said  tenth  day  of 
September  Gittings  gave  to  Miller  a  check  on  the  Continental 
National  Bank  for  eight  thousand  dollars  in  part  payment  of  said 
winnings,  and  that  at  the  time  the  check  was  given  Miller  knew 
that  there  were  no  funds  to  meet  it,  and  that  it  would  not  and 
could  not  be  good,  unless  Allen,  the  partner  of  Gittings,  should 
provide  for  its  payment,  which  he  did  not  do;  that  Miller  and 
Wilson  brought  two  actions  in  the  city  of  New  York  against 
Gittings  and  the  said  Allen,  claiming  in  one  of  them  about 
eight  thousand  dollars  for  nonpayment  of  the  check,  and  in  the 
other  seventeen  thousand  dollars  for  the  alleged  conversion  of 
the  bonds  and  stock  deposited  as  margin,  and  for  the  alleged 
conversion  of  the  different  stocks  on  whose  fluctuations  in 
price  Miller  and  Wilson  had  been  gambling;  that  Gittings  was 
summoned  to  appear  to  these  actions  when  he  was  in  New  York 
(this  was  at  the  time  hereinafter  mentioned  when  he  was  arrest- 
ed and  held  to  bail);  that  Gittings  has  filed  his  answers  to  these 
actions,  and  copies  of  the  answers  are  filed  with  the  bill  of  com- 
plaint; that  the  complainant  believes  that  Allen  has  also  filed 
answers,  but  that  complainant  is  not  possessed  of  eie  copies  of 
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them,  and  cannot,  therefore,  file  them;  that  he  believes,  and 
therefore  a\3rs,  that  by  the  law  and  practice  of  the  state  of  New 
York,  the  complaints  and  answers  in  actions  are  kept  in  the  of- 
fices of  the  attorneys  of  the  several  parties  until  the  cause  is 
ready  for  trial;  and  that  the  complainant  believes,  and  therefore 
avers,  that  Allen's  answer  is  not  filed  in  any  public  office  from 
which  a  duly  certified  copy  could  be  obtained.  The  bill  of  com- 
plaint further  alleges  that  the  right  of  Miller  and  Wilson  to  re- 
coyer  in  these  actions  depends  on  the  .question  whether  the 
aforesaid  transactions  are  wagering  or  gambling  transactions, 
and  that  their  validity  depends  on  the  law  of  Maryland;  that  the 
complainant  has  a  right  to  have  their  legality  decided  by  the 
law  of  Maryland;  that  if  these  causes  are  tried  in  New  York  it 
will  be  necessary  to  aver  and  prove  the  Maryland  law  as  a  fact, 
while  if  they  are  tried  in  Maryland  the  law  of  the  state  will  be 
judicially  recognized,  and  more  equal  and  complete  justice  can 
be  done;  that  the  complainant  submits  his  rights  to  the  jurisdic- 
tion of  the  court,  and  is  willing  that  such  decree  may  be  passed 
as  is  just  between  himself  and  Miller  and  Wilson;  that  the  said 
Miller  and  Wilson  went  out  of  the  jurisdiction  in  which  both 
they  and  the  complainant  resided,  for  the  purpose  of  evading 
and  escaping  the  Maryland  law  and  of  obtaining  a  judgment  in 
New  York,  to  which  they  are  not  entitled  by  the  law  of  the  place 
where  the  transactions  arose  and  where  the  parties  are  domiciled. 
The  bill  of  complaint  further  alleges  that  they  obtained  an  or- 
der for  the  arrest  of  the  complainant  from  a  justice  of  the  su- 
preme court  of  New  York  in  the  second  of  the  above-mentioned 
suits  upon  certain  affidavits  made  by  them  and  others,  which 
state,  among  other  things,  that  the  complainant  wrongfully,  and 
without  the  knowledge  and  consent  of  Miller  and  Wilson,  hy- 
pothecated the  before-mentioned  bonds;  that  the  said  statement 
was  false,  and  was  known  to  be  false  by  Miller  and  Wilson,  and 
was  made  for  the  deliberate,  malicious,  and  unlawful  purpose 
of  enabling  them  to  have  the  complainant  arrested  suddenly 
when  away  61T  from  home,  and  dishonestly  and  oppressively 
coercing  him  and  his  friends  to  pay  their  unlawful  and  fraud- 
ulent claims  in  order  to  secure  complainant's  liberty;  that  the 
complainant  was  arrested  when  in  the  city  of  New  York,  and 
held  to  bail  in  the  city  of  New  York  in  the  sum  of  fifteen  thou- 
sand dollars;  that  the  complainant  moved  by  his  attorney  to 
vacate  the  order  of  arrest,  but  the  court  overruled  the  motion 
without  filing  an  opinion;  that  the  said  Allen  has  stated  through 
his  attorneys  that  he  will  voluntarily  appear  in  this  suit,  if  made 
a  party  defendant.    The  prayer  of  the  bill  of  complaint  was  for. 
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an  injunction  prohibiting  the  further  prosecution  of  the  suits 
in  New  York,  and  from  any  further  proceedings  looking  td  the 
arrest  or  imprisonment  of  the  complainant  in  said  suits;  and 
that  the  court  would  assume  jurisdiction,  and  for  general  relief. 
Process  was  prayed  against  Miller  and  Wilson  and  against  Allen. 
The  court  granted  the  injunction.  Miller  and  Wilson,  having 
filed  an  answer,  appealed.  Tt  is  stated  in  the  appellee's  brief 
that  Allen  has  appeared  as  a  defendant  and  submitted  himself 
to  the  jurisdiction  of  the  court.  He  was  represented  by  counsel 
at  the  argument  in  this  court. 

It  appears  by  the  exhibits  filed  with  the  bill  of  complaint  that 
the  suite  were  brought  in  the  city  of  New  York  about  the  16th 
of  September,  1896,  and  that  the  order  for  the  arrest  of  Gittings 
was  issued  on  the  twenty-seventh  day  of  October.  He  was  ar- 
rested on  the  same  day  and  gave  bail,  by  which  he  and  his  surety 
became  bound  that  he  should  at  all  times  render  himself  amen- 
able to  any  mandate  which  might;  be  issued  to  enforce  a  final 
judgment  against  him  in  the  action.  After  his  release  on  bail, 
that  is,  on  the  4th  of  December,  he  filed  his  answers  to  the  two 
suits  against  him  and  his  partner  Allen.  The  plaintiffs  in  the 
suite,  in  anticipation  of  Gittings*  visit  to  New  York,  prepared 
their  own  affidavits  in  the  city  of  Baltimore  on  the  17th  of  Oc- 
tober, and  obtained  about  the  same  time  the  affidavits  of  other 
persons  in  the  same  city.  The  plaintiff  Wilson  made  an  addi- 
tional affidavit  in  el8  New  York  City  on  the  27th  of  October. 
The  bail  given  by  Gittings  required  him  to  obey  any  mandate 
which  might  be  made  to  enforce  a  final  judgment  in  the  action, 
and  made  it,  therefore,  necessary  for  the  protection  of  his  rights 
that  he  should  answer  and  resist  the  complaint  filed  in  the  suit. 
It  is  not  a  question  in  this  case  whether  it  was  lawful  for  the 
plaintiffs  in  the  New  York  suits  to  cause  Gittings  to  be  arrested. 
The  declaration  of  the  constitution  is  unconditional  and  abso- 
lute: "No  person  shall  be  imprisoned  for  debt."  The  payment 
of  debts  is  to  be  obtained  from  the  property  of  the  debtor; 
his  bodv  cannot  be  taken  in  satisfaction  of  it.  Neither  can  it 
be  seized  and  held  in  restraint  as  a  means  of  coercing  or  induc- 
ing him  to  make  payment.  An  attempt  made  in  this  state  by  a 
creditor  to  do  so  would  subject  him  to  serious  consequences.  It 
is  presumed  that  no  one  would  contend  that  the  citizens  and 
residents  of  the  state  are  not  bound  to  yield  obedience  to  the 
supreme  law  of  the  land. 

The  important  inquiry  concerns  the  powers  of  a  court  of 
equity  to  interfere  and  protect  the  citizens  of  the  state  in  their 
constitutional  rights,  when  the  processes  of  legal  tribunals  are 
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inadequate  to  the  purpose.  An  examination  of  authorities  of 
high  character  will  assist  us  in  the  decision  of  this  question.  In 
Keyser  t.  Rice,  47  Md.  203,  28  Am.  Hep.  448,  it  appeared  that 
Kejser  and  Rice  were  both  residents  and  citizens  of  the  state  of 
Maryland,  and  that  Keyser  was  an  employ^  of  the  Baltimore 
and  Ohio  Railroad  Company  at  Cumberland,  and  that  the  rail- 
road company  was  indebted  to  him  for  wages  in  an  amount  less 
than  a  hundred  dollars,  and  that  Rice  had  caused  an  attachment 
to  be  issued  in  the  state  of  West  Virginia,  and  laid  in  the  hands 
of  the  railroad  company  for  the  purpose  of  condemning  the 
debt  due  to  Keyser  in  payment  of  a  debt  due  by  him  to  Rice. 
The  debt  to  Rice  accrued  subsequently  to  the  passage  of  the  act 
of  1874,  chapter  45.  This  act  exempted  from  attachment  the 
wages  or  hire  due  to  any  laborer  or  employ^  by  any  employer 
or  corporation  to  the  amount  of  619  a  hundred  dollars.  This 
court  decided  that  Rice  should  be  prohibited  by  injunction  from 
prosecuting  his  suit  for  the  condemnation  of  the  wages  due  to 
Keyser.  In  its  opinion  it  stated  very  explicitly  certain  princi- 
ples applicable  to  cases  of  the  kind.  We  will  quote  some  of 
them:  "As  long  as  a  citizen  belongs  to  a  state,  he  owes  it  obedi- 
ence, and,  as  between  states,  that  state  in  which  he  is  domiciled 
has  jurisdiction  over  his  person  and  his  personal  relations  to 
other  citizens  of  the  state."  "The  power  of  the  state  to  compel 
its  citizens  to  respect  its  laws,  even  beyond  its  own  territorial 
limits,  is  supported,  we  think,  by  a  great  preponderance  of 
precedent  and  authority."  It  also  said  that  the  jurisdiction  to 
prevent  by  injunction  suits  in  other  states  was  not  founded 
"upon  any  right  to  interfere  with  or  control  the  proceedings  of 
other  tribunals  in  other  states,  but  on  the  clear  authority  vested 
in  courts  of  equity  over  persons  within  their  jurisdiction  and 
amenable  to  process  to  restrain  them  from  doing  acts  which  will 
work  wrong  and  injury  to  others,  and  are  contrary  to  equity 
and  good  conscience."  It  also  strongly  condemned  the  effort 
by  a  creditor  to  evade  the  laws  of  his  own  country  by  a  resort 
to  a  tribunal  of  another  state  for  the  purpose  of  obtaining  a  pref- 
erence to  the  injury  of  other  creditors,  and  said. that  it  was 
against  equity  to  do  so.  And  it  also  said  at  the  conclusion  of 
the  opinion:  "We  think  the  intention  to  evade  is  necessarily 
presumed,  when  the  act  is  persisted  in  after  knowledge,  and  still 
inchoate,  against  the  protestation  of  the  complainant  and  the 
process  of  the  court."  Many  high  authorities  were  cited  by  the 
court  in  support  of  their  opinion.  We  may  say  that  the  decision 
in  Keyser  v.  Rice,  47  Md.  203,  28  Am.  Rep.  448,  has  been  quoted 
with  approval  in  courts  of  the  highest  repute. 
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In  Cole  t.  Cunningham,  133  U.  S.  107,  this  question  was 
considered  very  fully  and  elaborately.  Keyser  v.  Bice,  47  Md. 
203,  28  Am.  Rep.  448,  was  quoted  and  many  of  the  cases  which 
this  court  had  cited  in  its  opinion.  The  learned  court  also 
quoted  with  approval  Dinsmore  v.  Neresheimer,  32  Hun,  204, 
"where  the  supreme  court  of  New  York  held  that  an  express 
company  could  maintain  an  action  in  New  York  to  restrain 
the  defendant,  •^  a  resident  of  the  state  of  New  York,  from 
prosecuting  actions  against  the  company  in  the  District  of 
Columbia,  brought  to  avoid  a  decision  of  the  court  of  appeals 
of  New  York,  differing  from  the  rule  upon  the  same  subject 
in  the  District  of  Columbia."  And  it  also  said,  adopting  the 
words  of  another  court,  "that  in  the  courts  of  a  state  any  citizen 
of  that  state  may  be  enjoined  from  resorting  to  the  courts  of 
any  other  state  for  the  purpose  of  evading  the  exemption  laws 
of  his  own  state."  The  facts  in  Cole  v.  Cunningham,  133  U.  S. 
107,  were  as  follows:  Two  citizens  of  Massachusetts,  who  were 
partners,  becoming  aware  of  the  insolvent  condition  of  another 
citizen  of  the  same  state,  assigned  their  claim  against  him  with- 
out consideration  to  one  Fayerweather,  a  resident  of  New  York, 
and  caused  funds  of  their  debtor  in  New  York  to  be  attached  in 
Fayerweather's  name  but  for  their  own  benefit;  while  these  at- 
tachments  were  pending  the  debtor  in  Massachusetts  was  adju- 
dicated an  insolvent.  The  supreme  court  of  Massachusetts,  at 
the  suit  of  the  assignee  in  insolvency,  decided  that  the  Massachu- 
setts creditors  should  be  restrained  by  injunction  from  prosecut- 
ing the  attachment  in  New  York  in  the  name  of  Fayerweather, 
saying:  "As  residents  of  this  state,  they  cannot  be  allowed  to 
this  extent  to  defeat  the  operation  of  the  assignment,  and  thus 
I  to  obtain  a  preference  over  other  creditors  resident  here.  They 
are  within  the  limits  of  the  jurisdiction  of  this  court,  and 
amenable  to  its  process  and  should  be  enjoined  from  prosecut- 
ing a  suit  the  effect  of  which,  if  successful,  will  be  to  work  a 
wrong  and  injury  to  other  residents  of  the  state."  This  decision 
was  affirmed  by  the  supreme  court  of  the  United  States.  The 
principle  involved  is  sustained  by  a  vast  weight  of  authority,  as 
may  be  readily  seen  by  an  examination  of  the  opinion  of  the 
learned  court. 

There  are  other  cases  which  we  think  it  proper  to  mention. 
In  Talleyrand  v.  Boulanger,  3  Ves.  447,  two  complainants  filed 
a  bill  in  equity  against  the  defendant  for  an  injunction.  It  ap- 
peared that  all  the  parties  were  Frenchmen  sojourning  in  Eng- 
land, and  that  one  of  the  complainants  cai  while  in  France  had 
become  indebted    to  the    defendant,  and  that  by  the  law  of 
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France  there  could  not  be  an  arrest  of  the  person  in  a  suit  on  the 
•obligation  which  had  been  given  for  the  debt.  The  complain- 
ants and  defendant  fled  from  France  and  came  to  England  dur- 
ing the  Revolution.  The  debtor  was  arrested  in  England  at 
the  suit  of  his  creditor,  and,  to  procure  his  release,  he  paid  some 
cash,  and  gave  bills  of  exchange,  and  a  bond,  to  all  of  which 
the  other  complainant  in  the  equity  suit  became  a  surety.  After 
the  first  bill  of  exchange  had  been  paid,  the  complainants  re- 
fused to  make  any  more  payments,  whereupon  they  were  arrest- 
ed in  four  actions  and  held  to  bail  at  the  suit  of  the  defendant 
in  the  equity  suit.  An  injunction  was  granted  against  proceed- 
ing with  the  6uits  and  it  was  continued  by  the  lord  chancellor. 
He  said  that  the  proceeding  on  the  part  of  the  defendant  had 
been  extremely  oppressive  and  immoral;  and  that  if  the  case 
stood  on  the  original  contract  "it  would  be  contrary  to  all  the 
principles  which  guide  the  courts  of  one  country  in  deciding  on 
•contracts  made  in  another  to  give  a  greater  effect  to  the  contract 
than  it  would  have  by  the  laws  of  the  country  where  it  took 
place."  He  also  said:  "I  cannot  suffer  these  bills  of  exchange  so 
obtained  to  have  effect/'  "I  cannot  suffer  these  actions  to  pro- 
ceed/* This  case  is  remarkable  from  the  circumstance  that  the 
court  extended  to  domiciled  aliens,  in  respect  to  the  contracts 
made  in  their  own  country,  the  protection  due  to  its  own  fel- 
low subjects  under  similar  circumstances.  It  has  been  made 
the  subject  of  adverse  criticism  and  disapproval  in  Liverpool 
Marine  Credit  Co.  v.  Hunter,  L.  R.  3  Ch.  App.  486.  Neverthe- 
less, it  was  pointedly  approved  by  the  house  of  lords  in  Don  v. 
Lippmann,  5  Clark  &  P.  18,  Lord  Brougham  delivering  the 
opinion.  In  the  same  opinion,  Melan  v.  Fitzjames,  1  Bos.  &  P. 
138,  was  approved  on  the  same  point.  It  is  unnecessary  in  this 
case  to  determine  the  question  in  respect  to  aliens,  as  we  have 
before  us  only  citizens  and  residents  of  our  own  state  claiming 
the  protection  of  its  laws.  ttaa  The  Liverpool  Company  case  is 
thus  stated:  "A  British  ship,  mortgaged  in  England  by  a  Brit- 
ish subject  to  British  subjects,  was  arrested  at  New  Orleans  by 
creditors  of  the  mortgagor,  also  British  subjects  resident  in 
England,  and  as  the  courts  of  New  Orleans  do  not  recognize 
«uch  mortgages  of  ships,  the  mortgagees,  in  order  to  protect 
the  ship  from  sale,  gave  bonds  for  the  amounts  claimed  by  the 
creditors.  The  mortgagees  afterward  filed  a  bill  to  restrain 
the  creditors  from  suing  on  these  bonds.  Held,  that  though  the 
decisions  of  the  courts  of  New  Orleans  might  be  open  to  the 
Teproach  of  injustice,  yet  as  the  creditors  owed  no  duty  to  the 
mortgagees,  and  had  a  right  to  proceed  against  the  property  of 


360  Milleb  t.  Gittings.  [Maryland, 

their  debtor  wherever  they  found  it,  the  bill  could  not  be 
maintained."  Whatever  credit  may  be  due  to  this  decision,  it 
is  proper  to  say  that  it  is  in  direct  conflict  with  Simpson  v. 
Fogo,  1  Hem.  ft  M.  195,  in  the  high  court  of  chancery.  The 
principle,  however,  on  which  it  is  decided  can  have  no  bearing 
on  the  questions  in  the  present  case.  It  is  stated  that  the 
creditors  who  proceeded  against  the  ship  owed  no  duty  to  the 
mortgagees. 

In  Bushby  v.  Munday,  5  Madd.  297,  and  in  Portarlington  v. 
Soulby,  3  Mylne  ft  K.  104,  gambling  debts  were  contracted  in 
England,  and  the  defendants  were  enjoined  from  prosecuting 
suits  on  them  in  Scotland  and  Ireland  respectively.  In  Bush- 
by*s  case,  the  court  said  that  the  English  court  was  a  more  con- 
venient jurisdiction  than  the  Scotch  court  for  determining  the 
question  between  the  parties,  which  depended  on  the  law  of 
England.  And  also  said:  "The  substantial  ends  of  justice 
would  require  that  this  court  should  pursue  its  own  better 
means  of  determining  both  the  law  and  the  fact  of  the  case, 
and  it  must  necessarily  follow  that  it  must  bind  the  interests  of 
the  parties  by  its  own  conclusions."  In  Claflin  v.  Hamlin,  62 
How.  Pr.  284,  it  was  alleged  that  a  suit  in  Illinois  brought  by  a 
citizen  of  New  York  against  other  citizens  of  the  same  state 
was  instituted  for  blackmailing  purposes,  and  upon  causes  of 
action  obtained  by  fraud.  It  was  held  e2S  that  it  should  be  en* 
joined,  the  court  saying  that  it  was  not  brought  in  good  faith, 
but  for  the  purpose  of  vexing,  annoying,  and  harassing  the 
parties  sued. 

The  authorities  show  that  equity  will  enjoin  suits  in  other 
states  where  there  is  fraud,  oppression,  vexation,  injustice,  or 
unconscientious  advantage;  and  most  especially  where  there  is 
an  attempt  to  evade  or  defeat  the  operation  of  the  lawB  of  the 
state  where  both  parties  to  the  suit  reside.  The  transactions 
in  this  case  all  occurred  in  the  city  of  Baltimore;  the  parties, 
to  this  controversy  are  all  citizens  and  residents  of  that  city; 
the  evidence  would  naturally  be  there  and  readily  obtainable; 
and  courts  are  established  there  with  jurisdiction  competent 
to  determine  the  rights  of  the  parties,  according  to  the  law  of 
Maryland  of  which  they  have  judicial  knowledge.  The  com- 
plainant is  subjected  to  prosecution  before  a  tribunal  in  an- 
other state  which  must  ascertain  the  law  through  imperfect 
methods  of  proof,  where  there  must  be  much  difficulty  and  ex- 
pense in  obtaining  the  evidence  of  the  witnesses,  and  where 
the  legal  processes  have  features  of  severity  and  harshnesa 
from  which  citizens  of  Maryland  are  protected  by  the  constitu* 
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tion  of  the  state.  Ever  since  the  adoption  of  the  constitution 
of  1851,  arrest  of  the  person  has  been  forbidden  in  the  prose* 
ration  of  civil  actions.  The  capias  both  as  mesne  and  final 
process  has  been  unknown.  Collection  of  a  debt  cannot  be 
coerced  either  by  imprisonment  or  threat  of  imprisonment. 
In  the  present  esse,  the  complainant  was  arrested,  and  pre- 
sented with  the  alternative  of  going  to  prison,  or  giving  bail, 
which  bound  him  at  all  times  to  "render  himself  amenable  to 
any  mandate  which  may  be  issued  to  enforce  a  final  judgment 
against  him  in  the  action.  It  is  believed  that  no  one  would 
seriously  contend  that  such  a  proceeding  would  be  lawful  in 
Maryland.  When  this  cause  of  action  arose,  Miller  and  Wil- 
son well  knew  that  by  the  constitution  Gittings  was  protected 
from  any  such  invasion  of  his  liberty  as  a  mode  of  enforcing  the 
payment  of  what  was  alleged  to  be  due  from  him.  And  yet 
'they  deliberately  e24  violated  his  constitutionally  guaranteed 
right  of  personal  liberty.  A  court  of  law  has  not  adequate  pow- 
er to  relieve  him  from  this  imposition.  If  redress  is  to  be  af- 
forded, it  must  come  from  a  court  of  equity.  This  court  has 
solemnly  decided  that  a  statute  for  the  protection  of  the  prop- 
erty of  a  citizen  of  the  state  shall  not  be  violated  by  another 
citizen  through  the  instrumentality  of  a  suit  in  another  state. 
When  the  statute  says  that  the  citizen's  property  shall  be  un- 
molested, no  other  citizen  shall  disobey  the  laws  even  beyond 
the  bounds  of  the  state.  But  here  the  sacred  right  of  personal 
liberty  is  violated  in  contempt  and  defiance  of  the  constitu- 
tion. The  person  of  a  citizen  is  seized  as  a  portion  of  the  pro- 
ceeding for  litigating  a  civil  liability.  The  complainant  below* 
has  every  title  to  relief  which  has  been  established  in  the  ad- 
judicated cases.  All  the  transactions  arise  from  and  are  parts 
of  gambling  contracts  made  between  citizens  of  this  state.  In 
Bushby  v.  Munday,  5  Madd.  297,  a  contract  of  this  kind  waa 
made  in  England,  and  the  court  of  chancery  prohibited  the 
prosecution  of  a  suit  on  it  in  Scotland,  although  the  complain- 
ant was  a  resident  of  Scotland,  and  had  real  estate  there.  A 
gambling  contract  was  void  in  Scotland  as  well  as  in  England; 
but  as  the  court  had  better  means  of  determining  both  the 
law  and  the  facts  of  the  case  than  the  Scotch  court,  it  thought 
that  justice  required  that  it  ought  to  try  the  case  and  enjoin 
the  suit  in  Scotland.  In  Portarlington  v.  Soulby,  3  Mylne  &  K. 
104,  Lord  Brougham  enjoined  a  suit  in  Ireland  on  a  gambling 
contract  in  England.  It  is  not  questioned  that  by  the  law  of 
New  York  Miller  and  Wilson  could  sue  Gittings  in  the  state  of 
New  York.    The  question  in  the  cases  where  equity  has  inter- 
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vened  has  not  been  whether  the  plaintiffs  at  law  had  a  right 
to  sue  at  law;  but  whether  there  were  not  equitable  circum- 
stances which  ought  to  prevent  the  exercise  of  suoh  a  legal 
right.  If  they  had  no  right  to  sue  according  to  the,  course  of 
the  local  law,  there  would  have  been  no  necessity  for  equitable 
relief.  The  suit  here  is  not  only  brought  on  a  contract  625  made 
in  a  gambling  transaction,  but,  although  the  bonds  and  stock 
were  delivered  to  Oittings  with  the  express  intention  and  ex- 
pectation that  he  should  hypothecate  them,  it  is  alleged  that 
he  had  wrongfully  hypothecated  them  without  the  knowledge 
and  consent  of  Miller  and  Wilson,  and  on  this  allegation  an 
order  has  been  obtained  for  Gittings9  arrest. 

In  the  long  line  of  cases  on  thi6  subject,  beginning  at  Lord 
Hardwicke's  decision  in  Mcintosh  v.  Ogilvie,  4  Term.  Rep.  193, 
and  coming  down  to  the  present  time,  it  has  been  uniformly, 
held  that  a  suitor  shall  not,  by  impleading  a  fellow  citizen  or 
fellow  subject  in  the  court  of  a  foreign  country,  deprive  him 
of  a  right  or  benefit  given  to  him  by  the  laws  of  their  own 
country.  When  they  owe  a  duty  to  each  other,  this  duty  must 
be  observed  both  abroad  and  at  home.  And  on  this  footing 
courts  of  equity  exert  their  jurisdiction  to  give  the  relief  which 
cannot  be  obtained  in  a  court  of  law.  The  further  prosecution 
of  the  suits  in  New  York  ought  to  be  enjoined  and  the  con- 
troversy ought  to  be  determined  by  the  court  granting  the  in- 
junction, which  has  power  to  do  full  and  complete  justice  be- 
tween the  parties.  If  the  suits  should  be  continued  against 
Allen  alone,  and  result  in  a  judgment  against  him,  it  could  be 
enforced  against  the  partnership  property,  and  would  thus  af- 
fect the  interest  of  Gittings  in  the  partnership  effects  as  fully 
as  if  the  judgment  had  been  rendered  against  him:  Johnston  v. 
Matthews,  32  Md.  368;  Folsom  v.  Detrick  Fertilizer  Co.,  85 
Md.  52. 

The  fact  that  Allen  is  a  resident  of  New  York  might  dis- 
tinguish this  case  from  those  relied  on  to  sustain  the  right  of 
ft  court  of  equity  to  interfere  under  ordinary  circumstances,  but 
the  appeal  admits  for  the  purpose  of  this  case  the  allegation 
in  the  bill,  "that  the  said  Miller  and  Wilson  went  out  of  the 
jurisdiction  in  which  both  they  and  this  plaintiff  resided  and 
still  reside,  for  the  purpose  of  evading  and  escaping  the  Mary- 
land law  and  of  obtaining  a  judgment  against  the  plaintiff  in 
New  York/'  and  that  the  tta*  statement  upon  which  the  plain- 
tiff was  arrested  "was  known  to  be  false  when  sworn  to  by  said 
Miller  and  Wilson,  and  was  made  for  the  deliberate,  malicious, 
and  unlawful  purpose  of  enabling  the  said  Miller  and  Wilson  to 
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have  the  plaintiff  arrested  suddenly  when  away  from  home, 
and  of  thus  enabling  said  Miller  and  Wilson  to  dishonestly  and 
oppressively  coerce  him  and  his  friends,  in  order  to  secure  the 
liberty  of  the  plaintiff  into  paying  the  said  Miller  and  Wilson's 
unlawful  and  invalid  claims  against  this  plaintiff."  If  it  be 
true,  as  the  appeal  admits,  that  the  proceedings  were  instituted 
in  New  York  for  those  purposes,  and  not  because  Allen  resided 
there,  his  residence  is  immaterial.  On  this  appeal  we  are 
obliged  to  assume  that  all  the  allegations  of  the  bill  of  complaint 
are  true. 

We  have  considered  the  questions  before  us  exclusively  upon 
the  allegations  of  the  bill  of  complaint,  as  it  was  our  duty  to  do. 
We  have  given  considerable  prominence  to  the  arrest  of  the 
complainant,  but  we  think  that  we  have  mentioned  other  cir- 
cumstances, which  show  that  the  bringing  of  the  suits  in  New 
Tork  was  oppressive  and  unreasonable;  that  it  tended  to  em- 
barrass and  defeat  justice  in  the  settlement  of  the  controversy 
between  the  parties;  that  it  was  an  unconscientious  and  in- 
equitable attempt  to  obtain  an  advantage  over  the  parties  who 
were  sued. 

Order  affirmed  with  coats  and  cause  remanded. 

Fowler,  J.,  dissents. 


INJUNCTION  TO  RESTRAIN  SUITS  IN  FOREIGN  STATES- 
WHEN  WILL  ISSUE.— A  citizen  of  a  state  may  be  enjoined  from 
commencing  or  prosecuting  suits  against  his  fellow  citizen  thereof 
in  the  courts  of  another  state  for  the  purpose  of  obtaining  an  ad- 
vantage which  he  is  not  entitled  to  in  the  state  of  their  common 
domicile:  Bandage  v.  Studabaker  Bros.  Mfg.  Co.,  142  Ind.  148;  51 
Am.  St.  Rep.  165,  and  note.  Such  Injunction  may  issue  whenever  the 
facts  of  the  case  make  such  restraint  necessary  to  enable  the  court 
to  do  justice  and  prevent  one  citizen  from  obtaining  an  inequitable 
advantage  over  other  citizens:  Hawkins  v.  Ireland,  64  Minn.  339; 
68  Am.  St  Rep.  534,  and  note.  See  extended  note  to  Cunningham 
v.  Butler,  56  Am.  Rep.  663-666;  Griggs  v.  Doctor,  88  Wis.  161;  46  Am. 
St  Rep.  824. 
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(168  MiAiCHTUm,  15.] 

MACHINERY,  SHOPKEEPER'S  LIABILITY  POB  DA2C- 
GEROUS.— A  child  of  tender  years  who  enters  a  shop,  though  for  the 
purpose  of  buying  candy  which  is  there  for  sale,  has  no  Implied  In- 
vitation to  go  Into  another  part  thereof  where  a  coffee  grinder  is  in 
operation,  and  the  owner  Is  under  no  obligation  to  look  out  for  the 
child  and  to  see  that  it  does  not  injure  Itself  by  placing  its  hand  or 
fingers  in  a  part  of  the  grinder,  from  which  it  suffers  personal  harm. 
Temptation  is  not  always  invitation. 

Tort  for  personal  injuries.  At  the  trial  the  judge  directed 
the  jury  to  return  a  verdict  in  favor  of  the  defendants,  and  the 
plaintiff  excepted. 

J.  K.  Thayer  and  C.  O.  Chick,  for  the  plaintiff. 

C.  T.  Bussell  and  O.  C.  Dickson,  for  the  defendants. 

16  HOLMES,  J.  This  is  an  action  for  loss  of  the  plaintiff's 
fingera,  which  were  cut  off  hy  a  coffee  grinder  in  the  defendants' 
shop.  The  plaintiff,  a  minor  less  than  seven  years  old,  entered 
the  shop  with  her  father,  who  was  going  to  make  a  purchase. 
She  intended  to  buy  some  candy,  but  in  the  first  place  accom- 
panied her  father  to  a  part  of  the  shop  at  some  distance  from 
the  candy  counter  and  near  to  the  coffee  grinder.  He  let  go  her 
hand  to  get  his  money,  and  she  went  over  to  the  coffee  grinder, 
put  her  hand  up  the  spout  out  of  which  the  ground  coffee 
came,  hoping  to  get  some  whole  kernels,  and  lost  her  fingers. 
The  judge  directed  a  verdict  for  the  defendants,  and  the  plain- 
tiff excepted. 

We  are  of  opinion  that  the  direction  was  right.    If  the  de- 

(864) 
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cision  were  to  be  put  od  the  narrowest  possible  ground,  it 
might  be  said  that  at  the  moment  of  the  accident  the  plaintiff 
was  not  within  the  scope  of  the  defendants'  implied  invitation, 
and  therefore  was  entitled  to  no  protection  against  such  possibili- 
ties of  harm  to  herself.  But,  even  if  she  had  been  buying  cof- 
fee, we  should  regard  the  rule  as  the  same.  The  defendants' 
invitation  in  that  case  would  have  bound  them  to  due  care  for 
the  safety  of  those  walking  in  the  neighborhood  while  simply 
moving  about.  But  it  would  not  have  bound  them  to  look  out 
for  or  to  prevent  wrongful  acts,  on  the  ground  that  the  acts  if 
done  might  hurt  the  actor.  Temptation  is  not  always  invita- 
tion. As  the  common  law  is  understood  by  the  most  competent 
authorities,  it  does  not  excuse  a  trespass  because  there  is  a 
temptation  to  commit  it,  or  hold  property  owners  bound  to 
contemplate  the  infraction  of  property  rights  because  the  temp- 
tation to  untrained  minds  to  infringe  them  might  have  been 
foreseen:  McEarchen  1T  v.  Boston  etc.  R.  R.  Co.,  150  Mass. 
515;  Daniels  v.  New  York  etc.  R.  R.  Co.,  154  Mass.  349;  26 
Am.  St.  Rep.  253;  Gay  v.  Essex  Electric  Street  Ry.  Co.,  159 
Mass.  238;  38  Am.  St.  Rep.  415.  The  case  is  similar  in  prin- 
ciple to  McOuiness  v.  Butler,  159  Mass.  233,  38  Am.  St.  Rep. 
412,  and  to  Mangan  v.  Atterton,  L.  R.  1  Ex.  239,  which,  not- 
withstanding the  observations  in  Clark  v.  Chambers,  L.  R.  3 
Q.  B.  Div.  327,  has  been  cited  in  this  commonwealth  repeatedly 
as  unquestioned  law.  See,  also,  Hughes  v.  Macfie,  2  Hurl.  & 
C.  744.  In  Moynihan  ▼.  Whidden,  143  Mass.  287,  which  would 
have  to  yield  to  McGuiness  v.  Butler,  159  Mass.  233,  38  Am.  St. 
Sep.  412,  if  there  were  a  conflict,  it  seems  to  have  been  assumed 
that  the  plaintiffs  touching  the  rope  was  not  tortious. 
Exceptions  overruled. 

REAL  PROPERTY— INJURY  TO  PERSONS  COMING  THERE* 
ON— INFANTS  —  LI  ABILITY  OF  OWNER.— The  principal  case 
opens  up  a  question  which  is  too  large  for  discussion  here,  and  upon 
which  the  authorities  are  not  in  accord.  The  law  Imposes  upon  the 
owners  of  private  houses  the  duty  of  only  ordinary  care  to  avoid 
Injury  to  persons  who  are  Invited  thereon  upon  lawful  business: 
Baddeley  v.  Shea,  114  Gal.  1;  55  Am.  St  Rep.  56,  and  note;  but  as  to 
licensees  and  trespassers  the  rule  is  different:  Beehler  v.  Daniels.  18 
R.  L  568;  40  Am.  St  Rep.  790,  and  note;  Farls  v.  Hoberg,  134  Ind. 
200;  89  Am.  St  Rep.  261,  and  note.  The  law  recognises  a  substan- 
tial difference  between  a  property  owner's  duty  to  adult  and  infant 
trespassers,  licensees,  or  Invitees:  Barrett  v.  Southern  Pac.  Co.,  91 
CaL  296;  25  Am.  St.  Rep.  186,  and  note.  See  Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184;  56  Am.  St  Rep.  87,  and  note.  For  a  dls- 
cnsatoQ  of  injuries  to  children  caused  by  dangerous  machinery  upon 
another's  land,  see  monographic  note  to  Barnes  v.  Shreveport  City 
R.  R.  Co„  49  Am.  St  Rep.  419-423;  note  to  Plummer  v.  Dill,  32  Am. 
8t  Rep.  470-472:  monographic  note  to  Westbree*  v.  Mobile  etc.  R.  R. 
Co,  14  Am.  St  Rep.  590-596. 
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Foss  v.  Hartwkll. 

[168  MAAACHTJSSnB,  66.] 

PARENT  AND  CHILD.— A  father  is  not  liable  for  the  board 
of  his  minor  son  who  voluntarily  elects  to  leave  him  and  to  go  and 
live  with  his  mother,  who  has  been  divorced  from  the  father;  and 
her  second  husband  cannot  maintain  an  action  for  such  board,  where 
he  has  not  communicated  with  the  father  and  indicated  that  he  ex- 
pected to  be  compensated  by  him. 

Action  to  recover  for  board  and  clothing  furnished  to  the  de- 
fendant's minor  son.  The  trial  judge,  after  hearing  the  evi- 
dence, ruled  that  the  action  could  not  be  maintained,  and  re- 
ported the  case  for  the  determination  of  the  supreme  court. 

J.  C.  Sanborn,  for  the  plaintiff. 

W.  L.  Thompson,  for  the  defendant. 

66  LATHROP,  J.  The  facts  appear  to  be  as  follows:  The 
defendant  obtained  a  divorce  from  his  wife  in  1889,  on  the 
ground  of  her  desertion.  The  custody  of  the  son  was  awarded 
to  neither  of  the  parties,  and  neither  asked  for  it.  Both  par- 
ties married  again,  the  woman  becoming  the  wife  of  the  plain- 
tiff. The  boy,  at  the  time  of  the  divorce,  was  staying  with  his 
grandmother.  Subsequently,  in  1889,  he  went  to  live  with  his 
father,  and  was  with  him  about  two  years,  and  attended  school. 
On  his  way  home  from  school,  in  1891,  he  was  met  by  his  mother, 
who  took  him  to  the  home  of  the  plaintiff.  The  plaintiff's  wife 
wrote  to  the  defendant's  wife  a  letter,  stating  that  she  had 
taken  the  boy  home  with  her,  and  requested  that  his  trunk  be 
sent  to  him.  Some  days  afterward  the  defendant,  who  had  been 
away  from  home,  returned,  and  it  was  arranged  that  an  inter- 
view should  take  place  between  him  and  his  son.  The  defend- 
ant, at  this  interview,  asked  his  son  what  he  intended  to  do. 
The  boy  6T  answered,  "I  come  to  see  you  about  going  away  to 
school/'  The  defendant  said  "Well,  the  schools  of  Lawrence 
were  good  enough  for  me,  and  must  be  good  enough  for  you." 
The  boy  said  "All  right."  The  defendant  then  asked  him  with 
whom  he  preferred  to  live,  his  mother  or  himself,  and  the  boy 
said  that,  if  he  was  not  going  to  be  sent  away  to  school  he  pre- 
ferred to  live  with  his  mother.  The  defendant  replied,  "Very 
well.  I  will  send  your  things  to-morrow."  On  the  following 
day  the  trunk  and  personal  effects  of  the  boy  were  sent  to  him 
at  the  plaintiff's  house.  The  boy  at  this  time  was  thirteen 
years  old.  From  that  time  until  thi6  action  was  brought,  neither 
the  plaintiff  nor  his  wife  made  any  demand  upon  the  defendant 
for  the  support  of  the  boy,  or  had  any  communication  with 
him  upon  the  subject. 


Feb.  1897.]  Foes  v.  Hartwell.  867 

There  was  no  express  contract  on  the  part  of  the  defendant 
to  pay  the  plaintiff  for  the  support  of  his  child;  and  we  are 
of  opinion  that  the  jury  would  not  have  been  warranted  in 
finding  that  there  was  any  implied  contract  While  the  boy 
was  living  with  his  father,  and  was  supported  by  him,  his 
mother  saw  fit  surreptitiously  to  take  him  to  her  home,  and 
there  he  continued  to  live  down  to  the  time  this  action  was 
brought.  The  boy  was  given  the  choice  with  whom  he  would 
live,  and  he  selected  his  mother.  The  most  that  can  be  said  in 
favor  of  the  plaintiff  is  that  the  father  did  not  dissent  from  this 
arrangement.  Under  some  circumstances,  where  a  man  and  his 
wife  are  living  apart,  it  may  be  that  the  man  may  be  liable  for 
the  wife's  support  and  for  his  child's  support.  This  is  undoubt- 
edly true  where  the  wife  leaves  for  a  justifiable  cause,  and  takes 
her  infant  child  with  her:  Beynolds  v.  Sweetser,  15  Gray,  78; 
Bazeley  v.  Forder,  LB.  3Q.  B.  559.  But  he  is  not  so  liable 
where  she  leaves  without  justifiable  cause:  Baldwin  v.  Foster, 
138  Mass.  449.  Nor  is  he  liable  when  the  custody  of  the  child 
is  given  to  the  wife  by  a  decree  of  court:  Brow  v.  Brighman, 
136  Mass.  187. 

We  have  no  occasion  to  consider  whether  or  not,  at  common 
law,  a  father  is  bound  to  support  his  minor  child,  or  whether 
the  obligation  is  merely  a  moral  one.  If  there  is  a  legal  obliga- 
tion, it  must  rest  upon  the  ground  that  he  is  entitled  to  the 
custody,  the  society,  and  the  services  of  the  child.  He  must 
also  have  the  right  to  determine  where  his  child  shall  live.  If 
a  son  **  chooses  to  leave  voluntarily  his  father's  house  and  live 
elsewhere,  his  father  is  not  responsible  for  his  support:  Angel 
v.  McLellan,  16  Mass.  28;  8  Am.  Dec.  118.  So,  if  a  child  is 
induced  by  another  to'  leave  his  father,  without  any  necessity 
for  so  doing,  the  person  thus  influencing  him  to  leave  would, 
in  case  he  should  furnish  supplies,  have  no  cause  of  action 
against  the  father:  Dodge  v.  Adams,  19  Pick.  429,  432. 

There  is  nothing  in  the  case  before  us  to  show  any  abandon- 
ment of  the  child  by  the  father.  It  is  simply  the  case  of  a  child 
taken  away  from  his  father,  without  right,  by  the  mother,  and 
then  voluntarily  electing,  when  the  choice  was  given  him,  to 
stay  with  his  mother  in  her  new  home.  If  the  plaintiff  chose 
to  receive  him,  he  had  no  right,  without  communicating  with 
the  defendant,  to  look  to  the  father  for  the  boy's  support 

Verdict  to  stand. 


PARENT  AND  CHILD— NECESSARIES  FURNISHED  CHILD 
BY  STEPFATHER— LIABILITY  OF  FATHER.— It  Is  undoubtedly 
tbe  law  that  nothing  can  be  recovered  by  or  allowed  to  a  stepfather 
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for  the  maintenance  and  education  of  his  stepchild  In  the  absence  of 
a  special  agreement  If  the  parental  relation  has  been  assumed:  Ex- 
tended note  to  Hartley  v.  Kichtmyer,  63  Am.  Dec.  846.  See  note  to 
Bennett  v.  Gillette,  74  Am.  Dec.  779,  and  monographic  note  to  Galon 
t.  Galon,  57  Am.  Dec.  220-229,  on  the  liability  of  a  parent  for  neces- 
saries famished  his  child* 


Swaset  v.  Emerson. 

[168  Masuchubsrs,  IIS.] 
MORTOACE.-A  RELEASE  BY  A  MORTGAGEE)  AFTER 
ASSIGNING  THE  NOTE  to  secure  which  the  mortgage  was  given  la 
valid  as  In  favor  of  one  who  had  no  notice  of  such  assignment, 
though  both  the  note  and  the  mortgage  were  In  the  hands  of  the 
assignee.  He.  by  falling  to  place  his  title  on  record,  made  It  possi- 
ble for  the  mortgagee  to  execute  a  release  which  apparently  freed 
the  property  from  the  mortgage,  and  an  Innocent  purchaser  relying 
upon  the  release  must  be  protected. 

AN  ASSIGNMENT  OF  A  MORTGAGE  IS  A  CONVEYANCE 
within  the  meaning  of  the  statutes  of  Massachusetts,  and  must, 
therefore,  be  recorded*  to  charge  subsequent  purchasers  with  notice 
thereof. 

CORPORATIONS.— THE  AUTHORITY  OF  THE  PRESI- 
DENT of  a  corporation  to  execute  a  release  of  a  mortgage  made  to 
him  Is  sufficiently  established  by  evidence  that  he  did  most  of  its 
business  at  a  place  where  the  mortgage  was  given  and  recorded,  and 
had  made  many  deeds  in  its  behalf,  each  of  which,  as  well  as  the 
release  in  question,  had  attached  thereto  a  certificate  of  the  secretary 
of  the  corporation  of  what  purported  to  be  a  vote  of  the  directors 
authorizing  it. 

Suit  in  equity  by  Swasey  as  receiver  of  the  Debenture  Invest- 
ment Company  to  have  discbarges  executed  by  it  of  certain  mort- 
gages declared  void  and  the  mortgagees  entitled  to  priority.  At 
the  hearing  the  bill  was  dismissed,  and  the  case  reported  for  the 
consideration  of  the  full  court 

G.  B.  Swasey  and  J.  Nelson,  for  the  plaintiff. 

P.  Banney,  for  Emerson. 

S.  Lincoln  and  F.  P.  Sears,  for  the  Boston  Safe  Deposit  and 

Trust  Company. 

1,9  HOLMES,  J.  Early  in  1893  one  Bice  executed  three 
mortgages  to  the  Debenture  Investment  Company,  of  which 
the  plaintiff  has  been  appointed  receiver.  In  January,  1894,  the 
company  assigned  and  delivered  these  mortgages  and  notes  to 
the  Boston  Safe  Deposit  and  Trust  Company,  upon  certain 
trusts  for  its  creditors.  The  last-named  company  delivered 
them  to  the  American  Loan  and  Trust  Company,  its  successor 
in  the  trusts,  and  a  new  assignment  was  executed  by  the  de- 
benture company  to  the  latter.  None  of  the  assignments  were 
ever  recorded.   In  November,  1894,  after  the  assignment,  the  De- 


Teb.  1897.]  Swasey  v.  Emebson.  869 

benture  Investment  Company  executed  discharges  of  the  mart* 
gages  to  one  Roett,  which  were  dated  November  1st,  but  ac- 
knowledged and  recorded  .on  November  12th.  The  report 
states  that  Roett  received  conveyances  of  the  equities  on  or 
about  November  1,  1894.  The  date  in  the  bill  is  November 
7th,  and  this  is  said  by  the  defendants  to  be  the  true  date, 
which  it  will  be  seen  is  later  than  the  date  of  the  discharges. 
But  whatever  the  dates,  we  must  assume,  in  accordance  with 
the  clear  meaning  of  the  report,  that  the  discharges  were  made 
after  Roett  had  become  owner  of  the  equities  in  the  mortgaged 
land.  At  the  same  time  that  iao  he  received  the  discharges, 
Roett  made  a  new  mortgage  of  the  land  to  Emerson,  who  took  it 
in  good  faith  and  for  value,  relying  upon  the  discharges  and  the 
title  as  it  appeared  in  the  registry.  Emerson  did  not  demand 
production  of  the  discharged  mortgages  or  the  mortgage  notes, 
which  then  were  outstanding  in  the  hands  of  the  American 
Loan  and  Trust  Company.  This  bill  is  brought  to  establish 
the  priority  of  the  earlier  mortgages  and  the  invalidity  of  the 
discharges.  The  justice  who  heard  the  case  dismissed  the  bill, 
and  reported  the  substance  of  the  evidence. 

The  main  argument  for  the  plaintiff,  in  a  few  words,  is,  of 
course,  that  Emerson  had  notice  of  the  mortgages  and  of  the 
possibility  that  the  notes  might  have  been  assigned  by  the  mort- 
gagee, as  they  had  been  in  fact,  in  which  case  the  right  of  the 
mortgagee  to  make  the  discharges  was  at  an  end,  and  that  there- 
fore he  was  bound  to  call  for  the  notes  before  relying  on  the 
discharges,  just  as  a  mortgage  debtor  is  bound  to  do  before  he 
can  pay  the  debt  to  the  mortgagee  with  safety,  or  as  in  the  case 
of  a  would  be  purchaser  of  the  mortgage  debt:  Biggerstaff  v. 
Marston,  1G1  Mass.  101. 

The  argument  for  EmeTson  is  equally  obvious,  and  in  our 
opinion,  must  prevail.  When  the  title  to  land  is  dealt  with, 
the  intent  of  the  registry  laws  is  that  purchasers  should  not  be 
required  to  look  beyond  the  registry  of  deeds  further  than  is 
absolutely  necessary.  The  assignment  of  the  mortgages  was  a 
conveyance  within  the  Public  Statutes,  chapter  120,  section  4, 
which  the  assignees  might  have  had  recorded  and  in  that  way 
have  protected  themselves.  Not  having  been  recorded,  it  is  in- 
valid as  against  Emerson  by  the  express  terms  of  the  statute. 
To  give  the  American  Loan  and  Trust  Company  a  better  claim 
against  the  land  as  holders  of  the  notes  than  it  got  by  the  con- 
veyance of  the  land  is  to  defeat  the  statute  by  indirection.  It 
does  not  claim  by  way  of  trust,  as  when  the  note  is  transferred 
without  assignment  of  the  mortgages,  and  if  it  did,  to  say  that 
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Emerson  had  notice  of  the  trust,  although  not  recorded  under 
the  Public  Statutes,  chapter  141,  section  2,  really  is  to  beg  the 
question.  He  only  had  notice  that  there  might  be  one.  Every 
grantee  of  land  has  notice  that  there  may  be  a  trust  outstand- 
ing, but  he  is  not  called  on  to  inquire  about  it  unless  he  has 
notice  that  there  is  one:  See  Norman  y.  Towne,  130  Mass.  52, 
64.  The  principle  on  which  we  go  is  established  by  Wolcott 
v.  Winchester,  15  Gray,  461.  There  the  defendant's  121  grantor 
bought  of  a  mortgagee  of  land  his  interest  in  the  mortgaged 
land.  He  owned  the  equity  in  a  part  of  the  land,  and  in  a  part 
he  did  not.  It  was  held  that  his  title  as  to  the  former  portion 
was  good  as  against  a  prior  unrecorded  assignment  of  the  mort- 
gage, although  it  followed  the  note  as  to  the  residue:  See,  also, 
Morris  t.  Bacon,  123  Mass.  58,  59>25  Am.  Rep.  17.  Our  opin- 
ion is  supported  by  many  decisions  elsewhere:  Ladd  y.  Camp- 
bell, 56  Vt  529;  Williams  v.  Jackson,  107  U.  S.  478,  483,  484; 
Bacon  v.  Van  Schoonhoven,  87  N.  Y.  446,  451,  452;  Connecti- 
cut Ins.  Co.  y.  Talbot,  113  Ind.  373;  3  Am.  St.  Bep.  655;  Daws 
t.  Craig,  62  Iowa,  515;  Ferguson  v.  Glassford,  68  Mich.  36,  47; 
Swartz  y.  Leist,  13  Ohio  St  419;  Oirardin  v.  Lampe,  58  Wis. 
267;  ITenderson  y.  Pilgrim,  22  Tex.  464. 

The  question  is  raised  by  the  plaintiff  as  to  the  authority  of 
the  president  of  the  debenture  company  to  execute  the  dis- 
charges. The  president  did  most  of  the  company's  business  in 
Boston,  and  before  executing  these  discharges  made  many  deeds 
on  its  behalf,  each  of  which  had  attached  to  it  a  certificate 
signed  by  the  secretary  of  what  purported  to  be  a  vote  of  the 
directors  authorizing  the  deed.  A  similar  certificate  was  ap- 
pended to  each  of  these  deeds.  There  was  also  what  purported 
to  be  a  copy  of  a  vote  giving  the  president  a  general  authority 
to  discharge  mortgages.  The  records  were  out  of  the  state  and 
could  not  be  produced.  The  evidence  of  authority  was  ample: 
Commonwealth  v.  Beading  Say.  Bank,  137  Mass.  431,  440.  See 
England  v.  Dearborn,  141  Mass.  590,  592. 

Bill  dismissed. 

MORTGAGE  — ASSIGNMENT  OF— NONRECORD  OF— RIGHTS 
OF  BONA  FIDE  PURCHASERS.— The  assignment  of  a  real  estate 
mortgage  is  a  proper  instrument  for  record  under  the  recording  act 
of  South  Dakota,  and  an  unrecorded  assignment  of  a  real  estate 
mortgage  is,  under  that  act,  void  as  to  subsequent  purchasers  or 
encumbrancers  of  the  mortgaged  premises,  in  good  faith,  and  for  a 
Taluable  consideration,  whose  conveyances  are  first  recorded:  Mer- 
rill ▼.  Luce,  6  S.  Dak.  354;  55  Am.  St.  Rep.  844,  and  note;  Merrill  v. 
Hurley,  6  8.  Dak.  502;  55  Am.  St.  Rep.  859,  and  note.  See  extended 
note  to  James  v.  Morey.  14  Am.  Dec.  513,  514.  If  a  note  secured  by 
mortgage  has  been  assigned,  a  purchaser  of  the  mortgaged  prem- 
ises, in  good  faith,  without  notice  of  the  assignment,  will  be  protect- 
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ed  by  a  release  of  the  mortgage  executed  by  the  original  mortgagees 
Cram  t.  Cotrell,  48  Neb.  646;  68  Am.  St.  Rep.  714.  See,  also,  Curtlav 
v.  Moore,  152  N.  Y.  159;  57  Am.  St  Rep.  500,  and  note. 

CORPORATIONS-AUTHORITY  OP  PRESIDENT.— The  presi- 
dent of  a  corporation  may,  without  express  authority,  perform  alt 
acts  which  are  incident  to  the  execution  of  the  trust  reposed  hi  him* 
and  which  custom  or  necessity  Impose  upon  the  office:  Note  to  Ford) 
v.  Hill,  53  Am.  St.  Rep.  908.  His  authority  to  transfer  its  negotia- 
ble securities  may  be  inferred  from  evidence  that  he  was  in  the  habit, 
of  exercising  such  power:  Note  to  Merrill  v.  Hurley,  55  Am.  St  Repw 
869.  His  authority  Is  incident  to  the  management  of  the  buslnessc 
Ceeder  v.  Loud  etc.,  86  Mich.  541;  24  Am.  St  Rep.  134,  and  note* 
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(168  MASUCHTOrrn,  140.] 

TRADE  NAME,  USE  OF,  WHEN  WILL  NOT  BB  ENJOIN- 
ED.—If  a  person  organizes  and  manages  an  orchestra,  giving  it  » 
name  by  which  it  becomes  well  and  favorably  known,  and  subse- 
quently sells  all  of  his  interest  in  the  organization  with  the  right 
to  use  such  name,  the  assignee  will  not  be  protected  in  the  use  of 
the  name,  when  the  other  members  of  the  orchestra  no  longer  remain* 
part  of  it 

TRADE  NAMES.— A.  PERSON  WiLL  NOT  BE  PROTECTED 
by  a  court  of  equity  in  the  use  of  a  trade  name,  when  such  use  would 
only  be  to  mislead  and  defraud  the  public  by  falsely  implying  that 
the  persons  who  originally  used  such  name  and  gained  a  good  repu- 
tation therein  were  the  persons  now  using  it 

Suit  to  restrain  the  use  of  a  trade  name.  Ethel  Atwood  ii> 
1888  organized  an  orchestra  composed  exclusively  of  women  and 
gave  it  the  name  of  "Fadette  Ladies'  Orchestra."  This  orchestras 
was  afterward  well  advertised  and  became  favorably  known  to  the> 
public,  its  success  being  chiefly  due  to  the  skill,  ability,  and  per- 
sonal supervision  of  Ethel  Atwood.  She,  for  a  valuable  consid- 
eration, sold  and  conveyed  to  the  plaintiff  "all  my  right,  title,. 
and  interest  in  and  to  the  organization  kown  as  the  Tadettee 
Ladies9  Orchestra/  together  with  all  the  rights  acquired  in  and 
to  the  establishment,  name,  and  trademark  in  the  name  of  *F»- 
dette  Ladies*  Orchestra/  "  She  thereafter  had  no  further  con- 
nection with  the  orchestra.  The  remaining  members,  other  than 
the  plaintiff,  abandoned  the  organization  and  formed  and  incor- 
porated another,  giving  it  the  name  of  "The  Fadettea."  The  suit 
of  the  plaintiff  was  to  enjoin  the  use  of  the  name. 

B.  W.  light  and  C.  P.  Light,  for  the  plaintiff. 

T.  J.  Barry,  for  the  defendants. 

142  KNOWLTON,  J.  Ethel  Atwood  organized  and  employe 
ed  a  band  of  musicians  called  the  "Fadette  Ladies'  Orchestra/* 
and  hired  and  paid  the  members  of  it.    She  sold  to  the  plaintiff 
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all  her  "right,  title,  and  interest  in  and  to  the  organization 
known  as  the  Tadette  Ladies'  Orchestra/  .  .  •  .  together  with 
all  rights  acquired  in  and  to  the  establishment*  name,  and 
trademark  in  the  words  of  Tadette  Ladies'  Orchestra/"  and 
then  ceased  to  have  any  connection  with  the  company.  The 
other  members  of  the  orchestra  were  not  parties  to  the  con- 
tract, and  did  not  agree  to  continue  to  play  under  the  direction 
or  management  of  the  plaintiff.  At  the  time  when  the  plaintiff 
brought  this  suit  no  member  of  the  original  organization  re- 
mained with  her.  The  question  is,  whether  the  plaintiff  ac- 
quired a  right  in  the  trademark  or  trade  name  which  she  can 
enforce  by  way  of  injunction  against  the  defendant  corpora- 
tion, some  of  the  members  of  which  were  members  of  the  origi- 
nal organization. 

It  is  very  clear  that  this  question  must  be  answered  in  the 
negative.  So  far  as  Ethel  Atwood  had  any  right  or  ownership 
in  the  trade  name  which  designated  the  organization  under  her 
management,  it  was  personal  to  herself,  depending  upon  her 
personal  reputation  and  skill,  and  it  was  not  assignable.  The 
other  musicians  employed  by  her  could  not,  by  her  contract  of 
sale,  be  put  in  the  control  of  any  other  person,  and  there  waa 
nothing  in  her  relation  to  them  that  she  could  convey.  The 
case  is  not  like  those  in  which  there  is  a  sale  of  fixed  property, 
and  a  local  business  to  which  the  name  belongs,  and  whose  prin- 
cipal features  remain  unchanged  after  the  sale.  If  the  use  by 
the  plaintiff  of  the  name  "Fadette  Ladies'  Orchestra"  would 
have  any  influence  beneficial  to  herself  upon  the  public  who 
wished  to  procure  the  services  of  such  an  organization,  it  would 
be  only  to  mislead  and  defraud  them  by  implying  that  she  and 
such  musicians  as  she  employed  were  the  same  persons  who  had 
formerly  gained  a  good  reputation  under  this  name.  It  is  well 
settled  that  the  courts  will  not  enforce  a  claim  of  this  kind 
which  contains  a  misrepresentation  to  the  public:  Hoxie  v. 
Chaney,  143  143  Mass.  592;  58  Am.  Rep.  149;  Connell  v.  Reed, 
138  Mass.  477;  35  Am.  Rep.  397;  Chadwick  v.  Covell,  151 
Mass.  190,  194;  21  Am.  St.  Rep.  442;  Weener  v.  Brayton,  152 
Mass.  101;  Covell  v.  Chadwick,  153  Mass.  263,  267;  25  Am. 
St.  Rep.  625;  Manhattan  Medicine  Co.  v.  Wood,  108  U.  S.  218. 

Decree  affirmed. 

JUDGE  LATHROP  expressed  his  Inability  to  agree  to  the  opinion 
of  the  majority  of  the  court,  and  insisted  that  if  such  opinion  is 
maintainable,  then,  whenever  a  business  Is  conducted  under  a  trade 
name,  "the  more  the  ability,  skill,  and  personal  supervision  of  the 
owner  conduces  to  Its  success,  the  less  Is  the  trade  name  assignable 
with  the  business."    He  thought  this  conclusion  not  in  accordance 
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with  sound  principle,  nor  with  the  authorities.  He  cited  the  case  of 
Booth  T.  Jarrett,  62  How.  Pr.  169,  refusing  an  injunction  to  Edwin 
Booth  against  the  styling  of  a  theater  leased  from  him  as  "Booth's 
Theater,"  and  also  the  decisions  holding  that  the  names  of  hotels  are 
assignable:  Woods  v.  Sands,  Cox's  Manual,  467;  and  he  declared  that 
he  saw  no  reason  why  the  plaintiff  should  nob  be  entitled  to  the  trade 
name  of  the  orchestra. 

TRADE  NAMES  AND  TRADEMARKS— ASSIGNMENT  OF— 
RIGHTS  OP  ASSIGNEE— INJUNCTION.— The  distinction  between 
a  trademark  and  a  trade  name  is,  that  the  former  owes  its  existence 
to  the  fact  that  it  is  actually  affixed  to  a  vendible  commodity, 
whereas  the  latter  Is  a  mere  property  allied  to  the  goodwill  of  the 
business:  Yonderbank  v.  Schmidt,  44  La.  Ann.  264;  32  Am.  St  Rep. 
836.  If  the  court  to  which  an  assignee  of  a  trademark  of  which  the 
pame  of  another  individual  is  a  part  appeals  for  protection  against 
the  use  of  the  same  name  by  the  assignor,  or  by  any  other  person, 
la  of  the  opinion  that  the  use  of  the  trademark  by  the  assignee  is  to 
deceive  or  defraud  the  public,  by  inducing  them  to  purchase  goods 
In  the  mistaken  belief  that  they  are  manufactured  or  sold  by  him 
whose  name  appears  on  the  trademark,  such  court,  proceeding  on 
the  principle  that  he  who  comes  into  equity  must  come  with  clean 
hands,  will  deny  relief:  Extended  note  to  Symonds  v.  Jones,  17  Am. 
8t  Rep.  408.  See  extended  note  to  Hennessy  v.  Wheeler,  25  Am. 
Rep.  191-106. 


Attlbborough  Savings  Bank  v.  Security  Insur- 
ance Company. 

[168  MA8SACHUUTTO,  147.] 

INSURANCE  IN  FAVOR  OP  MORTGAGEB.-A  policy  of  in- 
surance made  payable  to  a  designated  mortgagee,  as  his  Interest 
may  appear,  covers  only  such  Interest  as  he  has  at  the  issuing  of  the 
policy,  and  cannot  entitle  him  to  Indemnity  for  loss  suffered  be- 
cause of  further  loans  made  by  him  and  secured  by  mortgages  on 
the  insured  property. 

INSURANCE,  FORFEITURE  OF  MORTGAGEE'S  RIGHTS. 
If  an  Insurer  has  lost  his  right  to  indemnity  because  of  a  breach  of 
a  policy  of  insurance  made  payable  to  a  mortgagee  as  his  interest  may 
appear,  and  the  latter  cannot  or  will  not  assign  his  mortgage  to  the 
insurer  so  that  he  can  be  subrogated  to  bis  rights,  such  mortgagee 
cannot  recover  anything  on  the  policy,  if  it  stipulates  that  the  in- 
surer, if  he  elects  to  pay  the  amount  secured  by  the  mortgage,  shall 
be  entitled  to  an  assignment  thereof,  If  no  liability  exists  as  to  the 
mortgagor. 

Action  upon  a  policy  insuring  against  loss  by  fire  certain  prop- 
erty in  South  Wrentham.  The  trial  court,  sitting  without  a 
jury,  found  for  the  defendant,  but  reported  the  case  for  the 
determination  of  this  court. 

J.  M.  Lesser,  for  the  plaintiff. 

C.  W.  Clifford  and  0.  Prescolt,  Jr.,  for  the  defendant 

147  LATHROP,  J.  This  is  an  action  on  a  policy  of  insur- 
ance against  loss  by  fire,  in  the  Massachusetts  standard  form, 
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issued  to  Emma  A.  Briggs,  and  "payable  in  case  of  loss  to  At- 
itleborough  Sayings  Bank,  mortgagee,  as  its  interest  shall  ap- 
pear." Among  other  things,  the  policy  provides  that  it  shall 
t>e  void  if,  without  the  assent  of  the  company,  the  property 
dhall  be  sold;  and  further,  that  "if  this  policy  shall  be  mado 
payable  to  a  mortgagee  of  the  insured  real  estate,  no  act  or  de- 
iault  of  any  person,  other  than  such  mortgagee  or  his  agents, 
or  those  claiming  under  him,  shall  affect  such  mortgagee's 
right  to  recover  in  case  of  loss  on  such  real  estate;  provided, 
that  the  mortgagee  shall,  on  demand,  pay  according  to  the  es- 
tablished scale  of  rates  148  for  any  increase  of  risks  not  paid  for 
S>y  the  insured:  and  whenever  this  company  shall  be  liable  to 
a  mortgagee  for  any  mm  for  loss  under  this  policy,  for  which 
no  liability  exists  as  to  the  mortgagor,  or  owner,  and  this  com* 
;pany  shall  elect  by  itself  or  with  others  to  pay  the  mortgagee 
rthe  full  amouot  secured  by  such  mortgage,  then  the  mortgagee 
«hall  assign  and  transfer  to  the  company  interested,  upon  such 
payment,  the  said  mortgage,  together  with  the  note  and  debt 
thereby  secured." 

When  the  policy  was  issued  the  plaintiff  held  a  mortgage  on 
She  property  insured  for  fifteen  hundred  dollars.  At  the  date 
of  the  loss  there  was  due  on  the  mortgage  fifteen  hundred  dol- 
lars, the  interest  having  been  paid.  After  the  policy  was  issued 
the  plaintiff  took  a  second  and  a  third  mortgage  on  the  prop* 
orty  from  the  same  owner,  for  one  thousand  dollars  and  five 
hundred  dollars  respectively.  The  defendant  had  no  notice  of 
these  subsequent  mortgages  until  after  the  loss.  At  the  time 
of  the  loss  there  was  due  on  all  three  mortgages  an  amount  ex* 
ceeding  two  thousand  dollars.  Before  the  loss  the  owner  of  the 
property  sold  it  without  notice  to  the  defendant,  the  deed  recit- 
ing that  the  premises  conveyed  were  subject  to  three  mortgages 
to  the  Attleborough  Savings  Bank.  On  December  28,  1894, 
the  plaintiff,  without  notice  to  the  defendant,  released  from 
artl  three  mortgages  a  part  of  the  mortgaged  property.  On 
January  8,  1895,  the  defendant  tendered  to  the  plaintiff  the 
€nm  of  fifteen  hundred  dollars,  and  demanded  an  assignment 
of  the  first  mortgage  and  the  note  for  fifteen  hundred  dollars 
which  it  secured.    The  plaintiff  rejected  the  tender. 

The  mortgagor  having  forfeited  her  insurance  by  a  convey- 
ance without  notice  to  or  the  consent  of  the  defendant,  the 
question  is  as  to  the  plaintiff's  rights  under  the  policy.  Th« 
plaintiff  contends  that  as  at  the  time  of  the  loss  it  held  three 
mortgages  on  the  property  greater  in  amount  than  the  sum  in- 
wired,  it  is  entitled  to  recover  two   thousand   dollars  which  is 
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the  amount  of  the  policy.  The  defendant  contends  that  the 
interest  of  the  plaintiff  was  insured  only  to  the  amount  due  at 
the  time  of  the  loss  under  the  first  mortgage,  and  that  the 
plaintiff,  having  refused  to  assign  said  mortgage  and  mortgage 
note,  and  having  put  it  out  of  its  power  to  subrogate  the  de- 
fendant to  its  rights  under  the  first  mortgage,  can  recover 
nothing. 

We  are  of  opinion  that  the  defendant's  contention  is  correct* 
The  chief  reliance  of  the  plaintiff  in  its  argument  is  on  the 
language  140  of  the  clause  by  which  the  policy  is  made  payable 
to  the  plaintiff.  But  the  words  "as  its  interest  shall  appear" 
have  reference  to  the  amount  which  may  be  due  the  mortgagee 
on  the  mortgage  debt,  which  is  originally  brought  to  the  at- 
tention of  the  insurer.  It  was  not  intended  to  include  addi- 
tional claims,  but  was  intended  to  provide  for  a  diminution  of 
the  interest  of  the  mortgagee  by  the  reduction,  by  payment  or 
otherwise,  of  the  amount  of  the  debt. 

In  Palmer  Sav.  Bank  v.  Insurance  Co.  of  North  America, 
166  Mass.  189,  55  Am.  St.  Sep.  387,  while  the  question  now  be- 
fore the  court  was  not  determined,  the  law  in  relation  to  poli- 
cies insuring  the  interest  of  a  mortgagee  was  much  considered. 
It  is  there  said  that  at  first  the  policy  was  usually  issued  to 
the  mortgagor  in  the  common  form,  and  was  then  assigned  to 
the  mortgagee  to  the  extent  of  his  interest,  the  insurance  com* 
pany  assenting  to  the  assignment;  that  afterward  the  provisions 
for  the  benefit  of  the  mortgagee  were  inserted  in  the  body  of 
the  policy,  but  that  such  policies*  unless  there  were  stipulations 
to  the  contrary,  were  avoided  as  against  the  mortgagee  by  any 
act  of  the  mortgagor  which  avoided  the  policy  as  to  him,  and 
that  the  present  form  was  adopted  in  order  to  give  the  mort- 
gagee a  better  security,  but  that  the  effect  waa4he  same  as  if 
the  mortgagor  had  taken  out  the  insurance  in  his  own  name 
and  then  assigned  it  to  the  mortgagee  to  the  extent  of  his  in- 
terest, and  the  insurance  company  had  assented  to  the  assign- 
ment and  had  promised  the  mortgagee  that  no  act  of  the  mort- 
gagor should  defeat  the  right  of  the  mortgagee  to  recover  to 
the  extent  of  his  interest.    But  whether  the  clause   is   to   be 
considered  as  an  assignment  by  the  mortgagor  of  an  insurance 
upon  his  interest,  or  as  a  contract  made  with  the  insured  by 
which,  in  a  certain  contingency,  it  promises  to  pay  to  the  mort- 
gagee an  amount  to  be  determined,  it  seems  to  us  clear  that  the 
nature  of  the  interest  and  the  extent  of  the  risk  must  be  made 
known  at  the  time  when  the  contract  is  made,  in  order  that  the 
premium  may  be  measured  thereby.    While  the  insurance  com- 
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pany  cannot  be  compelled  to  pay  more  than  the  face  of  the 
policy,  yet  to  obtain  the  advantages  of  subrogation,  if  the  plain- 
tiff's contention  is  correct,  it  may  be  compelled  to  pay  several 
times  that  amount.  The  clause  in  regard  to  subrogation  is  in- 
serted as  of  value  to  the  company,  and  must  be  taken  into  con- 
sideration 15°  in  measuring  the  risk  assumed  and  the  consider- 
ation paid  therefor;  but  if  this  amount  cannot  be  determined 
when  the  contract  is  made,  and  may  be  so  great  as  to  make  the 
subrogation  clause  worthless,  it  ceases  to  be  one  of  the  elements 
of  the  contract. 

We  are,  therefore,  of  opinion  that  the  plaintiff's  interest  un- 
der the  subsequent  mortgages  was  not  covered  by  the  insurance; 
and  that  as  it  was  not  willing  to  assign  its  first  mortgage  and 
note,  and  in  fact  could  not  do  so,  the  justice  who  tried  the 
case  in  the  court  below  rightly  found  for  the  defendant. 

According  to  the  terms  of  the  report,  the  order  must  be, 
judgment  for  the  defendant. 

INSURANCE  IN  FAVOR  OF  MORTGAGEE-SUBSEQUENT  IN- 
CREASE OF  MORTGAGE.— If  the  owner  of  real  property  obtains 
insurance  thereon,  payable,  In 'case  of  a  loss,  to  a  designated  mort- 
gagee as  his  interest  may  appear,  and  such  owner  afterward  con- 
veys the  property  to  another  person  who  conveys  to  the  former  own- 
er's wife,  who  then  procures  another  loan  and  executes  another  mort- 
gage to  the  same  mortgagee,  the  husband  joining  to  release  any 
rights  he  may  have  as  husband,  such  second  mortgage  is  not  Included 
within  the  terms  of  the  original  Insurance,  and  the  mortgagee's  re- 
covery may  be  limited  to  his  interest  existing  when  the  policy  la- 
sued:  Palmer  Sav.  Bank  v.  Insurance  Co.  of  North  America,  16G 
Mass.  188;  55  Am.  St.  Rep.  387.  See,  also,  monographic  note  to  King 
v.  State  etc.  Ins.  Co.,  54  Am.  Dec  685. 

INSURANCE  IN  FAVOR  OF  MORTGAGEE— SUBROGATION 
OF  INSURER.— If  a  mortgagee  insures  his  interest,  and  the  policy 
contains  a  provision  that,  in  case  of  loss,  the  assured  shaU  assign 
to  the  Insurer  an  interest  in  the  mortgage  equal  to  the  amount  of  loss 
paid,  the  insurer  is  entitled  to  the  subrogation  provided  for:  Mono- 
graphic note  to  Mobile  Ins.  Co.  v.  Columbia  etc  R.  R.  Co.,  44  Am. 
St  Rep.  788,  on  the  right  of  an  insurer  to  subrogation.  See,  also, 
Gibb  v.  Philadelphia  Fire  Ins,  Co,  58  Minn.  267;  50  Am.  St  Rep.  406, 
and  note. 
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New  England  Awl  and  Needle  Company  v.  Marl- 
borough Awl  and  Needle  Company. 

[168  ILiflBACHWTTS,  164.] 

TRADE  PACKAGES—ENJOINING  USB  OF.-One  who  ha* 
been  a  manufacturer  of  awls  for  several  years  and  has  put  them  up 
In  a  distinctive  package,  consisting  of  a  bronze  colored  box  haying  a 
brown  label  on  the  top  and  one  side,  with  printed  inscriptions,  and 
tied  with  an  orange  string,  is  entitled  to  an  injunction  against  the 
ose  by  a  rival  of  a  package  indistinguishable  in  every  particular 
except  the  use  of  the  rival's  name  at  the  bottom  of  the  package  in 
place  of  the  complainant's.  Nor  is  his  right  to  relief  negatived 
by  a  finding  that  the  defendant  did  not  intend  to  deceive  the  public 
by  passing  off  his  goods  as  the  complainant's,  where  it  is  admitted 
that  the  goods  in  such  packages  were  put  up  for  dealers  who  would 
or  might  try  to  deceive  the  public. 

J.  E.  Maynadier  and  0.  XL  Mitchell,  for  the  plaintiff. 
W.  H.  Coolidge  and  H.  N.  Bice,  for  the  defendant. 

155  HOLMES,  J.  This  is  a  bill  to  restrain  the  infringement 
of  an  alleged  exclusive  right  of  the  plaintiff  to  put  up  awls  in 
a  distinctive  package  consisting  of  a  bronze  colored  box  having 
a  brown  label  on  the  top  and  one  side  with  printed  inscriptions, 
and  tied  with  an  orange  string.  The  box  used  by  the  defend- 
ant  is  indistinguishable  in  every  particular,  including  the  words 
of  the  inscription  and  the  size  and  shape  of  the  type,  except 
that  at  the  bottom,  t  instead  of  "Manufactured  and  Warranted 
by  the  New  England  Awl  A  Needle  Co.,  West  Medway,  Mass./' 
the  defendant's  label  reads,  "Manufactured  for  the  United 
States  Awl  &  Needle  Co.,  New  York,"  in  letters  and  arrange- 
ment as  nearly  like  the  plaintiff's  as  possible.  It  is  admitted 
by  the  answer  that  the  plaintiff  is  a  manufacturer  of  awls,  and 
:  that  it  has  used  packages  of  the  kind  described  since  1885.  At 
first  this  use  was  comparatively  small,  but  in  1893  it  increased, 
and  in  1896  extended  to  three-quarters  of  the  plaintiff's  manu- 
facture. Tn  September,  1895,  the  defendant  began  the  use  com- 
plained of.  An  inspection  of  the  boxes  makes  it  plain  that  the 
public  would  not  distinguish  them.  The  judge  before  whom 
the  case  was  tried  found  the  facts,  and  ruled  that  the  bill  could 
not  be  maintained. 

It  is  found  that  the  defendant  did  not  intend  to  deceive  the 
public  by  passing  off  their  goods  for  the  plaintiff's,  but  this 
must  be  taken  pretty  strictly.  They  knew  that  they  were  put- 
ting the  power  to  do  so  into  the  retail  dealers'  hands.  It  hard- 
ly can  be  doubted  that  they  contemplated  that  the  wholesale 
dealer  at  whose  request  they  put  up  their  awls  in  this  foray 
with  full  knowledge  of  the  plaintiff's  prior  use,  would  or  might 
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try  to  deceive  the  public,  and  whether  they  did  or  not  is  im- 
material They  knew  it  after  they  were  warned  by  the  plaintiff, 
and  stood  npon  their  rights.  The  principles  upon  which  the 
rights  of  the  parties  are  to  be  determined  are  similar  to  those 
which  are  well  known  to  govern  trademarks,  although  the 
combination  of  elements  is  more  complex  than  in  devices  which 
commonly  go  by  that  name:  Hildreth  v.  McDonald,  164  Mass. 
16;  49  Am.  St.  Rep.  440;  Chadwick  v.  Covell,  151  Mass.  190, 
194;  21  Am.  St  Bep.  442;  Goodyeart  etc.  Mfg.  Co.  v.  Good- 
year Rubber  Co.,  128  U.  S.  598,  604;  McLean  v.  Fleming,  96 
U.  S.  245,  253,  254;  Taendsticksfabriks  Akticbolagat  Vulcan 
▼.  Myers,  139  N.  Y.  364;  Hall  v.  Barrows,  1B6  4  De  Gex,  J. 
A  S.  150,  159;  Singer  Machine  Mfrs.  v.  Wilson,  L.  R.  3  App. 
Cas.  376,  389;  Turton  v.  Tttrton,  L.  R.  42  Ch.  Div.  128,  141; 
Kerly  on  Trademarks,  13-15. 

The  report  states  that  it  did  not  appear  whether  or  not  any 
purchaser  of  awls  had  learned  to  recognize  the  plaintiff's  awls 
by  the  appearance  of  the  packages.  This  cannot  mean  more 
than  that  there  was  no  direct  testimony  to  that  effect.  But  the 
fact  that  the  plaintiff  had  used  the  combination  since  1885,  and 
largely  since  1 893,  is  enough  to  raise  a  presumption  in  its  favor: 
McAndrew  v.  Bassett,  4  De  Gex.  J.  ft  S.  380,  384,  385. 

The  ground  of  the  ruling  probably  was  that  the  plaintiff  did 
not  claim  a  trademark  in  boxes  or  labels,  and  that  its  objection 
to  the  defendant's  boxes  was  solely  because  the  label  was  of 
the  same  color  as  the  plaintiff's.  Of  course,  a  person  cannot 
claim  the  monopoly  of  a  color  in  connection  with  a  particular 
line  of  trade,  and  very  likely  not  in  connection  with  the  labels 
of  a  certain  kind  of  goods  generally.  But  the  most  universal 
element  may  be  appropriated  as  the  specific  mark  of  a  plain- 
tiff's goods  if  it  19  used  and  claimed  only  in  connection  with  a 
sufficiently  complex  combination  of  other  things.  The  plain- 
tiff did  not  claim  the  exclusive  right  to  brown  labels  for  awls, 
but  it  claimed  the  exclusive  nse  of  the  brown  color  in  the  com* 
bination  which  we  have  described.  If  the  only  other  element 
besides  the  color  had  been  a  box  of  a  certain  size  and  a  label  of 
a  certain  shape,  the  case  might  be  different:  Morgan's  Sons  Co. 
v.  Troxell,  89  N.  Y.  292;  42  Am.  Bep.  294;  but  when  there  is 
added  an  inscription,  which  both  in  its  pictorial  aspect  of  black 
marks  and  in  its  meaning  was  calculated  to  confuse,  if  not  to 
deceive,  the  plaintiff's  claim  seems  to  us  moderate:  Frese  v. 
Bachof,  14  Blatchf.  432;  Sawyer  v.  Horn,  4  Hughes,  239,  253; 
1  Fed.  B«p.  24;  Carbolic  Soap  Co.  v.  Thompson,  25  Fed.  Bep. 
625;   Jennings   v.  Johnson,  37   Fed.    Bep.  364;   Wellman  etc. 
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Tobacco  Co.  v.  Ware  Tobacco  Works,  46  Fed.  Rep.  289;  N.  K. 
Fairbanks  Co.  v.  B.  W.  Bell  Mfg.  Co.,  77  Fed.  Rep.  869. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  an  injunc- 
tion. To  what  further  relief  it  is  entitled  can  be  determined 
better  by  the  superior  court 

Injunction  to  issue. 

TRADEMABKS— FORM  AND  STYLE  OF  PACKAGE— INJUNC- 
TION.—If  a  manufacturer  of  candy  puts  it  up  in  packages  of  a  par- 
ticular size  and  shape,  with  a  word  in  red  script  letters  upon  the  mid- 
dle and  ends  of  the  wrappers,  another  person  may  be  restrained 
from  potting  up  packages  in  the  same  form  and  size  with  another 
word  printed  upon  the  middle  of  the  wrappers  in  Roman  letters,  if 
It  is  found  that  the  public  is  thereby  deceived  into  believing  that  the 
defendant's  goods  are  the  plaintiff's  goods  and  that  the  resemblance 
is  not  accidental:  Hlldreth  v.  McDonald,  104  Mass.  16;  48  Am.  St. 
Rep.  440,  and  note.  See,  also,  Hoyt  v.  Hoyt,  143  Pa.  St  023;  24  Am. 
St.  Rep.  575,  and  note;  monographic  note  to  Partridge  t.  Menck,  47 
Am.  Dec.  287-295.  on  what  may  become  a  trademark. 


Tellefskn  v.  Feb. 

[168  MiaACHussrro,  itm.] 

TRANSITORY  ACTIONS,  TREATIES  TAKING  AWAY  JUR- 
ISDICTION OF  STATE  COURTS  OVER.— A  provision  in  a  treaty 
between  the  United  States  and  a  foreign  nation  to  the  effect  that 
the  consuls,  vice-consuls,  and  other  designated  officers  of  the  nation 
named  therein  shall  have  the  right  to  sit  as  judges  and  arbitrators 
in  such  differences  as  may  arise  between  the  captains  and  crews 
of  vessels  belonging  to  such  nation  deprives  the  courts  of  the  state 
of  jurisdiction  of  an  action  brought  against  the  captain  of  a  vessel 
of  such  nation  by  a  member  of  his  crew  for  wages  alleged  to  be 
due.  It  is  not  material  whether  the  plaintiff  remained  a  member  of 
the  crew  or  had  been  discharged  therefrom.  In  either  event  the 
question  of  his  wages  remains,  and  no  tribunals  other  than  those 
specified  in  the  treaty  have  jurisdiction  of  it 

PROCESS,  WHEN  A  JUSTIFICATION  OP  AN  OFFICER.- 
Where  process  Is  In  due  form  and  comes  from  a  court  of  general 
jurisdiction  of  the  subject  matter,  an  officer  is  justified  in  acting 
according  to  Its  tenor,  even  if  irregularities  making  the  process  void- 
able have  occurred.  Where,  however,  the  process  is  void  on  Its  face, 
the  officer  is  not  protected. 

AN  OFFICER  HAVING  PROCESS  IN  HIS  HANDS  IS 
BOUND  TO  KNOW  THE  LAW,  and,  if  he  Is  Informed  of  facts  from 
which  the  inference  is  irresistible  that  the  court  issuing  the  pro- 
cess did  not  have  jurisdiction  of  the  action  or  of  the  defendant,  he 
Is  not  justified  in  executing  it 

PROCESS.  JUSTIFICATION  UNDER.— If  an  officer  Is  in- 
formed  of  extrinsic  facts  showing  that  the  court  Issuing  process  did 
not  have  jurisdiction,  he  is  not  justified  in  proceeding  to  execute  it 
Hence,  if  It  is  against  a  captain  of  a  vessel  and  In  favor  of  a  mem- 
ber of  his  crew  claiming  wages,  and  the  officer  is  informed  that  the 
vessel  belongs  to  a  foreign  nation,  and  that  the  matter  will  be  ad- 
justed at  the  consulate  of  such  nation,  he  must  take  notice  of  the 
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treaty  giving  exclusive  jurisdiction  of  the  matter  to  such  consulate, 
and  Is  liable  If  he  proceeds  to  make  an  arrest  under  such  process. 

THE  PROTECTION  OP  PROCESS  CANNOT  EXTEND  so  far 
as  to  shield  an  officer  who,  from  all  tiie  circumstances  of  the  case,  does 
not  appear  to  have  acted  in  good  faith,  and  whose  conduct  shows 
that  his  eyes  were  willfully  closed  to  enable  him  not  to  see  and  know 
that  he  was  a  too  ready  instrument  in  the  perpetration  of  a  grievous 
wrong. 

Tort  for  assault  and  false  imprisonment.  One  Johnson  com- 
menced an  action  against  Tellefsen  as  master  of  the  steamship 
Albert  to  recover  for  work  upon  such  steamship.  A  writ  issued 
purporting  to  authorize  the  arrest  of  the  defendant  in  that  ac- 
tion, and  the  defendant  herein,  who  was  a  constable  of  the  city 
of  Boston  to  whom  such  writ  was  given  for  execution,  proceeded 
to  the  vessel,  and  being  about  to  make  an  arrest,  was  informed 
that  the  vessel  was  a  Norwegian  one  and  the  defendant  in  the 
writ  was  the  captain  thereof,  and  that  the  claim  of  the  plaintiff 
in  the  writ  would  be  adjusted  at  the  consulate  of  the  kingdom 
of  Sweden  and  Norway  in  Boston.  The  constable,  nevertheless, 
arrested  and  handcuffed  the  captain  and  kept  him  under  arrest 
in  the  cabin  of  the  vessel  until  he  paid,  under  protest,  the 
amount  claimed  to  be  due  to  Johnson.  Thereafter  this  action 
was  commenced.  At  the  trial  the  plaintiff  requested  the  court 
to  rule  that,  by  virtue  of  the  treaty  between  the  United  States 
and  the  kingdom  of  Sweden  and  Norway,  the  captain  was  ex- 
empt from  the  arrest  at  the  time  it  was  made,  and  that  the  pro- 
cess under  which  the  constable  acted  was  not  sufficient  to  justify 
the  arrest  under  the  circumstances.  The  judge  refused  to  so 
rule,  and,  on  the  contrary,  ruled  that  the  constable  was,  under 
his  writ,  justified  in  making  the  arrest,  unless  he  used  excessive 
force.  To  this  ruling  the  plaintiff  excepted.  The  jury  afterward 
returned  a  verdict  for  the  defendant. 

J.  Lowell  and  E.  S.  Dodge,  for  the  plaintiff. 

B.  Hall  and  A.  F.  Coulter,  for  the  defendant. 

1W0  LATHHOP,  J.  The  municipal  court  of  the  city  «f  Bos- 
ton had  no  jurisdiction  of  the  action  brought  against  the  plain- 
tiff in  this  case  for  wages  alleged  to  be  due  one  Johnson,  and 
the  writ  upon  which  the  plaintiff  was  arrested  on  mesne  process 
was  of  no  effect. 

By  article  13  of  the  treaty  between  the  United  States  and 
Sweden  and  Norway  of  1827  (8  IT.  S.  Stats.  346,  352),  it  is  pro- 
vided that  "the  consuls,  vice-consuls,  or  commercial  agents,  or 
the  persons  duly  authorized  to  supply  their  places,  shall  have 
the  right,  as  such,  to  sit  as  judges  and  arbitrators  in  such  dif- 
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ferences  as  may  arise  between  the  captains  and  crews  of  the  yea* 
eels  belonging  to  the  nation  whose  interests  are  committed  to 
their  charge*  without  the  interference  of  the  local  authorities, 
unless  the  conduct  of  the  crews  or  of  the  captain  should  dis- 
turb the  order  or  tranquillity  of  the  country,  or  the  said  con- 
sols, vice-consuls,  or  commercial  agents  should  require  their 
assistance  to  cause  their  decisions  to  be  carried  into  effect  or 
supported.  It  is,  however,  understood  that  this  species  of  judg- 
ment, or  arbitration,  shall  not  191  deprive  the  contending  par- 
ties of  the  right  they  have  to  resort,  on  their  return,  to  the  judi- 
cial authority  of  their  country/' 

There  are  similar  treaties  with  other  countries,  including 
one  with  Prussia  in  1828:  8  U.  S.  Stats.  378,  382.  Many  of 
these  treaties  are  referred  to  in  7  Am.  Law  Rev.  417.  Later 
treaties  have  been  made  with  the  Netherlands,  in  1855  (10 
U.  S.  Stats.  1150, 1155);  with  Denmark,  in  1861  (13  TT.  S.  Stats. 
605);  with  Germany,  1871  (17  U.  S.  Stats.  921,  928);  and  with 
Italy,  in  1878  (20  U.  S.  Stats.  725,  729). 

By  article  6  of  the  constitution  of  the  United  States,  it  is  de- 
clared that  "all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  land;  and  the  judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding." 

Such  a  treaty  as  that  with  Sweden  and  Norway  has  almost 
uniformly  been  held  to  take  away  all  right  of  action  for  wages 
in  the  courts  of  this  country,  by  a  seaman  coming  within  the 
scope  of  the  treaty,  whether  the  action  be  in  rem  or  in  personam: 
Norberg  v.  Hillgrcu,  5  N.  Y.  Leg  Obs.  177;  The  Elwine  Krep- 
lin,  9  Blatchf.  438,  where  the  question  is  considered  at  lenerth; 
The  Salomoni,  29  Fed.  Rep.  531;  The  Burchard,  42  Fed.  Rep, 
608;  The  Marie,  49  Fed.  Rep.  286;  The  Welhaven,  55  Fed.  Rep. 
80. 

In  The  Amalia,  3  Fed.  Rep.  652,  jurisdiction  was  entertained 
br  Judge  Fox  of  the  United  States  district  court  in  Maine  of  a 
lihel  against  a  Swedish  vessel,  on  the  ground  that  there  was  no 
consular  representative  of  Sweden  in  the  district  of  Maine.  But 
this  case  has  no  bearing  upon  the  one  before  us. 

An  examination  of  the  treaty  and  authorities  above  cited 
makes  it  plain  that  the  court  has  no  discretion  in  the  matter, 
and  that  the  local  authorities  have  no  right  to  interfere.  Where 
jurisdiction  is  given  by  a  treaty  to  a  consul,  vice-consul,  or  a 
commercial  agent,  he  alone  has  authority  to  act  in  determining 
in  the  first  instance  whether  wages  are  due,  and  the  amount. 
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It  is  to  be  remembered  that  the  United  States  government 
has  the  same  right  by  the  treaty  in  regard  to  its  vessels  in  Nor- 
way; and  this  right  is  insisted  upon  by  our  government.  In  the 
United  States  Consular  Regulations  of  1888,  page  25,  paragraph 
G6,  under  the  102  title  "Jurisdiction  over  Disputes  between 
Masters,  Officers,  and  Crews/'  appears  the  following:  "Exclusive 
jurisdiction  over  such  disputes  in  tho  vessels  of  the  United 
States,  including  questions  of  wages,  is  conferred  by  treaties  or 
conventions  with"  several  governments  named,  and,  among 
them,  Sweden  and  Norway.  And  on  page  92,  paragraph  273, 
is  also  the  following:  "In  many  instances,  by  treaty  and  consular 
convention,  the  United  States  have  secured  to  their  consular 
officers  jurisdiction  over  questions  of  wages,  shipment,  and  dis- 
charge of  seamen/' 

The  bill  of  exceptions  is  not  so  full  as  it  should  be  as  to  vhat 
occurred  on  the  arrival  of  the  ship  in  Boston.  It  is  merely  said 
that  "Johnson  left  the  ship  at  Boston  because  his  term  of  ser- 
vice had  expired ."  It  does  not  appear  whether  he  had  been  dis- 
charged, or  had  left  without  permission  of  the  master,  though 
perhaps  the  more  reasonable  interpretation  of  the  exceptions  is 
that  the  statement  of  the  cause  of  his  leaving  precludes  our 
assuming  other  reasons  to  exist.  However  this  may  be,  whether 
he  was  discharged  or  not,  there  was  still  the  question  of  wages 
to  be  determined,  and  the  defendant  had  been  informed  before 
he  made  the  arrest  that  the  claim  of  Johnson  would  be  adjusted 
at  the  consulate  of  the  Kingdom  of  Sweden  and  Norway.  It 
seems  to  us  impossible  to  say  that  there  was  not  such  a  difference 
between  the  mooter  and  Johnson  that  the  consul  had  not  exclu- 
sive jurisdiction  in  the  premises. 

The  facts  in  the  case  of  The  Elwine  Kreplin  are  not  fully  set 
forth  in  the  report  in  9  Blatchf.  438.    But  they  are  found  at 
length  in  the  report  of  the  case  in  the  district  court,  4  Ben. 
413.    It  was  there  considered  by  Judge  Benedict  that  the  con- 
nection of  the  men  with  the  ship  was  severed  by  mutual  con- 
sent, and  that  they  were  entitled  to  their  wages.    While  this 
view  of  the  facts  was  not  fully  assented  to  by  Judge  Woodruff, 
his  opinion  was,  that  although  the  men  were  entitled  to  their 
discharge  and  to  be  paid  off,  and  the  master  was  in  the  wrong, 
yet  this  matter  of  difference  "was  left  by  the  treaty  in  the  hands 
of  the  consul";  and  the  libel  of  the  seamen  was  dismissed. 
,  In  The  Burchard,  42  Fed.  Rep.  608,  Judge  Toulmin  dismiss- 
ed a  libel  for  wages  against  a  German  vessel  brought  by  an 
American  seaman  who  had  shipped  on  board  and  who  claimed 
to  be  entitled  to  a  discharge.    He  stated,  however,  that  he  was 
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inclined  103  to  take  jurisdiction,  if  the  fact  had  been  proved 
that  a  discharge  had  been  granted. 

In  the  later  case  of  The  Welhaven,  55  Fed.  Rep.  80,  a  libel 
▼as  brought  against  a  Norwegian  steamship  by  a  citizen  of  the 
United  States,  for  damages  and  for  wages,  alleging  that  he  ship* 
ped  on  the  vessel  at  Mobile,  for  a  round  voyage  to  Tampico,  and 
that,  on  his  arrival  in  Mobile  Bay,  on  the  return  trip,  he  waa 
pat  ashore,  manacled,  and  finally  discharged  at  Mobile,  with- 
out full  pay.  On  the  intervention  of  the  Norwegian  consul, 
claiming  jurisdiction,  Judge  Toulmin  sustained  the  consul's  po- 
sition, and  dismissed  the  libel.  The  case  appears  to  have  been 
heard  on  exceptions  to  the  libel,  as  the  judge  concludes  the  opin- 
ion thus:  "I  am,  therefore,  constrained  to  sustain  the  excep- 
tions to  the  libel,  and  to  order  that  the  libel  be  dismissed." 

It  appears,  therefore,  that  the  consul  of  Sweden  and  Nor- 
way had  exclusive  jurisdiction  of  the  controversy  or  difference 
between  Johnson  and  Tellefsen,  and  that  the  municipal  court 
of  the  city  of  Boston  had  no  jurisdiction  either  of  the  subject 
matter  or  of  the  persons  of  the  parties  in  the  action  which  the 
seaman  saw  fit  to  bring  against  the  master.  The  officer  who  ar- 
rested the  master  was  therefore  acting  illegally  and  without 
justification,  and  is  liable  in  this  action,  unless  he  is  protected  by 
▼irtue  of  his  writ.  This  presents  a  question  of  some  difficulty 
and  one  which  is  not  wholly  free  from  doubt. 

Before  proceeding  to  consider  the  principal  question,  it  may 
be  well  to  state  briefly  certain  principles  laid  down  by  the  courts 
in  regard  to  which  there  is  little  or  no  dispute. 

Where  the  process  is  in  due  form  and  comes  from  a  court  of 
general  jurisdiction  over  the  subject  matter,  the  officer  is  justi- 
fied in  acting  according  to  its  tenor,  even  if  irregularities  mak- 
ing the  process  voidable  have  previously  occurred:  Savacool  v. 
Boughton,  5  Wend.  170;  21  Am.  Dec.  181;  Earl  v.  Camp,  16 
Wend.  562;  Ela  v.  Shepard,  32  N.  H.  277;  Howard  v.  Proctor, 
7  Gray,  128;  Dwinnels  v.  Boyntori,  3  Allen,  310;  Chase  v.  In- 
galls,  97  Mass.  524;  Hubbard  v.  Garfield,  102  Mass.  72;  Bergin 
v.  Hayward,  102  Mass.  414;  Rawson  v.  Spencei,  113  Mass.  40; 
Chesebro  v.  Barme,  163  Mass.  79,  82;  nines  v.  Chambers,  29 
Minn.  7;  Hann  v.  Lloyd,  50  N.  J.  L.  1. 

Where,  however,  the  process  is  void  on  its  face,  the  officer  ia 
194  not  protected:  Clark  v.  Woods,  2  Ex.  395;  Pearce  v.  Atwood, 
13  Mass.  324;  Eames  v.  Johnson,  4  Allen,  382;  Thurston  v. 
Adams,  41  Me.  419;  narwood  v.  Siphers,  70  Me.  464;  Brown  v. 
Howard,  86  Me.  342;  Bosen  v.  Fischel,  44  Conn.  371;  Frazier  v. 
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Turner,  76  Wis.  562;  Sheldon  v.  Hill,  33  Midi.  171;  Poulk  ▼. 
Slocum,  3  Blackf.  421. 

An  officer  is  bound  to  know  the  law,  and  to  know  the  juris- 
diction of  the  court  whose  officer  he  is;  if,  therefore,  he  does 
an  act  in  obedience  to  a  precept  of  the  court,  and  the  court  has 
no  jurisdiction  in  the  matter,  either  because  the  statute  under 
which  the  court  acted  is  unconstitutional,  or  there  is  a  want 
of  jurisdiction  for  any  other  reason,  it  would  seem  that  the  offi- 
cer is  not  protected.  There  are  many  authorities  to  this  effect: 
Fisher  v.  McGirr,  1  Gray,  1,  45;  61  Am.  Dec.  881;  Warren  v. 
Kelley,  80  Me.  512;  Batchelder  v.  Currier,  45  N.  H.  460;  Thurs- 
ton v.  Martin,  5  Ma9on,  497;  Campbell  v.  Sherman,  35  Wis.  103; 
Sumner  v.  Beeler,  50  Ind.  341;  19  Am.  Rep.  718;  The  Marshal- 
•sea,  10  Hep.  68  b;  Crepps  v.  Durden,  Cowp.  640;  Brown  v, 
■Compton,  8  Term  Rep.  424;  Watson  t.  Bodell,  14  Meea.  &  W. 
57. 

Whether  this  doctrine  applies  to  a  case  like  the  present  where 
the  court  had  general  jurisdiction  oyer  the  subject  matter,  but 
no  jurisdiction  over  the  particular  controversy  between  the  par* 
ties,  and  no  jurisdiction  over  their  persons,  we  need  not  decide, 
because  on  the  facts  in  this  case  we  are  of  opinion  that  the  offi- 
cer mav  be  held  liable. 

He  was  informed  before  making  the  arrest  that  the  vessel  was 
a  Norwegian  vessel,  and  the  captain  of  the  vessel  a  Norwegian, 
and  that  the  claim  of  Johnson  would  be  adjusted  at  the  consu- 
late of  the  Kingdom  of  Sweden  and  Norway.  Being  informed 
of  the  facts,  he  was  bound  to  know  the  law,  that  the  court  had 
no  jurisdiction  over  the  person  of  the  captain  or  the  subject 
matter  of  the  action:  Sprague  v.  Birchard,  1  Wis.  457,  464,  469; 
«0  Am.  Dec.  393;  Grace  v.  Mitchell,  31  Wis.  533,  539,  545; 
11  Am.  Rep.  613;  Leachman  v.  Dougherty,  81  HI.  324,  327,  328, 

There  are,  without  doubt,  cases  which  lay  down  a  more  strin- 
gent rule,  and  say  that  the  officer  need  not  look  beyond  his  pre- 
cept, and  is  not  bound  to  take  notice  of  extrinsic  facts;  but  all 
-of  these  are  cases  which  are  distinguishable  from  the  case  at 
bar.  The  leading  case  on  this  subject  is  People  v.  Warren,  5 
105  Hill,  440.  The  defendant  was  indicted  for  assaulting  an 
officer.  The  inspectors  of  an  election  issued  a  warrant  to  a 
constable  for  the  arrest  of  the  defendant,  for  interrupting  the 
proceedings  at  the  election  by  disorderly  conduct  in  the  pres- 
ence of  the  inspectors.  The  defendant  offered  to  show  that  ha 
had  not  been  in  the  presence  of  the  inspectors  at  any  time  dur- 
ing the  election  and  that  the  constable  knew  it.  This  was  held 
to  be  rightly  excluded.    The  opinion  is  per  curiam,  and  is  very 
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brief.  While  it  says  that  the  inspectors  had  no  jurisdiction  of 
the  subject  matter,  yet  the  clear  meaning  is,  that  if  the  defend- 
ant was  not  in  their  presence,  they  acted  in  excess  of  their 
jurisdiction.  Knowledge  by  an  officer  that  a  man  was  innocent 
would,  of  course,  be  no  excuse  for  assaulting  the  officer,  if  ha 
arrested  the  man  upon  a  warrant  from  a  court  of  competent  ju- 
risdiction. An  officer  in  a  criminal  case  is  obliged  to  obey  his 
warrant,  whatever  his  knowledge  may  be.  This  disposes  also 
of  the  case  of  State  v.  Weed,  21  N.  H.  262;  53  Am.  Dec.  188. 

Several  cases  have  been  called  to  our  attention  in  which  there 
are  dicta  to  the  effect  that  an  officer  is  not  bound  to  look  beyond 
his  precept,  even  if  he  has  knowledge  that  the  court  has  no  juris* 
diction;  but  an  examination  of  these  cases  shows  that  the  facts 
known  to  the  officer  did  not  affect  the  jurisdiction  of  the  court, 
but  related  to  irregularities  in  the  prior  proceedings,  or  to  mat- 
ters merely  of  defense  to  the  action:  See  cases  above  cited. 

Of  course,  where  the  court  has  jurisdiction  of  the  subject 
matter  and  of  the  parties  to  an  action,  knowledge  on  the  part  of 
the  officer,  or  information  to  him  that  there  is  some  irregularity 
in  the  proceeding,  can  make  no  difference:  Underwood  v.  Rob- 
inson, 106  Mass.  296.  Nor  can  it  make  any  difference  that  the 
officer  is  informed  that  there  is  a  defense  to  the  action,  such  as 
that  the  defendant  has  a  receipt:  Twitchell  v.  Shaw,  10  Cush. 
46;  57  Am.  Dec.  80;  or  a  discharge  in  insolvency:  Wilmarth  v. 
Burt,  7  Met.  257;  or  that  the  defendant  is  an  infant:  Cassier  v. 
Fales,  139  Mass.  461. 

But  the  question  of  jurisdiction  is  a  more  serious  matter,  and 
if  facts  are  brought  to  the  attention  of  the  officer  about  which 
he  can  have  no  reasonable  doubt,  and  he  knows,  or  is  bound  to 
know,  that  on  these  facts  the  court  has  no  jurisdiction  of  the 
controversy,  he  may  well  be  held  to  proceed  at  his  peril. 

We  can  see  no  hardship  upon  the  officer  in  holding  him  re- 
sponsible  106  in  this  case  for  an  illegal  arrest  and  for  a  false 
imprisonment.  If  an  officer  has  reasonable  cause  to  doubt  the 
lawfulness  of  an  arrest,  he  may  demand  from  the  plaintiff  a 
bond  of  indemnity,  and  so  save  himself  harmless:  Marsh  v. 
Gold,  2  Pick.  285,  290.  We  are  not  aware  that  this  case  has 
ever  been  doubted;  and  in  practice,  bonds  of  indemnity  have 
often  been  required. 

In  the  case  at  bar,  after  receiving  full  information,  he  chose 
to  proceed,  and,  in  defiance  of  the  treaty,  to  subject  the  subject 
of  a  foreign  nation  to  a  gross  indignity,  for  the  purpose  of  ex- 
torting money  from  him,  under  the  guise  of  a  precept  which  the 
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court  had  no  jurisdiction  to  issue,  and  which  it  would  not  have 
issued  had  the  facts  been  before  it. 

We  approve  of  the  language  of  Mr.  Freeman  in  21  Am.  Dec. 
204,  where,  after  a  discussion  of  the  cases  bearing  upon  the  ques- 
tion of  the  liability  of  an  officer,  he  says:  "We  apprehend,  at  all 
events,  that  the  protection  of  process  cannot  so  far  extend  aa 
to  protect  an  officer  who,  from  all  the  circumstances  of  the  case, 
does  not  appear  to  have  acted  in  good  faith,  and  whose  conduct 
shows  that  his  eyes  were  willfully  closed  to  enable  him  not  to 
see  and  know  that  he  was  a  too  ready  instrument  in  the  perpetra- 
tion of  a  grievous  wrong." 

In  the  opinion  of  a  majority  of  the  court,  the  instruction  re- 
quested should  have  been  given. 

Exceptions  sustained. 

JUDGE  KNOWLTON  dissented,  claiming:  that  the  majority  of  tlie 
members  of  the  court  erred  "in  holding  that  the  defendant  was  bound 
to  receive  statements  made  by  the  plaintiff  or  others  for  the  purpose 
of  determining  whether  he  could  lawfuUy  serve  a  writ  which  was 
regular  In  form,  and  which  on  its  face  Showed  a  case  within  the 
jurisdiction  of  the  court."   The  judge  admitted  that  the  officer  was 
bound  to  know  the  law,  even  to  the  extent  of  determining  whether  a 
statute  on  which  process  was  founded  was  constitutional,  but  in- 
sisted that  for  the  facts  the  officer  was  "not  called  upon  to  take  the 
testimony  of  anybody  In  regard  to  anything  outside  of  the  statements 
contained  In  the  process,  nor  even  to  act  upon  what  he  believes  to  be 
his  own  knowledge.    The  jurisdiction  which  the  court  must  have 
in  order  to  justify  him  is  jurisdiction  of  the  case  stated  in  the  writ. 
It  may  turn  out  that  there  was  no  real  case  upon  which  to  Issue  a 
writ,  and  that  the  prosecution  is  grossly  malicious,  or  that  there  is 
a  real  case  materially  different  from  that  stated,  and  which  does  not 
come  within  the  Jurisdiction  of  the  court,  but  the  officer  Is  not  bound 
to  inquire  into  matters  of  this  kind.    This  has  been  held  In  a  great 
many  cases  in  Massachusetts  and  elsewhere,  and  the  reasons  for  the 
rule  have  been  elaborately  stated  In  different  jurisdictions.    These 
reasons  seem  to  me  fully  to  cover  the   present   case:  Twitchell  v. 
Shaw,  10  Cush.  46;  57  Am.  Dec.  80;  Wllmarth  v.  Bert,  7  Met  257; 
Donahoe  v.  Shed*  8  Met.  326;  Fisher  v.  McGirr,  1  Gay,  1,  45;  61  Am. 
Dec.  881;  Clarke  v.  May,  2  Gray,  410;  61  Am.  Dec.  470;  Chase  v.  In- 
galls,  97  Mass.  524;  Underwood  v.  Robinson,  106  Mass.  296,  297;  Raw- 
son  v.  Spencer,  118   Mass.  40,  46;  Cassler  v.  Fales,  189  Mass.  461; 
State  v.  Weed,  21  N.  H.  262;  58  Am.  Dec  188;  Batchelder  v.  Currier, 
45  N.  H.  460;  Watson  v.  Watson,  9  Conn.  140;  23  Am.  Dec.  824;  War- 
ren  v.  Kelly,  80  Me.  512,  531;  Earl  v.  Camp,  16  Wend.  662;  Webber  v. 
Gray,  24'  Wend.  485;  People  v.  Warren.  5  HIU,  440;  Hann  v.  Lloyd* 
50  N.  J.  L.  1;  Taylor  v.  Alexander,  6  Ohio,  144, 147;  Henllne  v.  Reese* 
54  Ohio  St  599;  56  Am.  St  Rep.  736;  Wall  v.  Trumbull,  16  Mlctu 
228,234." 
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TREATIES.— A  treaty  is  tbe  supreme  law  of  the  land,  binding  all 
courts,  statp  and  federal:  Succession  of  Rabasse,  47  La.  Ann.  1452; 
49  Am.  St.  Rep.  433,  and  note;  and  Is  obligatory  on  all  departments 
of  tbe  government  and  on  all  parties  litigating  in  tbe  courts:  Howell 
v.  Fountain,  3  Ga.  176;  4G  Am.  Dec.  415.  See  monographic  note  to 
Teaker  v.  Yeaker,  81  Am.  Dec.  530-540. 

PROCESS— WHEN  A  PROTECTION  TO  OFFICER.— An  officer  la 
justified  for  every  action  within  ttie  scope  of  the  command  of  a 
process  appearing  on  Its  face  to  have  Issued  to  him  from  competent 
authority,  and  with  legal  regularity:  Watson  v.  Watson,  9  Conn. 
140;  23  Am.  Dec.  324;  Keniston  v.  Little,  30  N.  H.  318;  64  Am.  Dec 
297;  Clay  v.  Caperton,  1  T.  B.  Mon.  10;  15  Am.  Dec.  77.  There  Is 
some  conflict  In  the  decisions  as  to  whether  or  not  an  officer  will  be 
protected  by  process  regular  on  its  face,  if  he  has  personal  knowl- 
edge of  a  defect  in  the  previous  process  which  renders  such  process 
void  or  voidable:  Monographic  note  to  Savacool  v.  Bough  ton,  21 
Am.  Dec.  201,  on  justification  of  officers  by  their  process.  A  note  on 
the  prosecution  of  transitory  actions  in  the  courts  of  another  state  or 
nation  follows  Slngartner  v.  Illinois  Steel  Co*,  69  Am.  St  Rep.  859. 
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OFFER,  ACCEPTANCE  BY  TELEGRAMS,  WHEN  TK* 
MINATES  POWER  TO  WITHDRAW  OFFER.— If  an  offer  made  by 
one  telegram  is  accepted  by  another,  it  cannot  afterward  be  with- 
drawn by  a  third  telegram  forwarded  before  the  second  was  actually 
received,  but  which  did  not  reach  its  addressee  until  after  the  second 
telegram  bad  come  to  the  hands*  of  the  person  making,  and  after* 
ward  seeking  to  withdraw,  from  the  offer. 

R.  M.  Rogers,  for  the  plaintiffs. 

B.  L.  M.  Tower  and  P.  A.  North,  for  the  defendants. 

198  HOLMES,  J.  These  are  two  actions  of  contract,  on  al- 
leged contracts  letting  all  the  cattle  carrying  space  on  the  War- 
ren line  of  steamships  for  the  May  sailings  from  Boston  to 
Liverpool,  the  first  contract  at  the  rate  of  fifty  shillings  a  head, 
the  second  and  alternative  one  at  fifty-two  shillings  and  six- 
pence. As  we  are  all  of  opinion  that,  for  one  reason  or  another, 
the  190  right  to  recover  upon  the  first  contract  is  not  made  out, 
it  may  be  stated  shortly.  On  April  15,  1892,  after  earlier  corre- 
spondence, the  defendants  wrote  stating  terms,  saying  that  they 
had  telegraphed  that  they  "would  probably  accept  50-8.  if  re- 
ply promptly/'  referring  to  an  answer  asking  to  have  the  space 
kept  until  noon  the  next  day,  and  to  their  reply  that  they  would 
"try  to  keep  space  for  you,"  and  adding  that  there  were  several 
customers,  and  that  they  should  feel  "duty  bound  to  let  it  to 
the  first  man  making  the  best  bid."  The  plaintiffs'  agents  tele- 
graphed  at  fifty-three   minutes  past  eight  the   next  morning; 
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making  a  modified  offer.  Whether  they  had  received  the  above 
letter  does  not  appear.  The  defendants  answered,  "referring  our 
letter  yesterday  first  offer  for  number  named  has  preference  three 
parties  considering.  Wire  quick  if  yon  want  it"  This  was  re- 
ceived in  the  New  York  telegraph  office  at  fifteen  minutes 
past  ten.  At  twenty  minutes  past  ten  the  plaintiffs9  agents  tele- 
graphed, "Have  closed  all  your  May  spaces  as  per  letter/'  etc. 
This  is  relied  on  as  making  the  contract.  It  does  not  appear 
whether  the  telegram  which  arrived  only  five  minutes  before  had 
been  received.  If  not,  and  if  the  last  telegram  was  in  answer 
to  the  letter  only,  the  plaintiffs  would  encounter  the  question 
whether  the  letter  contained  an  absolute  offer  or  only  invited 
one,  and  if  the  former,  whether  the  offer  had  not  been  rejected 
by  the  modified  offer  in  the  first  telegram  mentioned.  However 
this  may  be,  the  parties  did  not  stop  at  the  point  which  we  have 
reached,  but  went  on  telegraphing  as  we  shall  state,  so  that  if 
there  was  any  moment  when  a  contract  had  been  made  the  par- 
ties assumed  the  contrary  and  continued  their  bargaining.  Either 
no  contract  had  been  made  thus  far,  or  it  was  discharged  by  the 
conduct  of  the  parties.  It  was  treated  as  discharged  in  a  letter 
of  the  plaintiffs'  agents  written  later  on  the  same  day. 

We  come  then  to  the  later  telegrams  of  the  same  day,  which 
are  relied  on  as  making  the  second  contract  At  half  past  eleven 
the  defendants  telegraphed,  "Subject  prompt  reply  will  let  you 
May  space  fifty-two  six."  This  was  received  in  New  York  at 
sixteen  minutes  past  twelve,  and  at  twenty-eight  minutes  past 
twelve  a  reply  was  sent  accepting  the  offer.  For  some  reason 
this  was  not  received  by  the  defendants  until  twenty  ™°  min- 
utes past  one.  At  one  the  defendants  telegraphed  revoking 
their  offer,  the  message  being  received  in  New  York  at  forty-three 
minutes  past  one.  The  plaintiffs  held  the  defendants  to  their 
bargain,  and  both  parties  stand  upon  their  rights. 

There  is  no  doubt  that  the  reply  was  handed  to  the  telegraph 
company  promptly,  and  at  least  it  would  have  been  open  to  a 
jury  te  find  that  the  plaintiffs  had  done  all  that  was  necessary 
on  their  part  to  complete  the  contract.  If,  then,  the  offer  was 
outstanding  when  it  was  accepted,  the  contract  was  made.  But 
the  offer  was  outstanding.  At  the  time  when  the  acceptance  was 
received,  even,  the  revocation  of  the  offer  had  not  been  received. 
It  seems  to  us  a  reasonable  requirement  that,  to  disable  the 
plaintiffs  from  accepting  their  offer,  the  defendants  should  bring 
home  to  them  actual  notice  that  it  had  been  revoked.  By  their 
choice  and  act  they  brought  about  a  relation  between  themselves 
and  the  plaintiffs  which  the  plaintiffs  could  turn  into  a  contract 
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by  an  act  on  their  part  and  authorized  the  plaintiffs  to  under- 
stand and  to  assume  that  that  relation  existed.  When  the  plain- 
tiffs acted  in  good  faith  on  the  assumption,  the  defendants  could 
not  complain.  Knowingly  to  lead  a  person  reasonably  to  suppose 
that  you  offer  and  to  offer  are  the  same  thing:  O'Donnell  v. 
Clinton,  145  Mass.  461,  463;  Cornish  v.  Abington,  4  Hurl.  A  N". 
549.  The  offer  must  be  made  before  the  acceptance,  and  it  does 
not  matter  whether  it  is  made  a  longer  or  a  shorter  time  before, 
if,  by  its  express  or  implied  terms,  it  is  outstanding  at  the  time 
of  the  acceptance.  Whether  much  or  little  time  has  intervened, 
it  reaches  forward  to  the  moment  of  the  acceptance,  and  speaks 
then.  It  would  be  monstrous  to  allow  an  inconsistent  act  of 
the  offerer,  not  known  or  brought  to  the  notice  of  the  offeree, 
to  affect  the  making  of  the  contract;  for  instance,  a  sale  by  an 
agent  elsewhere  one  minute  after  the  principal  personally  has 
offered  goods  which  are  accepted  within  five  minutes  by  the  per- 
son to  whom  he  is  speaking.  The  principle  is  the  same  when  the 
time  is  longer  and  the  act  relied  on  a  step  looking  to  but  not 
yet  giving  notice.  The  contrary  suggestion  by  Wilde,  J.,  in 
M'Culloch  v.  Eagle  Ins.  Co.,  1  Pick.  278,  279,  is  not  adopted  as 
a  ground  of  decision,  and  the  view  which  we  take  is  that  taken 
by  the  supreme  court  of  the  United  States,  and  is  now  the  set- 
tled law  of  England :  Tayloe  v.  Merchants'  *01  Ins.  Co.,  9  JIow. 
390,  400;  Patrick  v.  Bowman,  149  TJ.  S.  411,  424;  Byrne  v. 
Van  Tienhovcn,  5  C.  P.  Div.  344;  Stevenson  v.  McLean,  5  Q.  B. 
Piv.  346;  Henthorn  v.  Fraser  (1892),  2  Ch.  27;  Thomson  v. 
James,  18  Ct.  of  Sees.  Cas.,  2d  series,  1;  Langdell  on  Contracts, 
sec.  180:  Drew  v.  Nunn,  4  Q.  B.  Div.  661,  667;  Wheat  v.  Cross, 
31  Md.  99,  103;  Kempner  v.  Cohn,  47  Art  519,  527;  58  Am. 
Eep.  775. 

It  is  unnecessary  to  consider  other  reasons  which  were  urged 
for  our  decision. 

Exceptions  sustained. 

CONTRACTS  BY  TELEGRAPH— WHEN  COMPLETE.— A  con- 
tract  becomes  complete  the  moment  the  message  containing  an  un- 
qualified acceptance  is  delivered  to  the  telegraph  company  for  trans- 
mission. And  such  acceptance  Is,  in  this  country,  at  the  risk  of  the 
party  whose  proposition  is  accepted  whether  it  arrives  in  due  course 
of  the  telegraph,  correctly  or  incorrectly,  or  not  at  all:  Fx tended 
note  to  Trevor  v.  Wood,  93  Am.  Dec.  515,  on  contracts  by  telegraph. 
See,  also.  Perry  v.  Mount  Hope  Iron  Co.,  15  R.  I.  880;  2  Am.  St.  Rep, 
9Q2,  and  note;  Calhoun  t.  Atchison,  4  Bush,  261;  96  Am.  Dec.  299. 
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FATJ3B  REPRESENTATIONS,  WHEN  ACTIONABLE.— One 
who,  to  induce  a  sale  of  notes,  represents  them  to  be  good  as  gold* 
and  who  intends,  and  is  understood  to  intend,  not  an  expression  of 
an  opinion,  but  a  statement  of  a  fact  of  his  own  knowledge,  is,  If 
such  representations  were  known  by  him  to  be  false,  answerable  to 
the  person  to  whom  they  were  made  and  who  has  been  damaged 
by  acting  thereon. 

FALSE  REPRESENTATIONS,  EVIDENCE  TO  SUPPORT 
FINDING  OF.— Evidence  showing  that  a  person  seeking  to  sell  prom- 
issory notes  professed  to  know  all  about  the  solvency  of  the  maker, 
that  she  to  whom  they  were  offered  knew  nothing  of  the  maker,  but 
liyed  in  another  town  and  was  obliged  to  accept  the  seller's  repre- 
sentations or  decline  to  deal  with  him,  and  that  be  said  he  had  loan- 
ed money  to  the  maker,  and  asked,  "Do  you  suppose  I  would  lend 
my  money  to  him  when  he  was  not  good,"  is  sufficient  to  support  a 
Cnding  that  such  seller  was  understood,  and  intended  to  be  under- 
stood, as  making  a  representation  of  facts  within  his  own  knowledge. 

A  RESCISSION  OF  A  CONTRACT  IS  NOT  NECESSARY  to 
rapport  an  action  for  damages  for  false  representations  whereby 
plaintiff  was  induced  to  make  It 

Action  of  tort  for  deceit.  The  complaint  alleged  that  the  de- 
fendant sought  to  purchase  of  the  plaintiff  certain  real  property 
situate  in  the  town  of  Medford  and  to  have  the  plaintiff  accept 
as  part  payment  thereof  certain  notes  executed  by  H.  Joseph, 
and  to  induce  the  plaintiff  to  accept  such  notes,  represented  to 
her  that  the  maker  was  a  man  of  property  and  that  the  notes 
were  good  as  gold.  The  plaintiff,  believing  these  representa- 
tions, was  induced  to  convey  the  real  property.  Judgment  for 
the  plaintiff;  the  defendant  alleged  exceptions. 

H.  R.  Bailey  and  J.  H.  Appleton,  for  the  defendant. 

W.  P.  Martin,  for  the  plaintiff. 

*•*  KNOWLTON,  J.  The  principal  question  in  this  case  is, 
whether  there  was  any  evidence  to  warrant  a  finding  that  the 
false  -representations  made  by  the  defendant  in  regard  to  the 
notes  were  actionable.  This  finding  is  in  these  words:  "I  find 
that  the  defendant  represented  these  notes  to  be  as  good  as  gold, 
and  that  that  representation  was  intended  by  him  and  under- 
stood by  the  plaintiff,  not  to  be  an  expression  of  opinion,  but  a 
statement  of  a  fact  of  his  own  knowledge.  I  find  that  the  notes 
were  worthless."  It  is  contended  by  the  defendant  that  such  a 
representation  is  necessarily,  and  as  matter  of  law,  a  mere  ex- 
pression of  opinion,  for  which,  however  willfully  false,  and  how- 
ever damaging  in  the  reliance  placed  upon  it,  no  action  can  be 
maintained. 

It  is  true  that  such  a  representation  may  be,  and  often  is,  a 
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mere  expression  of  opinion.  But  we  think  that  it  may  be  made 
under  such  circumstances  and  in  such  a  way  as  properly  to  be 
understood  as  a  statement  of  fact  upon  which  one  may  well  rely. 

In  Stubbs  y.  Johnson,  127  Mass.  219,  one  of  the  representations 
in  regard  to  a  note  was  that  it  was  "as  good  as  gold,"  and  the 
jury  were  instructed  that,  if  this  was  intended  as  a  representa- 
tion of  the  financial  ability  of  the  maker  of  the  note,  it  was  a 
statement  of  a  material  fact,  for  which  the  defendant  was  liable. 
This  instruction  was  held  erroneous  "because  a  representation 
as  to  a  man's  financial  ability  to  pay  a  debt  may  be  made  either 
as  a  matter  of  opinion,  or  as  a  matter  of  fact;  the  subject  of  the 

statement  does  not  necessarily  determine  which  it  is It 

is  often  impossible/'  says  Mr.  Justice  Colt  further  in  the  opin- 
ion, "to  determine,  as  matter  of  law,  whether  a  statement  is  a 
representation  of  a  fact,  which  the  defendant  intended  should 
be  understood  as  true  of  his  own  knowledge,  or  an  expression  of 
opinion.  That  will  depend  upon  the  nature  of  the  representa- 
tion, the  meaning  of  the  language  used,  as  applied  to  the  subject 
matter,  and  as  interpreted  by  the  surrounding  circumstances, 
in  268  each  case.  The  question  is  generally  to  be  submitted  to 
the  jury."  The  opinion  plainly  implies  that,  if  the  jury  had 
been  left  to  determine  whether  there  was  a  representation  of 
the  maker's  financial  ability  to  pay  made  as  matter  of  fact  and 
not  as  mere  matter  of  opinion,  they  might  have  found  against 
the  defendant  on  his  false  representation  that  the  note  was  "as 
good  as  gold/'  In  Belcher  v.  Costello,  122  Mass.  189,  there  is 
also  a  strong  intimation  that  the  rule  is  as  above  stated.  In 
Safford  v.  Grout,  120  Mass.  20,  the  representation  set  out  in  the 
declaration  was  that  the  maker  of  the  note  "was  a  person  of 
ample  means  and  ability  to  pay  said  note,  and  that  the  note  was 
good."  The  plaintiff  was  allowed  to  recover.  The  court  says 
of  the  representations,  "We  must  presume  that  they  were  legally 
sufficient  to  support  the  action;  that  is  to  say,  that  they  were 
statements  of  facts  susceptible  of  knowledge,  as  distinguished 
from  matters  of  mere  opinion  or  belief":  See,  also,  Morse  v. 
Shaw,  124  Mass.  59;  Teague  v.  Irwin,  127  Mass.  217. 

In  two  recent  cases,  Way  v.  Byther,  165  Mass.  226,  and  Kil- 
gore  v.  Burce,  166  Mass.  136,  138,  this  court  has  expressed  a  dis- 
inclination to  extend  the  rule  which  permits  dealers  to  indulge 
with  impunity  in  false  representations  of  opinion. 

In  the  case  now  before  us,  the  notes  were  turned  over  to  the 
plaintiff  in  part  payment  of  the  agreed  price  for  land  sold  to 
the  defendant    He  professed  to  know,  and  probably  did  know, 
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all  about  the  financial  standing  of  the  maker  of  them,  who  liv- 
ed in  Boston.  The  plaintiff  lived  in  a  suburban  town  and  knew 
nothing  of  the  maker.  She  was  obliged  to  take  the  defendant's 
representations  or  to  decline  to  deal  with  him  until  she  could 
go  to  Boston  and  make  an  investigation  for  herself.  He  told 
her  that  he  had  lent  money  to  the  maker,  and  said,  "Do  you 
suppose  I  would  lend  my  money  to  anyone  that  was  not  good  ?" 

A  representation  that  a  note  is  as  good  as  gold  may  be  found- 
ed  on  absolute  personal  knowledge  of  the  validity  of  the  note, 
and  upon  an  equally  certain  knowledge  of  the  maker's  financial 
ability.  The  known  facts  upon  which  financial  ability  depends 
may  be  so  clear  and  cogent  as  to  make  the  consequent  conclu- 
sion, which  ordinarily  would  be  a  mere  matter  of  opinion,  a  mat- 
ter of  moral  certainty  which  can  properly  be  called  knowledge. 
We  cannot  say,  as  matter  of  law,  that  this  representation  was 
not  269  intended  to  be,  and  properly  understood  to  be^  a  repre- 
sentation of  facts  within  the  defendant's  knowledge. 

The  case  of  Deming  v.  Darling,  148  Mass.  504,  differs  mate- 
rially from  this  at  bar.  The  property  to  which  the  representa- 
tion related  was  one  of  many  mortgage  bonds  issued  by  a  rail- 
road company,  of  which,  in  the  language  of  the  opinion,  the 
"market  prices  at  least  were  easily  accessible  to  the  plaintiff." 
The  representations  which  were  held  to  be  insufficient  on  which 
to  found  an  action  were  "in  relation  to  the  value  of  the  bond 
in  question,  or  of  the  railroad,  its  terminals,  and  other  property 
which  were  mortgaged  to  secure  it."  The  value  of  articles  sold 
in  market,  and  especially  of  railroad  property  and  of  railroad 
bonds  payable  in  the  distant  future,  is  ordinarily  only  a  matter 
of  opinion.  A  statement  of  the  value  of  such  property  is  very 
different  from  a  statement  that  a  promissory  note  which  is  al- 
most due  is  known  to  be  valid,  and  that  the  maker  of  it  is  a 
person  of  such  known  integrity  and  financial  ability  that  his 
promise  to  pay  is  as  good  as  that  of  the  state  or  nation.  A  state- 
ment that  a  note  is  as  good  as  gold  may  be  intended  to  represent 
facts  of  this  kind. 

The  request  to  rule  "that  the  tender  of  the  four  notes  at  the 
time  of  the  trial  was  made  too  late  to  effect  a  rescission  of  the 
contract,  or  that  part  of  it  relating  to  the  notes,"  was  rightly 
refused.  The  action  does  not  rest  upon  a  rescission  of  the  con- 
tract, but  upon  an  affirmation  of  it,  and  upon  a  claim  for  dam- 
ages for  false  representations  in  regard  to  the  property 
to  the  plaintiff  under  it. 

Exceptions  overruled. 
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FRAUD— FALSE  REPRESENTATIONS-MATTERS  OF  OPIN- 
ION.—In  general,  statements  of  mere  matters  of  opinion,  though 
false,  cannot  be  made  the  basis  of  an  action  for  deceit:  Crocker  t. 
Mauley,  164  111.  282,  66  Am.  St  Rep.  196,  and  note.  But  a  false 
statement  of  opinion  as  to  a  subject  on  which  one  party  has  special 
knowledge,  while  the  other  party  is  ignorant  and  relies  thereon  to 
his  damage,  if  made  fraudulently,  renders  the  person  giving  the  opin- 
ion liable  in  such  an  action:  Hedin  v.  Minneapolis  etc.  Inst,  62  Minn. 
146;  54  Am.  St  Rep.  628,  and  note.  As  to  what  misrepresentations 
will  support  an  action  for  deceit,  see  Crocker  v.  Manley,  164  111.  282; 
66  Am.  St.  Rep.  196,  and  note;  Eountze  v.  Kennedy,  147  N.  Y.  124; 
#9  Am.  St.  Rep.  651,  and  note. 

FRAUD  IN  PROCURING  CONTRACT— ACTION  FOR  DAM- 
AGES—RESCISSION NOT  NECESSARY.— Where  one  person  know- 
ingly and  fraudulently  takes  advantage  of  another's  intoxication  by 
Inducing  him  to  enter  upon  a  contract  against  his  best  interests,  the 
latter  may  maintain  an  action  to  recover  the  damages  sustained  by 
him  without  first  rescinding  the  contract  and  offering  to  return  the 
conside ration  received  for  it:  Balrd  v.  Howard.  51  Ohio  St  57;  4(> 
Am.  St  Rep.  550,  and  note.  See  monographic  note  to  Cottrill  v. 
Krum,  18  Am.  St  Rep.  555-563,  on  action  to  recover  for  false  repre- 
sentation*. 
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DAMAGES  FOR  FRIGHT  OR  MENTAL  DISTURBANCE.— 
In  an  action  to  recover  damages  for  an  injury  sustained  through 
the  negligence  of  another,  there  can  be  no  recovery  for  a  bodily 
Injury  caused  by  mere  fright  or  mental  disturbance.  Persons  who- 
are  merely  negligent  are  not  bound  to  anticipate  and  guard  against 
fright  and  the  consequences  thereof.  The  rule  is  probably  other- 
wise where  there  is  an  intention  to  cause  mental  disturbance,  or 
where  acts  are  done  with  gross  carelessness  or  recklessness,  showing- 
an  utter  indifference  to  consequences. 

Tort  for  personal  injuries.  The  evidence  showed  that  the 
plaintiff  was  riding  as  a  passenger  in  a  car  of  the  defendant,  at 
which  time  an  altercation  took  place  between  the  conductor  of 
the  car  and  an  intoxicated  passenger  respecting  the  payment  of 
fare;  that  the  conductor  informed  the  passenger  that  he  would 
be  thrown  off  the  car  if  he  did  not  keep  quiet,  even  if  it  broke 
his  head;  that  the  plaintiff  saw  the  conductor  grab  the  man  by 
the  collar,  that  another  man  from  the  other  end  of  the  car  in- 
terfered in  the  proceedings  in  some  way  not  very  clear  from  the 
plaintiff's  testimony,  lurching  him  over  her,  the  consequences- 
of  which  she  described  as  follows:  "It  seemed  as  though  I  turn* 
ed  to  solid  ice.  My  breath  was  cut  right  off.  I  could  not  have 
gpoken;  1  tried  to  speak,  but  I  chilled  so  I  kept  growing  stiff er 
and  stiller,  until  I  did  not  know,  I  do  not  know  when  they  got 
me  off  the  car."  The  plaintiff  was  not  injured  in  any  other 
way,  and  did  not  suffer  any  pain  other  than  the  chilliness 
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ferred  to.    The  jury  returned  a  verdict  in  her  favor,  and  the  de- 
fendant alleged  exceptions. 

G.  K.  Cobb,  for  the  defendant 

8.  L.  Whipple  and  W.  R.  Sears,  for  the  plaintiff. 

287  ALLEN,  J.  This  case  presents  a  question  which  has  not 
heretofore  been  determined  in  this  commonwealth,  and  in  re- 
spect to  which  the  decisions  elsewhere  have  not  been  uniform. 
It  is  this:  whether,  in  an  action  to  recover  damages  for  an  injury 
sustained  through  the  negligence  of  another,  there  can  be  a  re- 
covery for  a  bodily  injury  caused  by  mere  fright  and  mental 
disturbance.  The  jury  were  instructed  that  a  person  cannot  re- 
cover for  mere  fright,  fear,  or  mental  distress  occasioned  by  the 
negligence  of  another,  which  does  not  result  in  bodily  injury;  but 
that  when  the  fright  or  fear  or  nervous  shock  produces  a  bodily 
injury,  there  may  be  a  recovery  for  that  bodily  injury,  and  for 
all  the  pain,  mental  or  otherwise,  which  may  arise  out  of  that 
bodily  injury. 

In  Canning  v.  Williamstown,  1  Cush.  451,  it  was  held,  in  an 
action  against  a  town  to  recover  damages  for  an  injury  sustained 
by  the  plaintiff  in  consequence  of  a  defective  bridge,  that  he 
could  not  recover  if  he  sustained  no  injury  to  his  person,  but 
merely  incurred  risk  and  peril  which  caused  fright  and  mental 
suffering.  In  Wan-en  v.  Boston  etc.  R.  R.  Co.,  163  Mass.  484, 
the  evidence  tended  to  show  that  the  defendant's  train  struck 
the  carriage  of  the  plaintiff,  thereby  throwing  him  out  upon  the 
ground,  and  it  was  held  to  be  a  physical  injury  to  the  person  to 
be  thrown  out  of  a  wagon,  or  to  be  compelled  to  jump  out,  even 
although  the  harm  consists  mainly  of  nervous  shock.  It  was 
not,  therefore,  a  case  of  mere  fright,  and  resulting  nervous 
shock. 

The  case  calls  for  a  consideration  of  the  real  ground  upon 
which  the  liability  or  nonliability  of  a  defendant  guilty  of  neg- 
ligence 288  in  a  case  like  the  present  depends.  The  exemption 
from  liability  for  mere  fright,  terror,  alarm,  or  anxiety  does  not 
rest  on  the  assumption  that  these  do  not  constitute  an  actual 
injury.  They  do  in  fact  deprive  one  of  enjoyment  and  of  com- 
fort, cause  real  suffering,  and  to  a  greater  or  less  extent  dis- 
qualify one  for  the  time  being  from  doing  the  duties  of  life.  If 
these  results  flow  from  a  wrongful  or  negligent  act>  a  recovery 
therefor  cannot  be  denied  on  the  ground  that  the  injury  is  fanci- 
ful and  not  real.  Nor  can  it  be  maintained  that  these  results 
may  not  be  the  direct  and  immediate  consequence  of  the  negli- 
gence.   Danger  excites  alarm.    Few  people  are  wholly  insensible 


May,  1897.]     Spade  v.  Lynn  &  Boston  R.  R.  Co.  395 

to  the  emotions  caused  by  imminent  danger,  though  some  are 
less  affected  than  others. 

It  must  also  be  admitted  that  a  timid  or  sensitive  person  may 
suffer  not  only  in  mind,  but  also  in  body,  from  such  a  cause. 
Great  emotion  may,  and  sometimes  does,  produce  physical  ef- 
fects. The  action  of  the  heart,  the  circulation  of  the  blood,  the 
temperature  of  the  body,  as  well  as  the  nerves  and  the  appetite, 
may  all  be  affected.  A  physical  injury  may  be  directly  traceable 
to  fright,  and  so  may  be  caused  by  it.  We  cannot  say,  therefore, 
that  such  consequences  may  not  flow  proximately  from  uninten- 
tional negligence,  and,  if  compensation  in  damages  may  be  re- 
covered for  a  physical  injury  so  caused,  it  is  hard  on  principle 
to  say  why  there  should  not  also  be  a  recovery  for  the  mere  men- 
tal suffering  when  not  accompanied  by  any  perceptible  physical 
effects. 

It  would  seem,  therefore,  that  the  real  reason  for  refusing 
damages  sustained  from  mere  fright  must  be  something  differ- 
ent; and  it  probably  rests  on  the  ground  that  in  practice  it  is  im- 
possible satisfactorily  to  administer  any  other  rule.  The  law 
must  be  administered  in  the  courts  according  to  general  rules. 
Courts  will  aim  to  make  these  rules  as  just  as  possible,  bearing 
in  mind  that  they  are  to  be  of  general  application.  But  as  the 
law  is  a  practical  science,  having  to  do  with  the  affairs  of  life, 
any  rule  is  unwise  if,  in  its  general  application,  it  will  not  as  a 
usual  result  serve  the  purposes  of  justice.  A  new  rule  cannot 
be  made  for  each  case,  and  there  must,  therefore,  be  a  certain 
generality  in  rules  of  law,  which  in  particular  cases  may  fail  to 
meet  what  would  be  desirable  if  the  single  case  were  alone  to 
be  considered. 

Rules  of  law  respecting  the  recovery  of  damages  are  framed 
880  with  reference  to  the  just  rights  of  both  parties;  not  merely 
what  it  might  be  right  for  an  injured  person  to  receive,  to  afford 
just  compensation  for  his  injury,  but  also  what  it  is  just  to  com- 
pel the  other  party  to  pay.  One  cannot  always  look  to  others 
to  make  compensation  for  injuries  received.  Many  accidents 
occur,  the  consequences  of  which  the  sufferer  must  bear  alone. 
And  in  determining  the  rules  of  law  by  which  the  right  to  re- 
cover compensation  for  unintended  injury  from  others  is  to  be 
governed,  regard  must  chiefly  be  paid  to  such  conditions  as  are 
usually  found  to  exist.  Not  only  the  transportation  of  passen- 
gers and  the  running  of  trains,  but  the  general  conduct  of  busi- 
ness and  of  the  ordinary  affairs  of  life,  must  be  done  on  the 
assumption  that  persons  who  are  liable  to  be  affected  thereby 
are  not  peculiarly  sensitive,  and  are  of  ordinary  physical  and 
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mental  strength.  Tf,  for  example,  a  traveler  is  sick  or  infirm, 
delicate  in  health,  specially  nervous  or  emotional,  liable  to  be 
upset  by  slight  causes,  and  therefore  requiring  precautions  which 
are  not  usual  or  practicable  for  travelers  in  general,  notice  should 
be  given,  so  that,  if  reasonably  practicable,  arrangements  may 
be  made  accordingly,  and  extra  care  be  observed.  But,  as  a  gen- 
eral rule,  a  carrier  of  passengers  is  not  bound  to  anticipate  or 
to  guard  against  an  injurious  result  which  would  only  happen 
to  a  person  of  peculiar  sensitiveness.  This  limitation  of  liability 
for  injury  of  another  description  is  intimated  in  Allsop  v.  Allsop, 
5  Hurl,  ft  N.  534,  538,  539.  One  may  be  held  bound  to  antici- 
pate and  guard  against  the  probable  consequences  to  ordinary 
people,  but  to  carry  the  rule  of  damages  further  imposes  an  un- 
due measure  of  responsibility  upon  those  who  are  guilty  only 
of  unintentional  negligence.  The  general  rule  limiting  damages 
in  such  a  case  to  the  natural  and  probable  consequences  of  the 
acts  done  is  of  wide  application,  and  has  often  been  expressed 
and  applied:  Lombard  v.  Lennox,  155  Mass.  70;  31  Am.  St. 
Rep.  528;  White  v.  Dresser,  135  Mass.  150;  46  Am.  Rep.  454; 
Pillebrown  v.  Hoar,  124  Mass.  580;  Deny  v.  Plitner,  118  Mass. 
131;  Milwaukee  etc.  Ry.  Co.  v.  Kellogg,  94  IT.  S.  469,  475;  Wy- 
man  v.  Leavitt,  71  Me.  227;  36  Am.  Rep.  308;  Ellis  v.  Cleveland, 
55  Vt.  358;  Phillips  v.  Dickeraoh,  85  111.  11;  28  Am.  Rep.  607; 
Hampton  v.  Jones,  58  Iowa,  317;  Renner  v.  Canfield,  36  Minn. 
90;  1  Am.  St.  Rep.  654;  Lynch  v.  Knight,  9  H.  L.  Caa.  577, 
591,  595,  698;  The  Notting  Hill,  L.  R.  9  P.  D.  105;  Hobbs  v. 
London  etc.  Ry.,  L.  R.  10  Q.  B.  Ill,  122. 

200  rphe  iaw  Gf  negligence  in  its  special  application  to  cases  of 
accidents  has  received  great  development  in  recent  years.  The 
number  of  actions  brought  is  very  great.  This  should  lead  courts 
well  to  consider  the  grounds  on  which  claims  for  compensation 
properly  rest,  and  the  necessary  limitations  of  the  right  to  re- 
cover. We  remain  satisfied  with  the  rule  that  there  can  be  no 
recovery  for  fright,  terror,  alarm,  anxiety,  or  distress  of  mind, 
if  these  are  unaccompanied  by  some  physical  injury;  and,  if  this 
rule  is  to  stand,  we  think  it  should  also  be  held  that  there  can 
be  no  recovery  for  such  physical  injuries  as  may  be  caused  solely 
fcy  such  mental  disturbance,  where  there  is  no  injury  to  the  per- 
son from  without.  The  logical  vindication  of  this  rule  is,  that 
it  is  unreasonable  to  hold  persons  who  are  merely  negligent 
bound  to  anticipate  and  guard  against  fright  and  the  conse- 
quences of  fright;  and  that  this  would  open  a  wide  door  for 
unjust  claims,  which  could  not  successfully  be  met.  These 
views  are  supported  by  the  following  decisions:  Victorian  Ry. 
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Commrs.  v.  Coultas,  L.  JR.  13  App.  Caa.  222;  Mitchell  v.  Roches- 
ter Ry.  Co.,  151  N.  Y.  107;  66  Am.  St.  Rep.  604;  Ewing  v. 
Pittsburg  etc.  Ry.  Co.,  147  Pa.  St  40;  30  Am.  St  Rep.  709; 
Haile  v.  Texas  etc.  Ry.  Co.,  60  Fed.  Rep.  557. 

In  the  following  cases,  a  different  view  was  taken:  Bell  r. 
Great  Northern  Ry.  Co.,  26  L.  R.  lr.  428;  Purcell  v.  St  Paul 
City  Ry.  Co.,  48  Minn.  134;  Fitzpatrick  t.  Great  Western  Ry. 
Co.,  12  U.  C.  Q.  B.  645.  See,  also,  Beven  on  Negligence,  77, 
ct  seq. 

It  is  hardly  necessary  to  add  that  this  decision  does  not  reach 
those  classes  of  actions  where  an  intention  to  cause  mental  dis- 
tress or  to  hurt  the  feelings  is  shown,  or  is  reasonably  to  be  in- 
ferred, as,  for  example,  in  cases  of  seduction,  slander,  malicious 
prosecution,  or  arrest,  and  some  others.  Nor  do  we  include  cases 
of  acts  done  with  gross  carelessness  or  recklessness,  showing 
utter  indifference  to  such  consequences,  when  they  must  have 
been  in  the  actor's  mind:  Lombard  r.  Lennox,  155  Mass.  70; 
31  Am.  St  Rep.  528;  Fillebrown  v.  Hoar,  124  Mass.  580;  Meagher 
▼.  Driscoll,  99  Mass.  281;  96  Am.  Dec.  759. 

In  the  present  case,  no  such  considerations  entered  into  the 
rulings  or  were  presented  by  the  facts.  The  entry  therefore 
must  be,  exceptions  sustained. 

DAMAGBS-MENTAL  DISTURRANCB— FRIGHT.— Damages  for 
fright  cannot  be  recovered  where  there  is  no  injury  to  property  and 
no  physical  injury,  though  such  fright  and  mental  suffering  resulted 
from  the  negligence  of  the  defendant:  Gulf  etc.  Ry.  Oo.  v.  Trott, 
86  Tex.  412;  40  Am.  St  Rep.  866,  and  note.  See,  also,  Mitchell  v. 
Rochester  Ry.  Co.,  151  N.  Y.  107;  56  Am.  St  Rep.  604,  and  note. 


Kbllt  v.  New  York,  New  Haven  and  Hartford 

Railroad  Company. 

[UK  iiAMACBxmcrn,  808.] 

HUSBAND  AND  WIFE.— FOR  HIS  LOSS  OF  CONSOR- 
TIUM with  his  wife  a  husband  may  maintain  an  action,  notwith- 
standing the  enactment  of  statutes  enlarging  the  rights  of  married 
women.  While  these  abridge  his  right  to  compel  her  to  work  for 
him,  lie  stUl  has  a  right  to  her  society  and  assistance  which  Is  differ- 
ent In  character  and  degree  from  that  which  other  people  have  or 
which  she  Is  at  liberty  to  give  them.  Hence,  If  a  wife  suffers  per* 
MtuU  Injuries  from  the  negligence  of  another,  her  husband  may  re- 
cover compensation  for  his  consequential  Injuries  therefrom,  in- 
cluding his  loss  of  consortium. 

Tort  to  recover  consequential  damages  resulting  from  per- 
sonal injuries  to  plaintiffs  wife  from  the  defendant's  negligence. 
8he  was  injured  through  the  negligence  of  defendant's  agents 
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while  a  passenger  on  one  of  its  trains.  Before  this  injury 
she  had  been  in  good  health,  doing  the  housework,  cooking, 
and  washing  in  plaintiff's  household,  and  taking  care  of  two 
children.  From  the  accident  she  had  suffered  a  fractured  shoul- 
derblade  and  other  injuries,  causing  her  severe  pain  and  render- 
ing her  unable  for  a  considerable  length  of  time  to  perform  any 
work,  and  her  capacity  for  work  had  been  permanently  impair- 
ed, and  her  disposition  rendered  irritable.  The  plaintiff  had  in- 
curred expenses  for  medical  attendance,  nursing,  and  medicines 
to  the  amount  of  one  thousand  dollars  and  upward.  The  defend- 
ant requested  the  judge  to  instruct  that  the  plaintiff  could  not 
recover.  This  he  refused,  but  did  instruct  the  jury  that  while 
the  plaintiff  and  his  wife  could  not  together  recover  more  dam- 
ages than  she  would  be  entitled  to  recover  if  unmarried,  yet 
that  this  was  subject  to  the  qualification  that  he  was  entitled 
to  recover  for  loss  of  consortium,  and  that  this  word  "con- 
sortium" could  best  be  defined  as  meaning  fellowship,  society, 
and  communion.  Verdict  for  the  plaintiff  for  six  hundred  and 
sixteen  dollars,  and  the  defendant  alleged  exceptions. 

J.  H.  Benton,  Jr.,  and  C.  F.  Choate,  Jr.,  for  the  defendant. 
J.  E.  Cotter,  for  the  plaintiff. 

•to  ALLEN,  J.  In  Bigaouette  v.  Paulet,  134  Mass.  123,  45 
Am.  Rep.  307,  a  husband's  action  for  loss  of  consortium  with 
his  wife  was  held  to  be  maintainable,  although  there  was  no 
loss  of  service  or  payment  of  expenses  in  consequence  thereof. 
And  in  Bennett  v.  Bennett,  116  N.  Y.  584,  it  is  said  that  the 
basis  of  the  husband's  action  for  loss  of  consortium  is  his  right 
to  the  conjugal  society  of  his  wife,  and  that  it  is  not  necessary 
that  there  should  be  proof  of  any  pecuniary  loss  or  loss  of  ser- 
vice. 

The  present  case  was  tried  with  on  action  brought  by  the 
plaintiff's  wife,  and  the  same  jury  fixed  the  damages  in  both 
cases.  The  defendant  took  exceptions  in  this  case,  but  none  in 
the  action  brought  by  her.  The  jury  were  instructed  that  the 
division  of  the  rights  to  recover,  which  by  law  are  made  between 
the  husband  and  the  wife,  does  not  in  any  sense  increase  the 
aggregate  right  of  recovery,  and  that  the  damages  which  are  to 
be  divided  between  the  husband  and  the  wife  should  not  in  the 
aggregate  exceed  the  damages  which  the  wife,  if  unmarried, 
would  be  entitled  to  recover;  with  the  qualification,  however, 
that  one  additional  element  should  be  considered,  namely,  the 
lo98  of  consortium  by  the  husband.  The  defendant  contends 
that  now  an  action  will  not  lie  for  loss  of  consortium,  or  at 
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least  that  it  will  not  in  case  of  an  injury  to  her  through  negli- 
gence, and  that  the  incurring  of  expenses  will  not  alone  give 
a  ground  of  action. 

It  might  be  sufficient  to  dispose  of  this  case  to  say  that  the 
plaintiff  was  bound  to  support  his  wife,  and  that  the  expenses 
incurred  by  him  appear  to  have  exceeded  the  amount  of  the 
verdict,  811  and  that  therefore  the  defendant's  exceptions  should 
be  overruled;  but  in  view  of  the  ruling  at  the  trial  allowing  the 
jury  to  take  into  account  the  plaintiff's  loss  of  consortium,  and 
of  the  defendant's  request  that  the  correctness  of  this  ruling 
should  be  determined,  we  proceed  to  consider  it. 

By  the  common  law,  it  is  quite  clear  that  a  husband  might 
maintain  an  action  in  his  own  name  alone  for  an  injury  to  his 
wife  which  resulted  in  his  loss  of  consortium  with  her;  as,  for 
example,  for  an  injury  caused  by  on  assault  and  battery  upon 
her,  by  medical  or  surgical  malpractice,  or  by  other  negligence: 
Hyde  v.  Scyssor,  Cro.  Jac.  538;  Guy  v.  Lusy,  2  Bolle,  51;  Russell 
y.  Corne,  2  Ld.  Ravin.  1031;  Dix  v.  Brookes,  1  Strange,  61; 
Smith  v.  Hjxod,  2  Strange,  977;  2  Rolle's  Abridgment,  Tres- 
pass (Y),  16,  p.  556;  Hale's  Analysis  of  Law,  96;  3  Blackstone's 
Commentaries,  140;  1  Chitty  on  Pleading,  7th  ed.,  83;  Yelv., 
Met.  ed.,  89;  Baker  v.  Bolton,  1  Camp.  493;  Carey  v.  Berkshire 
B.  R.  Co.,  1  Cush.  475,  478;  48  Am.  Dec.  616;  Barnes  v.  Hurd, 
11  Ma98.  59;  Laughlin  v.  Eaton,  54  Me.  156;  Hopkins  v.  Atlantic 
etc.  R.  R.  Co.,  36  N.  H.  9,  14;  72  Am.  Dec.  287;  Lewis  v.  Bab- 
cock,  18  Johns.  443;  Matteson  v.  New  York  Cent.  R.  R.  Co., 
35  N.  T.  487;  91  Am.  Dec.  67;  Jones  v.  TTtica  etc.  R.  R.  Co.,  40 
Hun,  349  (a  case  much  like  the  present);  Berger  v.  Jacobs,  21 
Mich.  215;  Hyatt  v.  Adams,  16  Mich.  180;  Long  v.  Morrison,  14 
Ind.  595;  77  Am.  Dec.  72;  Nixon  v.  Ludlam,  50  111.  App.  273; 
Mewhirter  v.  Hatten,  42  Iowa,  288;  20  Am.  Rep.  618;  Mowry 
▼.  Chaney,  43  Iowa,  609;  Smith  v.  St.  Joseph,  55  Mo.  456;  17 
Am.  Rep.  660. 

The  contention  of  the  defendant,  therefore,  must  rest  entire- 
ly  on  the  ground  that  the  husband  has  lost  this  right  of  con* 
sortium  by  reason  of  the  legislation  of  this  commonwealth  in- 
creasing the  rights  of  married  women:  Harmon  v.  Old  Colony 
R.  R.  Co.,  165  Mass.  100;  52  Am.  St.  Rep.  499.  But  there  has 
been  no  substantial  change  in  the  statutes  upon  this  subject 
since  the  decision  in  Bigaouette  v.  Paulet,  134  Mass.  123;  45 
Am.  Eep.  307.  Notwithstanding  the  progress  of  legislation  in 
giving  to  married  women  the  control  of  their  time  and  actions, 
this  right  of  the  husband  is  not  destroyed.  The  unity  and  iden- 
tity of  interest  which  by  the  common  law  existed  between  hue* 
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band  and  wife  have  been  impaired:  Butler  v.  Ives,  139  Mass. 
202.  They  are  not,  however,  entirely  done  away  with.  The 
husband's  right  to  compel  his  wife  to  work  for  him  is  abridged, 
bnt  he  still  has  a  right  to  her  society  and  assistance,  which  is 
different  in  character  81*  and  degree  from  that  which  other 
people,  have,  or  which  she  is  at  liberty  to  give  to  them.  By 
marriage,  both  husband  and  wife  take  upon  themselves  certain 
duties  and  obligations  toward  each  other,  in  sickness  and  health, 
which  it  cannot  be  supposed  that  the  legislature  has  intended 
wholly  to  uproot.  A  married  woman  may  now  perform  any 
labor  or  services  on  her  sole  and  separate  account,  as  her  hus- 
band may;  nevertheless,  each  owes  certain  duties  to  the  other 
which  are  not  annulled  by  the  statutes:  Mewhirter  v.  Hatten,  43 
Iowa,  288;  20  Am.  Rep.  618.  These  duties  are  included  in  the 
word  "consortium";  but  the  extent  of  these  duties,  or  of  the 
right  of  consortium,  need  not  now  be  determined.  The  only 
question  presented  to  us  is,  whether  the  presiding  justice  was 
right  in  allowing  the  jury  to  consider  at  all  the  loss  of  con- 
sortium. 

It  is  argued  by  the  defendant  that,  if  a  husband  has  a  right 
to  recover  for  the  loss  of  consortium  through  an  injury  caused 
by  negligence,  a  wife  also  would  have  the  same  right,  by  virtue 
of  the  existing  statutes,  in  case  of  such  on  injury  to  her  hus- 
band; and  that  this  has  never  been  held  or  even  contended  for. 
She  has  no  such  right  at  common  law;  but  whether  she  has 
by  statute  we  do  not  now  consider.  The  question  has  been  con- 
sidered elsewhere,  but  the  decisions  are  not  in  harmony. 

Exceptions  overruled. 

HUSBAND  AND  WIPE- HUSBAND'S  RIGHT  TO  WIPE'S  COM- 
PANIONSHIP.—One  who  injures  another  either  In  his  rights,  prop- 
erty, or  reputation,  Is  liable  in  damages  to  the  extent  of  that  injury* 
hence,  as  a  husband  is  entitled  to  the  services  and  companionship  of 
his  wife,  one  who  willfully  Joins  with  her  in  doing  an  act  which  de- 
prives her  husband  of  her  services  and  of  her  companionship  is  liable 
to  the  husband  in  damages  for  his  conduct:  Holleman  v.  Harward,119 
N.  G.  150;  56  Am.  St  Rep.  072,  and  note.  See,  also,  monographic  note 
to  Shaddock  v.  Clifton,  04  Am.  Dec  091-508;  mud  note  to  Edgar  v. 
Oastello,  87  Am*  Rep.  710-719. 
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[168  MJJBACHUBBTTS,  841.] 

GIFT  FOR  CHARITABLE  USE,  WHAT  18.— A  bequest  to 
trustees  of  moneys  to  purchase  a  lot  and  build  a  chapel  to  forever 
be  used  for  purposes  of  public  worship  under  the  auspices  of  the 
Roman  Catholic  Church  is  a  gift  for  a  public  charitable  use. 

GIFT  FOR  A  FOREIGN  CHARITABLE  USB.— The  fact  that 
a  charity  would  be  administered  in  a  foreign  country  does  not  of  it- 
self render  the  gift  void. 

PUBLIC  CHARITY.  DUTY  OF  COURT  TO  FORM  A 
SCHEME  TO  CARRY  OUT.— The  fact  that  a  bequest  is  in  the  na- 
ture of  a  public  charity  does  not  itself  require  that  the  court  should 
form  a  scheme  to  carry  it  out  as  near  as  may  be  to  the  scheme  of 
the  testator,  if  for  any  reason  that  has  become  impossible  of  per- 
formance in  the  manner  which  he  had  provided. 

CY  PRES,  RULE  OF— WHEN  INAPPLICABLE.— If  a  chari- 
table purpose  is  limited  to  a  particular  object,  which  it  becomes  iin- ' 
possible  to  carry  out,  or  to  an  Institution  which  has  ceased  to  exist 
before  the  gift  takes  effect,  the  doctrine  of  cy  pres  does  not  apply, 
and,  in  the  absence  of  any  limitation  oyer  or  other  provision,  the 
legacy  lapses.  Hence,  If  there  is  a  bequest  in  a  will  to  trustees  for 
the  purpose  of  purchasing  a  lot  and  building  a  chapel  In  Oarndrlne, 
to  be  forever  used  for  the  purpose  of  public  worship  under  the  au- 
spices of  the  Roman  Catholic  Church,  and  it  is  found  to  be  imprac- 
ticable to  carry  out  this  scheme,  the  court  will  not  adopt  some  other 
scheme,  but  the  legacy  will  lapse. 

C.  B.  Darling  and  W.  S.  Slocum,  for  the  Bishop  of  Derry. 

W.  M.  Noble,  for  the  residuary  legatees. 

342  MOBTON,  J.  We  think  that  the  bequest  to  trustees  for 
the  purpose  of  purchasing  a  lot  and  building  a  chapel  in  Carn- 
drine,  Ireland,  to  "forever  be  used  for  purposes  of  public  wor- 
ship under  the  auspices  of  the  Boman  Catholic  Church/9  was 
a  gift  for  a  public  charitable  use:  Attorney  General  v.  Briggs, 
164  Mass.  561,  567;  Bartlett,  petitioner,  163  Mass.  509,  514; 
McAlister  v.  Burgess,  161  Mass.  269;  Sears  v.  Chapman,  158 
Mass.  400;  35  Am.  St.  Bep.  502.  The  fact  that  the  charity 
would  be  administered  in  a  foreign  country  does  not  of  itself 
render  the  gift  void,  and  there  is  nothing  to  show  that  it  would 
not  be  a  good  public  charity  by  the  law  of  Ireland:  Fellows  v. 
Miner,  119  Mass.  541,  546;  Washburn  v.  Sewall,  9  Met  280; 
Burbank  ▼.  Whitney,  24  Pick.  146,  154;  85  Am.  Dec.  312; 
Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  432.  Neither  does 
the  fact  that  the  bequest  is  in  the  nature  of  a  public  charity  re- 
quire of  itself  that  the  court  should  frame  a  scheme  to  carry 
out  as  nearly  as  may  be  the  purpose  of  the  testatrix,  if,  for  any 
reason,  that  has  become  impossible  of  performance  in  the  man* 
Tier  which  she  has  provided.  "Assuming  that  the  object  is  a 
charity,  still  there  is  no  universal  principle  that  the  testator's 
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particular  intentions  must  be  sacrificed  by  reason  of  that  gen- 
eral object":   Bullard  v.  Shirley,  153  Mass.  569,  560. 

The  difficulty  in  this  case,  and  generally  in  cases  like  it,  is 
848  one  of  construction — to  find  out  the  intention  of  the  testa- 
trix* When  that  is  arrived  at,  the  rules  of  law  which  apply 
seem  to  be  pretty  well  settled.  If  it  appears  from  the  will  that 
the  intention  of  the  testatrix  was  that  her  property  should  be 
applied  to  a  charitable  purpose  whose  general  nature  is  describ- 
ed so  that  a  general  charitable  intent  can  be  inferred,  then  if, 
by  a  change  of  circumstances  or  in  the  law,  it  becomes  impracti- 
cable to  administer  the  trust  in  the  precise  manner  provided  by 
the  testatrix,  the  doctrine  of  cy  pres  will  be  applied  in  order 
that  the  general  charitable  intent  which  the  court  regards  as  the 
dominent  one  may  not  be  altogether  defeated.  There  are  numer- 
ous cases  in  which  this  rule  has  been  applied:  Attorney  General  v. 
Briggs,  164  Mass.  561;  Sears  v.  Chapman,  158  Mass.  400;  35  Am. 
Bt  Eep.  502;  Weeks  v.  Hobson,  150  Mass.  377;  Theological  etc. 
Soc.  v.  Attorney  General,  135  Mass.  285;  Jackson  v.  Phillips,  14 
Allen,  539;  American  Academy  v.  Harvard  College,  12  Gray,  582; 
Church  of  Jesus  Christ  v.  United  States,  136  TJ.  S.  1;  Lyons  r. 
Advocate  General  etc.,  1  App.  Cas.  91;  In  re  Maguire,  L.  B.  9 
Eq.  632;  In  re  Prison  Charities,  L.  B.  16  Eq.  129,  140,  note;  In 
re  Campden  Charities,  18  Ch.  Div.  310;  Biscoe  v.  Jackson,  35 
Ch.  Div.  460;  In  re  Slevin  (1891),  2  Ch.  236. 

But  if  the  charitable  purpose  is  limited  to  a  particular  object 
or  to  a  particular  institution,  and  there  is  no  general  charitable 
intent,  then,  if  it  becomes  impossible  to  carry  out  the  object,  or 
the  institution  ceases  to  exist  before  the  gift  has  taken  effect, 
and  possibly  in  some  cases  after  it  has  taken  effect,  the  doctrine 
of  cy  pres  does  not  apply,  and,  in  the  absence  of  any  limitation 
over  or  other  provision,  the  legacy  lapses.  There  are  many 
cases  which,  it  has  been  held,  fall  within  this  rule:  Bullard  v. 
Shirley,  153  Mass.  559;  Stratton  v.  Physio-Medical  College,  149 
Mass.  505;  14  Am.  St.  Bep.  442;  Easterbrooks  v.  Tillinghast,  5 
Gray,  17;  Clark  v.  Taylor,  1  Drew,  642;  Corbyn  v.  French,  4 
Ves.  418;  Bussell  v.  Kellett,  3  Smale  ft  G.  264;  Fisk  v.  Attorney 
General,  L.  B.  4  Eq.  521;  In  re  Ovey,  29  Ch.  Div.  560;  In  re 
White's  Trusts,  33  Ch.  Div.  449;  In  re  Bymer  (1895),  1  Ch.  19; 
Carbery  v.  Cox,  3  lr.  Ch.  231;  Attorney  General  v.  Bishop  of 
Chester,  1  Bro.  C.  C.  444;  Cherry  v.  Mott,  1  Mylne  ft  C.  123. 

The  latest  case  in  this  commonwealth  in  which  the  doctrine 
of  cy  pres  has  been  applied  is  Attorney  General  v.  Briggs,  164 
Mass.  561,  844  in  which  it  was  held  that  there  was  manifest  on 
the  part  of  the  testator  a  general  intent  to  promote  education. 
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in  the  neighborhood,  and  a  purpose  that  the  whole  town  would 
have  the  benefit  of  his  bounty,  if  it  could  not  otherwise  be 
made  available  to  the  district  which  he  had  designated.  In  the 
present  case,  the  bequest  is  not  for  general  religious  purposes,  nor 
is  there  anything  to  indicate  that  the  object  of  the  testatrix  was 
to  benefit  the  parish  as  a  whole.  Her  object  evidently  was  to 
provide  a  place  in  the  village  of  Carndrine  where  the  inhabi- 
tants could  attend  religious  services  and  have  the  rites  of  their 
church  administered  without  being  obliged  to  go  several  miles 
to  the  parish  church  at  Aughayarron,  or  to  Castlederg  in  the 
neighboring  parish.  Her  purpose  was  that  a  lot  should  be  pur- 
chased and  a  chapel  built  at  Carndrine  for  the  benefit  of  the  in- 
habitants there,  not  that  the  bequest  should  be  devoted  to  re- 
pairing the  church  at  Aughayarron  or  otherwise  for  the  general 
benefit  of  the  parish.  The  particularity  of  the  language  used 
forbids,  we  think,  any  other  construction.  Thus  she  requests 
her  trustees  to  set  aside  a  sum  "to  be  expended  by  them  in  the 
purchase  of  a  Jot  and  the  building  of  a  chapel  thereon  in  my 
native  place,  Carndrine,  ....  the  title  thereof  to  be  vested  in 
the  Bishop,  ....  upon  the  trust  that  said  chapel  and  lot  shall 
forever  be  used,"  etc.  Again  she  says,  "I  do  not  intend  to 
charge  my  trustees  with  the  responsibility  of  attending  in  per- 
son to  the  purchase  of  the  lot  and  the  building  of  the  chapel, 
but  they  may  make  the  selection  of  the  lot  and  contract  for  the 
erection  of  the  chapel,"  etc.  Still  further,  she  provides  that 
"the  amount  of  money  to  be  expended  for  such  lot  and  chapel, 
and  the  time  and  manner  of  its  payment,  shall  be  left,"  etc. 

From  this  it  appears,  we  think,  as  already  observed,  that  the 
leading  purpose  in  the  mind  of  the  testatrix  was  the  purchase  of 
a  lot  and  the  buiding  of  a  chapel  at  Carndrine  for  the  benefit  of 
those  living  there,  and  that  to  divert  the  bequest  to  repairing 
the  parish  church,  or  for  a  parish  house,  or  to  enlarging  the  par- 
ish graveyard  at  Aughayarron,  which  are  the  schemes  suggested, 
would  be  devoting  it  to  purposes  inconsistent  and  at  variance 
with  those  designated  by  the  testatrix  and  not  in  furtherance  of 
any  general  charitable  intent  on  her  part.  We  think  that  a  gen- 
eral intent  to  advance  religion  in  the  parish  hardly  can  be  34S 
inferred  from  the  purpose  thus  particularly  expressed  to  build 
a  chapel  in  Carndrine 

It  is  found  that  it  will  be  impracticable  to  carry  out  the 
scheme  which  the  testatrix  had  in  mind,  and  that  it  will  be  a 
wasteful  expenditure  of  the  trust  fund  to  purchase  a  lot  and 
build  a  chapel  at  Carndrine.  The  population  is  small,  not  over 
one  hundred,  of  whom  about  four-fifths  are  Roman  Catholics, 
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and  is  diminishing.  The  people  are  too  poor  to  support  a  chapel, 
and  the  bishop  refuses  to  assist  in  maintaining  a  chapel  or  sup- 
porting a  priest,  and  without  his  help  the  people  could  do 
neither. 

The  purpose  which  the  testatrix  had  in  view  has  failed,  there- 
fore, and  the  case  not  being  one  in  which  the  doctrine  of  cy 
pres  properly  can  be  invoked,  it  follows  that  the  bequest  must 
be  held  to  have  failed,  and  to  pass  under  the  residuary  clause: 
See  New  v.  Bonaker,  L.  B.  4  Eq.  655. 

Decree  accordingly. 

CHARITABLE  USE— WHEN  CREATED.— A  gift  cannot  be  sus- 
tained as  a  charity  unless  made  upon  a  trust  (either  express,  or  Im- 
plied from  the  name  and  purposes  of  a  charitable  society  to  which  it 
is  made)  that  it  shall  be  devoted  to  uses  which  the  law  recognizes  as 
charitable:  Owens  v.  Missionary  Soc.,  14  N.  Y.  380;  67  Am.  Dec.  160, 
and  note.  See.  also,  Mills  v.  Davison,  54  N.  J.  Eq.  650;  55  Am.  St. 
Rep.  504,  and  note.  A  charity  is  a  gift  to  promote  the  welfare  of 
others:  Philadelphia  v.  Masonic  Home,  160  Pa.  St  572;  40  Am. 
St  Rep.  736,  and  note. 

CHARITIES-DOCTRINE  OP  CY  PRES.— If  a  charitable  trust 
were  not  sufficiently  definite  to  admit  of  its  practical  administration, 
courts  of  equity  would  order  a  reference  to  a  master  in  chancery  to 
devise  a  scheme  for  Its  administration  which  should,  as  nearly  as 
possible,  conform  to  the  intentions  of  the  founder:  Holland  v.  Alcock, 
J 08  N.  Y.  312;  2  Am.  St  Rep.  420.  As  applied  by  the  chancellor  of 
England,  the  doctrine  of  cy  pres  is  not,  to  its  full  extent,  judicial 
doctrine,  and,  so  far  as  it  is  ultrajudicial,  it  cannot  be  recognized  by 
courts  of  equity  here:  Curling  v.  Curling,  8  Dana,  38;  33  Am.  Dec. 
475,  and  note.  It  does  not  prevail  in  New  York:  Tilden  v.  Green.  130 
N.  Y.  29;  27  Am.  St.  Rep.  487,  and  note:  nor  in  Tennessee:  Johnson 
v.  Johnson,  02  Tenn.  559;  30  Am.  St.  Rep.  104.  and  note;  and  where  It 
is  applied  it  has  recognized  limitations:  Stratton  v.  Physio-Medical 
College,  149  Mass.  505;  14  Am.  St.  Rep.  442,  and  note. 


Mitchrll  v.  Packard. 

[168  Massachusetts,  467.] 

MECHANIC'S  LIEN,  ARCHITECT,  WHEN  ENTITLED  TO. 
An  architect  is  entitled  to  a  lien  for  his  services  upon  a  building  for 
supervising  the  work  of  construction,  but  not  for  preparing  plans 
and  specifications. 

R.  Lrnd  and  C.  F.  Atwood  Smith,  for  the  petitioner. 

J.  J.  Higgins  and  W.  M.  Mclnness,  for  the  respondent. 

«*  TCTTOWLTON',  J.  The  questions  presented  hy  this  case 
are:  1.  Whether  an  architect,  who  has  drawn  plans  and  prepared 
specifications  for  the  construction  of  five  houses  under  a  con- 
tract to  draw  the  plans  and  specifications  and  supervise  the  con* 
•traction  of  the  houses,  and  who  has  supervised  the  construe* 
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tion  of  one  of  the  houses  until  it  was  about  half  completed,  and 
supervised  the  work  of  putting  in  the  foundations  of  two  of  the 
others*  involving  an  expenditure  of  about  forty  dollars  upon 
one  and  about  fifteen  doUart  upon  the  other,  can  have  a  lien 
under  the  Public  Statutes,  chapter  191,  for  the  whole  amount 
due  him;  and  2.  If  he  cannot,  whether  he  can  have  a  lien  for 
the  value  of  his  services  in  supervising  the  work  upon  the  build* 
ings,  considered  apart  from  the  preparation  of  the  plans  and 
specifications. 

The  statutes  of  the  different  states  in  regard  to  mechanics9 
liens  differ  materially  in  their  provisions,  and  the  cases  show  a 
considerable  conflict  of  authority  upon  the  questions  before  us. 
But  we  are  of  opinion  that,  under  statutes  similar  to  ours,  the 
weight  of  judicial  opinion  is  in  favor  of  holding  that  the  ser- 
vices of  an  architect  in  preparing  plans  and  specifications  for  a 
building  are  not  the  kind  of  labor  intended  to  be  protected  by 
the  statute,  and,  on  the  other  hand,  that  services  upon  a  build- 
ing in  supervising  the  work  of  construction  enters  directly  into 
the  construction  so  as  fairly  to  be  called  'labor  performed  or 
furnished  .  .  .  .'and  actually  used  in  the  erection"  of  a  build- 
ing, within  the  meaning  of  these  words  in  section  1  of  the  stat- 
ute above  cited.  It  is  also  generally  held  that  the  fact  that 
one  who  does  such  work  is  an  architect  does  not  prevent  him 
from  recovering  for  this  kind  of  service,  which  is  often  per- 
formed by  an  intelligent  mechanic.  4ed  This  is  the  doctrine  of 
the  highest  court  in  Pennsylvania,  where  the  provisions  of  the 
statute  are  similar  to  ours:  Price  v.  Kirk,  90  Pa.  St.  47;  Bush 
t.  Able,  90  Pa.  St.  153;  Bank  of  Pennsylvania  v.  Ories,  35  Pa. 
St.  423.  Under  a  like  statute  in  Missouri,  it  was  held  in  Baeder 
t.  Bensberg,  6  Mo.  App.  445,  that  the  services  of  an  architect 
"in  drawing  plans  and  specifications  and  giving  directions  to 
the  builder  under  whose  special  superintendence  the  house  is 
being  erected  cannot  be  called,  in  any  proper  sense  of  the  words, 
Vork  or  labor  upon  the  building/"  A  similar  decision  was 
made  in  Poushee  v.  Grigsby,  12  Bush,  75.  Ames  v.  Dyer,  41 
Me.  897,  was  a  case  arising  under  a  statute  giving  a  lien  for 
labor  performed  or  materials  furnished  "for  or  on  account  of  any 
vessel  building  or  standing  on  the  stocks,"  etc.,  and  the  at- 
tempt was  to  establish  a  lien  for  a  mold  constructed  and  used 
to  form  the  timbers  for  a  ship.  The  court  said  that  "the  plan 
of  a  house,  the  model  of  a  ship,  the  molds  by  which  its  timbers 
are  to  be  hewed,  may  be  necessary  and  even  indispensable,  but 
they  do  not  enter  into  any  structure  so  as  to  be  a  part  of  its 
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materials,  and  cannot  be  regarded  aa  within  the  provision  of 
the  statute." 

The  liens  with  which  we  are  dealing  are  commonly  called  me- 
chanics' liens  in  the  statute  and  opinions,  and  we  have  no  doubt 
that  the  primary  purpose  of  the  legislature  in  providing  for 
them  was  to  protect  persons  engaged  in  manual  labor,  aa  dis- 
tinguished from  those  in  the  learned  professions,  or  others  whose 
activities  are  chiefly  mental.  We  do  not  mean  to  say  that  the 
terms  of  our  present  statute  exclude  those  whose  mental  labor 
is  expended  directly  upon  the  construction  of  the  building  it- 
self, and  who  do  little  with  their  hands,  but  they  are  not  prima- 
rily within  the  consideration  of  the  legislature.  The  Statute  of 
1851,  chapter  343,  is  entitled  "An  act  to  secure  to  mechanics 
and  laborers  their  payment  for  labor,  by  a  lien  on  real  estate." 
The  Statute  of  1852,  chapter  307,  embraces  the  same  purpose  in 
its  title,  while  the  Statute  of  1855,  chapter  431,  is  entitled  "An 
act  to  secure  to  mechanics  and  others  payment  for  labor  and 
materials  by  them  expended."  While  these  statutes  have  been 
extended  by  subsequent  legislation  so  as  to  include  labor  fur- 
nished, as  well  as  labor  performed,  there  is  no  indication  in  the 
legislation  of  a  purpose  to  change  the  meaning  of  the  word 
"labor":  See  Crowell  v.  Cape  Cod  etc.  Co.,  4T0  168  Mass.  157; 
Pennsylvania  etc.  R.  B.  Co.  v.  Leuffer,  84  Pa.  St.  168;  24  Am. 
Rep.  189;  Ericsson  v.  Brown,  3S  Barb.  390. 

The  preparation  of  plans  and  specifications  is  a  preliminary 
to  the  construction  of  a  building,  and  is  often  merely  tentative. 
It  may  or  may  not  be  followed  by  a  construction  according  to 
the  plans.  It  is  seldom  that  either  the  external  or  internal  form 
of  a  building  is  determined  upon,  or  that  its  identity  is  any- 
thing more  than  an  indefinite  mental  conception  until  after 
the  plans  have  been  completed.  We  are  of  opinion  that  this 
professional  work  of  the  architect,  in  bringing  into  existence  the 
definite  form  and  conception  of  a  building  which  may  be  erect- 
ed if  the  landowner  adopts  the  plan,  is  not  "labor  performed 
or  furnished  ....  and  actually  used  in  the  erection"  of  a 
building,  within  the  meaning  of  our  statute. 

We  are  of  opinion  that  the  work  of  supervision  which  is  done 
directly  upon  the  building,  and  which  is  partly  physical,  but 
in  its  more  important  part  mental,  may  be  the  subject  of  a  lien 
under  our  statute,  even  if  done  by  the  same  person  who  pre- 
pared the  plans  as  an  architect.  Where  such  work  is  done  under 
an  entire  contract  for  a  round  sum,  which  covers  compensation 
for  other  work  which  is  not  the  subject  of  a  lien,  it  may  be  diffi- 
cult to  separate  the  pari  of  the  price  which  belongs  to  this 
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work  from  that  which  belongs  to  the  other,  and  in  such  a  con- 
ceivable case  it  might  be  impossible  to  establish  a  lien  for  any- 
thing. In  the  present  case,  no  sum  was  agreed  upon  for  the 
whole  or  for  any  part  of  the  petitioner's  services,  and  the  judge 
has  found  that  a  certain  price  is  ordinarily  allowed  in  such  cases 
for  supervision. 

Judgment  on  the  finding. 

MECHANIC'S  LIEN— WHO  ENTITLED  TO— ARCHITECTS.— An 
architect  who  prepares  the  drawings,  plans,  and  specifications  for  a 
building,  and  superintends  the  erection  thereof,  has  a  lien  thereon  un- 
der the  mechanic's  lien  statutes:  Hughes  v.  Torgersom,  96  Ala.  340; 
38  Am.  St  Rep.  105;  Stryker  v.  Cassidy,  76  N.  Y.  50;  32  Am.  Rep. 
262,  and  note.  But  see,  contra,  Thompson  v.  Baxter,  92  Tenn.  305; 
36  Am.  St.  Rep.  85;  and  see  Foster  v.  Tierney,  91  Iowa,  253;  51  Am. 
St  Rep.  343. 
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CONTRACT,  WHEN  ENTIRE.— A  contract  for  the  services 
of  a  band  of  musicians  for  two  months  at  the  rate  of  twenty-four 
dollars  for  a  week  of  seven  days  for  each  man  employed,  and  double 
pay  "for  the  leader,  is  an  entire  contract,  under  which  no  recovery 
can  be  had  if  any  part  of  It  is  unlawful. 

SUNDAY  LAWS.— A  CONTRACT  IN  VIOLATION  OP  the 
statutes  for  the  observance  of  the  Lord's  Day  cannot  support  an  ac- 
tion for  services  performed  under  it  on  secular  days  as  well  as  on 
the  Sabbath. 

SUNDAY  LAWS  —  CONTRACTS  TO  BE  PERFORMED 
PARTLY  ON  SUNDAYS.— If  a  contract  is  made  for  the  services  of 
a  band  of  musicians  to  play  for  seven  days  each  week,  including 
the  afternoons  and  evenings  of  each  Sunday,  it  is  in  violation  of 
the  laws  for  the  observance  of  the  Sabbath,  and,  though  fully  per* 
formed,  will  not  support  an  action  for  the  services  thus  rendered* 

G.  A.  0.  Ernst,  for  the  defendant. 

K.  W.  Nason,  for  the  plaintiff. 

**°  LATHROP,  J.  The  plaintiff  seeks  to  recover  for  a  bal- 
ance due  him  in  pursuance  of  a  contract  made  with  the  defend- 
ant in  1803,  by  the  terms  of  which  the  plaintiff  was  to  receive 
for  the  services  of  himself  and  band,  during  July  and  August 
of  that  year,  twenty-four  dollars  for  a  week  of  seven  days  for 
each  man,  for  the  leader  double  pay,  and  for  the  soloist,  when 
there  was  one,  ten  dollars.  The  plaintiff  performed  his  part  of 
the  contract,  playing  with  the  band  at  a  seaside  resort  of  which 
the  defendant  was  the  proprietor.  On  Sundays,  the  afternoon 
concerts  began  from  half  past  two  to  half  past  three,  and  there 
were  also  concerts  in  the  evening.    The   defense  ia,  that,  as 
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some  of  the  work  and  labor  contracted  for  was  to  be  done  on  the 
Lord's  day,  it  was  forbidden  by  the  Public  Statutes,  chapter  98, 
sections  1,  2. 

We  have  no  doubt  that  the  contract  was  an  entire  one:  Miner 
v.  Bradley,  22  Pick.  457,  459;  Clark  v.  Baker,  5  Met.  452; 
Morse  v.  BracVett,  98  Mass.  205;  Mansfield  v.  Trigg,  113  Masa 
350,  353;  Handy  v.  St.  Paul  Globe  Pub.  Co.,  41  Minn.  188;  16 
Am.  St.  Rep.  695;  McClanathan  v.  Friedel,  85  Hnn,  175;  33 
N.  Y.  Supp.  588. 

If  a  person  makes  a  contract  in  violation  of  the  statutes  for 
the  observance  of  the  Lord's  day,  he  cannot  maintain  an  action 
thereon:  Hazard  v.  Day,  14  Allen,  487;  92  Am.  Dec.  790;  My- 
ers v.  Meinrath,  101  Mass.  366;  3  Am.  Rep.  368.  Such  a  con- 
tract is  absolutely  void  and  cannot  be  ratified:  Day  v.  McAllis- 
ter, 15  Gray,  433;  Stevens  v.  Wood,  127  Mass.  123. 

The  principal  ground  on  which  the  plaintiff  contends  that  he 
is  entitled  to  recover,  is  that  the  concert  might  have  been  li- 
censed, and  that,  as  the  plaintiff  was  ignorant  that  the  defend- 
ant had  not  procured  a  license,  he  is  entitled  to  recover,  under 
the  principle  laid  down  in  Emery  v.  Kempton,  2  Gray,  257, 
and  Boys  v.  Johnson,  7  Gray,  162.  We  are  of  opinion,  however, 
that  under  the  Public  Statutes,  chapter  98,  sections  1,  2,  there 
was  no  authority  in  any  person  or  board  to  license  a  concert  on 
the  Lord's  day,  except  a  5al  concert  of  sacred  music  on  the 
evening  of  that  day;  and  that,  as  the  plaintiff  agreed  to  give 
concerts  on  that  day,  and  not  merely  on  the  evening  thereof, 
and  actually  did  give  them,  he  is  precluded  from  recovery.  The 
distinction  between  offenses  committed  during  the  daylight  of 
the  Lord's  day  and  after  sunset  thereof,  has  been  taken  since 
early  times:  Colonial  Laws,  1660-72,  Whitmore's  ed.,  189,  190; 
Colonial  Laws,  1672-86,  Whitmore's  ed.,  132,  133,  249,  250,  269; 
Prov.  Laws,  1692-93,  c.  22;  1  Prov.  Laws,  state  ed.,  58;  Prov. 
Laws,  1711-12,  c.  6,  sees.  14-16;  1  Prov.  Laws,  state  ed.,  681; 
Prov.  Laws,  1727-28,  c.  5,  sec.  2;  2  Prov.  Laws,  state  ed.,  456. 

In  the  first  statute  passed  by  the  commonwealth  on  the  sub- 
ject (Stats.  1782,  c.  23),  where  the  Lord's  day  is  declared  to 
be  "the  time  included  between  the  midnight  preceding  and  the 
sun  setting  of  the  same  day,"  the  doing  of  certain  things  on  the 
Lord's  day  is  forbidden,  and  certain  other  things  are  prohibited 
on  the  evening  next  preceding  or  succeeding  the  Lord's  day,, 
and  among  them  is  being  present  "at  any  concert  of  music." 
This  statute  was  repealed  by  the  Statutes  of  1791,  chapter  58,. 
but  its  provisions  were  in  substance  re-enacted:  See  Tracy  v^ 
Jenks,  15  Pick.  465.    This  statute,  however,  differs  from  the 
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preceding  in  prohibiting,  in  section  1,  the  being  present  at  any 
concert  of  music  on  the  Lord's  day,  or  any  part  thereof,  and  in 
section  5  prohibiting  the  same  thing  on  the  evening  next  pre- 
ceding or  succeeding  the  Lord's  day. 

Under  the  Statutes  of  1816,  chapter  112,  section  1,  which  con- 
tains the  words  "on  any  part  of  the  Lord's  day  or  evening,"  it 
was  held  by  this  court  that  "the  legislature  intended  Sunday 
and  the  evening  immediately  following  sunset  on  that  day;  and 
not  the  evening  immediately  preceding  Sunday":  Common- 
wealth v.  Newton,  8  Pick.  234. 

The  Revised  Statutes,  chapter  50,  section  4,  follow  the  Stat- 
utes of  1791  in  its  definition  of  the  time  included  in  the  Lord'* 
day,  and  section  5  provides,  "No  person  shall  be  present  at  any 
game,  sport,  play,  or  public  diversion,  except  concerts  of  sacred 
music,  upon  the  evening  next  preceding  or  following  the  Lord's- 
day."  This  we  believe  is  the  first  time  that  concerts  of  sacred 
music  are  mentioned  in  our  statutes  relating  to  the  observance 
of  Sunday.  Nothing  is  said  about  such  concerts  in  the  draft 
prepared  by  the  commissioners,  which  followed  the  previous- 
statutes. 

528  Section  3  of  the  Revised  Statutes,  chapter  50,  related  to* 
innholders,  retailers  of  spirituous  liquors,  or  other  persons  keep- 
ing a  house  of  public  entertainment.  This  was  amended  by  the 
Statutes  of  1844,  chapter  160,  so  as  to  include  victualers,  and 
persons  keeping  shops,  cellars,  or  any  other  place  of  public  en- 
tertainment or  refreshment.  For  the  purposes  of  this  section  so 
amended,  the  Lord's  day  was  declared  "to  include  the  time  be- 
tween the  midnight  preceding,  and  the  midnight  succeeding 
said  day." 

By  the  Statutes  of  1858,  chapter  151,  section  5  of  the  Revised 
Statutes,  chapter  50,  was  repealed,  and  the  following  section  wa» 
enacted:  "No  person  shall  be  present  at  any  game,  sport,  play, 
or  public  diversion,  except  concerts  of  sacred  music,  upon  the 
evening  following  the  Lord's  day;  nor  upon  the  evening  next 
preceding  the  Lord's  day,  unless  such  game,  sport,  play,  or 
public  diversion  shall  have  been  duly  licensed  by  the  persons  or 
board  authorized  by  law  to  grant  licenses  in  such  cases." 

Tn  the  General  Statutes,  chapter  84,  section  12,  the  legisla- 
ture made  a  general  provision,  for  the  first  time,  applicable  to 
all  the  sections  of  the  act,  as  follows:  "The  Lord's  day  shall  in- 
clude the  time  from  midnight  to  midnight."  This  does  not  ap- 
pear either  in  the  report  of  the  commissioners  or  in  the  amend- 
ments proposed  by  the  committee  of  the  legislature.  Section  4^. 
however,  contains  the  provisions  of  the  Statutes  of  1858,  chap- 
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ter  151,  relating  to  sacred  concerts  on  the  evening  following  the 
Lord's  day,  or  on  the  evening  of  the  day  next  preceding,  though 
the  word  "following"  was  changed  to  "of." 

The  Public  Statutes,  chapter  98,  follow  the  provisions  of  the 
General  Statutes  as  amended,  with  some  change  in  arrangement. 
In  1887,  the  words  "or  upon  the  evening  next  preceding  the 
Lord's  day"  were  struck  out:  Stats.  1887,  c.  391,  sec.  1. 

As  the  law  stood  in  1893,  while  it  implies  that  a  sacred  con- 
cert might  be  licensed  on  the  evening  of  the  Lord's  day,  and 
this  could  probably  be  done  under  the  Public  Statutes,  chapter 
102,  section  115,  yet  we  find  no  statute  for  licensing  a  concert 
of  any  kind  on  any  other  part  of  the  day. 

The  decision  of  the  learned  judge  of  the  court  below,  who 
found  for  the  plaintiff,  apparently  was  based  upon  the  theory 
that  a  license  could  have  been  obtained;  but  this  seems  to  ua 
not  warranted  by  the  law  in  force  at  the  time. 

588  Subsequently,  the  legislature  seems  to  have  supposed  that 
a  license  under  the  Public  Statutes,  chapter  102,  section  115, 
might  apply  to  the  Lord's  day,  for  there  was  added  thereto  the 
following  proviso:  "Provided,  however,  that  in  any  city  the 
mayor,  without  the  concurrence  of  the  aldermen,  or  the  board  of 
police  commissioners  in  case  there  is  such  a  board,  may  revoke 
or  suspend  such  license  for  holding  any  such  exhibition,  show, 
or  amusement  on  the  Lord's  day,  if  in  the  opinion  of  such  mayor 
or  board  such  revocation  or  suspension  will  be  for  the  beat  in- 
terests of  the  public":    Stats.  1894,  c.  353. 

Subsequently,  the  statutes  of  1894,  and  sections  1,  2,  of  the 
Public  Statutes,  chapter  98,  were  repealed,  and  other  provisions 
enacted:  Stats.  1895,  c.  434.  But  the  validity  of  the  contract 
must  be  determined  by  the  law  as  it  existed  in  1893,  and  by 
that  law,  as  we  interpret  it,  no  concert  of  any  kind  oould  be 
licensed  on  the  Lord's  day  except  after  sunset.  As  the  defend- 
ant could  not  have  obtained  a  valid  license  for  a  concert  of  any 
kind  in  the  afternoon  of  that  day,  we  need  not  consider  whether 
the  concerts  which  were  then  given  were  sacred  or  not. 

As  there  must  be  a  new  trial,  we  have  no  occasion  to  consider 
at  length  the  requests  asked  for  by  the  defendant.  It  is  enough 
to  say  that  they  were  in  substance  correct,  and  adapted  to  the 
case. 

Exceptions  sustained. 

CONTRACTS  —  WHEN  ENTIRE.— The  principle  by  which  the 
courts  are  governed  when  they  declare  that  a  contract  about  several 
things,  bnt  with  a  single  consideration  In  gross.  Is  entire  and  not  sev~ 
arable,  Is  that  It  Is  impossible  to  affirm  that  the  party  making  the 
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contract  would  have  consented  to  do  so  unless  he  had  supposed  that 
the  rights  to  be  acquired  thereunder  would  extend  to  all  the  things 
in  question:  Coleman  v.  Insurance  Co.,  49  Ohio  St  810;  34  Am.  St. 
Hep.  665.  The  entirety  of  a  contract  depends  upon  the  Intention  of 
the  parties:  Shiim  v.  Bodlne,  60  Pa.  St  182;  100  Am.  Dec.  560:  And 
an  entire  contract  when  founded  upon  an  indivisible  consideration 
part  of  which  is  illegal,  is  void:  Filson  v.  Himes,  5  Pa.  St  452;  47  Am. 
Dec  422,  and  note.  See  extended  note  to  Qill  v.  Benjamin,  54  Am. 
Rep.  624-630,  on  entire  contracts. 

SUNDAY  LAWS-CONTRACTS  IN  VIOLATION  OP.— Business 
transactions  in  violation  of  law  cannot  be  made  the  foundation  of  a 
valid  contract:  Buckley  v.  Humason,  50  Minn.  105;  86  Am.  St.  Rep. 
637,  and  note.  At  common  law,  Sunday  contracts  were  valid  unless 
expressly  prohibited:  Amis  v.  Kyle,  2  Yerg.  31;  24  Am.  Dec.  463,  and 
note.  So  it  is  held  that  contracts  made  on  Sunday  in  matters  of  busi- 
ness, other  than  such  as  are  prohibited  by  statute,  are  valid:  Roberts 
v.  Barnes,  127  Mo.  405:  48  Am.  St  Rep.  640,  and  note.  See  note  to 
Handy  v.  St.  Paul  Globe  Pub.  Co.,  16  Am.  St  Rep.  600.  As  to  the 
validity  of  Sunday  contracts,  see  notes  to  Coleman  v.  Henderson,  12 
Am.  Dec  292-204,  and  Allen  v.  Duffle*  88  Am.  Rep.  165-167. 
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[168  Massachusetts,  578.] 

A  GUARDIAN  HAS  NO  RIGHT  TO  PLEDGE  a  certificate 
of  stock  standing  in  the  name  of  bis  ward. 

A  BONA  FIDE  PURCHASER  OF  PROPERTY  FROM  ONE 
WHO  HAS  STOLEN  or  embezzled  it  acquires  no  title,  unless  it 
consists  of  negotiable  securities. 

NEGOTIABLE  INSTRUMENTS,  WHAT  ARE  NOT.— Certifi- 
cates of  stock,  even  when  indorsed  in  blank  for  the  purpose  of  au- 
thorizing the  making  of  an  instrument  of  transfer  over  the  signa- 
ture, are  not  negotiable  securities. 

GUARDIAN'S  SALE.— IT  IS  THE  DUTY  OF  ONE  PUR- 
CHASING  PROPERTY  held  by  a  guardian  to  ascertain  whether 
the  sale  is  authorized. 

ESTOPPEL.— HOLDERS  OF  CERTIFICATES  OF  STO<— 
are  not  estopped  from  reclaiming  them  by  the  fact  that  their  guard- 
ian indorsed  them  in  blank  and  left  them  in  the  possession  of  one 
who  sold  them  to  a  bona  fide  purchaser.  The  guardian  could  not 
have  anticipated  that  anyone  would  purchase  the  certificates  with- 
out inquiring  if  their  transfer  by  the  guardian  was  authorized. 

GUARDIAN'S  SALE— WHEN  VOID.— A  petition  for  the  sale  of 
personal  property  presented  in  the  name  of  a  guardian  by  E.  S.  F.t 
but  without  the  guardian's  knowledge  or  authority,  does  not  give 
the  court  jurisdiction.  The  order  of  sale  and  a  transfer  based  there- 
on are  void. 

H.  S.  Dewey,  for  the  defendants. 

B.  Foster,  for  the  plaintiffs. 

■*■  KNOWLTON,  J.  Each  of  the  plaintiffs  is  the  owner  of 
stock  in  the  Boston  and  Albany  Railroad  Company,  represented 
by  certificates  in  the  possession  of  Gray,  Dewey  &  Co.,  the  de- 
fendants.   The  plaintiff  in  the  first  case  owned  two  certificates 
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-one  for  nineteen  shares,  and  one  for  twelve  shares — both  of 
which  passed  into  the  hands  of  the  defendants,  and  were  sur- 
rendered by  them  in  exchange  for  a  new  certificate  for  thirty* 
one  shares,  issued  in  their  own  names.  The  plaintiff  in  the  sec- 
ond case  is  the  owner  of  one  certificate  for  twelve  shares,  which 
the  defendants  received,  and  which  has  not  been  surrendered. 
Both  of  the  plaintiffs  are  minors,  and  their  respective  certifi- 
cates were  made  in  their  own  names.  These  certificates  were  de- 
posited for  safekeeping  by  their  mother,  who  was  their  guardian, 
in  the  Pittsfield  National  Bank.  While  the  certificates  were  in 
the  bank,  the  guardian  borrowed  money  from  the  bank  for  her 
personal  use,  for  which  she  gave  her  notes,  and  at  the  same  time 
signed  upon  the  back  of  each  of  her  son's  certificates  a  blank 
form  of  transfer,  with  a  signature  as  follows:  "Simon  John 
O'Herron,  by  Mrs.  Catherine  O'Herron,  Guardian."  In  like 
manner  on  her  daughters  certificate  she  signed  with  the  signa- 
ture, "Nora  L.  O'Herron,  by  Mrs.  Catherine  O'Herron,  Guar- 
dian/' and  left  the  certificates  as  collateral  security  for  the  pay- 
ment of  her  notes.  This  transaction  occurred  on  or  about  Decem- 
ber 17, 1889.  On  or  about  December  20,  1889,  the  cashier  of  the 
bank,  one  Francis,  who  had  access  to  the  vault  where  these  cer- 
tificates were  kept,  took  them,  without  authority  from  anybody, 
and  delivered  them  to  the  defendants,  as  security  for  one  of  his 
personal  debts.  In  May,  1890,  the  guardian  paid  her  notes  at  the 
bank.  Some  time  in  the  year  1891,  the  defendants  took  the  two 
certificates  standing  in  the  name  of  Simon  John  O'Herron  to  the 
office  of  the  Boston  and  Albany  "Railroad  Company,  and  asked 
to  transfer  the  stock,  and  have  a  new  575  certificate  issued  in 
their  own  names.  The  corporation  refused  to  permit  a  transfer 
of  the  stock  or  the  issue  of  new  certificates  without  a  decree  of 
the  probate  court  authorizing  the  sale  of  the  stock.  Thereupon 
the  defendants  requested  Francis  to  procure  such  a  decree.  He 
then  had  a  petition  prepared  by  the  register  of  the  probate  court 
for  the  county  of  Berkshire,  in  the  name  of  the  guardian,  pray- 
ing for  leave  to  sell  and  transfer  the  certificates,  and  he  signed 
the  petition  as  follows:  "Catherine  O'Herron,  Guardian,  by  E.  S. 
Francis/'  On  this  petition,  on  Jnly,  21,  1891,  the  probate 
court  issued  a  decree  in  the  usual  form,  authorizing  the  guar* 
dian  to  sell  or  transfer  the  whole  or  any  part  of  the  stock.  All 
this  was  done  without  notice  of  the  petition  by  publication  or 
otherwise,  either  to  the  plaintiffs  or  to  their  guardian,  and  with- 
out the  knowledge  of  either  of  them.  The  transfer  of  the  stock 
was  then  made  on  the  books  of  the  Boston  and  Albany  Railroad 
Company,  and  a  new  certificate  for  thirty-one  shares  issued  to 
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the  defendants.  Francis  continued  to  act  as  cashier  of  the  bank 
until  his  death  by  suicide,  on  or  about  July  27,  1893,  when  his 
fraudulent  conduct  was  discovered,  and  his  estate  was  found  to 
be  insolvent  He  paid  the  dividends  on  the  stock  to  the  plain- 
tiffs9 guardian  regularly  as  long  as  he  lived.  At  the  time  of 
receiving  the  certificates  the  defendants  supposed  that  Francis 
was  rightfully  in  possession  of  them,  and  they  had  no  notice  of 
his  want  of  authority  to  pledge  them,  except  the  form  of  the 
certificates  and  of  the  transfers.  The  question  is,  whether  the 
defendants  acquired  a  good  title  to  the  stock  as  against  the 
plaintiffs.  It  not  necessary  to  consider  the  original  claim  of  the 
bank  to  the  stock  as  security  for  the  loans  to  the  guardian,  as 
the  loans  were  paid.  It  is  clear  that  the  guardian  had  no  right 
to  pledge  the  stock,  and  we  do  not  intimate  that  the  bank  ac- 
quired a  valid  title  to  it. 

Francis,  under  whom  the  defendants  derived  their  title,  had 
no  right  to  the  certificates,  but  held  them  feloniously.  They 
were  the  general  property  of  the  plaintiffs,  and  the  special 
property  of  the  bank,  which  had  the  possession  of  them  as 
bailee.  The  act  of  Francis  in  taking  them,  and  pledging  them 
as  his  own,  if  not  larceny  at  common  law,  was  at  least  embez- 
zlement, which  by  our  statute  is  deemed  to  be  larceny:  Pub. 
Stats.,  c  203,  sees.  37,  41.  A  bona  fide  purchaser  for  value 
from  one  who  has  taken  property  in  such  a  way  acquires  no  title 
to  it.  The  only  exception  *T6  to  this  rule  is  when  the  property 
consists  of  negotiable  securities:  Heckle  v.  Lurvey,  101  Mass. 
344,  345;  3  Am.  Rep.  366;  Spooner  v.  Holmes,  102  Mass.  503, 
607;  3  Am.  Rep.  491.  But  certificates  of  stock,  even  when  in- 
dorsed in  blank  for  the  purpose  of  authorizing  the  making  of 
an  instrument  of  transfer  over  the  signature,  are  not  negotiable 
securities.  This  is  settled  by  the  highest  authority:  Shaw  v. 
Spencer,  100  Mass.  382,  388;  97  Am.  Dec.  107;  1  Am.  Rep.  115; 
Shaw  v.  Railroad  Co.,  101  IT.  S.  557,  565,  566;  Knox  v.  Eden 
Musee  American  Co.,  148  N.  Y.  441;  51  Am.  St.  Rep.  700;  Ban- 
gor Electric  etc.  Co.  v.  Robinson,  52  Fed.  Rep.  520;  London 
etc.  Banking  Co.  v.  London  etc.  Bank,  20  Q.  B.  Div.  232.  It 
is  plain,  therefore,  that  the  defendants  cannot  maintain  their 
claim  on  the  ground  that  the  nature  of  the  property  takes  it 
out  of  the  general  rule  that  no  title  can  be  acquired  from  one 
who  has  no  title. 

It  is  contended  that  Statutes  1884,  chapter  229,  is  applicable 
to  these  cases.  If  we  assume  in  favor  of  the  defendants  that 
this  statute  will  protect  a  bona  fide  purchaser  or  pledgee  for 
value,  to  whum  a  certificate  of  stock  has  been  delivered  with 
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a  written  transfer  of  it,  or  a  written  power  of  attorney  to  sell, 
assign,  or  transfer  it,  signed  by  the  owner,  it  does  not  help  the 
defendants.  The  signature  on  the  hack  of  these  certificates  was 
not  that  of  the  owner,  hut  of  a  guardian  whose  trust  relation  to 
the  property  was  disclosed  on  the  face  of  the  papers.  In  their 
report  on  the  revision  of  the  statutes  (1834),  the  commissioners 
say,  in  a  note  to  chapter  70,  section  22  (which  is  section  21  in 
the  final  enactment),  that  they  have  made  the  provision  as  to 
sales  of  property  by  guardians  the  same  as  that  for  trustees  ap- 
pointed under  wills.  The  provision  for  trustees  under  wills 
is  found  in  the  Revised  Statutes,  chapter  69,  section  11,  in  the 
General  Statutes,  chapter  100,  section  14,  and  with  certain 
broader  provisions  from  more  recent  legislation  in  the  Public 
Statutes,  chapter  141,  section  20.  The  provision  in  regard  to 
guardians  is  found  in  General  Statutes,  chapter  109,  section  22. 
As  a  part  of  the  history  of  the  legislation,  see  also  the  Statutes 
of  1817,  chapter  190,  section  35,  and  the  Statutes  of  1820,  chap- 
ter 54,  section  3.  It  is  the  duty  of  one  purchasing  property 
held  by  a  trustee  to  ascertain  whether  the  transaction  appears 
to  be  within  the  trustee's  authority:  Atkinson  v.  Atkinson.  8 
Allen,  15;  Shaw  v.  Spencer,  100  Mass.  382;  97  Am.  Dec.  107; 
1  Am.  Rep.  115;  Loring  v.  Salisbury  Mills,  125  Mass.  138;  Smith 
v.  Burgess,  133  Mass.  511;  Loring  v.  Brodie,  134  Mass.  453; 
Colonial  Bank  v.  Cady,  15  App.  Cas.  267;  Duncan  v.  Jandon, 
15  Wall.  165.  The  statute  does  not  protect  the  purchaser  in  a 
case  like  the  present. 

577  It  is  contended,  further,  that  the  plaintiffs  are  estopped 
from  reclaiming  their  property  by  the  negligence  of  their  guar- 
dian in  leaving  their  certificates  at  the  bank,  indorsed  with  her 
signature.  The  principle  which  the  defendants  invoke  is  not 
applicable  to  the  facts.  Negligence  which  will  work  an  estoppel 
of  this  kind  must  be  a  proximate  cause  of  the  purchase  or  ad- 
vancement of  money  by  the  holder  of  the  property,  and  must 
enter  into  the  transaction  itself:  Swan  v.  North  British  Austra- 
lasian Co.,  7  Hurl.  &  N.  603;  2  Hurl.  &  C.  175;  Colonial  Bank 
v.  Cady,  15  App.  Cas.  267,  282;  Baxendale  v.  Bennett,  3  Q.  R 
Div.  525,  530;  Picker  v.  London  etc.  Banking  Co.,  18  Q.  B.  Div. 
515;  Knox  v.  Eden  Musee  American  Co.,  148  N.  Y.  441;  51 
Am.  St.  Bep.  700;  Arnold  v.  Cheque  Bank,  1  C.  P.  Div.  578,  587, 
588;  Scholfield  v.  Londesborough  (1895),  1  Q.  B.  536;  (189$) 
App.  Cas.  514;  Telegraph  Co.  v.  Davenport,  97  U.  S.  369;  Ban- 
gor Electric  Light  etc*  Co.  v.  Robinson,  52  Fed.  Rep.  520.  If 
the  negligence  is  such  as  might  be  an  appropriate  foundation  for 
an  action  at  law  to  recover  damages  by  one  who  advances  his 
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money,  it  may  be  availed  of  by  way  of  estoppel,  to  avoid  circuity 
of  action.  But  the  facts  of  this  case  fall  short  of  showing  such 
negligence.  The  guardian  intrusted  the  certificates  to  a  na- 
tional bank  of  good  reputation.  Neither  she  nor  anybody  else 
had  any  reason  to  anticipate  larceny  or  embezzlement  of  the 
property,  and  a  fraudulent  use  of  it,  to  deceive  others,  by  a 
trusted  officer  of  the  bank.  She  had  no  reason  to  expect  that, 
if  the  certificates  were  stolen,  anybody  would  take  them  without 
inquiring  whether,  as  trust  property,  they  had  been  disposed  of 
by  the  guardian  for  the  benefit  of  her  wards.  The  conduct  of 
the  guardian  was  not  a  cause,  but  a  mere  condition,  of  the  de- 
fendants' advance  of  money  upon  the  faith  of  the  certificates.  A 
criminal  act  of  Francis  intervened  as  the  cause  of  the  defend- 
ants' loss,  and  this  the  guardian  had  no  reason  to  anticipate. 

When  the  certificates  of  stock  came  into  the  hands  of  the  de- 
fendants, they  showed  on  their  face  that  they  had  not  been 
assigned  or  transferred  by  their  owners,  but  only  by  one  who 
stood  in  a  relation  of  trust  to  the  owners.  The  transfer  had  not 
been  completed,  and  the  stock  still  stood  in  the  names  of  the 
plaintiffs  on  the  books  of  the  corporation.  There  was  only  a 
signature  of  the  guardian  upon  each  certificate,  appended  to  a 
•7S  blank  which  contained  nothing  to  show  the  nature  of  the 
transaction  by  which  it  came  into  the  hands  of  Francis.  There 
was  nothing  to  indicate  that  the  plaintiffs  had  received  value  for 
the  stock.  Francis,  who  presented  the  certificates,  was  using 
them  solely  for  his  personal  benefit.  On  the  face  of  the  paper 
there  was  notice  to  the  defendants  that  they  were  trust  property 
while  in  the  hands  of  the  guardian.  The  defendants  were  put 
upon  inquiry,  and  'they  had  no  right  to  receive  them  as  a  pledge 
for  Frauds'  debt,  without  at  least  having  information  of  facts 
which  would  warrant  them  in  believing  that  the  plaintiffs'  in- 
terests  had  been  protected  in  the  transaction  by  which  they 
came  into  the  hands  of  Francis.  Apparently,  they  made  no  in- 
quiry, but  took  them  as  they  were,  knowing  that  the  plaintiffs 
were  to  receive  nothing  from  the  disposition  which  Francis  then 
made  of  them.  We  are  of  opinion  that  there  is  no  principle  of 
estoppel  that  can  be  invoked  in  favor  of  the  defendants  to  de- 
prive the  plaintiffs  of  their  property. 

The  decree  of  the  probate  court  does  not  give  effect  to  the 
claim  of  the  defendants.  It  was  not  made  until  long  after  the 
transfer  to  them.  It  purported  to  authorize  a  sale  of  the  stock, 
and  not  a  pledge  of  it,  much  less  a  pledge  of  it  for  the  benefit 
of  others  than  the  plaintiffs.  But,  above  all,  the  probate  court 
acquired  no  jurisdiction  of  the  case  as  against  the  plaintiffs* 
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No  case  nor  any  proper  party  was  oyer  before  the  court  in  re- 
gard to  the  sale  of  the  stock.  The  unauthorized  signature  and 
appearance  of  Francis  availed  nothing  as  against  the  plaintiffs 
or  their  guardian:  Jochumsen  v.  Suffolk  Say.  Bank,  3  Allen, 
87;  Scott  v.  McNeal,  154  U.  S.  34,  46. 

The  fact  that  the  Pittsfield  National  Bank  is  paying  the  ex- 
penses of  the  plaintiffs*  litigation  is  immaterial.  The  plaintiffs 
are  proceeding  in  their  own  rights  and  on  their  own  equities. 
They  may  elect  to  proceed  to  recover  back  their  stock,  even 
though  they  might  have  a  different  kind  of  remedy  against  the 
bank.  There  is  nothing  in  law  or  in  equity  to  forbid  their  ac- 
ceptance of  such  aid  in  the  litigation  as  the  bank  may,  for  its 
own  interest,  choose  to  render  them.  There  is  no  privity  be- 
tween the  bank  and  the  defendants.  The  act  of  Francis  by 
which  the  defendants  obtained  their  possession  was  a  wrong 
against  the  bank  and  the  plaintiffs,  as  well  aa  against  the  de- 
fendants. 

Decree  in  each  case  affirmed. 


GUARDIAN  AND  WARP— POWERS  OF  GUARDIAN— SALES 
BY— PETITION.- The  petition  to  a  probate  court  by  a  guardian  for 
leave  to  Bell  the  real  estate  of  his  ward  is  the  foundation  upon  which 
to  base  the  jurisdiction  of  the  court,  and  must  allege  sufficient  facts 
to  give  the  court  power  to  authorise  the  sale:  Tracy  t.  Roberta,  88 
Me.  310;  51  Am.  St.  Rep.  394,  and  note.  Parties  who  purchase  from 
a  guardian  the  real  estate  of  his  ward  must  ascertain  whether  he  has 
full  legal  authority  to  make  a  valid  title  thereto  before  they  deal 
with  him.  Iu  such  case,  the  doctrine  of  caveat  emptor  applies:  Lea- 
ders v.  Thomas,  36  Ma.  518;  48  Am.  St  Rep.  255,  and  note. 

NEGOTIABLE  INSTRUMENTS- WHAT  ARE  — RIGHTS  OF 
BONA  FIDE  PURCHASERS.- The  term  "negotiable,"  in  its  enlarged 
signification,  applies  to  any  written  security  which  may  be  transfer- 
red by  indorsement  or  delivery,  so  as  to  vest  in  the  indorsee  such 
legal  title  as  will  enable  him  to  maintain  an  action  thereon  In  his 
own  name:  Odell  v.  Gray,  15  Mo.  337;  55  Am.  Dec  147.  An  Instru- 
ment to  be  negotiable  should  be  payable  in  money,  to  order  or  bear- 
er, unconditionally,  and  at  all  events,  and  should  be  for  a  sura  cer- 
tain: Monographic  note  to  Woolley  v.  Sergeant,  14  Am.  Dec.  422. 
One  who  deals  In  non-negotiable  property  acquires  It  subject  to  all 
equities  concerning  It,  whether  he  knows  thereof  or  not:  Goff  v. 
Miller,  41  W.  Va.  683;  50  Am.  St  Rep.  880,  and  note.  Bat  uhe  rule 
is  different  as  to  bona  flde  purchasers  of  negotiable  instruments: 
Ditch  v.  Western  Nat  Bank,  79  M'1.  192;  47  Am.  St.  Rep.  875,  and 
note;  Second  Nat  Bank  v.  Morgan,  16b  Pa.  8t  109;  44  Am.  8t  Rep. 
062.  and  note. 
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Singer  Manufacturing  Company  v.  Reynolds. 

(163  MAflBACHIWRTO,  688.] 

SURETIES  ARE  NOT  RELEASED  by  the  Imposing  of  addi- 
tional duties  on  their  principal,  when  the  bond  stipulates  that  the 
principal  is  employed  for  the  transaction  of  such  business  as  the 
obligees  in  the  bond  may  intrust  to  him,  and  that  he  will  faithfully 
perform  his  duties  under  such  employment,  or  otherwise,  and 
whether  under,  or  in  tlje  absence  of,  any  present  or  future  contract, 
agreement,  or  understanding  or  any  changes  therein,  either  with  or 
without  notice  to  either  of  the  obligors. 

PRINCIPAL,  AND  SURETY— EVIDENCE.— THE  ADMIS- 
SIONS OF  A  PRINCIPAL,  are  evidence  against  his  sureties  to  es- 
tablish liability  on  the  part  of  the  principal  for  which  the  sureties 
are  also  answerable. 

BONDS— ATTORNEYS  FEES,  WHEN  IN  ADDITION  TO 
PENALTY.— A  bond  in  the  sum  of  five  hundred  dollars  and  ten  per 
cent  attorney's  foes  is  a  promise  to  pay  two  different  things,  to  wit, 
the  sum  of  five  hundred  dollars  and  an  attorney's  fee  of  ten  per 
cent,  and  a  recovery  of  both  may  be  had  on  a  breach  of  the  condi- 
tions of  the  bond. 

J.  D.  McLaughlin,  for  the  defendants. 
A.  H.  Lyman,  for  the  plaintiff. 

■■•  BARKER,  J.  The  hand  was  given  by  the  defendants 
jointly  and  severally.  The  declaration  is  in  one  count  against 
them  both,  and  they  appeared  by  the  same  counsel,  who  filed  one 
answer  for  both.  The  finding  is  against  them  jointly  for  five 
hundred  dollars  as  the  penal  sum  of  the  bond,  with  an  order  for 
execution  against  both  for  a  sum  found  due  upon  chancering 
the  bond  in  accordance  with  the  Public  Statutes,  chapter  171, 
sections  9,  10. 

The  defendant  Reynolds  was  employed  by  the  plaintiff,  and 
three  written  contracts  concerning  his  employment  were  entered 
into  between  him  and  the  plaintiff,  one  at  the  same  time  as  the 
bond,  and  the  others  on  November  6,  1892,  and  June  17,  1893, 
respectively.  The  first  and  second  were  alike,  and  the  third 
differed  only  in  providing  that  Reynolds  should  be  paid  a  com- 
mission on  all  moneys  collected  and  paid  over  by  him,  in  addi- 
tion to  the  salary  and  commission  on  sales  stipulated  in  the 
earlier  contracts.  It  did  not  appear  that  the  defendant  Leonard 
had  actual  knowledge  of  the  making  of  the  last  contract. 

The  presiding  justice,  sitting  without  a  jury,  held  that  the 
penal  sum  of  the  bond  was  five  hundred  dollars,  found  against 
the  defendants  in  that  sum,  and  included  in  his  award  of  the 
amount  for  which  execution  should  issue,  a  sum  of  fifty  dollars, 
which  was  agreed  to  be  a  reasonable  sum  for  services  rendered 
by  the  plaintiff's  attorney. 
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1.  The  first  contention  is,  that  neither  defendant  is  liable 
upon  the  bond,  because  Reynolds'  defaults  occurred  after  the 
making  of  the  last  contract,  by  which  they  contend  that  he  was 
newly  employed  and  the  risk  substantially  increased.  The  bond 
states  that  it  "is  expressly  intended  as  a  continuing  guaranty"; 
and  the  condition,  after  reciting  that  Reynolds  has  entered  the 
employ  of  the  plaintiff  company  "for  the  transaction  of  such 
business  as  they  may  intrust  to  him,"  is,  in  substance,  that  he 
shall  faithfully  perform  his  duties  to  the  plaintiff  "by  virtue  of 
his*  said  employment,  or  otherwise,  and  whether  under  or  in  the 
absence  of  any  present  or  future  contract,  agreement,  or  under- 
standing, verbal  or  written,  or  any  change  whatever  therein, 
either  with  or  without  notice  to  either  of  said  obligors  other 
than  the  said  employ^."  These  explicit  stipulations  cover  the 
defaults  of  Reynolds  under  590  the  last  contract,  which  is 
within  the  precise  terms  of  the  bond:  See  Amicable  Ins.  Co. 
v.  Sedgwick,  110  Mass.  163;  Singer  Mfg.  Co.  v.  Allen,  122  Mass. 
467;  Rollstone  Nat  Bank  v.  Carleton,  136  Mass.  226;  Eastern 
B.  R.  Corp.  v.  Loring,  138  Mass.  381.  The  cases  of  Chelmsford 
Co.  v.  Demarest,  7  Gray,  1,  Middlesex  Mfg.  Co.  v.  Lawrence,  1 
Allen,  339,  Lexington  etc.  R.  R.  Co.  v.  El  well,  8  Allen,  371,  and 
Richardson  School  Fund  v.  Dean,  130  Mass.  242,  cited  by  the 
defendants,  are  not  in  point. 

2.  The  defendants  contend  that  the  written  statement  or  ad- 
mission of  Reynolds  was  not  admissible  in  evidence  against 
Leonard.  But  the  action  was  a  joint  action  against  both.  It 
sufficiently  appears  that  Reynolds  was  the  principal  and  Leon- 
ard a  surety.  The  admission  of  the  principal  was,  under  our  de- 
cisions, admissible  against  both:  Martin  v.  Root,  17  Mass.  222, 
227;  Frye  v.  Barker,  4  Pick.  382,  384;  Bridge  v.  Gray,  14  Pick. 
55,  61;  25  Am.  Dec.  358;  Amherst  Bank  v.  Root,  2  Met.  522, 
541.  It  is  urged  that  this  doctrine  should  no  longer  be  applied, 
because  parties  to  actions  may  now  testify,  and  because  several 
judgments  may  now  be  rendered  against  joint  defendants.  But 
the  doctrine  has  been  restated  by  this  court  since  those  changes 
in  practice  have  occurred:  See  Choate  v.  Arrington,  116  Mass. 
552,  556;  Dennie  v.  Williams,  135  Mass.  28,  29.  We  are  dis- 
posed to  adhere  to  it,  so  far  as  it  is  involved  in  the  present  case. 

3.  The  remaining  contention  is,  that  execution  should  not 
have  been  ordered  for  the  attorney's  fee  as  damages.  The  bond 
is,  in  substance,  a  bond  of  indemnity  against  loss  by  the  mis- 
conduct of  Reynolds,  and  it  recites  that  the  obligors  are  bound 
to  the  plaintiff  "in  the  sum  of  five  hundred  dollars,  and  ten 
per  cent  attorney's  fees,*'  for  the  payment  of  which  they  bind 
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themselves  jointly  and  severally.  The  defendants  asked  a  rul- 
ing that  this  provision  was  a  part  of  the  penalty  of  the  bond. 
Upon  that  construction  the  bond  would  be  the  same  in  effect 
as  if  in  the  penal  sum  of  B91  five  hundred  and  fifty  dollars,  in 
which  case  the  judgment,  under  our  practice,  would  be  for  that 
sum,  and  if  that  was  the  only  effect  of  the  provision,  nothing 
would  be  included  upon  that  account  in  the  amount  for  which 
execution  would  be  ordered. 

We  do  not  construe  the  provision  as  intended  merely  to  in- 
crease by  ten  per  cent  the  penalty  of  five  hundred  dollars.  If 
it  had  merely  been  the  intention  to  make  the  penal  sum  five 
hundred  and  fifty  dollars,  the  parties  would  have  caused  the 
bond  to  be  so  written.  The  language  makes  the  obligors'  prom- 
ise to  pay  two  separate  things,  a  sum  of  five  hundred  dollars, 
and  a  ten  per  cent  attorney's  fee.  Each  of  these  provisions  was 
to  be  void  if  Reynolds  dealt  faithfully.  He  has  not  so  dealt, 
each  promise  has  been  broken,  and  the  plaintiff  asks  to  have 
each  promise  enforced.  If  the  promise  to  pay  an  attorney's  fee 
is  an  added  penalty,  one  effect  would  be  to  increase  the  judg- 
ment, which  must  be  for  the  amount  of  the  penal  sum.  The 
defendants  cannot  complain  that  the  judgment  was  not  larger. 
The  fair  interpretation  of  the  language  is,  that  the  obligors 
promised  to  pay  to  the  plaintiff  an  attorney's  fee  of  ten  per  cent 
unless  Reynolds  made  no  default,  and  this  in  addition  to  the 
payments  which  the  bond  would  have  obliged  them  to  make  if 
there  had  been  nothing  said  in  it  as  to  an  attorney's  fee. 

The  defendant  does  not  contend  that  the  ten  per  cent  should 
be  reckoned  upon  the  amount  for  which  execution  would  other- 
wise issue,  rather  than  upon  the  penal  sum  specified,  nor  that 
the  provision  for  an  attorney's  fee  is  invalid,  and  we  express  no 
opinion  upon  those  questions* 

Exceptions  overruled. 

gURETYSHIP— CONSTRUCTION  OP  CONTRACT— RELEASE 
OF  SURETY.— A  contract  of  suretyship,  though  only  enforced  ac- 
cording to  Its  terms,  is,  nevertheless,  nothing  more  than  a  contract, 
and,  In  construing  it,  the  actual  intention  of  the  parties  must  pre- 
Tail:  Fink  v.  Farmer's  Bank,  178  Pa.  St.  154;  56  Am.  St  Rep.  746. 
Ordinarily,  sureties  are  not  answerable  for  extraofttclal  acts  or  un- 
dertakings of  their  principal:  Wllkes-Barre  v.  Rockafellow,  171  Pa. 
St.  177;  50  Am.  St.  Rep.  795,  and  note.  But  In  order  that  a  change 
in  the  principal's  duties  may  release  his  surety,  the  change  must  be 
such  as  to  make  it  inequitable  to  enforce  his  undertaking  upon  a 
state  of  facts  not  within  the  contemplation  of  the  parties  and  not 
consented  to  by  the  surety:  Shackamazon  Bank  r.  Yard,  150  Pa.  St 
351;  30  Am.  St  Rep.  807,  and  note.  See  Garnett  v.  Farmers'  Nat 
Bank,  91  Ky.  614;  84  Am.  St  Rep.  246,  and  note. 
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SURETYSHIP- EVIDENCB-ADMI88ION8  OF  PRINCIPAL.- A 
principal's  admissions  are  prima  facie  evidence  against  his  sureties, 
and  cast  the  burden  of  proof  upon  them:  Stephens  v.  Crawford,  1  Ga» 
674;  44  Am.  Dec  680.  But  they  must  be  made  in  the  course  of  the 
business  for  which  the  surety  obligates  himself,  so  as  to  become 
part  of  the  res  gestae:  Blair  v.  Perpetual  Ins.  Oc,  10  Mo.  669;  47  Am. 
Dec.  120.  See  Wilson  r.  Green,  26  V t  460;  00  Am.  Dec  279,  and 
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Littlb  v*  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company. 

[66MlinuMTA,4ft.] 

ACTIONS  FOB  INJURY  TO  LAND  ARE  TRANSITORY.— Aa 
action  for  damages  for  iujuries  to  real  property  Is  on  principle  Just 
as  transitory  In  Its  nature  as  one  on  contract  or  for  a  tort  committed 
on  the  person  or  personal  property.  It  is  a  personal  action  and  may, 
therefore,  be  maintained  In  this  state  for  Injury  to  land  lying  in 
another  state. 

ACTIONS-INJURY  TO  LAND  IN  ANOTHER  STATE-OON- 
STRUCTION  OP  STATUTE.— A  statute  requiring  actions  for  in- 
juries to  real  property  to  be  brought  in  the  county  where  the  sub- 
ject of  the  action  Is  situated  settles  the  rule  and  indicates  the  pol- 
icy of  the  state  as  to  actions  for  Injuries  to  real  property  within 
the  state,  but  does  not  affect  such  causes  of  action  arising  out  of 
the  state. 

Action  brought  by  Little  against  the  railway  company  to  re- 
coyer  damages  for  injuries  to  land  situate  in  Wisconsin,  caused 
by  the  negligence  of  the  defendant,  while  running  its  train 
past  the  plaintiffs'  land,  in  setting  a  fire  which  damaged  the 
land  and  burned  the  personal  property.  The  defendant  denied 
the  jurisdiction  of  ihe  court,  on  the  ground  that  the  legislature 
of  Wisconsin  had,  before  the  time  at  which  the  alleged  damages 
arose,  enacted  that  all  actions  for  injury  to  real  property  should 
be  tried  within  the  county  in  which  the  subject  of  the  action 
was  situated.  The  plaintiff  demurred  to  this  portion  of  the 
answer,  and  it  was  stipulated  that,  for  the  purpose  of  the  de- 
murrer, the  action  should  be  treated  as  if  it  were  solely  for  the 
recoTery  of  injuries  to  real  property  in  Wisconsin.  The  plain- 
tiff appealed  from  an  order  overruling  the  demurrer  on  the 
ground  that  the  complaint  did  not  state  a  cause  of  action. 

(4JU> 
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Henry  C.  James,  for  the  appellant. 
L.  K.  Luge  and  Thomas  Wilson,  for  the  respondent. 

80  MITCHELL,  J.  This  action  was  brought  to  recover  dam- 
ages for  injuries  to  real  estate  situated  in  Wisconsin,  caused  by 
the  negligence  of  the  defendant.  The  question  presented  is,  Can 
the  courts  of  this  state  take  cognizance  of  actions  to  recover 
damages  to  real  estate  lying  without  the  state?  In  other  words, 
Is  such  an  action  local  or  transitory  in  its  nature? 

The  history  of  the  progress  of  the  English  common  law  re- 
specting the  locality  of  actions  will  aid  in  determining  how  this 
question  ought  to  be  decided  on  principle.  Originally,  all  ac- 
tions were  local.  This  arose  out  of  the  constitution  of  the  old 
jury,  who  were  but  witnesses  to  prove  or  disprove  the  allega- 
tions of  the  parties,  and  hence  every  case  had  to  be  tried  by  a 
jury  of  the  vicinage,  who  were  presumed  to  have  personal  knowl- 
edge of  the  parties  as  well  as  of  the  facts.  But,  as  circum- 
stances and  conditions  changed,  the  courts  modified  the  rule  in 
fact,  although  not  in  form.  For  that  purpose  they  invented  a 
fiction  by  which  a  party  was  permitted  to  allege,  under  a  vide- 
licet, that  the  place  where  the  contract  was  made  or  the  trans- 
action occurred  was  in  any  county  in  England.  The  courts  took 
upon  themselves  to  determine  when  this  fictitious  averment 
should  and  when  it  should  not  be  traversable.  They  would  hold 
it  not  traversable  for  the  purpose  of  defeating  an  action  it  was 
invented  to  sustain,  but  always  traversable  for  the  purpose  of 
contesting  a  jurisdiction  not  intended  to  be  protected  by  the 
fiction.  Those  actions  in  which  it  was  held  not  traversable  came 
to  be  known  as  transitory,  and  those  in  which  it  was  held  trav- 
ersable as  local,  actions.  Actions  for  personal  torts,  wherever 
committed,  and  upon  contracts  (including  those  respecting 
lands),  wherever  executed,  were  deemed  transitory,  and  might  be 
brought  wherever  the  defendant  could  be  found. 

51  As  respects  actions  for  injuries  to  real  property,  we  can- 
not discover  that  it  was  definitely  settled  in  England  to  which 
class  they  belonged  prior  to  the  American  Revolution.  As  late 
as  1774,  in  the  leading  case  of  Moetyn  v.  Fabrigas,  1  Cowp.  161, 
2  Smith  Lead.  Cas.,  9th  ed.,  916,  Lord  Mansfield,  who  did  more 
than  any  other  jurist  to  brush  away  those  mere  technicalities 
which  had  so  long  obstructed  the  course  of  justice,  referred  to 
two  cases  in  which  he  had  held  that  actions  would  lie  in  England 
for  injuries  to  real  estate  situated  abroad.  In  that  same  case 
he  said:  "Can  it  be  doubted  that  actions  may  be  maintained 
here,  not  only  upon  contracts,  which  follow  the  persons,  but 
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for  injuries  done  by  subject  to  subject,  especially  for  injuries 
▼here  the  whole  that  is  prayed  is  a  reparation  in  damages  or  satis- 
faction to  be  made  by  process  against  the  person  or  his  effects 
within  the  jurisdiction  of  the  court ?"  While  all  that  is  there 
said  as  to  actions  for  injuries  to  real  property  is  obiter,  yet  it 
clearly  indicates  the  views  of  that  great  jurist  on  the  subject 
And  we  cannot  discover  that  it  was  fully  settled  in  England  that 
actions  for  injuries  to  lands  were  local  until  the  decision  of  Doul- 
son  v.  Matthews,  4  Term  Hep.  503,  in  1792 — sixteen  years  after 
the  declaration  of  American  independence.  The  courts  of  Eng- 
land seem  to  have  finally  settled  down  upon  the  rule  that  an 
action  is  transitory  where  the  transaction  on  which  it  is  founded 
might  have  taken  place  anywhere,  but  is  local  when  the  trans- 
action is  necessarily  local — that  is,  could  only  have  happened  in 
a  particular  place.  As  an  injury  to  land  can  only  be  com- 
mitted where  the  land  lies,  it  followed  that,  according  to  this 
test,  actions  for  such  injuries  were  held  to  be  local.  As  the  dis- 
tinction between  local  and  transitory  venues  was  abolished  by  the 
judicature  act  of  1873,  we  infer  that  actions  for  injuries  to  lands 
lying  abroad  may  now  be  maintained  in  England. 

It  is  somewhat  surprising  that  the  American  courts  have  gen- 
erally given  more  weight  to  the  English  decisions  on  the  subject 
rendered  after  the  Revolution  than  to  those  rendered  before,  and 
hence  have  almost  universally  held  that  actions  for  injuries  to 
lands  are  local.  In  the  leading  case  of  Livingston  v.  Jefferson,  1 
Brock.  203,  4  Hughes,  606,  which  has  done  more  than  any  other 
to.  mold  M  the  law  on  the  subject  in  this  country,  Chief  Justice 
Marshall  argued  against  the  rule,  showing  that  it  was  merely 
technical,  founded  on  no  sound  principle,  and  often  defeated  jus- 
tice; but  concluded  that  it  was  so  thoroughly  established  by  au- 
thority that  he  was  not  at  liberty  to  disregard  it.  But  so  unsatis- 
factory and  unreasonable  is  the  rule  that  since  that  time  it  has, 
in  a  number  of  states,  been  changed  by  statute,  and  in  others  the 
courts  have  frequently  evaded  it  by  metaphysical  distinctions  in 
order  to  prevent  a  miscarriage  of  justice.  Chief  Justice  Marshall's 
own  state  of  Virginia  changed  the  rule  by  statute  as  early  as  1819. 
Some  courts  have  made  a  subtle  distinction  between  faults  of 
omission  and  of  commission.  Thus  in  Titus  v.  Frankfort,  15  Me. 
89,  which  was  an  action  against  a  town  for  damages  sustained  by 
reason  of  defects  in  a  highway,  it  was  held  that,  while  highways 
must  be  local,  the  neglect  of  the  defendant  to  do  its  duty,  being 
a  mere  nonfeasance,  was  transitory.  It  has  also  been  held  that 
where  trespass  upon  land  is  followed  by  the  asportation  of  timber 
severed  from  the  land,  if  the  plaintiff  waives  the  original  trespass, 
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and  sues  simply  for  the  conversion  of  the  property  sa  carried  away, 
the  action  would  become  transitory:  American  Uni>n  Tel.  Co.  ▼. 
Middleton,  80  N.  Y.  408;  Whidden  t.  Seelye,  40  Me;  247;  63  Am. 
Dec.  661.  Again,  it  has  been  sometimes  held  that1  an  action  for 
injuries  to  real  estate  is  transitory  where  the  gravamen  of  the  ac- 
tion is  negligence — as  for  negligently  setting  fire  to  the  plaintiff's 
premises:  Home  Ins.  Co.  y.  Pennsylvania  R.  B.  Co.,  11  Hun,  182; 
Barney  v.  Burstenbinder,  7  Lans.  210.  In  Ohio,  the  rule  has  been 
repudiated,  at  least  as  to  causes  of  action  arising  within  the  state, 
as  being  wholly  unsuited  to  their  condition,  because,  under  their 
judicial  system,  it  would  result  in  many  cases  in  a  total  denial 
of  justice:  Renin  t.  Grier,  10  Ohio,  209. 

Almost  every  court  or  judge  who  has  ever  discussed  the  ques- 
tion has  criticised  or  condemned  the  rule  as  technical,  wrong  on 
principle  and  often  resulting  in  a  total  denial  of  justice,  and  yet 
has  considered  himself  bound  to  adhere  to  it  under  the  doctrine 
of  stare  decisis. 

An  action  for  damages  for  injuries  to  real  property  is  on  princi- 
ple just  as  transitory  in  its  nature  as  one  on  contract  or  for  a  tort 
committed  on  the  person  or  personal  property.  The  reparation  is 
purely  personal,  and  for  damages.  Such  an  action  is  purely  person- 
al, and  in  no  sense  real.  Every  argument  founded  on  practical  con- 
siderations M  against  entertaining  jurisdiction  of  actions  for  in- 
juries to  lands  lying  in  another  state  could  be  urged  as  to  actions 
on  contracts  executed,  or  for  personal  torts  committed,  out  of  the 
state,  at  least  where  the  subject  matter  of  the  transaction  is  not 
within  the  state.  Take,  for  example,  personal  actions  on  contracts 
respecting  lands  which  are  conceded  to  be  transitory.  An  investi- 
gation of  title  of  boundaries,  etc.,  may  be  desirable,  and  often 
would  be  essential  to  the  determination  of  the  case,  yet  such  con- 
siderations have  never  been  held  to  render  the  actions  local.  An- 
other serious  objection  to  the  rule  is,  that  under  it  a  party  may 
have  a  clear,  legal  right  without  a  remedy  where  the  wrongdoer 
cannot  be  found,  and  has  no  property  within  the  state  where  the 
land  is  situated.  As  suggested  by  plaintiff's  counsel,  if  the  rule 
be  adhered  to,  all  that  the  one  who  commits  an  injury  to  land, 
whether  negligently  or  willfully,  has  to  do  in  order  to  escape  lia- 
bility, is  to  depart  from  the  state  where  the  tort  was  committed, 
and  refrain  from  returning.  In  such  case  the  owner  of  the  land 
is  absolutely  remediless. 

We  recognize  the  respect  due  to  judicial  precedents,  and  the  au- 
thority of  the  doctrine  of  stare  decisis;  but,  inasmuch  as  this  rule 
is  in  no  sense  a  rule  of  property,  and  as  it  is  purely  technical, 
wrong  in  principle,  and  in  practice  often  results  in  a  total 
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of  justice,  and  has  been  so  generally  criticised  by  eminent  jurists, 
we  do  not  fed  bound  to  adhere  to  it,  notwithstanding  the  great 
array  of  judicial  decisions  in  its  favor.  If  the  courts  of  England, 
generations  ago,  were  at  liberty  to  invent  a  fiction  in  order  to 
change  the  ancient  rule  that  all  actions  were  local,  and  then  fix 
their  own  limitations  to  the  application  of  the  fiction,  we  cannot 
see  why  the  courts  of  the  present  day  should  deem  themselves 
slavishly  bound  by  those  limitations. 

It  is  suggested  that  the  statutes  of  this  state,  in  conformity  to 
the  old  rule,  make  actions  for  injuries  to  real  property  local:  Gen. 
Stats.  1894,  sees.  5182,  5183.  This  is  true,  and,  strangely  enough, 
in  1885  the  legislature  went  so  far  as  to  provide  that,  if  the  county 
designated  in  the  complaint  is  not  the  proper  one,  the  court 
should  have  no  jurisdiction  of  the  action.  But  this  statute  has 
no  application  to  causes  of  action  arising  out  of  the  state.  While 
it  settles  the  rule  and  indicates  the  policy  of  this  state  as  to  actions 
for  injuries  to  real  property  within  the  state,  we  do  not  think  it 
ought  to  have  any  weight  **  in  determining  what  the  rule  should 
be  as  to  causes  of  action  arising  out  of  the  state,  which  can  have 
no  local  venue  here  under  the  provisions  of  the  statute.  It  does 
not  appear  whether  the  plaintiff  lives  in  this  state  or  in  Wiscon- 
sin, but  this  is  immaterial,  for  the  place  of  his  residence  cannot 
affect  the  nature  of  the  action.  It  is  also  true  that  in  this  partic- 
ular case  jurisdiction  of  the  defendant  could  be  obtained  in  Wis- 
consin, but  this  fact  is  likewise  immaterial,  and  for  the  same  rea- 
son. 

Order  reversed. 

BUCK,  J.,  DISSENTED.  "The  doctrine,"  be  said,  "laid  down  in  the 
foregoing  opinion  is  conceded  to  be  against  the  great  weight  of  ju- 
dicial authority,  and,  according  to  my  view,  Is  unsound  In  principle, 
and  contrary  to  a  wise  public  policy.  The  plaintiff  is  a  citizen  of 
the  state  of  Wisconsin,  and  the  defendant  a  railroad  corporation 
organized  under  the  laws  of  that  state  with  Its  line  constructed 
therein  and  extending  into  this  state.  The  action  Is  brought  hi 
Minnesota  to  recover  for  damages  done  by  the  defendant  to  plaintiff's 
real  estate  situate  In  the  state  of  Wisconsin.  In  my  opinion,  the 
action  Is  one  clearly  local  in  its  nature,  and  not  transitory,  and  the 
courts  of  this  state  have  no  jurisdiction  over  the  subject  matter. 

"In  Cooley  on  Torts,  page  471,  it  Is  said  that:  'The  distinction  be- 
tween transitory  and  local  actions  Is  this:  If  the  cause  of  action  is 
one  that  might  have  arisen  anywhere,  then  It  Is  transitory;  but  if  it 
could  only  have  arisen  In  one  place,  then  It  Is  local.  Therefore, 
while  an  action  of  trespass  to  the  person  or  for  the  conversion  of 
goods  Is  transitory,  an  action  for  flowing  lands  Is  local,  because  they 
can  be  flooded  only  where  they  are.  For  the  most  part,  the  actions 
which  are  local  are  those  brought  for  the  recovery  of  real  estate^ 
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or  for  Injuries  thereto  or  to  easements.  [Here  the  Injury  alleged 
consisted  In  burning  the  grass,  roots,  vegetable  mold,  and  other  ma- 
terial forming  part  of  the  plaintiff's  land.]  ....  That  actions  for 
trespasses  on  lands  in  a  foreign  country  cannot  be  sustained  is  the 
settled  law  in  England  and  in  this  country.' 

"I  am  not  able  to  state  whether  It  has  been  changed  by  statutory 
enactment,  and  the  majority  opinion  merely  Infers  that  it  has  been 
so  changed.  Blackstone,  whose  Commentaries  were  written  and  de- 
livered in  the  form  of  lectures  before  the  students  of  Oxford  Univer- 
sity In  1758,  says,  (in  volume  3,  page  384),  that:  4A11  over  the  world 
actions  transitory  follow  the  person  of  the  defendant,  while  ter- 
ritorial suits  must  be  discussed  In  the  territorial  tribunal.  I  may  sue 
a  Frenchman  here  for  a  debt  contracted  abroad;  but  lands  lying  In 
France  must  be  sued  for  there,  and  English  lands  must  be  sued  for 
lu  the  kingdom  of  England.' 

"The  case  of  Mostyn  v.  Fabrigas,  1  Oowp.  161,  decided  In  1774,  Is 
referred  to  as  a  leading  case,  yet  the  question  here  involved  was  not 
before  the  court  in  that  case.  There  the  plaintiff,  Fabrigas,  brought 
an  action  against  Mostyn  for  assault  and  false  imprisonment  com- 
mitted on  the  Island  of  Minorca,  and  it  was  held  that  the  court  had 
jurisdiction  of  the  subject  matter.  This  was  a  transitory  action, 
within  the  rules  of  all  the  courts.  That  a  Jurist  as  great  as  Lord 
Mansfield  should  inject  Into  his  opinion  in  that  case  a  remark  that 
was  entirely  without  any  relevancy  to  the  question  under  considera- 
tion adds  but  little  force  to  Its  weight  And  its  force  Is  still  further 
lessened  by  the  fact  that  ever  since  that  decision  the  law  of  England 
has  been  settled  by  other  eminent  Jurists  as  otherwise,  and  contrary 
to  the  majority  opinion  In  this  case.  It  seems  to  me  misleading  to 
call  the  case  of  Mostyn  v.  Fabrigas,  1  Gowp.  161,  a  leading  one,  and 
cite  it  as  such  upon  an  Important  legal  question,  when  the  point 
here  involved  was  not  there  In  Issue.  While  the  great  weight  of  au- 
thority Is  manifestly  against  the  doctrine  laid  down  by  the  majority 
opinion,  It  may  be  well  to  refer  to  some  of  them  more  In  detail. 

"In  the  case  of  Allln  v.  Connecticut  etc.  Co.,  150  Mass.  560,  It  was 
held  that  an  action  of  tort  for  breaking  and  entering  the  plaintiff's 
close,  situated  In  another  state,  could  not  be  brought  In  the  common- 
wealth of  Massachusetts;  and  the  court,  In  commenting  upon  the 
statute  of  that  state  which  required  actions  for  trespass  quare 
clausum  to  be  brought  in  the  county  where  the  land  lies,  said:  There 
seems  to  be  no  reason  for  holding  that  the  statute  renders  an  action 
for  trespass  to  lands  outside  the  state  transitory  which  does  not  ap- 
ply to  an  action  for  trespass  to  lands  within  the  state.'  The  statute 
has  been  in  existence  nearly  one  hundred  years,  and  we  have  not 
been  referred  to  any  authority  or  dictum  to  sustain  the  position  of 
the  plaintiff.  On  the  contrary,  the  action  of  trespass  quare  clausum 
has  always  been  treated  as  a  local  action.  In  the  case  of  Niles  v. 
Howe,  57  Vt.  888,  it  was  held  that  trespass  on  the  freehold  would 
not  lie  in  that  state  for  a  trespass  committed  on  lands  situated  in 
the  state  of  Massachusetts. 

"In  Du  Breull  v.  Pennsylvania  Co.,  130  Ind.  137,  the  court  say  an 
action  cannot  be  maintained  in  this  state  for  an  Injury  to  land  lying 
In  another  state,  caused  by  a  railway  company  having  a  line  of  rail* 
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road  running  through  this  and  such  other  state.  That  court  also 
applied  the  same  doctrine  to  an  action  for  Injury  to  land  caused  by 
lire  escaping  from  locomotives  in  the  case  of  Indiana  etc.  Ry.  Oo.  v. 
Foster,  107  Ind.  430.  In  the  first  Indiana  case  above  cited  Chief 
Justice  Elliott  says  (at  page  138):  'The  case  before  us  is  one  in  which 
the  land  lies  within  the  territory  of  another  sovereignty,  and  there 
can  be  no  doubt  upon  principle  or  authority  that  our  courts  have 
no  Jurisdiction.'  In  Bachus  v.  Trustees,  17  111.  534,  it  was  held  that 
the  courts  of  Illinois  had  no  Jurisdiction  in  an  action  to  recover  for 
Injuries  to  land  situate  in  Lake  county,  In  the  state  of  Indiana.  In 
Bettys  y.  Milwaukee  etc.  Ry.  Co.,  37  Wis.  323,  it  was  held  that  an 
action  for  injury  to  realty  situated  In  Iowa  could  not  be  maintained 
In  the  courts  of  the  state  of  Wisconsin.  Chief  Justice  Ryan,  deliv- 
ering the  opinion  of  the  court,  said  that  it  was  plainly  a  local  action 
under  all  of  the  authorities,  which  could  not  be  maintained  in  the 
state  of  Wisconsin;  and  he  cited  Coke  on  Littleton,  282  a;  Bacon's 
Abridgment,  'Action,'  A,  79;  Comyn's  Digest,  'Action,'  N,  4,  5,  p. 
251;  Doulson  v.  Matthews,  4  Term  Rep.  503. 

"In  the  state  of  New  York,  the  doctrine  Is  well  settled  by  nu- 
merous decisions  of  its  highest  court  that  suits  cannot  be  there  main- 
tained  for  injuries  to  lands  situated  in  other  states:  See  American 
etc  TeL  Co.  v.  Mlddleton,  80  N.  Y.  408;  Oragin  v.  Lovell,  88  N.  Y. 
258;  Sentems  v.  Ladew,  140  N.  Y.  463;  37  Am.  St  Rep.  669;  Dodge 
v.  Colby,  108  N.  Y.  445.  In  the  last  case,  Chief  Justice  Ruger,  in  de- 
livering the  opinion,  says  (at  page  451):  The  doctrine  that  the  courts 
of  this  state  have  no  Jurisdiction  of  actions  for  trespass  upon  lands 
situated  in  other  states  is  too  well  settled  to  admit  of  discussion  or 
dispute.  .  .  .  .  The  claim  urged  by  the  plaintiff,  that  if  not  permitted 
to  maintain  this  action  he  is  without  remedy  for  a  most  serious  in- 
Jury,  is  quite  groundless,  and  affords  no  reason  for  the  assumption 
of  a  Jurisdiction  by  this  court  which  it  does  not  possess.  The  plain- 
till  would  seem  to  have  the  same  remedy  for  the  trespasses  alleged 
that  all  other  parties  have  for  similar  injuries.  His  lands  cannot 
be  intruded  upon  without  the  presence  in  the  state  of  the  wrong- 
doer, and  no  reason  is  suggested  why  he  could  not  seek  his  remedy 
against  the  actual  wrongdoers  in  the  courts  having  jurisdiction.  Hi* 
remedy  is  ample,  and  It  is  no  excuse  for  assuming  a  Jurisdiction 
which  we  do  not  have  that  the  plaintiff  desires  a  remedy  against 
a  particular  person,  rather  than  one  against  the  real  perpetrators 
of  the  injury,  who  were  exposed  to  prosecution  in  the  place  whe/c 
the  wrong  was  committed.' 

"This  language  would  apply  to  the  plaintiff  In  this  case.  The  de- 
fendant is  a  resident  of  the  state  of  Wisconsin,  subject  to  its  laws, 
and  service  of  summons  can  there  be  readily  and  easily  made  upon 
it  The  gravamen  of  the  complaint  is  injury  to  the  freehold,  and  the 
records  of  title  to  that  freehold,  whether  in  or  out  of  the  plaintiff, 
are  accessible  without  trouble,  and  witnesses,  doubtless,  are  obtain- 
able without  extra  expense.  The  plaintiff  is  not  without  redress 
otherwise  than  in  the  courts  of  Minnesota.  In  fact,  it  is  not  claimed 
that  the  courts  of  Wisconsin  have  no  jurlsdicton  to  try  this  action, 
and  it  is  plain  that  they  have  such  jurisdiction. 

"As  a  matter  of  policy,  citizens  of  other  states  should  not  be  per- 
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mltted  the  use  of  oar  courts  to  redress  wrongs  and  injuries  to  real 
property  committed  within  their  own  territory.  That  is  not  what  our 
courts  were  created  or  organized  tor.  Nonresidents  should  not  be  in- 
vited to  bring  to  our  courts  litigation  arising  over  injuries  to  real  prop- 
erty outside  of  our  territorial  limits.  Certainly,  there  is  nothing  in  our 
constitution  or  laws  which  justifies  them  in  Imposing  the  burden  of 
maintaining  courts  at  our  expense  for  their  use  and  benefit  Protec- 
tion of  our  own  citizens  Is  the  primary  object  and  duty  of  our  own 
courts,  and  It  is,  to  say  the  least,  a  very  generous  and  liberal  inter- 
pretation of  the  law  which  accords  to  suitors  residing  in  other  states 
the  right  to  litigate  in  our  courts  questions  of  injury  to  real  estate 
there  situate,  while  the  courts  of  those  states  reject  the  claim  of  our 
own  citizens  to  litigate  their  injury  to  real  estate  situate  here; 
notably,  the  adjoining  state  of  Wisconsin,  which  adjoins  our  state, 
and  where  the  subject  matter  of  this  litigation  is  situated.  It  Is 
clearly  against  our  interests  that  those  living  in  the  state  of  Wis- 
consin near  the  division  line  should  be  encouraged  in  this  class  of 
litigation  because  our  laws  may  be  more  favorable  as  to  the  rules 
of  evidence,  or  for  any  other  cause,  and  thus  necessitate  taxation 
of  our  people  that  nonresidents  may  have  a  forum  to  litigate  that 
which  ought  to  be  and  is  a  local  action  In  the  state  of  Wisconsin. 
Our  citizens  have  no  such  right  in  the  courts  of  Wisconsin.  Comity 
should  be  reciprocal,  and  this  can  be  more  properly  obtained  by 
legislative  enactments  of  the  respective  states  than  by  an  interpreta- 
tion in  direct  conflict  with  the  almost  universal  judicial  decisions 
elsewhere.  But  I  should  seriously  doubt  the  wisdom  of  any  such 
enactment.  It  might,  perhaps,  prevent  the  miscarriage  of  justice  in 
some  cases,  but  It  would  aid  such  miscarriage  In  many  instances. 

"The  defendant,  like  many  other  railroad  corporations,  extends  its 
line  from  other  states  to  this,  and  owns  a  vast  amount  of  lands 
here.  It  may  allege  that  citizens  of  our  state  are  committing  in- 
juries to  its  real  property  here,  and  if  such  a  person  owns  land  In 
Wisconsin,  or  shall  be  found  there,  it  could,  under  such  a  law,  com- 
mence a  suit  in  the  courts  of  Wisconsin,  and  thus  put  our  own  citi- 
zens to  the  trouble  and  expense  of  going  to  that  state  for  trial  of  a 
case  which  in  all  fairness  should  be  tried  here.  Railroad  companies 
thus  situated  have  great  facilities  for  transporting  their  witnesses 
over  their  own  lines  without  expense  to  themselves,  while  a  poor 
man,  charged,  perhaps  unjustly,  with  a  trespass,  must  travel  hun- 
dceds  of  miles  into  another  state  to  meet  his  accusers,  or  suffer  judg- 
ment by  default.  The  majority  opinion  means  defeat  for  the  rail- 
road company  in  this  case,  but  it  would  mean  victory  for  them 
hereafter  if  an.  alleged  trespasser  upon  their  lands  In  Minnesota  Is 
caught  in  Wisconsin  and  made  to  answer  in  its  courts,  if  such  a  law 
should  prevail  there.  Now  citizens  of  Wisconsin  will  have  an  un- 
just advantage  over  citizens  of  Minnesota.  Again,  suppose  the  courts 
of  California  should  adopt  the  doctrine  of  the  majority  opinion,  and 
one  of  our  citizens  should  visit  that  state  for  pleasure,  health,  or 
business,  and  is  there  sued  by  some  one  claiming  that  lands  belong, 
lng  to  him  situate  here  have  been  damaged  by  such  citizen  of  Min- 
nesota, would  it  not  seem  a  miscarriage  of  justice  that  the  trial  in 
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such  case  must  take  place  thousands  of  miles  away  from  the  man's 
home,  and  from  the  situs  of  the  property  alleged  to  have  been  In- 
jured? The  hardship  of  6uch  a  proceeding  would  seem  to  be  Intol- 
erable, and  I  cannot  give  my  assent  to  any  such  doctrine,  whatever 
may  be  the  rule  as  to  the  trial  of  actions  upon  voluntary  contracts 
between  parties;  and  I  prefer  that  the  rule  should  be  that  for  injuries 
to  real  property  the  Jurisdiction  of  our  courts  should  only  be  coex* 
tensive  with  its  territorial  sovereignty. 

"This  doctrine,  which  is  so  strongly  Imbedded  in  the  common  law 
and  Judicial  authorities  of  the  country,  is  further  adhered  to  by  out 
own  statute,  which  provides  that  actions  for  injuries  to  real  prop- 
erty shall  be  brought  in  the  county  where  the  subject  of  the  action 
is  situated,  and  prohibits  the  court  from  having  jurisdiction  if  brought 
in  any  other  county:  Gen.  Stats.  1894,  see.  5183.  Thus  we  have  a 
legislative  recognition  of  the  doctrine  that  actions  for  injuries  to 
real  estate  are  local.  If  there  is  any  implication  arising  from  legis- 
lative enactments  as  to  the  jurisdiction  of  courts  to  try  actions  for 
injury  to  real  estate  elsewhere,  it  would  be  against  the  contention 
of  the  plaintiff.  The  statute  makes  no  distinction  between  trespass 
to  lands  within  and  without  the  state.  It  does  not  make  the  action 
for  trespass  to  lands  outside  the  state  transitory.  There  is  no  war- 
rant in  the  language  of  the  constitution  or  statute  which  justifies 
the  majority  opinion,  and,  if  sound,  It  must  rest  upon  some  other 
foundation  than  is  to  be  found  in  the  letter  of  the  law.  It  is  a  rule 
which  is  more  favorable  to  the  plaintiff  than  the  defendant.  The 
former  can  select  his  own  forum;  the  latter  is  helpless.  No  change 
of  venue  can  be  granted,  because  none  is  authorized. 

"In  criminal  cases  the  doctrine  of  local  venue  applies.  One  of  the 
specifications  of  complaint  in  the  immortal  Declaration  of  Inde- 
pendence against  Great  Britain  was,  'For  transporting  us  beyond 
seas  to  be  tried  for  pretended  offenses.'  Our  constitution,  article  1, 
section  6,  provides  that:  'In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial  jury 
of  the  county  or  district  wherein  the  crime  shall  have  been  com- 
luitted,  which  county  or  district  shall  have  been  previously  ascer- 
tained by  law.'  No  one  pretends  but  that  this  is  a  sound  and  rea- 
sonable principle  of  law  and  I  have  never  known  of  its  being  as- 
sailed as  tending  to  a  miscarriage  of  justice.  This  constitutional 
guaranty  applies  to  petty  offenses  wherever  a  small  fine  might  be  im- 
posed, and  yet  where,  perhaps,  all  the  property  which  a  man  owns 
might  be  at  stake,  he  con,  if  found  in  another  state,  perhaps  thou- 
sands of  miles  away  from  home  and  witnesses  and  the  location  of 
the  alleged  injured  property,  be  tried  civilly  in  a  foreign  sovereignty. 
Why  could  he  not  also  in  a  civil  action  be  tried  in  China,  Russia, 
England,  Spain,  Cuba,  or  Mexico,  if  found  there,  and  there  served 
with  process,  if  the  doctrine  of  the  majority  opinion  is  to  prevail? 
In  the  case  of  Niles  v.  Howe,  57  Vt  388,  the  court  say:  'It  would 
hardly  be  claimed  that  our  courts  had  jurisdiction  over  a  crime 
committed  in  another  state.  And  yet  the  same  reasoning  that  sup- 
ports the  doctrine  of  local  venue  applies  equally  to  crimes  and  real 
actions.'    I  think  that  the  order  should  be  affirmed." 
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ACTIONS-LOO  AT.  AND  TRANSITORY— INJURY  TO  REATi 
PROPERTY.— An  action  for  trespass  to  land  situated  In  one  country 
or  state  cannot  be  maintained  in  the  courts  of  another  state:  MorrU 
v.  Missouri  Pac.  Ry.  Co.,  78  Tex.  17;  22  Am.  St  Rep.  17.  Compare 
monographic  note  to  this  case  showing  when  actions  are  local  and 
when  transitory;  also  note  to  Bingartner  v.  Illinois  Steel  Ov 
Am.  St  Rep.  850,  on  the  right  to  maintain  suit  in  one  state  or  country 
on  a  cause  of  action  arising  in  another. 


SlEMERS    V.    SlEMERS. 
[65  Minnesota,  104.] 

CONTRACTS  —  STATUTE  OF  PR  AUDS  —  CONSIDERA- 
TION— "REASONABLE  CLEARNESS."— The  "reasonable  clear- 
ness" with  which  the  consideration  for  an  agreement,  promise,  or 
undertaking,  in  writing,  must  appear,  in  order  to  satisfy  a  statute 
of  frauds  requiring  the  consideration,  when  not  expressly  stated. 
to  appear  with  reasonable  clearness,  cannot  be  made  to  depend 
upon  what  may  be  conjectured  from  that  which  has  been  written. 

CONTRACTS-STATUTE  OF  FRAUDS  —  INSUFFICIENT 
APPEARANCE  OF  CONSIDERATION.— An  agreement  as  fol- 
lows: "I,  the  undersigned,  herewith  promise  to  pay  to  the  widow 
Margarethe  Oruenenfelder,  on  the  wedding  day  when  she  shall  be- 
come my  wife,  the  sum  of  one  thousand  dollars,"  does  not  satisfy 
a  statute  of  frauds  requiring  the  consideration,  when  not  express- 
ly stated,  to  appear  with  "reasonable  clearness.' 


f» 


Appeal  from  an  order  denying  a  motion  for  a  new  trial* 

Somerville  ft  Olsen,  for  the  appellant. 

John  Lind  and  C.  A.  Hagberg,  for  the  respondent. 

105  COLLINS,  J.  The  parties  to  this  action  are  husband  and 
wife,  having  been  married  July  20,  1894.  About  July  6th  he 
wrote,  in  German,  signed,  and  delivered  to  her  a  purported  agree- 
ment, which  she  has  lost;  but,  as  testified  to  on  the  trial,  it  read 
as  follows:  "I,  the  undersigned,  herewith  promise  to  pay  to  the 
Widow  Margarethe  Gruenenfeldar,  on  the  wedding  day  when  she 
shall  become  my  wife,  the  sum  of  $1,000."  The  parties  separated 
soon  after  the  marriage,  and,  alleging  in  her  complaint  that  the 
writing  was  executed  and  delivered  in  consideration  of  her  prom- 
ise to  marry  defendant,  the  plaintiff  brought  this  action  to  recover 
the  amount  claimed  to  be  due.  She  had  a  verdict*  and  defendant 
appeals  from  an  order  denying  his  motion  for  a  new  trial. 

The  only  question  we  find  it  necessary  to  discuss  lies  at  the 
threshold  of  the  right  of  action,  and  is  whether  the  consideration 
for  the  agreement,  promise,  or  undertaking  was  sufficiently  ex- 
pressed in  the  agreement.  The  statutory  provision  is  imperative 
in  this  state,  and  no  action  can  be  maintained  on  the  writing  be- 
fore us  unless  it  has  been  complied  with:  Gen.  Stats.,  1894,  see. 
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4209.  It  is  not  required  that  what  the  consideration  was  shall  be 
expressly  stated,  but  upon  what  consideration  the  promise  or 
undertaking  was  given  must  appear  with  reasonable  clearness. 
There  was  no  express  statement  of  the  consideration,  and,  if  it 
appears  at  all,  it  must  be  gathered  from  the  clause,  "On  the  wed- 
ding day  when  she  shall  become  my  wife/'  And  counsel  for 
plaintiff  concede  that  it  can  only  be  found  in  this  clause  by  con* 
struing  it  as  if  written,  "On  the  wedding  day,  €i?  she  shall  become 
my  wife/'  The  position  is,  that  with  this  construction,  the  con- 
sideration would  appear  with  reasonable  clearness,  and  would  evi- 
dently be  plaintiff's  promise  to  marry,  and  her  marriage  to  defend- 
ant. l0*  We  are  not  prepared  to  say  that  this  would  not  be  correct 
if  the  clause  had  been  written  as  counsel  ask  to  have  it  construed. 
But  it  was  not,  for  the  word  "when"  was  used,  instead  of  the  word 
aif."  Upon  its  face  this  clause  simply  fixes  the  time  when  the 
payment  shall  be  made.  To  be  sure  the  time  would  have  been 
fixed  with  sufficient  certainty  had  the  words  "on  the  wedding  day" 
been  used,  and  nothing  further,  or  had  the  only  expression  been 
"when  she  becomes  my  wife."  But  it  does  not  follow,  because 
both  phrases  were  written,  that  we  should  depart  from  the  lan- 
guage used,  by  substituting  one  word  for  another,  thus  forcing  a 
construction  as  to  what  was  intended  by  the  promisor.  The  rea- 
sonable clearness  with  which  the  consideration  for  the  agreement 
must  appear,  when  not  expressly  stated,  cannot  be  made  to  de- 
pend upon  what  would  be  conjectured  from  that  which  has  been 
written.  The  order  must  be  reversed,  and  a  new  trial  granted. 
Order  reversed. 

START,  C.  J.  I  dissent.  The  agreement  in  question  is  evi- 
dently a  homemade  one,  reduced  to  writing  without  the  assistance 
or  advice  of  counsel.  It  is  therefore  to  be  interpreted  from  the 
standpoint  of  the  plain  unlettered  parties  to  it,  not  from  that  of  a 
technical  lawyer.  So  construing  the  contract,  it  appears  with  rea- 
sonable clearness  that  the  consideration  for  the  defendant's  prom- 
ise to  pay  the  plaintiff  one  thousand  dollars  was  the  marriage  of 
the  parties.  It  must  not  be  assumed  that  the  contract  is  tauto- 
logical in  its  terms,  if  effect  can  be  given  to  all  of  the  words  used, 
by  any  fair  construction.  It  is  not  a  forced  or  unreasonable  con- 
struction to  hold  that  the  words  of  the  contract  "on  the  wedding 
day"  refer  to  the  time  of  payment,  and  the  further  words  "when 
she  shall  become  my  wife"  to  the  condition  or  consideration  of 
the  promise  to  pay  the  thousand  dollars. 

This  is  manifestly  the  intention  of  the  parties,  as  disclosed 
by  the  words  which  they  used.  Where  such  is  the  clear  intention 
of  the  party  using  it,  the  word  "when"  i«  construed  as  the  equiva- 
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lent  of  "if  in  t  will  or  contract  It  appears  from  the  record  that 
the  parties  are  German?,  and  that  their  conversation  relating  to 
their  marriage  was  carried  on  in  the  German  language;  that  the 
contract  was  in  that  language,  and  seems  to  have  been  translated 
into  English  by  a  German.  Such  being  the  case,  it  is  probable 
that  the  fact,  if  19T  it  be  one,  that  in  the  German  language  the 
word  corresponding  to  the  English  word  "when"  is  frequently 
used  in  the  sense  of  ~'if"  explains  the  use  of  the  word  "when"  in- 
stead of  "if"  in  this  contract.  But,  this  aside,  I  am  of  the  opinion 
that  it  appears  on  the  face  of  the  contract  that  the  parties  used  the 
word  "when"  as  a  word  of  condition,  and  in  the  sense  of  "if ."  If 
any  other  construction  is  adopted,  no  effect  can  be  given  to  the 
words  "when  she  shall  become  my  wife." 

BUCK,  J.,  concurred  in  the  foregoing  views  of  the  chief  jus- 
tice. 


When  the  Oonstttoration  of  a  Contract  Must  be  Expressed,  and  Whal 

is  a  Sufltoient  Expression  of  It. 

General  Observations.  —  When  a  writing  Is  under  seal,  no  consid- 
eration need  be  expressed  in  it  The  seal  itself  imports  &  considera- 
tion, and  is  sufficient  to  satisfy  the  statute  of  frauds:  Bdelen  ▼. 
Gough,  5  Gill  103;  United  States  v.  Linn,  15  Pet  290;  Smith  v.  North- 
rap,  80  Hun,  65;  Childs  v.  Barnum,  11  Barb.  14;  Johnston  v.  Wada- 
worth,  24  Or.  404.  But  while  the  common  law  makes  it  essential  to 
the  validity  of  every  contract  not  under  seal  that  it  be  supported 
by  a  sufficient  consideration  (Williams  v.  Robinson,  73  Me.  186;  40 
Am.  Rep.  352;  Wynian  v.  Gray,  7  Harr.  &  J.  409,  415),  it  Is  not  neces- 
sary that  a  contract  in  writing,  if  not  within  the  statute  of  frauds, 
should  express  a  consideration,  as  it  may  be  proved  by  parol  evi- 
dence, or  may  be  inferred  from  the  terms  and  obvious  import  of 
the  contract:  Gilllngham  v.  Boardman,  29  Me.  79;  Patchln  v.  Swift 
21  Vt  292;  Horn  v.  Hansen,  56  Minn.  43;  Ashford  v.  Robinson.  S 
Ired.  114;  Cummings  v.  Dennett,  26  Me.  397;  Bean  v.  Burbank,  16  Ma 
458;  33  Am.  Dec.  681. 

The  statute  of  frauds  did  not  dispense  with  anything  which  was 
toefore  essential  to  the  validity  of  a  contract,  and  it  was  Just  as  neces- 
sary that  there  should  be  a  consideration  for  the  contract  to  pay 
the  debt  of  another  after  as  before  the  statute  of  frauds.  The  effect 
of  that  statute  was,  with  respect  to  the  subject  under  consideration, 
simply  to  add  something  in  the  case  of  a  promise  to  pay  the  debt  of 
another,  by  requiring  it  to  be  in  writing,  when  before  no  writing  was 
necessary.  The  fourth  section  of  the  original  statute  of  frauds  (29 
Car.  II,  c.  3),  provides  that  no  action  shall  be  brought  upon  any  of 
the  classes  of  contracts  there  enumerated,  "unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  person  thereunto  by  him  lawfully  au- 
thorized." And  the  provision  in  regard  to  the  memorandum  under 
the  seventeenth  section,  relating  to  the  sales  of  goods,  1b  substan- 


Jane,  1896.]  Siemers  v.  Siemers.  433 

tlally  the  same,  except  In  the  use  of  the  plural,  "parties  to  be 
charged."  While  this  statute  has  been  generally  re-enacted  In  the 
United  States,  it  has  not,  In  all  cases,  been  done  In  the  words  of  the 
original  statute.  The  word  "promise''  Is  sometimes  coupled  with  the 
word  "agreement,"  and  a  difference  of  opinion,  respecting  the  proper 
construction  of  tbe  word  "agreement,"  added  to  by  a  further  diverg- 
ence of  opinion  as  to  its  proper  construction  when  coupled  with  the 
word  "promise/  has  led  to  a  marked  contrariety  of  Judicial  opinion 
upon  the  question  as  to  whether  or  not  it  is  necessary  that  the  agree* 
meat  or  memorandum,  or  note  thereof,  shall  express  the  consideration 
for  the  promise  as  well  as  the  promise  Itself.  The  question  as  to  when 
the  consideration  is  sufficiently  expressed  is,  of  course,  important 
only  In  those  jurisdictions  where  an  expression  of  the  consideration 
is  essential  to  the  validity  of  the  contract.  Under  these  circum- 
stances, it  would  subserve  no  useful  purpose  to  discuss,  in  detail, 
the  reasons  by  which  courts  have  arrived  at  conclusions  so  much  at 
war  with  one  another,  and  we  shall,  therefore,  simplify  the  subject 
under  consideration  by  merely  stating  the  conclusions  themselves 
with  little  more  discussion  than  is  necessary  to  show  the  broad 
ground  upon  which  the  doctrines  adhered  to  rest. 

English  Rule. —  Prior  to  the  passage  of  the  mercantile  law  amend- 
ment act  19  and  20  Victoria,  chapter  07,  section  3,  it  was  firmly 
settled  by  the  English  courts  that  the  writing  must  express  the  con- 
sideration for  the  promise.  The  leading  case  in  support  of  this  doc- 
trine was  Wain  v.  Warlters,  5  East,  10.  Its  correctness  was  denied 
In  Ex  parte  Minet,  14  Yes.  189,  and  in  Ex  parte  Gordon,  15  Ves.  28B, 
and  was  doubted  In  Phillips  v.  Bateman,  16  East,  866;  Goodman  v. 
Chase,  1  Barn.  &  Aid.  297;  but  upon  the  presentation  of  the  question 
In  Saunders  v.  Wakefield,  4  Barn.  &  Aid.  595,  the  court  unanimously 
held  that  the  consideration  must  appear  from  the  writing.  This  set- 
tled the  English  law  until  the  act  mentioned  was  passed:  See  Mor- 
ley  v.  Booth  by,  3  Blng.  107;  Jenkins  v.  Reynolds,  3  Brod.  &  B.  14; 
6  Moore,  86;  Cole  v.  Dyer,  1  Cromp.  &  J.  461;  Clancy  v.  Figgott,  4 
Xev.  &  M.  496;  2  Ad.  &  B.  473;  James  v.  Williams,  3  Nev.  &  M.  196; 
5  Barn.  &  AdoL  1109;  Ralkes  v.  Todd,  8  Ad.  &  E.  846;  Hawes  v. 
Armstrong,  1  Bing.  N.  C.  761;  Balnbridge  v.  Wade,  16  Q.  B.  89;  Sweet 
▼.  Lee,  3  Man.  &  G.  452.  The  mercantile  law  amendment  act,  19  and 
20  Victoria,  chapter  97,  section  3,  provided  that:  "No  special  promise 
....  to  answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
ron, being  in  writing,  and  signed  by'  the  party  to  be  charged  there* 
with,  or  some  other  person  by  him  thereunto  lawfully  authorised, 
shall  be  deemed  invalid  to  support  an  action,  suit,  or  other  proceed- 
ing to  charge  the  person  by  whom  such  promise  shall  have  been 
made,  by  reason  only  that  the  consideration  for  such  promise  does 
not  appear  in  writing,  or  by  necessary  inference  from  a  written  docu- 
ment" The  reason  why  this  statute  was  passed  was  because  the 
rule  requiring  the  consideration  to  appear  from  the  writing  was  a 
great  hardship  on  the  commercial  world,  and  produced  much  more 
fraud  than  it  prevented. 

United  State$  Rule, — In  this  country,  some  of  the  state  statutes 
expressly  require  the  consideration,  to  be  stated,  while  others  provide 
that  It  need  not  be  stated.    Outside  of  those  jurisdictions  which  have 
Am.  St.  Ret.,  Vol.  LX.— 2S 
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provided  for  the  matter,  one  way  or  the  other,  by  statute,  the  state* 
seem  to  be  about  equally  divided  upon  the  question  whether  or  not 
the  consideration  must  be  expressed  in  the  agreement,  memorandum* 
01  note  thereof.  It  is  held  in  some  of  those  states  where  the  word 
"agreement"  is  retained,  as  In  the  original  statute  of  frauds,  that  the 
consideration  must  be  expressed  or  appear  from  the  writing  in  order 
to  satisfy  the  statute:  Sanders  v.  Barlow,  21  Fed.  Rep.  836;  Bpplcb 
v.  Clifford,  6  Colo.  493:  Weldin  v.  Porter,  4  Houst.  236;  Henderson  v. 
Johnson,  6  Ga.  390;  Hargroves  v.  Cooke,  15  Ga.  321;  Fry  v.  Platte 
82  Kan.  62;  Sloan  v.  WUson,  4  Harr.  &  J.  322;  7  Am.  Dec.  672;  Wy- 
man  v.  Gray,  7  Harr.  &  J.  409;  Elliott  v.  Giese,  7  Harr.  &  J.  457; 
Bdelen  v.  Gougb,  5  Gill,  103;  Hutton'v.  Padgett,  26  Md.  228;  Orde> 
man  v.  Lawson,  49  Bid.  135;  Culbertson  v.  Smith,  52  Md.  628;  3(t 
Am.  Rep.  384;  Emerson  v.  Aultman,  69  Md.  125;  Straight  v.  Wight, 
60  Minn.  615:  O'Bannon  v.  Ghumaseso,  3  Mont  419;  Neelson  v.  San- 
borne,  2  N.  H.  413;  9  Am.  Dec  108;  Underwood  v.  Campbell,  14  N.  H. 
893;  Sears  v.  Brink,  8  Johns.  210;  3  Am.  Dec.  475;  Kerr  v.  Shaw, 
13  Johns.  236;  Staats  v.  Howlett,  4  Denio,  559;  Castle  v.  Beardsley, 
10  Hun,  343;  Smith  v.  Northrup,  80  Hun,  65;  Church  v.  Brown,  21 
N.  T.  315;  Newberry  v.  Wall,  65  N.  Y.  484;  Drake  v.  Seaman,  97 
N.  Y.  230;  Douglass  v.  Howland,  24  Wend.  35;  Reynolds  v.  Car- 
penter, 8  Ohand.  31;  Taylor  v.  Pratt,  8  Wis.  674;  Parry  v.  Spikes, 
49  Wis.  884;  35  Am.  Rep.  782;  Bvoy  v.  Tewksbury,  5  CaL  285;  Jones 
v.  Post,  6  CaL  102,  104;  Hazelrtine  v.  Larco,  7  Cal.  32,  34;  Ellison  v. 
Jackson  Water  Co.,  12  CaL  542;  Stephens  v.  Winn,  2  Nott  &  McC. 
872. 

This  rule,  it  will  be  seen  from  the  cases  above  cited,  applies  to 
contracts  respecting  real  property,  such  as  a  warranty,  In  writing. 
not  under  seal,  for  the  quiet  enjoyment  of  land,  as  well  as  to  con- 
tracts of  guaranty,  and  those  concerning  personal  property:  See 
Kerr  v.  Shaw,  13  Johns.  236;  Smith  v.  Northrup,  80  Hun,  65. 

On  the  other  hand,  It  is  held  in  many  of  the  states  where  the 
word  "agreement"  is  retained,  as  in  the  original  statute  of  frauds, 
that  the  consideration  of  a  contract  need  not  be  expressed  or  ap- 
pear in  order  to  satisfy  the  statute  of  frauds:  Ringgold  v.  Newklrk, 
8  Ark.  97;  Sage  v.  Wilcox,  6  Conn.  82;  Black  v.  McBarn.  32  Ga.  12S: 
Davis  v.  Tift,  70  Ga.  52;  Gregory  v.  Logan,  7  Blackf.  112;  Levy  v. 
Merrill,  4  GreenL  ISO;  Williams  v.  Robinson,  73  Me.  186;  40  Am. 
Rep.  352;  Packard  v.  Richardson,  17  Mass.  122;  9  Am.  Dec.  123; 
Jones  v.  Palmer,  1  Doug.  379;  Bean  v.  Valle,  2  Mo.  103;  Halsa  v. 
Halsa,  8  Mo.  303;  Little  v.  Nabb,  10  Mo.  3;  Mc Williams  v.  Lawless, 
15  Neb.  131;  Thornburg  v.  Marten,  88  N.  0.  293;  Britton  v.  Angler, 
48  N.  H.  420;  Goodnow  v.  Bond,  59  N.  H.  150;  Reed  v.  Evans,  17 
Ohio,  128;  Leonard  v.  Vredenburgh,  8  Johns.  29;  5  Am.  Dec.  317; 
Woodward  v.  Pickett,  Dudl.  <S.C.)  30;  Campbell  v.  Findley,  3  Humpb. 
830;  Smith  v.  Ide,  3  Vt.  290;  Gregory  v.  Gleed,  33  Vt  405.  In  Laing 
t.  Lee.  20  N.  J.  L.  337,  and  Lecat  v.  Tavel,  3  McCord.  158,  it  was 
considered  questionable  whether  it  was  necessary  for  the  consld* 
eratlon  to  appear,  In  any  way,  on  the  memorandum,  either  by  in- 
ference or  otherwise.  Thus,  the  consideration  of  a  contract  to  con- 
vey land  need  not  be  set  out  in  the  writing:  Thornburg  v.  Masten,  88 
N.  C.  293.    The  recital  of  a  consideration  in  a  written  promise  to 
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pay  the  debt  of  another  is  not  necessary  to  Its  sufficiency  as  a  mem* 
oraodum  within  the  statute  of  frauds:  Goodnow  v.  Bond.  59  N.  H. 
150.  So,  under  a  statute  providing  that  no  action  shall  be  brought 
to  charge  an  executor  or  administrator  upon  a  special  promise  to 
answer  damages  out  of  his  own  estate,  nor  to  charge  any  person 
upon  a  special  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another,  unless  the  promise  is  in  writing,  etc.,  it  Is  not  es- 
sential that  the  writing  should  state  the  consideration  of  the  prom- 
ise: Britton  v.  Angler,  48  N.  H.  420. 

In  other  states,  the  word  "promise**  is  coupled,  In  the  statute  of 
frauds,  with  the  word  "agreement,"  and  where  this  is  the  case  It 
lias  been  held  that  the  consideration  need  not  be  expressed:  Ratcliff 
v.  Trout,  6  J.  J.  Marsh.  605;  Wren  v.  Pearce,  4  Smedes  &  M.  91;  Ful- 
ton v.  Robinson,  55  Tex.  401;  EUett  v.  Britton,  10  Tex.  208;  Violett 
v.  Patton,  5  Cranch,  142;  Taylor  v.  Ross,  8  Yerg.  830;  Oilman  v. 
Kibler,  5  Humph.  19;  Colgin  v.  Henley,  6  Leigh,  85.  The  Connecti- 
cut statute  speaks  of  "any  contract  or  agreement":  Bdgerton  v.  Ed- 
gerton,  8  Conn.  6,  10;  but  it  is  well  said  that:  "The  attempt,  in  some 
of  the  cases  to  make  a  distinction,  founded  merely  on  the  sup- 
posed different  meanings  of  the  terms  'promise,'  'agreement,'  and 
*con tract,'  as  used  in  the  statute,  is  altogether  .too  refined  for  prac- 
tical purposes.  It  would  seem  to  be  absurd,  by  force  of  nice  verbal 
distinctions,  to  establish  different  rules  of  evidence  in  respect  to  the 
several  classes  of  cases  defined  in  the  statute,  in  which  written  evi- 
dence Is  made  necessary  to  the  validity  of  the  agreement,  so  that 
in  some  cases  the  consideration  must  be  expressed,  because,  as  it 
is  said,  this  is  implied  by  the  use  of  the  words  'agreement,'  or  'con- 
tract'; but  that  in  other  cases  the  consideration  need  not  be  ex- 
pressed, because  no  such  thing  is  to  be  implied  from  the  use  of 
the  word  'promise' ":  Whitby  v.  Whitby,  4  Sneed,  478.  Compare  Tay- 
lor v.  Ross,  3  Yerg.  830. 

The  statutes  of  Alabama,  Nevada,  and  Oregon  expressly  require  a 
statement  of  the  consideration;  but  those  of  Illinois,  Indiana,  Ken- 
tucky, Maine,  Massachusetts,  Michigan,  New  Jersey,  and  Virginia 
provide  that  it  need  not  be  stated:  Stimson's  American  Statute 
Iaw,  sec  4142.  The  Alabama  statute  of  frauds  not  only  requires 
that  a  promise  to  pay  the  debt  of  another  shall  be  in  writing,  but 
that  the  writing  shall  express  the  consideration  on  which  the  prom- 
ise is  founded:  White  v.  White,  107  Ala.  417;  Foster  v.  Napier,  74 
Ala.  893.  Under  a  statute  of  frauds  requiring  the  consideration  of  a 
promise  to  answer  for  the  debt  of  another  to  be  expressed  in  writ- 
ing, a  third  person's  guaranty  of  the  payment  of  a  negotiable  prom- 
issory note  need  not  itself  express  any  consideration,  if  written  upon 
the  note  before  It  is  delivered  and  first  takes  effect  as  a  contract; 
but  It  must  do  so  if  it  Is  written  afterward:  Moses  v.  Lawrence 
County  Bank,  149  U.  S.  298,  showing  that  a  state  statute  of  frauds, 
even  when  applied  to  commercial  Instruments,  is  a  rule  of  decision 
in  the  courts  of  the  United  States.  In  Illinois,  the  writing  need  not 
state  the  consideration  of  a  promise  to  answer  for  the  debt,  etc 
of  another.  The  provision  of  the  statute  of  frauds  of  that  state  of 
1869,  that  a  contract  for  the  sale  of  land  should  be  In  writing,  re- 
quired the  consideration  as  well  as  the  promise  Itself  to  appear  in 
writing,  but  this  requirement  was  dispensed  with  by  the  revision  of 
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1874:  Patraor  v.  Haggard,  78   I1L  607.    Under    the   Massachusetts 
statute  providing  that  the  consideration  need  not  be  set  forth,  a 
memorandum  of  a  contract  for  the  sale  of  land  is  sufficient  although 
the  consideration  is  not  expressed:  Hayes  v.  Allen,  159  Mass.  45 L 
The  amendment  of  the  statute  of  frauds  of  New  York,  chapter  464 
of  the  laws  of  1863,  which  struck  out  the  clause,  that  the  considera- 
tion be  expressed,  from  the  provision  requiring  a  written  memo- 
randum of  an  agreement,  did  not,  it  is  said,  destroy  or  annul  the 
requirement  that  the  note  or  memorandum  must  contain  all  of  the 
substantial  and  material  elements  of  the  contract:  Drake  v.  Seaman, 
07  N.  Y.  230,  holding  that  the  writing  must  show  on  its  face  what 
the  whole  agreement  is  so  far  as  it  is  executory  and  remains  to  be 
performed.    Since  that  statute  was  passed  it  has  been  held  not  es- 
sential that  the  consideration  should  be  expressed  in  a  contract  of 
guaranty:  Evansvllle  Nat  Bank  v.  Kauffman,  83  N.  Y.  273;  45  Am. 
Rep.  204;  that  if  a  contract  of  guaranty  is  entered  Into  concurrently 
with  the  principal  obligation,  a  consideration  which  supports     the 
principal  contract  supports  the  subsidiary  one  also,  and  that  the 
consideration  need  not  be  expressed  in  the  guaranty,  but  may  be 
shown  by  parol:  Erie  Go.  etc.  Bank  v.  Colt,  104  N.  Y.  632,  537.    Com- 
pare Leonard  v.  Vredenburgh,  8  Johns.  29;  6  Am.  Dec  317,  and  ex- 
tended note  thereto.    See,  also,  Davis  v.  Tift,  70  Ga.  52;  Black  v. 
McBain,  32  Ga.  128,  showing  that  the  memorandum  of  a  guaranty 
need  not  state  the  consideration.    The  statute  of  Wisconsin  requires 
the  consideration  to  be  expressed:  Twohy  Mercantile  Co.  v.  Ryan 
Drug  Co.,  94  Wis.  310;  Wall  v.  Minneapolis  etc.  Ry.  Co.,  86  Wis.  48; 
though  the  courts  of  that  state  required  it  before  the  statute  was 
passed:  Parry  v.  Spikes,  40  Wis.  884;  35  Am.  Rep.  782,  holding  that 
a  written  guaranty  upon  a  negotiable  promissory  note,  though  refer- 
ring to  the  note,  and  made  at  the  same  time  with  it,  and  constitut- 
ing a  ground  of  the  credit  given  to  the  maker,  is  void  by  the  statute 
of  frauds,  if  it  does  not  express  the  consideration.     So,  in  that 
state,  if  there  is  a  liability  by  one  party  to  another,  and  a  third  per- 
son guarantees  or  becomes  surety  for  the  individual  bound,   the 
agreement,  promise,  or  contract  of  such  third  person  must  not  only 
be  in  writing,  but  the  writing  must  express  the  consideration  for 
the  promise  or  contract:  Taylor  v.  Pratt,  3  Wis.  674,  containing  a 
masterly  review  of    a  "long  train  of  vacillating  and  inconsistent 
decisions"  of  New  York.    And  an  agreement  guaranteeing  the  pay- 
ment  of  another  person's  debt,  which  does  not,  in  writing,  signed  by 
the  party  to  be  charged  therewith,  express  the  consideration,  is 
void  under  a  statute  of  frauds  requiring  the  consideration  to  be 
expressed:  Twohy  Mercantile  Co.  v.  Ryan  Drug  Co.,  04  Wis.  810.    A 
guaranty  indorsed  upon  a  promissory  note  must  express  the  con- 
sideration.    It  is  a  distinct  collateral  contract,  and  must  conform 
to  the  statute  of  frauds:  Brewster  v.  Silence,  8  N.  Y.  207. 

"The  reasoning  of  the  Judges,"  says  Marshall,  0.  J.,  in  Violett  v. 
Patton,  5  Cranch,  151,  "in  the  cases  in  which  they  have  decided  that 
the  consideration  ought  to  be  in  writing,  turns  upon  the  word 
'agreement,'  of  which  the  consideration  forms  an  integral  part"; 
but  the  reasoning  In  cases  holding  that  the  consideration  need  not 
»be  expressed  appears  to  turn  on  the  ''agreement"  as  understood  in 
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the  popular  sense,  as  declaring  the  engagement  of  one  party  only  to 
a  contract,  and  which  does  not  necessarily  Include  the  consideration 
for  It:  See  extended  discussion  in  Packard  v.  Richardson,  17  Mass. 
122;  9  Am.  Dec.  123. 

Another  reason  for  holding  that  the  consideration  must  appear 
from  the  writing  is,  that  if  the  consideration  waa  allowed  to  be 
proved  by  parol,  it  would  open  the  door  to  all  the  evils  which  the 
statute  of  frauds  was  designed  to  remedy;  but  experience  proves 
this  not  to  be  true  in  point  of  fact,  for  there  Is  no  more  danger  of 
perjury  in  allowing  the  consideration  for  the  promise  to  pay  the  debt 
of  another  to  be  proved  by  parol  than  in  allowing  the  consideration 
for  any  other  contract  to  be  proved  in  the  same  way.  The  same  ob- 
jection might  exclude  parol  evidence  from  every  case.  The  effect 
of  statutes  providing  that  a  written  promise  to  pay  the  debt  of  an- 
other need  not  express  the  consideration,  and  that  it  may  be  proved 
by  parol,  seem  to  be  highly  satisfactory  Instead  of  disastrous. 

Sufficient  Expression  of  Consideration.— It  is  well  understood  that 
the  terms  of  a  contract  may  be  contained  in  several  instruments  of 
writing;  and  there  Is  no  reason  why  the  undertaking  may  not  be  in 
one  instrument,  and  the  consideration  of  it  expressed  in  another: 
Otis  v.  Haseltlne,  27  Gal.  80,  84.  Hence,  under  a  statute  of  frauds 
requiring  certain  contracts  to  be  in  writing,  the  form  of  the  writing 
Is  immaterial,  and  it  may  be  evidenced  by  one  or  more  writings: 
Atlantic  Phosphate  Co.  v.  Sullivan,  34  S.  O.  301,  309;  Jones  v.  Post, 
6  Cal.  102,  105;  Hazel  tine  v.  Larco,  7  Gal.  32,  34;  Strouse  v.  Elting, 
110  Ala.  132,  140;  White  v.  Breen,  10G  Ala.  159;  Beckwith  v.  Talbot, 
96  U.  S.  289,  292.  That  correspondence  or  different  Instruments  may 
be  used  to  complete  the  memorandum  required  by  the  statute  of 
frauds,  see  Lee  v.  Butler,  107  Mass.  426;  58  Am.  St  Rep.  40G;  Wil- 
son v.  Lewlston  Mill  Co.,  150  N.  Y.  314;  55  Am.  St.  Rep.  680.  In 
those  Jurisdictions  requiring  the  consideration  of  a  contract  to  be 
expressed  in  order  to  satisfy  the  statute  of  frauds,  it  is  not  neces- 
sary that  It  should  be  stated  in  express  terms.  It  is  sufficient  if  the 
consideration  may  be  collected  or  implied  with  certainty  from  the 
Instrument  itself:  Ordeman  v.  Lawson,  49  Md.  135;  Hutton  v.  Pad- 
gett, 26  Md.  228;  Straight  v.  Wight,  CO  Minn.  515.  It  is  sufficient  if, 
from  the  whole  writing,  it  appears  with  reasonable  clearness  what 
the  consideration  was:  Smith  v.  Northrop,  80  Hun,  65;  as,  for  ex- 
ample, to  procure  credit  from  a  promisee  for  a  third  party: 
Straight  v.  Wight,  60  Minn.  515.  But  If  a  guaranty  which  con- 
tains no  express  consideration  Is  a  distinct  Instrument,  writ- 
ten upon  a  separate  piece  of  paper,  its  reference  to  the  note  intended 
to  be  guaranteed  must  be  so  clear  as  to  identify  It  with  certainty 
before  the  consideration  of  the  one  can  be  taken  to  support  the 
other:  Ordeman  v.  Lawson,  49  Md.  135.  The  consideration  of  a 
promise  made  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person  must  appear  either  expressly  or  by  necessary  Impli- 
cation, in  the  note  or  memorandum  in  writing  required  by  the  stat- 
ute of  frauds:  Castle  v.  Beardsley,  10  Hun,  343.  It  is  not  necessary 
*  that  the  consideration  should  be  expressed  In  any  set  phrase:  Otis  v. 
Hazel  tine.  27  Cal.  80.  84;  or  formally  stated,  but  it  must,  at  least, 
appear  clear  and  without  ambiguity.    A  mere  conjecture,  however 
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plausible,  is  not  sufficient  to  satisfy  the  statute  of  frauds:  Hargrove* 
v.  Cooke,  15  Ga.  321. 

The  statute  of  frauds  is,  however,  satisfied  where  the  considera- 
tion of  a  contract  Is  expressed  in  writing,  although  fictitious:  Happe 
v.  Stout,  2  Cal.  4G0,  or,  under  a  bill  to  foreclose  a  mortgage,  where 
the  consideration  of  the  instrument  is  expressed  by  a  recital  of  the 
payment  of  one  dollar,  the  receipt  of  which  Is  acknowledged:  Boi- 
ling v.  Mnnchus,  66  Ala.  558.  The  words  "for  value  received,"  In  a 
contract  of  guaranty  is  a  sufficient  expression  of  the  consideration 
in  a  contract:  Day  v.  Elmore,  4  Wis.  190;  Connecticut  etc  Ins.  Go. 
T.  Cleveland  etc.  B.  B.  Co.,  41  Barb.  9;  Howard  v.  Holbrook,  9  Boa. 
237;  Whitney  v.  Stearns,  16  Me.  394;  Douglass  v.  Howland,  24 
Wend.  35;  Dahlman  v.  Hammel,  45  Wis.  466.  This  is  true  in  a  con- 
tract for  the  sale  of  lands:  Cheney  v.  Cook,  7  Wis.  413;  or  of  a  con- 
tract of  guaranty  of  a  promissory  note:  Miller  v.  Cook,  23  N.  Y. 
495;  Osborne  v.  Baker,  34  Minn.  307;  57  Am.  Bep.  55;  Dahlman  v. 
Hammel,  45  Wis.  466;  Martin  v.  Hazzard  Powder  Co.,  2  Colo.  596; 
Cooper  v.  Dedrick,  22  Barb.  516;  Woodward  v.  Pickett,  Dudl.  (S.  G.) 
30;  Emerson  v.  Aultman,  69  Md.  125;  or  In  a  written  guaranty  of  the 
payment  of  a  bond  and  mortgage:  Smith  v.  Northrup,  80  Hun,  65; 
or  other  written  instrument:  Edelen  v.  Gough,  5  Gill,  103;  Flowers 
v.  Stelner,  108  Ala.  440.  A  negotiable  promissory  note  imports  con- 
sideration, and  an  agreement  to  extend  the  time  of  the  payment  o>f 
a  debt  is  sufficient  consideration  for  the  execution  by  a  third  party 
of  his  note  to  the  creditor  as  collateral  security  for  the  payment  of 
the  debt  Hence,  such  a  note  made  for  such  a  purpose  sufficiently 
expresses  the  consideration,  to  satisfy  the  statute  of  frauds:  Nichols 
v.  Dedrick,  61  Minn.  513. 

A  written  guaranty  in  the  following  words,  "I  hereby  hold  myself 
responsible  to  W.  A.  and  W.  W.  Padgett,  of  Baltimore,  Maryland, 
to  the  amount  of  $2,000,  for  any  drafts  they  have  accepted,  or  may 
hereafter  accept,  for  John  Latouche,  now  of  Alexandria,  Va.,"  sat- 
isfies the  statute  of  frauds  so  far  as  the  expression  of  a  consideration 
is  concerned,  because  the  plain  meaning  of  the  contract  is,  that  in 
consideration  of  an  acceptance  for  Latouche,  the  guarantor  will  be 
answerable  for  the  payment  of  subsequent  acceptances  to  the 
amount  of  two  thousand  dollars:  Hutton  v.  Padgett,  26  Md. 
228.  So  an  undertaking  in  writing  to  be  answerable  "for  all 
such  goods  as  W.  shall  buy  of  C.  within  one  year  from  date," 
indorsed  upon  and  executed  at  the  same  time  with  a  contract  be- 
tween A.  and  C.  for  the  purchase  and  sale  of  the  goods,  sufficiently 
expresses  the  consideration  of  the  guaranty  within  the  statute  of 
frauds:  Church  v.  Brown,  21  N.  Y.  315.  319.  Construing  the  instru- 
ments together  as  one,  the  consideration  plainly  appears  on  the  face 
of  the  writing,  and  is  the  sale  and  delivery  by  C.  to  W.,  of  such 
goods  as  the  latter  may  want  from  C's  store,  for  one  year  from  the 
date  of  the  agreement:  Church  v.  Brown,  21  N.  Y.  315,  319,  reversing 
Church  v.  Brown.  29  Barb.  486.  If  A  gives  B  a  note  on  the  back 
of  which  C  afterward  signs  the  following  agreement,  "I  guarantee 
the  payment  of  the  contents  of  the  within  note  to  B,  the  one-half " 
within  six  months,  and  the  other  half  within  twelve  months,"  a 
sufficient  consideration  is  necessarily  implied  from  the  terms  of  tto 
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contract,  namely,  forbearance:  Neelson  v.  Sanborne,  2  N.  H.  413;  0 
Am.  Dec.  106. 

In  a  guaranty  as  follows,  "I  guaranty  the  payment  of  any  goods 
which  J.  Stadt  delivers  to  J.  Nichols,"  It  sufficiently  appears  that  the 
delivery  of  the  goods  Is  the  consideration  for  the  promise:  Stadt  v. 
LiU,  9  East,  848.  So,  if  the  words  are  as  follows,  "I  will  be  account- 
able to  you  for  the  payment,  within  six  months,  of  the  seed  order 
forwarded  by  my  son/'  naming  him,  the  consideration  is  sufficiently 
expressed  on  the  face  of  the  Instrument:  Nash  v.  Hartland,  2  I.  R.  C. 
L».  190.  A  guaranty  In  these  terms,  "I  do  hereby  agree  to  become 
surety  for  Mr.  B.  G.,  now  your  traveler,  In  the  sum  of  Ave  hundred 
pounds,  for  all  money  he  may  receive  on  your  account,"  sufficiently 
expresses  the  consideration  for  the  undertaking,  namely,  the  contin- 
uation of  the  traveler  in  the  service  of  his  employers:  Ryde  v.  Cur- 
tis, DowL  &  R.  62.  A  letter  of  guaranty  Informing  the  persons  to 
whom  It  Is  addressed  that  Mr.  Clark,  the  bearer  of  the  letter,  "will 
purchase  a  small  stock  of  clothes  and  clothing  of  you,  which  I  hope 
yon  will  sell  to  him  cheap,  and  I  have  no  doubt  he  will  make  you 
a  valuable  customer,"  and  concluding  with  the  words,  "I  hereby 
guaranty  the  collection  of  any  amount  which  you  credit  him  with 
not  exceeding  two  thousand  dollars,"  sufficiently  expresses  a  con- 
sideration: Eastman  v.  Bennett,  6  Wis.  232,  242;  approved  in  Young 
r.  Brown,  63  Wis.  333.  The  consideration  is  sufficiently  expressed 
4m  the  face  of  an  instrument  which  reads  as  follows,  "I  hereby  guar- 
anty to  you  the  sum  of  two  hundred  and  fifty  pounds,  In  case  Mr. 
P.  should  make  default  in  the  capacity  of  agent  and  traveler  to  you": 
Kennaway  v.  Treleavan,  5  Mees.  &  W.  498.  So  In  a  guaranty  read- 
ing, "I  agree  to  be  security  to  you  for  J.  C,  late  In  the  employ  of 
J.  P.  for  whatever  you  may  entrust  him  with  while  in  your  employ, 
to  the  amount  of  fifty  pounds":  Newbury  v.  Armstrong,  6  Blng.  201; 
Moody  &  M.  389;  3  Moore  &  P.  509.  A  memorandum  in  the  follow- 
ing form  expresses  a  consideration:  "I  will  be  responsible  for  the 
purchase  of  goods  from  W.  S.  &  Co.,  for  EL  C.  D.,  or  by  his  order 
until  I  give  them  notice  to  the  contrary":  Williams  v.  Ketchum,  19 
Wis.  231.  Illustrations  of  this  kind  might  be  multiplied  Indefinitely, 
without  much  profit  If  a  contract  of  guaranty  is  entered  into  con- 
temporaneously with  the  principal  contract,  and  is  either  Incorpo- 
rated In  the  latter,  or  so  distinctly  refers  to  It  as  to  show  that  both 
agreements  are  parts  of  an  entire  transaction,  no  consideration  need 
be  expressed  in  the  guaranty  distinct  from  that  expressed  in  the 
principal  contract.  In  such  a  case,  the  consideration  of  the  guar- 
anty is  apparent  upon  the  face  of  the  whole  agreement,  and  that 
is  enough:  Highland  v.  Dresser,  35  Minn.  345;  Church  v.  Brown,  21 
N.  Y.  315;  Bailey  v.  Freeman,  11  Johns.  221;  6  Am.  Dec.  371;  Wilson 
Sewing-Machine  Co.  v.  Schnell.  20  Minn.  40;  Simons  v.  Steele,  30 
N.  H.  73,  83;  Nabb  v.  Koontz,  17  Md.  283.  But,  if  the  guaranty  and 
the  principal  obligation  are  not  contemporaneous,  the  memorandum 
4>f  the  guaranty  must  express  the  consideration:  RIgby  v.  Norwood, 
24  Ala.  129;  Brewster  v.  Silence,  8  N.  T.  207.  And  so  when  made 
At  the  same  time  if  the  principal  obligation  Is  given  for  a  pre-exist- 
Jng  debt:  Hall  v.  Farmer,  2  N.  Y.  553. 
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If  tne  consideration  Is  forbearance,  it  must  appear  plainly:  Emmott 
▼.  Kearns,  5  Bing.  N.  O.  559.  The  fact  that  a  memorandum  of  guar- 
anty refers  to  the  principal  debt  as  already  due  is  not  necessarily 
enough  to  prove  that  forbearance  to  enforce  that  debt  was  the  con- 
sideration for  the  guaranty:  Smith  v.  Ives,  15  Wend.  182. 

For  other  cases  of  guaranty  in  -which  It  was  held  that  the  con- 
sideration was  sufficiently  expressed,  or  appeared  from  the  writing, 
see  Dutchman  v.  Tooth,  7  Scott,  710;  5  Blng.  N.  O.  577;  Boehm  v. 
Campbell,  8  Taunt  679;  3  Moore,  15;  Shortrede  v.  Cheek,  1  Ad.  &  E. 
57;  Broom  v.  Batchelor,  1  Hurl.  &  N.  255;  Oldershaw  v.  King,  2 
Hurl.  &  N.  517;  Gorrie  v.  Woodley,  17  L  R.  C.  L.  221;  Pace  y.  Marsh, 
1  Bing.  216;  8  Moore,  59;  Bainbridge  v.  Wade,  16  Q.  B.  89;  Jarvis 
y.  Wilkins,  7  Mees.  &  W.  410;  Russell  v.  Mosejey,  3  Brod.  &  B.  211; 
Hoad  v.  Grace,  7  Hurl.  &  N.  494;  Lysaght  y.  Walker,  5  Bligh,  N.  S.,  1; 
Caballero  y.  Slater,  14  Com.  B.  300;  Stead  v.  Liddard,  8  Moore,  2; 
Grant  Y.  Hotchkiss,  26  Barb.  63;  Staats  v.  Howlett,  4  Denio,  559; 
Gottsberger  y.  Radway,  2  Hilt  342;  O'Bannon  v.  Chumasero,  3 
Mont  419. 

Insufficient  Expression  of  Consideration.  —  A  letter  admitting 
the  purchase  of  goods  by  the  writer  from  the  person  to  whom 
the  letter  is  written,  but  without  expressing  any  consideration,  or 
stating  the  terms  of  the  purchase,  is  not  a  sufficient  note  or  mem- 
orandum in  writing  to  take  the  case  out  of  the  operation  of  the  stat- 
ute of  frauds:  Newbery  y.  Wall,  65  N.  Y.  484.  Compare  Drake  v. 
Seaman,  97  N.  Y.  230.  A  letter  agreeing  to  deed  land  does  not  take 
a  contract  respecting  it  out  of  the  statute  of  frauds  where  the  letter 
does  not  express  the  consideration:  Cooley  v.  Lobdell,  82  Hun,  98; 
affirmed  in  Cooley  v.  Lobdell,  153  N.  Y.  596,  600.  A  written  agree- 
ment "to  remain  with  A  B  two  years  for  the  purpose  of  learning  a 
trade"  is  not  binding,  because  no  consideration  is  expressed:  Lees 
Y.  Whitcomb,  5  Blng,  34. 

A  guaranty  upon  a  separate  piece  of  paper  from  a  note  to  which 
reference  is  made,  in  the  following  language,  to  wit  "We  guaranty 
the  payment  of  a  note  indorsed  by  ....  the  amount  being  five 
hundred  dollars,"  is  void  for  want  of  a  sufficient  consideration  ap- 
pearing on  its  face:  Ordeman  v.  Lawson,  49  Md.  135.  An  indorse- 
ment of  a  note  has  been  held  an  insufficient  memorandum  of  guar- 
anty: Schafer  y.  Farmers1  etc.  Bank,  59  Pa.  St  144;  98  Am.  Uec. 
323.  The  following  Instruments  have  been  held  Invalid,  as  guaran- 
ties, under  the  statute  of  frauds,  because  no  consideration  was  ex- 
pressed or  appeared:  "1  hereby  guaranty  to  pay  W.  H.,  etc.,  ten  dol- 
lars per  month  until  the  sum  of  three  hundred  dollars  due  by  ...  . 
shall  be  paid":  Palsgrave  v.  Murphy,  14  U.  C.  C.  P.  153.  "I  will  see 
you  paid  for  five  pounds  or  ten  pounds  worth  of  leather,  on  Decem- 
ber 6,  for  Thomas  Lewis,  shoemaker":  Price  v.  Richardson,  15  Mees. 
&  W.  539.  "To  the  amount  of  one  hundred  pounds  consider  me  as 
security  on  J.  O's  account":  Jenkins  v.  Reynolds,  3  Brod.  &  B.  14.  "I 
undertake  to  secure  to  you  the  payment  of  any  sums  you  have  ad- 
vanced, or  may  hereafter  advance,  to  D.  on  his  account  with  yon, 
commencing  November  1,  1831,  not  exceeding  two  thousand  pounds": 
Raikes  v.  Todd,  8  Ad.  &  E.  8t6.  "As  you  have  a  claim  on  my  brother 
for  five  pounds  and  seventeen  shillings  for  boots  and  shoes,  I  hereby 
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undertake  to  pay  yon  the  amount  within  six  weeks  from  this  day'9: 
James  v.  Williams,  5  Barn.  &  AdoL  1109;  3  Nev.  &  M.  190.  No  con- 
sideration is  to  be  Implied  from  an  undertaking  as  follows:  "Inclose** 
1  forward  yon  the  bills  drawn  per  J.  T.  A.  upon  and  accepted  by 
I*.  D.,  which  I  doubt  not  will  meet  doe  honor,  but,  in  default  thereof,. 
1  will  see  the  same  paid":  Hawes  v.  Armstrong,  1  Scott,  601. 

For  other  cases  holding  that  the  consideration  is  not  expressed,  or 
that  an  insufficient  consideration  is  expressed  in  contracts  of  guar- 
anty, see  Elliott  v.  Uiese.  7  Har.  &  J.  457;  Allnutt  v.  Ashenden,  tt 
Scott  N.  II.  127;  6  Man.  &  G.  3<j2;  Wain  v.  Warlters,  5  East,  10; 
Ralkes  T.  Todd,  1  Perry  &  D.  138;  Morley  v.  Boothby,  3  Blng.  107; 
10  Moore,  395;  Bushell  v.  Beaven,  1  BIng.  N.  G.  103;  Cole  ▼.  Dyer,  1 
Cromp.  &  J.  461;  Bentham  v.  Cooper,  6  Mees.  &  W.  621;  Weed  ▼» 
Clark.  4  Sand.  31;  Spicer  v.  Norton,  13  Barb.  542 


SlEBEBT   V.   QUESNEL. 

[65  IflNNKSOCA,  107.] 

SURETYSHIP  —  RELEASE  OF  DEBTOR  RELEASES 
8XJRETY— FAILURE  TO  PRESENT  CLAIM  AGAINST  ESTATE. 
A  voluntary  release  of  the  estate  of  the  principal  debtor  has  the 
effect  of  releasing  his  surety  from  personal  liability,  and  the  fail* 
are  to  present  a  claim  against  it,  within  the  time  fixed  for  the 
allowance  and  presentation  of  claims,  amounts  to  a  release  of  the 
claim,  where  the  estate  is  sufficient  to  pay  all  claims  against  It. 

SURETYSHIP— RIGHT  AND  RELEASE  OF  MARRIED 
WOMAN  AS  SURETY  — FAILURE  TO  PRESENT  CLAIM 
AGAINST  ESTATE.— If  a  married  woman,  without  consideration 
to  herself,  Joins  with  her  husband  in  a  mortgage  of  his  land  where- 
by they  covenant  to  pay  the  mortgage  debt,  which  is  evidenced 
by  a  note  signed  by  him  alone,  she  becomes  a  surety  and  is  enti- 
tled to  all  the  rights  of  a  surety.  Hence,  If  he  dies  leaving  an  es- 
tate sufficient  to  pny  all  claims  against  it,  and  the  mortgagee  or  his 
assigns  fall  to  present  their  claim  in  the  probate  court  for  allow- 
ance within  the  period  fixed  for  the  presentation  and  allowance  of 
claims,  she  is  released,  as  surety,  from  any  further  personal  lia- 
bility, because  the  principal  debtor,  the  husband,  has  been  dis- 
charged by  the  creditors*  act. 

Action  by  Siebert  and  wife  to  foreclose  a  mortgage  executed 
by  E.  Langevin,  since  deceased,  and  the  defendant  Eleanor 
Langevin,  his  wife,  afterward  Eleanor  Quesnel.  It  was  ad- 
judged that  the  defendant  Eleanor  Quesnel  was  personally 
liable  upon  the  note  and  mortgage,  and  that  the  plaintiffs  have 
execution  against  her  for  any  deficiency  that  might  arise  upon 
the  foreclosure  sale.  The  defendants  appealed  from  an  order 
denying  a  motion  to  set  aside  the  judgment  and  for  a  new  trial. 

J.  L.  Macdonald,  for  the  appellants. 

Butts  &  Jaques,  for  the  respondent!. 
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t08  COLLINS,  X  There  are  really  but  two  questions  for  de- 
termination in  this  oauae.  First,  on  the  face  of  the  note  and 
mortgage,  which  are  to  be  considered  as  one  instrument,  what 
•were  the  relations  existing  between  Mrs.  Langevin  (now  the  de- 
fendant Mrs.  Quesnel)  and  the  mortgagee  and  her  assigns?  Was 
Mrs.  Langevin  a  6urety  for  the  payment  of  Mr.  Langevin's  debt, 
-evidenced  by  a  note  signed  only  by  him,  or  was  she  simply  and 
strictly  a  joint  principal  or  obligor?  If  she  occupied  the  position 
of  a  surety,  any  defense  open  to  her,  as  such  surety,  at  the  time  of 
the  assignment  of  the  mortgage  to  plaintiffs,  or  which  has  since 
Arisen,  is  available  in  this  action,  brought  to  foreclose  the  mort- 
gage, and  to  recover  from  her  personally  any  deficit  upon  a  sale 
of  the  mortgaged  premises.  The  second  question  depends  upon 
the  answer  to  the  first,  and  L,  If  Mrs.  Langevin  was  a  surety,  in 
what  manner  have  her  rights  and  liabilities  been  affected  by  the 
•death  of  her  husband,  the  principal  debtor,  and  plaintiffs'  failure 
to  file  the  note  in  the  probate  court,  as  a  claim  against  the  estate, 
within  the  time  fixed  for  the  presentation  and  allowance  of  claims, 
which  expired  January  21, 1892,  some  months  after  the  note  and 
mortgage  were  transferred  to  plaintiffs,  and  more  than  two  yean 
prior  to  the  commencement  of  this  action? 

The  note  was  given  by  Mr.  Langevin,  alone,  for  his  pre-existing 
individual  debt;  and  the  failure  to  file  it  for  allowance  has  barred 
all  right  to  recover  the  amount  as  a  claim  against  Langevin's  es- 
tate, or  to  recover  as  against  any  of  the  heirs:  Hill  v.  Nichols,  47 
Minn.  382.  This  failure  amounts  to  a  voluntary  release  of  the 
<j]r;m  against  the  estate  of  Mr.  Langevin,  which  was  more  than 
sufficient  to  meet  and  pay  all  claims  against  it;  and,  if  his  wife 
was  a  surety,  a  voluntary  release  of  the  estate  of  the  principal 
debtor  must  have  had  the  effect  of  releasing  her  from  personal 
liability.  The  rights  of  a  surety,  the  fact  of  suretyship  being 
known  to  the  creditor,  are  well  established  by  repeated  adjudica- 
tions, and  need  not  be  stated  here. 

loo  q^his  leads  to  an  inquiry  as  to  the  relationship  which 
actually  existed  between  Mrs.  Langevin  and  the  mortgagee,  of 
which  the  plaintiffs  had  notice  in  the  note  and  mortgage. 
Mrs.  Langevin  joined  in  all  of  the  covenants  contained  in  the 
mortgage,  binding  herself,  her  heirs,  executors,  and  adminis- 
trators, including  a  covenant  or  condition  to  pay  the  sum  of 
money  represented  by  his  note,  thus  becoming  obligated,  to 
pay  the  mortgage  debt.  But  primarily  it  was  the  debt  of  Mr. 
Langevin.  This  clearly  appeared  from  the  note  and  mortgage, 
and  was  actually  known  to  the  mortgagee.  Mrs.  Langevin  took 
no  part  in  the  negotiations  which  led  up  to  the  execution  of  the 


June!  1806.]  SlEBKRT  17.  QlTESNEL.  443 

papers,  and  had  nothing  to  do  with  the  transaction,  except  to  sign 
the  mortgage  and  acknowledge  its  execution  when  presented  to 
her.  The  mortgagee's  agent,  who  transacted  the  business,  testi- 
fied that  it  was  agreed  between  Mr.  Langevin  and  himself  that 
the  wife  should  join  in  the  obligation  of  the  covenants  and  the 
promise  to  pay,  as  recited  in  the  mortgage,  but  it  was  not  claimed 
that  she  had  any  knowledge  of  this  agreement.  She  did  not  con- 
tract for  or  receive,  either  in  person  or  estate,  any  part  of  the 
consideration  for  the  note,  nor  was  her  separate  property  bound 
in  any  way  for  the  pre-existing  debt  which  formed  the  considera- 
tion. 

It  is  well  settled  that  a  wife  is  entitled  to  the  ordinary  rights 
and  privileges  of  a  surety,  where  she  mortgages  her  separate  es- 
tate for  the  debt  of  her  husband:  Wolf  v.  Banning,  3  Minn.  133 
(202);  Agnew  v.  Merritt,  10  Minn.  242  (308),  and  cases  cited.  If 
Mrs.  Langevin  had  mortgaged  her  separate  estate  as  security  for 
her  husband's  note,  she  would  have  occupied  the  position  of  a 
surety.  And,  on  principle,  it  can  make  no  difference  that,  instead 
of  pledging  her  separate  estate  to  pay  the  debt,  she  became  per- 
sonally obligated  to  pay  that  debt  out  of  her  own  funds  or  estate. 
Although  Mrs.  Langevin  was  a  joint  principal  or  obligor,  she  was 
also  and  in  fact  a  surety,  and  is  entitled  to  all  of  the  rights  of  a 
surety,  where  the  principal  debtor  has  been  discharged  by  the 
creditor's  act.  Tf  so,  it  follows  that  when  the  estate  of  the  prin- 
cipal debtor  was  released  by  the  omission  of  the  creditor  to  file 
a  claim  for  allowance,  it  appearing  that  the  estate  was  abundantly 
able  to  discharge  the  debt  in  the  due  course  of  administration, 
the  surety  for  that  debt  was  released  from  any  further  personal 
liability. 

There  is  nothing  in  defendants'  claim  that  because  of  this  omis- 
sion 110  the  mortgage  security  was  also  discharged,  or  in  the  con- 
tention that  the  trial  court  erred  when  it  directed  a  separate  judg- 
ment for  plaintiffs'  costs  and  disbursements,  as  to  each,  against 
such  of  the  defendants  as  were  duly  notified  that  no  personal 
•claim  was  made  against  them,  and  then  answered  and  took  part 
in  the  trial.  It  is  evident  that  they  unreasonably  defended,  and 
must  pay  for  the  privilege:  Gen.  Stats.  1894,  sec.  5867. 

There  are  no  other  questions  presented  which  need  discussion, 
and  the  result  is,  that  in  60  far  as  the  judgment  appealed  from  re- 
lates to  the  personal  liability  of  defendant  Eleanor  Quesnel  for 
the  amount  of  the  debt,  it  must  be  modified  in  accordance  with 
the  views  herein  expressed.  As  to-  the  remainder  of  the  judg- 
ment, it  stands  affirmed. 
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SURETYSHIP— RELEASE  OP  DEBTOR  RELEASES  SURETY- 
FAILURE  TO  PRESENT  CLAIM  AGAINST  ESTATE.— The  liabil- 
ity of  a  surety  is  dependent  upon  the  liability  of  his  principal,  auii 
an  action  cannot,  therefore,  be  maintained  against  one  as  surety 
If  bis  principal  is  not  liable:  Henline  v.  Reese,  54  Ohio  St  599;  56  Am. 
St.  Rep.  730;  note  to  Scott  v.  Fisher,  28  Am.  St  Rep.  692.  A  surety 
Is  discharged  if  tbe  creditor  having  the  means  of  satisfaction,  actu- 
ally or  potentially,  in  his  hands,  neglects  or  refuses  to  avail  himself 
thereof:  Notes  to  Mingus  v.  Daugherty,  43  Am.  St  Rep.  358;  Scott  v. 
Fisher,  28  Am.  St  Rep.  692.  A  claim  against  an  estate  is  unavailing, 
unless  it  is  presented  within  the  time  prescribed  by  law:  Judy  v. 
Kelley,  11  11L  211;  50  Am.  Dec.  455;  monographic  note  to  Bradford 
T.  Brooks,  16  Am.  Dec.  719,  on  the  effect  of  a  statute  reviving  a 
right  to  present  claims  against  a  decedent.  Under  the  laws  of  Cali- 
fornia, a  surety  is  not  discharged  by  the  creditor's  failure  to  present 
his  claim  against  the  estate  of  the  principal  debtor:  Bull  v.  Cot». 
77  CaL  54;  11  Am.  St.  Rep.  235,  showing  when  a  mortgagee  need 
not  present  his  claim  against  a  husband's  estate. 


St.  Paul  Trust  Company  v.  Mixtzeb. 

[66  Minnesota,  121.]  v 

ESTATES-LIFE    TENANT— TAXES— REPAIRS.— A    tenant 
for  life  of  real  estate  is  compelled  to  pay  taxes  and  expense  of  re 
pairs  out  of  the  rents  and  profits,  whether  such  life  estate  comes 
by  will,  conveyance,  or    operation  of    law,  unless    he  voluntarily 
pays  them  out  of  other  funds. 

ESTATES—FAILURE  OF  LIFE  TENANT  TO  PAY  TAXES 
AND  EXPENSES  OF  REPAIRS— REMEDY  OF  ADM1NISTKA- 
TOR— EQUITY.— If  the  life  tenant  in  a  homestead  estate  fails,  for 
many  years,  to  pay  the  taxes  and  to  make  repairs  in  order  to  save 
the  estate  for  the  reversioners,  the  administrator,  with  the  will  an- 
nexed, being  authorized  by  the  express  terms  of  the  will  to  collect 
the  rents  and  to  pay  the  taxes,  is  entitled  to  maintain  a  bill  in 
equity  to  have  a  receiver  appointed  to  take  charge  of  the  premises, 
to  collect  the  rents  sufficient  in  amount  to  discharge  the  liabilities 
of  the  life  tenant's  estate  for  which  he  is  answerable,  to  reim- 
burse the  administrator  for  taxes  and  expenses  paid  by  him,  and 
to  pay  unpaid  taxes,  and  expenses  for  repairs,  necessarily  In- 
curred to  preserve  the  property. 

Appeal  by  the  plaintiff,  the  St.  Paul  Trust  Company,  admin- 
istrator, from  an  order  sustaining  a  demurrer  to  its  complaint, 
interposed  by  the  defendant,  Anna  R.  Mintzer. 

Harvey  Officer,  for  the  appellant- 
Stevens,  O'Brien,  Cole  &  Albrecht,  for  the  respondent. 

l2T  BUCK,  J.  William  L.  Mintzer  died  February  23,  1883,  at 
the  city  of  St.  Paul,  Minnesota,  leaving  a  will,  which  was  duly 
probated,  and  one  John  Jones,  one  of  the  executors  named  in 
the  will,  duly  qualified  as  such,  and  entered  upon  the  discharge 
of  his  duties,  but  he  died  about  May  4,  1886,  leaving  the  will  un- 
executed, and  on  or  about  June  11.  18S6,  this  plaintiff  was  duly 
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appointed  by  the  probate  court  of  Ramsey  county  as  administrator 
de  bonis  non  with  the  will  annexed,  and  duly  qualified  and  entered 
upon  the  discharge  of  its  duties,  and  ever  since  has  been,  and  now 
ib,  acting  as  such  administrator.  Mintzer  left  surviving  him  a 
widow,  but  no  issue.  The  will  has  been  so  far  executed  that  all 
the  just  debts  and  demands  existing  against  him  at  the  time  of 
his  death  have  been  paid  in  full,  and  all  specific  legacies  of  money 
or  personal  property  and  all  lawful  devises  of  specific  real  estate 
have  been  paid  and  satisfied  in  full,  save  and  except  that  the 
tenth  subdivision  of  the  will  has  not  been  executed.  The  tenth 
subdivision  reads  as  follows: 

"All  the  rest,  residue,  and  remainder  of  my  estate  I  give,  be- 
queath, and  devise  as  follows:  I  direct  my  executors  to  take 
charge  of  the  same,  collecting  the  rents,  paying  all  taxes,  assess- 
ments, and  charges  thereon,  and  to  make  report  of  all  their 
doings  to  the  probate  court  of  Ramsey  county,  Minnesota,  at  least 
once  a  year.  The  balance  in  theii  hands,  if  anything  shall  re- 
main of  said  rents  after  paying  the  charges  aforesaid,  shall  be  dis- 
tributed to  the  persons  entitled  to  the  real  estate  as  hereinafter 
provided.  I  wish  this  to  continue  during  the  life  of  my  nephew, 
William  Mintzer,  son  of  George  Mintzer,  and  the  life  of  George 
A.  Hicks,  provided,  however,  that  at  the  expiration  of  ten  years 
from  my  death,  if  either  or  both  of  said  parties,  William  Mintzer 
and  George  A.  Hicks,  should  be  living,  nevertheless  the  property 
may  be  sold  by  the  executor  or  their  successors,  and  the  proceeds 
divided  among  my  nephews  and  nieces  hereinabove  named,  viz., 
Sarah  Mintzer,  daughter  of  Adam  Mintzer  (married  to  one 
Clough),  George,  Charles,  Fred,  John,  Amelia,  Josephine,  Mag- 
gie, Charles,  Charlea  Titus,  Dr.  William  Titus,  Almira  Egbert, 
and  the  12S  children  of  Adam  Snyder  one  share,  except  and  pro- 
vided that  I  wish  one  lot  in  Runwell  &  Spencer's  addition  to  West 
St.  Paul  to  be  given  and  conveyed  to  Charles  Flynn,  aforesaid,  his 
heirs  and  assigns;  the  selection  of  the  lot  to  be  left  to  my  execu- 
tors, but  I  request  them  to  give  him  one  of  the  best." 

The  ten  years  limitation  provided  for  in  the  will  for  the  divi- 
sion and  distribution  of  the  estate  expired  on  February  23,  1893, 
at  which  time  the  plaintiff  fully  accounted  to  the  probate  court 
for  all  business  and  transactions  performed  by  it  in  behalf  of  the 
estate,  and  said  court,  on  March  13, 1893,  by  its  decree  and  judg- 
ment duly  made  and  entered  in  the  matter  of  said  estate,  duly 
decreed  and  adjudged  that  there  was  then  due  and  owing  to  this 
plaintiff,  as  audi  administrator,  for  taxes,  assessments,  and  other 
lawful  charges,  disbursements,  and  expenses  of  administration,  a 
balance  and  sum  of  $16,750.69  over  and  above  all  moneys  by  it 
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then  tad  and  received.  There  was  no  money  or  personal  property 
belonging  to  said  estate  wherewith  the  said  balance  due  this  ad- 
ministrator  could  be  paid,  and  the  devisees  and  legatees  under 
said  will,  including  this  defendant,  failed,  neglected,  and  refused 
to  pay  said  balance,  or  any  part  thereof,  and  by  reason  thereof 
no  final  decree  assigning  and  awarding  the  said  estate  to  the  per- 
sons entitled  thereto  was  made,  or  could  be  lawfully  made,  in  the 
matter  of  said  estate  in  said  probate  court. 

By  reason  of  the  nonpayment  to  plaintiff  of  such  balance,  it  was 
necessarily  compelled,  against  its  wishes,  to  exercise  the  duties  as 
such  administrator;  and,  upon  a  subsequent  accounting  in  said 
probate  court,  it  was  decreed  and  adjudged  that  there  was  due 
upon  said  estate  to  this  plaintiff,  as  such  administrator,  the  sum 
of  $20,143.02.  There  was  not,  and  is  not  now,  any  money  or  per- 
sonal property  belonging  to  said  estate  in  the  hands  of  this  ad- 
ministrator, and  there  is  no  real  property  belonging  to  said  estate 
except  one  small  house  or  shanty,  the  rents  whereof  were  and  are 
nominal,  and  do  not  exceed  the  sum  of  $60  per  annum,  and  except 
the  homestead  tract,  which  consists  of  30  acres  and  36-100  of  an 
acre,  particularly  described  in  the  plaintiff's  complaint,  and  of 
which  the  testator  died  seised  in  fee,  at  which  time  there  were 
valuable  tenements,  improvements,  fences,  and  buildings,  to  wit, 
a  dwelling-house,  barn,  and  outhouses  thereon,  and  which  prem- 
ises, prior  to  the  time  of  his  decease,  were  occupied  by  the  testa- 
tor and  his  wife  as  a  homestead,  and  which  premises  the  defend- 
ant, as  the  widow  of  the  testator,  continued  to  hold  as  a  m 
homestead  until  about  March  10,  1891,  at  which  time  she  re- 
moved from  said  homestead  to  another  dwelling-house  in  the 
county  of  Ramsey,  where  she  has  ever  since  continuously  resided, 
and  occupied  the  same  as  her  homestead,  having  rented  her  first- 
described  homestead  to  tenants  not  members  of  her  family,  and 
received  the  rents  and  income  therefrom,  but  has  wholly  failed 
and  neglected  to  pay  the  taxes  assessed  thereon,  amounting  to  the 
tfum  of  $2,507.04,  for  the  yeara  1885  to  1890,  inclusive,  which 
plaintiff,  as  such  administrator,  was  compelled  to  pay  to  save  said 
homestead  from  tax  sale  for  taxes,  penalties,  costs,  charges,  and 
expenses;  said  taxes  having  been  so  paid  also  under  the  order 
and  authority  of  the  probate  court  of  Ramsey  county,  and  at  the 
request  of  the  reversioners. 

The  unpaid  taxes,  costs,  and  penalties  upon  said  homestead 
now  due  for  the  years  1891  to  1894,  inclusive,  amount  to  $2,321- 
.91,  which  have  not  been  paid  by  this  plaintiff  for  want  of  funds. 
The  defendant  has  also,  ever  since  she  became  entitled  to  the 
right  and  use  of  said  premises  as  a  homestead,  refused  and  neg- 
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lected  to  keep  tEe  buildingB,  fences,  and  other  improvements 
thereon  situated  in  proper  repair,  and  has  suffered  the  same  to 
become  dilapidated  and  out  of  repair.  The  plaintiff  paid  said 
taxes  upon  the  said  estate  at  the  written  request  of  all  persons 
interested  therein  except  this  defendant,  first  exhausting  all 
rentals  received  from  other  premises  for  such  purpose,  and  made 
the  advances  to  save  such  estate.  The  reasonable  market  value 
of  said  homestead  does  not  exceed  $23,100,  and,  in  the  present 
condition  of  the  real  estate  market,  it  would  not  sell  for  a  sum 
exceeding  $10,000;  and  the  defendant,  while  having  ample 
means  outside  of  said  homestead  to  pay  the  taxes  thereon  and 
keep  the  same  in  repair,  refuses  and  neglects  to  do  so.  The  de- 
fendant still  collects  the  rental  from  said  homestead,  which  is 
continually  depreciating  in  value,  and  is  not  adequate  security  for 
the  taxes  paid  and  unpaid  thereon. 

The  relief  asked  is  for  an  accounting;  that  the  value  of  defend- 
ant's life  estate  in  the  premises  be  ascertained;  that  a  receiver  be 
appointed  of  said  premises;  that  the  defendant  be  enjoined  from 
leasing  or  collecting  rents  from  said  homestead;  that  her  life  es- 
tate be  adjudged  terminated,  or  her  homestead  right  adjudged 
forfeited;  and  that  the  names  of  persons  now  in  possession  as 
tenants  be  disclosed,  that  they  may  be  made  parties  herein. 

,8°  A  demurrer  was  interposed  to  the  complaint  upon  three 
grounds:  1.  That  the  plaintiff  had  not  the  legal  capacity  to  sue; 
2.  That  several  causes  of  action  are  improperly  united;  3.  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained  upon  the  ground  that  the 
facts  alleged  in  the  complaint  do  not  show  that  the  plaintiff  is 
entitled  to  the  reversion  of  the  real  estate  so  as  to  entitle  it  to  an 
eviction,  and  because  the  facts  pleaded  do  not  show  that  the 
plaintiff  is  a  creditor  of  the  defendant,  and  that  the  facts  pleaded 
as  an  abandonment  do  not  operate  as  such  in  favor  of  the  plain- 
tiff. 

The  facte  pleaded,  however,  do  show  the  very  strongest  grounds 
for  equitable  relief.  We  regard  the  certain  pereons  named  as 
beneficiaries  in  the  tenth  subdivision  of  the  will  as  reversioners, 
within  the  legal  or  equitable  definition  of  that  term.  But  we  do 
not  consider  the  abandonment  of  the  homestead  by  the  defend- 
ant, and  her  subsequent  acquirement  of  another,  at  all  material. 
She  had  only  a  life  estate  in  the  premises,  and  it  was  therefore 
her  duty  to  pay  all  taxes  properly  assessed  against  them.  This 
she  refused  or  neglected  to  do.  Upon  the  death  of  John  Jones, 
the  executor,  this  plaintiff  was  appointed  administrator  with  the 
will  annexed  of  the  estate  not  administered.    Section  4453  of  the 
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General  Statutes  provides  that  the  term  "executor"  in  this  code 
shall  be  construed  to  include  an  administrator  with  the  will  an- 
nexed. Referring  again  to  the  tenth  subdivision  of  the  will,  we 
find  that  it  was  the  duty  of  the  executor  to  take  charge  of  all  the 
rest,  residue,  and  remainder  of  the  testator's  property  not  specifi- 
cally devised,  collect  the  rents,  pay  all  taxes,  assessments,  and 
charges  thereon,  and  make  report  to  the  probate  court  of  Bamsej 
county  at  least  once  a  year.  The  duties  of  the  administrator  in 
this  respect  were  those  of  a  trustee,  and,  whatever  plaintiff  did  in 
this  respect  in  regard  to  paying  taxes  upon  the  homestead,  it  wail 
not  as  a  volunteer,  but  performing  a  duty  specifically  enjoined 
by  the  terms  of  the  will  itself.  When  the  defendant  refused  or 
neglected  to  pay  the  taxes  for  years  upon  the  homestead,  and  there 
was  danger  of  the  premises  being  thereby  lost  to  the  reversioner^ 
the  homestead  fell  within  the  provision  in  the  will,  viz.,  "all  the 
"rest,  residue,  and  remainder  of  my  estate/'  which  it  was  plain- 
tiff's duty  to  save  if  the  life  tenant  was  guilty  of  not  paying  the 
taxes  thereon. 

The  reversioners  were  under  no  obligations  to  pay  taxes,  or 
protect  1S1  the  property  as  against  waste  by  reason  of  nonre- 
pairs, so  far  as  concerned  the  life  estate  of  the  defendant.  That 
was  the  duty  of  the  defendant  herself,  for  the  law  is  too  well  set* 
tied  to  need  discussion  that  a  tenant  for  life  of  real  estate  is  com- 
pelled to  pay  taxes  and  the  expense  of  repairs  out  of  the  rents 
and  profits,  whether  such  life  estate  comes  by  will,  conveyance, 
or  operation  of  law,  unless  the  life  tenant  voluntarily  pays  them 
out  of  other  funds.  Tn  this  case,  if  the  life  tenancy  ceased  by 
reason  of  the  death  of  the  defendant  or  otherwise,  the  reversion- 
ers would  be  entitled  to  take  the  fee,  unleeB,  after  the  death  of 
the  testator's  nephews  William  Mintzer  and  George  Hicks,  sub- 
ject to  the  right  of  the  trustee  to  sell  the  premises,  and  divide 
the  proceeds  among  the  nephews  and  nieces  of  the  testator,  as 
specifically  provided  by  the  terms  of  the  will.  Of  course,  a  power 
may  be  granted  by  devise  in  a  last  will  and  testament:  Gen.  Stats. 
1894,  sec.  4334.  And  the  trust  conferred  by  the  terms  of  the 
will  upon  the  executor  was  valid  as  a  power,  and,  this  being  so, 
the  acceptance  of  the  trust  made  the  duty  of  the  trustee  co-ordi- 
nate with  the  power  conferred.  One  of  the  duties  or  trusts  ex- 
pressly enjoined  by  the  will  was  that  the  executor  should  collect 
the  rents  and  pay  taxes,  and,  the  plaintiff  having  been  duly  sub- 
stituted in  place  of  the  executor  as  administrator  with  the  will  an- 
nexed, it  was  its  duty  to  use  due  diligence  in  this  matter:  3 
Perry  on  Trusts,  sec.  527.  The  power  of  an  administrator  with 
the  will  annexed  to  perform  the  duty  conferred  upon  the  execu- 
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tor  by  the  terms  of  the  will  is  expressly  authorized  by  the  General 
Statutes  of  1894,  section  4464,  viz:  "To  perform  every  act  and 
discharge  every  trust  as  the  executor  named  in  the  will  would 
have  had,  and  their  acts  shall  be  as  valid  and  effectual  for  every 
purpose." 

The  right  of  the  plaintiff  to  be  reimbursed  out  of  the  life  estate 
does  not  rest  upon  the  fact  that  she  has  abandoned  it  as  a  home- 
stead, but  upon  the  broader  ground  that,  she  having  failed  to  pay 
the  taxes  thereon  and  to  keep  the  same  in  repair,  and  having 
thereby  allowed  it  to  depreciate  in  value,  with  great  danger  of 
entire  loss  to  the  reversioners,  it  became  the  duty  of  the  plaintiff, 
under  the  terms  of  the  will,  to  discharge  this  duty,  and  for  the 
expense  so  incurred  it  is  entitled  to  be  reimbursed  out  of  the  life 
estate.  These  taxes  were  paid  at  the  request  of  all  of  the  rever- 
sioners, and  with  the  approval  of  the  probate  court;  and  while 
these  facts  do  not  constitute  plaintiffs  authority  for  so  doing, 
they  materially  aid  in  showing  13a  its  good  faith.  Therefore, 
assuming  that  it  was  the  duty  of  the  life  tenant  to  keep  down  the 
taxes,  to  keep  the  premises  in  repair,  and  also  preserve  the  prop- 
erty from  decay  to  the  extent,  at  least,  of  the  rental  value  of  the 
premises,  she  having  neglected  and  refused  to  do  so,  the  plain- 
tiff is  entitled  to  have  a  receiver  appointed  to  collect  the  rents 
sufficient  in  amount  to  discharge  the  liabilities  of  the  life  tenant's 
estate  for  which  she  is  answerable:  Murch  v.  Smith  Mfg.  Co.,  47 
N.  J.  Eq.  193;  Cairns  v.  Chabert,  3  Edw.  Ch.  312.  In  the  latter 
case,  a  bill  in  equity  was  sustained  against  the  life  tenant  to  re- 
strain the  disposition  of  property,  and  to  compel  the  tenant  to 
keep  down  assessments  and  taxes;  and  upon  motion  an  order  waa 
entered  for  the  appointment  of  a  receiver  of  so  much  of  the  rents 
and  income  of  the  estate  as  should  be  necessary  to  pay  off  the 
taxes  in  arrear,  unless  within  forty  days  from  the  service  of  a 
copy  of  the  order  the  tenant  should  show  to  the  satisfaction  of 
the  master  that  the  taxes  had  been  paid.  This  case  is  cited  with 
approval  in  Pbelan  v.  Boylan,  25  Wis.  679. 

If  the  life  tenant  permits  the  premises  to  decay  for  want  of  re- 
pair, and  neglects  to  pay  the  taxes,  subjecting  the  estate  to  sale 
therefor,  with  accumulated  costs  and  penalties,  it  must  diminish 
the  value  of  the  estate,  and  thus  there  is  a  resulting,  lasting  dam- 
age to  the  freehold  or  inheritance,  and  this  constitutes  waste: 
Stetson  v.  Day,  51  Me.  434;  Phelan  v.  Boylan,  25  Wis.  679;  1 
Washburn  on  Real  Property,  107.  But,  although  the  defendant 
has  been  guilty  of  permissive  waste,  we  do  not  think  that  it  is 
such  waste  as  would  constitute  an  absolute  forfeiture  of  the  es- 
tate, and  therefore  the  action  does  not  oome  within  the  provisions 
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of  the  General  Statutes  of  1894,  sections  5882,  5883.  But  the 
facts  alleged  constitute  substantial  ground  for  relief  in  equity, 
and  entitle  the  plaintiff  to  protect  the  inheritance,  and,  if  possi- 
ble, have  it  restored  to  the  condition  it  would  be  in  if  the  defend- 
ant had  not  been  guilty  of  wrongdoing. 

Our  conclusion  is,  that  while  the  plaintiff  is  not  a  remainder- 
man or  reversioner,  so  as  to  entitle  it  to  maintain  a  common-law 
action  of  waste,  yet  it  is  entitled  to  maintain  this  action  for  equi- 
table relief;  to  have  a  receiver  appointed,  as  prayed  for  in  the 
complaint;  to  have  an  accounting  of  all  rentals  received  by  de- 
fendant and  taxes  paid  by  plaintiff,  as  well  as  the  amount  of  un- 
paid taxes  ascertained,  and  of  the  amount  necessary  to  make  re- 
pairs to  save  the  property  133  from  loss  to  the  revereioners;  and 
that,  if  the  same,  with  necessary  expenses,  are  not  paid  by  the 
defendant  within  a  reasonable  time,  to  be  fixed  by  the  trial  court, 
the  life  estate  of  the  defendant  in  the  homestead  premises  de- 
scribed in  the  complaint  may  be  sold  by  decree  and  judgment  of 
the  trial  court  to  reimburse  the  plaintiff  for  all  such  necessary  dis- 
bursements, and  to  pay  the  unpaid  taxes  on  said  premises  and 
keep  them  in  repair;  and  to  have  an  injunction  against  defendant 
that  she  be  restrained  from  collecting  any  more  rentals  of  the 
premises  until  the  further  order  therein  of  the  trial  court. 

The  order  sustaining  the  demurrer  is  overruled,  and  the  cause 
remanded,  with  instructions  to  the  trial  court  to  proceed  in  the 
matter  not  inconsistently  with  the  views  herein  expressed. 


ESTATES-LIFE  TENANT— RRP AIR S-WASTE.— A  Ufe  tenant 
la  bound  to  repair  a  house  which  Is  oat  of  repair,  if  repairs  would 
make  it  tenantnble:  Clemence  v.  Steere,  1  R.  I.  272;  53  Am.  Dec. 
621;  and  the  reversioner  or  remainderman  is  entitled  to  an  appro- 
priate remedy,  either  to  restrain  waste,  or  to  recover  compensation 
for  It,  if  consummated:  See  monographic  note  to  Allen  v.  DeGroodt, 
14  Am.  St  Rep.  632,  on  reversioners  and  remaindermen. 
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[65  MnnmoTA,  196.] 

CONSTITUTIONAL  LAW— SPECIAL  OR  STRUCK  JU- 
RIES.—A  statute  providing  for  struck  juries  is  not  obnoxious  as 
Mclass  legislation,"  is  not  in  violation  of  a  constitutional  provision 
that  "every  person  ought  to  obtain  justice  freely  and  without  pur- 
chase,'9 and  does  not  infringe  a  constitutional  mandate  that  "the 
right  of  trial  by  jury  shall  remain  inviolate." 

TRIAL  BY  JURY— DEFINITION— METHOD  OP  SELEC- 
TION—LEGISLATURE.— Constitutions  do  not  define  "trial  by 
Jury,"  but  the  essential  and  substantive  attributes  or  elements  of 
Jury  trial  are,  and  always  have  been,  impartiality  and  unanimity. 
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The  jury  must  consist  of  twelve;  they  must  be  Impartial  and  in- 
different between  the  parties;  and  their  verdict  must  be  unanimous. 
So  long  as  the  fundamental  requisite  of  impartiality  is  not  violated, 
the  method  of  selection  is  entirely  within  the  control  of  the  legis- 
lature. 

LEGISLATURE-POLICY  OP  LAW.— COURTS  do  not  deal 
with  the  policy  of  a  law.   That  is  a  question  for  the  legislature. 

Action  in  which  there  was  a  demand,  filed  by  the  defendant, 
with  the  clerk,  at  the  proper  time,  for  a  struck  jury.  The 
plaintiff  appeared,  at  the  time  designated  by  the  sheriff  for 
striking  the  jury,  and  filed  with  him  written  objections  to  the 
proceeding,  on  the  ground  that  the  act  authorizing  struck  juries 
was  not  constitutional.  Notwithstanding  this,  the  sheriff  did 
strike  a  jury.  The  plaintiff  gave  notice,  on  the  first  day  of  the 
term,  of  a  motion  to  quash  the  proceedings  for  a  struck  jury, 
on  the  ground  that  no  venire  had  been  issued  or  made  return- 
able for  the  first  day  of  the  term,  and  also  on  the  ground  that  all 
the  proceedings  were  null  and  void,  by  reason  of  the  unconstitu- 
tionality of  the  struck  jury  law.  This  motion  was  denied.  A 
venire  for  the  jury  struck  by  the  sheriff  was  then  issued,  return- 
able  on  the  day  set  for  trial.  After  the  call  of  the  calendar,  on 
trial  day,  and  after  the  struck  jury  had  been  called,  the  plain- 
tiff filed  a  motion  to  quash  the  venire,  for  the  reason  that  all 
proceedings  in  the  matter  were  unauthorized,  null,  and  void, 
and  because  the  act  providing  for  struck  juries  was  unconstitu- 
tional, contrary  to  the  letter  and  spirit  of  the  constitution,  con- 
trary to  public  policy,  and  null  and  void.  This  motion  was  de- 
nied upon  its  submission  when  the  case  was  reached  and  the 
jury  called.  An  exception  was  allowed,  but,  before  the  jury  was 
sworn,  the  plaintiff,  Mary  Lommen,  moved  the  court  to  have  a 
jury  come  from  the  county  at  large,  and  insisted  upon  her  con- 
stitutional right  to  have  the  action  tried  by  a  jury  summoned, 
drawn,  and  selected  in  the  usual  manner.  She  also  objected  to 
having  the  action  tried  by  a  struck  jury.  The  plaintiff's  mo- 
tion, demand,  and  objection  were  overruled  and  denied,  and 
exceptions  taken.  As  the  struck  jury  was  about  to  be  sworn, 
the  plaintiff  again  objected  to  the  swearing  of  the  jury,  for  the 
reason  that  it  was  not  such  a  jury  as  was  guaranteed  by  the  con- 
stitution. This  objection  was  also  overruled,  and  the  plaintiff 
excepted.  Finally,  the  struck  jury  was  sworn,  and  the  defend- 
ant obtained  a  verdict.  The  plaintiff  thereafter,  on  a  bill  of 
exceptions,  moved  for  a  new  trial:  1.  On  the  ground  of  irregu- 
larities in  the  proceedings  of  the  court  whereby  the  plaintiff 
was  prevented  from  having  a  fair  trial,  in  that  the  court  refused 
a  jury  trial,  and  denied  the  plaintiff  a  trial  by  jury  as  guar- 


452  Lommen  v.  Minneapolis  Gaslight  Co.        [Minn. 

anteed  by  the  constitution;  2.  Because  of  errors  of  law  occurring 
at  the  trial  and  duly  excepted  to,  namely,  the  rulings  on  the. 
plaintiff's  motions  and  objections  with  reference  to  the  struck 
jury.  The  court  denied  the  motion  for  a  new  trial,  and  judg- 
ment was  entered  for  the  defendant.  The  plaintiff  appealed. 
Error  in  overruling  the  plaintiff's  different  motions  on  the 
ground  that  the  jury  had  not  been  summoned  for  the  first  day 
of  the  term  was  expressly  waived  on  the  appeal,  and  a  decision 
on  the  merits  invoked. 

John  W.  Arctander  and  Ludwig  Arofcander,  for  the  appellant. 

A.  B.  Jackson,  and  Koon,  Whelan  &  Bennett,  for  the  respond- 
ent. 

206  MITCHELL,  J.  The  only  question  presented  by  this  ap. 
peal  is  the  constitutionality  of  the  Laws  of  1895,  chapter  328,  en- 
titled "An  act  to  provide  for  struck  juries,"  etc.  This  was  merely 
a  re-enactment  of  the  LawB  of  1864,  chapter  31  (Gen.  Stats.  1878, 
c.  71,  sees.  15-19),  which  had  been  repealed  by  the  LawB  of  1891, 
chapter  84. 

The  essential  provisions  of  the  act  are  as  follows:  Whenever  a 
struck  jury  is  deemed  necessary  by  either  party  for  the  trial  of  the 
issue  in  any  action  in  the  district  court,  he  may  file  with  the  clerk 
of  the  court  a  demand  in  writing  for  such  a  jury;  whereupon  the 
clerk  shall  forthwith  deliver  a  certified  copy  of  such  demand  to 
the  sheriff,  who  shall  give  both  parties  four  days*  notice  of  the 
time  of  striking  the  same.  At  the  time  designated,  the  sheriff 
shall  attend  at  his  office,  and,  in  the  presence  of  the  parties  or 
their  attorneys,  or  each  of  them  as  attend,  shall  select,  from  the 
number  of  persons  qualified  to  act  as  jurors  in  the  county,  forty 
such  persons  as  he  shall  think  most  indifferent  between  the  par- 
ties, and  best  qualified  to  try  such  issue;  and  then  the  party  re- 
quiring such  jury  ehall  first  strike  off  one  of  the  names,  and  the 
opposite  party  another,  and  so  on  alternately  until  each  has  struck 
off  twelve.  Tf  either  party  shall  not  attend  in  person  or  by  at- 
torney, the  sheriff  shall  strike  off  for  him.  When  each  party  has 
thus  struck  off  twelve  names,  the  sheriff  shall  make  a  copy  of  the 
remaining  sixteen  names,  and  certify  the  same  to  be  the  list  of 
jurors  struck  for  the  trial  of  the  cause,  and  deliver  the  same  to 
the  clerk  of  the  court,  who  shall  thereupon  issue  and  deliver  to 
the  sheriff  a  venire  with  the  names  in  said  list  annexed  thereto; 
and  thereupon  the  sheriff  shall  summon  the  persons  named  ac- 
cording to  the  command  of  the  writ.  Upon  the  trial  of  the  cause, 
the  jury  2°7  so  struck  shall  be  called  as  they  stand  on  the  panel, 
and  the  first  twelve  of  them  who  shall  appear,  and  are  not  chal- 
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lenged  for  cause  or  set  aside  by  the  court,  shall  constitute  the 
jury,  provided  that,  if  enough  do  not  appear  for  the  trial  of  the 
cause,  the  court  shall  cause  talesman  to  be  called,  as  in  other  cases. 
The  act  provides,  however,  that  if  the  sheriff  is  interested  in  the 
cause,  or  is  related  to  either  of  the  parties,  or  does  not  stand  in- 
different between  them,  the  judge  may  name  some  judicious  and 
disinterested  person  to  strike  the  jury,  and  perform  all  things 
required  to  be  done  in  the  premises  by  the  sheriff.  The  jury  must 
be  struck  at  least  six  days,  and  the  venire  served  at  least  three 
days,  previous  to  the  term  of  court  at  which  the  action  is  to  be 
tried.  The  party  demanding  the  struck  jury  is  required  to  pay 
the  fees  for  striking  the  same,  and  the  mileage  and  per  diem  of 
the  jurors,  and  6hall  not  have  any  allowance  therefor  in  the  taxa- 
tion of  costs.  The  provisions  of  the  act  do  not  extend  to  the  trial 
of  any  indictment  for  any  offense  where  the  defendant  is  entitled 
to  two  or  more  peremptory  challenges. 

The  grounds  upon  which  it  is  claimed  that  this  act  is  uncon- 
stitutional are:  1.  That  it  is  in  conflict  with  section  4  of  the  bill 
of  rights  of  the  constitution,  which  provides  that  "the  right  of 
trial  by  jury  shall  remain  inviolate";  2.  That  it  is  in  conflict 
with  the  provisions  of  section  8  of  the  bill  jf  rights,  that  "every 
person  ....  ought  to  obtain  justice  freely  and  without  pur- 
chase"; 3.  That  it  is  class  legislation,  and  unequal  in  its  opera- 
tion, and  therefore  obnoxious  to  the  spirit  of  the  constitution; 
4.  That  it  is  against  public  policy,  contrary  to  the  American  sys- 
tem of  jury  trial,  and  liable  to  become  "an  engine  of  oppression 
and  a  vehicle  for  the  corruption  of  justice." 

Inasmuch  as  the  legislature  is  a  co-ordinate  branch  of  the  gov- 
ernment, the  courts  do  not  sit  to  review  or  revise  theii  legislativo 
action;  and  hence,  if  they  hold  an  act  invalid,  it  must  be  because 
the  legislature  has  failed  to  keep  within  its  constitutional  limits. 
A  court  has  no  right  to  declare  an  act  invalid  solely  on  the  ground 
of  unjust  and  oppressive  provisions,  or  because  it  is  supposed  to 
violate  the  natural,  social,  or  political  rights  of  the  citizen,  un- 
less it  can  be  shown  that  such  injustice  is  prohibited  or  such 
rights  guaranteed  or  protected  by  the  constitution.  Except  where 
the  constitution  has  ao8  imposed  limits  upon  the  legislative  pow- 
er, it  must  be  considered  as  practically  absolute.  The  courts  are 
not  the  guardians  of  the  rights  of  the  people,  except  as  these 
rights  are  secured  by  some  constitutional  provision  which  comes 
within  the  judicial  cognizance.  The  protection  against,  and  rem- 
edy for,  unwise  or  oppressive  legislation,  within  constitutional 
bounds,  is  by  appeal  to  the  justice  and  patriotism  of  the  people 
themselves,  or  their  legislative  representatives.  Neither  axe  courts 
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at  liberty  to  declare  an  act  void  merely  because,  in  their  judg- 
ment, it  is  opposed  to  the  spirit  of  the  constitution.  They  must 
be  able  to  point  out  the  sp^pific  provision  of  the  constitution, 
either  expressed  or  clearly  implied  from  what  is  expressed,  which 
the  act  violates.  Moreover,  courts  will  never  declare  a  statute 
invalid  unless  its  invalidity  is,  in  their  judgment,  placed  beyond 
reasonable  doubt:  Coolers  Constitutional  Limitations,  c.  7. 

In  view  of  these  principles,  which  are  elementary,  counsel's 
third  and  fourth  objections  present  considerations  which  should 
mainly,  if  not  entirely,  be  addressed  to  the  legislature.  They  in- 
volve nothing  of  judicial  cognizance,  unless  it  be  the  question 
whether  the  provisions  of  the  act  are  what*  in  a  constitutional 
sense,  is  known  as  "class  legislation/'  The  act,  however,  is  not 
obnoxious  to  that  objection.  Its  provisions  apply  alike  to  all  liti- 
gants. The  right  to  avail  himself  of  them  on  the  same  terms  is 
open  to  everyone.  Tt  is  true  that  it  is  not  every  litigant  thai 
may  be  financially  able  to  avail  himself  of  that  right.  That  is  a 
consideration  that  may  go  to  the  fairness  or  justice  of  the  law, 
but  not  to  its  constitutionality.  There  axe  a  great  many  laws  of 
whose  privileges  many  persons,  because  of  their  financial  con- 
dition, are  unable  to  avail  themselves;  but  it  was  never  heard 
that  this  fact  alone  rendered  an  act  obnoxious  to  the  constitu- 
tion, as  being  class  legislation. 

Neither  is  there  any  merit  in  the  point  that  the  act  is  in  viola- 
tion of  the  constitutional  provision  that  everyone  "ought  to  ob- 
tain justice  freely  and  without  purchase."  This  is  as  old  as 
Magna  Charta,  and  has  a  well-understood  historical  meaning.  It 
was  aimed  against  the  corrupt  practice  of  taking  bribes  and  ex- 
acting illegal  fees  in  the  administration  of  justice,  and  never 
meant  that  a  litigant  should  have  the  right  to  conduct  his  suit 
in  court  without  cost.  At  common  law,  every  suitor  bought  his 
writ,  and  had  to  pay  the  cost  of  every  ministerial  act  done  at  his 
request  as  the  cause  proceeded.  200  Costs  and  fees  imposed  on 
suitors  to  defray  the  expenses  of  courts  might  be  made  so  great 
as  to  be  unreasonable,  and  to  result  in  a  practical  denial  of  jus- 
tice, and  for  that  reason  be  unconstitutional.  Where  the  limit  is 
we  need  not  now  inquire,  for  the  party  who  demands  a  struck 
jury  cannot  complain,  for  he  voluntarily  incurs  the  expense,  and 
the  opposite  party  has  no  ground  for  complaint,  because  it  costs 
bin;  nothing,  and  cannot  be  taxed  against  him  as  costs,  even  if 
be  proves  to  be  the  losing  party. 

Therefore,  the  only  remaining  question  is,  Does  the  act  under 
consideration  violate  the  provision  of  the  constitution  font  "the 
light  of  trial  by  jury  shall  remain  inviolate"? 
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What  is  "trial  by  jury"  to  which  the  constitution  refers?  The 
constitution  nowhere  defines  it.  The  question  is  an  historical  one, 
for  an  answer  to  which  reference  must  be  had  to  "jury  trial"  as 
known  at  common  law  and  as  it  existed  in  the  territory  of  Minne- 
sota at  the  time  of  the  adoption  of  the  constitution.  From  Whal- 
lon  v.  Bancroft,  4  Minn.  70  (109),  down  to  its  latest  utterance  on 
the  subject,  this  court  has  always  held  that  the  effect  of  this 
clause  in  the  constitution  is:  1.  To  recognize  the  right  of  trial  of 
jury  as  it  then  existed  in  the  territory;  and,  2.  To  continue  such 
light  unimpaired  and  inviolate.  In  all  former  cases  the  question 
was,  In  what  cases  are  parties  entitled  to  a  trial  by  jury?  And 
the  answer  has  always  been,  in  those  cases  in  which  they  were  en- 
titled to  jury  trial  by  the  laws  of  the  territory  at  the  time  of  the 
adoption  of  the  constitution. 

The  question  in  the  present  case  is,  What  is  a  trial  by  jury, 
within  the  meaning  of  the  constitution?  The  expression  "trial  by 
jury"  is  as  old  as  Magna  Oharta,  and  has  obtained  a  definite 
historical  meaning,  which  is  well  understood  by  all  English  speak- 
ing peoples;  and,  for  that  reason,  no  American  constitution  has 
ever  assumed  to  define  it.  We  are  therefore  relegated  to  the  his- 
tory of  the  common  law  to  ascertain  its  meaning. 

The  essential  and  substantive  attributes  or  elements  of  jury 
trial  are  and  always  have  been  number,  impartiality,  and  unanim- 
ity. The  jury  must  consist  of  twelve;  they  must  be  impartial  and 
indifferent  between  the  parties;  and  their  verdict  must  be  unani- 
mous. It  cannot  be  claimed  that  the  act  under  consideration  af- 
fects either  the  first  or  third  of  these  essential  attributes  of  a 
jury  trial.  If  it  affects  ai°  any  of  them,  it  must  be  the  second, 
via.,  impartiality.  The  mode  of  selecting  the  jury  is  only  a 
means  to  an  end,  and  only  goes  to  the  question  of  impartiality. 
No  court  ever  held  or  intimated  that,  in  order  to  preserve  the 
right  of  trial  by  juiy  "inviolate,"  it  is  necessary  to  continue  the 
particular  method  of  selecting  jurors  in  force  at  the  time  of  the 
adoption  of  the  constitution.  On  the  contrary,  it  has  always  been 
held  that  the  method  of  selection  is  entirely  within  the  control 
of  the  legislature,  provided  only  thai  the  fundamental  requisite 
of  impartiality  is  not  violated:  Perry  ▼.  State,  9  Wis.  19;  Proffatt 
on  Jury  Trials,  sec.  106.  No  case  is  cited,  and  we  think  none  can 
be  found,  to  the  contrary.  Our  own  legislation,  general  and 
special,  enacted  since  the  adoption  of  the  constitution,  changing 
the  mode  of  selecting  jurors,  is  a  witness  to  the  correctness  of 
this  proposition;  and,  if  the  mode  adopted  provides  for  the  selec- 
tion of  the  jury  with  substantial  fairnesB,  a  court  would  have  no 
light  to  declare  the  act  unconstitutional  merely  because,  in  its 
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judgment,  some  other  method  would  be  better  calculated  to 
secure  impartiality,  at  least  when  the  mode  adopted  was  one  pre- 
viously known  to  and  recognized  by  law  as  a  proper  mode  of  se- 
lecting a  jury. 

The  objections  urged  by  counsel  to  the  mode  of  selecting  jurors 
provided  by  the  struck  jury  act  are:  1.  That  it  eliminates  the  ele- 
ment of  lot  or  fortuity;  and  2.  That  it  deprives  the  party  of 
the  right  of  peremptory  challenge. 

As  already  suggested,  these  are  not  essential  or  substantive  ele- 
ments of  a  jury  trial,  but  merely  means  of  securing  one  of  those 
elements,  viz.,  impartiality.  Fortuity  in  the  selection  of  a  jury 
was  unknown  at  common  law.  the  panel  being  selected  by  the 
sheriff  from  his  list  of  freeholders;  and  it  was  not  until  3  George 
IT  that  he  was  required  to  select  a  panel  for  the  trial  of  all  causes 
at  the  assizes,  instead  of,  as  previously,  a  separate  panel  for  the 
trial  of  each  separate  case.  This  mode  of  selection  was  subject  to 
the  objection  that  it  opened  the  door  for  jury  pecking  by  the 
sheriff.  Hence,  most  of  the  American  states  have  long  since 
taken  the  selection  of  jury  lists  out  of  the  hands  of  the  sher- 
iff, and  placed  it  in  the  hands  of  other  officers  or  bodies,  such 
as  the  selectmen  of  the  towns,  town  supervisors,  county  commis- 
sioners, county  courts,  or  certain  officers  constituted  ai1  a  board 
for  that  purpose;  and,  as  an  additional  means  of  insuring  im- 
partiality, they  have  introduced  an  element  of  lot  in  selecting 
from  the  jury  lists  those  who  should  constitute  the  panel  for  the 
term,  and  again  in  selecting  from  this  panel  those  who  should 
compose  the  jury  for  the  trial  of  a  particular  cause.  It  is 
likewise  true  that  most  of  the  American  states  have,  as  an 
additional  means  of  securing  impartiality,  permitted  a  lim- 
ited number  of  peremptory  challenges  in  civil  causes,  the 
object  of  which,  doubtless,  was  to  give  a  party  an  oppor- 
tunity to  strike  off  a  juror  whom  he  suspected  of  prejudice, 
but  without  being  able  to  give  sufficient  reasons  for  his  exclusion 
for  cause.  The  right  of  peremptory  challenge  in  civil  causes 
was  unknown  to  the  common  law,  and  does  not  exist  in  England 
even  at  the  present  day.  But  it  will  be  found  that  even  under 
these  modern  statutes  there  is  no  element  of  fortuity  in  selecting 
the  original  jury  list,  but  only  in  subsequent  selections  from  that 
list;  also,  that  if,  by  reason  of  challenge  or  otherwise,  there  is  not 
a  sufficient  number  of  jurors  for  the  trial  of  a  cause,  the  court 
has  the  power  to  direct  the  sheriff  to  summon  bystanders,  or  to 
issue  to  the  sheriff  a  special  venire,  directing  him  to  return  an 
additional  number  of  jurors  from  the  body  of  the  county;  also, 
that  in  courts,  such  as  justices'  courts,  where  a  jury  is  only 
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wanted  occasionally  and  at  irregular  intervals,  it  lias  usually  been 
provided  that  the  jury  should  be  selected  substantially  in  the 
manner  provide  J  in  our  struck  jury  act,  which  involves  no  ele- 
ment of  fortuity,  and  when  there  is  no  right  of  peremptory  chal- 
lenge eo  nomine.  This  is,  and  at  the  date  of  the  adoption  of  the 
constitution  was,  the  mode  of  selecting  a  jury  in  justice's  court 
in  Minnesota.  It  was  the  mode  prescribed  for  selecting  a  jury  in 
the  county  court  by  the  act  under  consideration  in  Perry  v.  State, 
9  Wis.  19. 

Special  or  struck  juries  were  well  known  to  the  common  lawr 
their  origin  being  so  ancient  that  its  date  cannot  be  ascertained. 
As  early  as  8  William  III  a  rule  as  to  the  manner  of  striking  such 
a  jury  provided  that  if  one  party  came,  and  the  other  did  not,  "he 
that  appears  shall,  according  to  the  ancient  course,  strike  out 
twelve,  and  the  master  shall  strike  out  the  other  twelve  for  him 
that  is  absent":  Anonymous,  1  Salk.  405.  See,  also,  King  v.  Ed- 
monds, 4  Barn.  &  Aid.  471.  ais  The  main  object  of  special  juries 
was  protection  against  packed  or  incompetent  common  juries. 
Blackstone  states  the  mode  of  procedure  for  selecting  a  special 
jury  as  follows:  "Upon  motion  in  court  and  a  rule  granted  there- 
upon [the  sheriff  is  required]  to  attend  the  prothonotary  or  other 
proper  officer  with  his  freeholders'  book,  and  the  officer  is  to  take 
indifferently  forty-eight  of  the  principal  freeholders,  in  the  pres- 
ence of  the  attorneys  on  both  sides,  who  are  each  of  them  to  strike 
off  twelve,  and  the  remaining  twenty-four  are  returned  upon  the 
panel":  3  Blackstone's  Commentaries,  357.  This,  it  may  be  sug- 
gested, is  the  model  after  which  all  the  American  special  or 
struck  jury  acts  have  been  framed.  Indeed,  it  would  perhaps  be 
more  accurate  to  say  that  these  statutes  are  merely  declaratory  or 
amendatory  of  the  common  law  on  the  subject;  and,  as  respects 
the  mode  of  selecting  a  special  jury,  the  essential  feature  of  all 
of  them  is  that  a  list  (generally  from  forty  to  forty-eight)  of  per- 
sons qualified  to  serve  as  jurors  is  selected  from  the  body  of  the 
county  by  some  officer  who  is  impartial  between  the  parties,  and 
from  this  list  the  parties  alternatively  strike  off  a  name,  until  the 
Kst  is  reduced  to  a  specified  number,  and  the  jury  for  the  trial  of 
the  cause  is  taken  from  such  of  the  remainder  as  are  not  chal- 
lenged for  cause.  It  will  be  observed  that  the  element  of  lot  and 
the  right  of  peremptory  challenge  were  entirely  wanting  at  com- 
mon law  in  the  selection  of  a  special  jury.  It  will  also  be  found 
that  the  same  is  true  of  all  the  American  statutes,  except  that  in 
New  York  and  Pennsylvania  it  seems  that,  under  comparatively 
recent  statutes,  a  limited  right  of  peremptory  challenge  is  given. 

We  regret  that  time  has  not  permitted  us  to  make  anything 
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like  a  complete  examination  of  the  legislation  of  this  country  on 
the  subject  of  special  or  struck  juries.  We  have  found  nothing 
on  the  subject  in  the  New  England  states,  but  the  .middle  and 
southern  states  seem  generally  to  have  recognized  *«, 
as  an  existing  common-law  institution,  and  to  have  eminence*)  to 
regulate  it  by  statute  at  an  early  day.  Thus,  in  180:  New  York 
enacted  (Laws  1801,  c.  98,  sec.  22)  that  "no  struck  jury  shall  be 
allowed  unless  on  the  order  of  the  oourt  when  they  may  deem  it 
necessary  by  reason  of  the  importance  or  intricacy  of  the  case/* 
which  is  evidently  intended  to  be  restrictive  of  an  existing  and 
well-known  common-law  right.  This  statute  was  amended  in 
1829,  and  again  in  1857,  so  that  it  now  reads:  "Where  it  appears 
to  the  court  that  a  fair  and  impartial  trial  ....  cannot  ***  be 
had  without  a  struck  jury,  or  that  the  importance  or  intricacy 
of  the  case  requires  such  a  jury,  the  oourt  must  make  an  order," 
etc:  2  Rev.  Stats.  1829,  pt.  3,  c.  7,  tit  4,  art.  3;  2  Bliss9  Code 
1890,  sec.  1063.  Delaware  has  had  a  statute  providing  for  special 
juries  at  least  since  1852:  Rev.  Code  1852,  c.  109,  sec.  16;  Penn- 
sylvania, since  1785;  1  Pepper  &  Lewis9  Digest,  2517.  In  the 
latter  state,  however,  under  what  they  call  a  common  law  of  their 
own,  no  special  venire  is  issued,  but  the  jury  is  struck  from  the 
general  venire  issued  for  the  term:  McDennott  v.  Hoffman,  70 
Pa.  St.  31.  In  Maryland  all  juries  seem  to  be,  in  a  modified  form, 
"struck."  They  select  a  list  of  twenty  from  the  panel,  and  each 
party  strikes  four  names  from  the  list,  and  the  remaining  twelve 
constitute  the  jury:  Code  1860,  art.  50,  sec.  7;  Code  1878,  art. 
62,  sec.  12.  Virginia  has  had  a  statute,  at  least  since  1849,  au- 
thorizing the  court,  except  in  cases  of  felony,  to  allow  a  special 
jury;  but  in  that  state  eighteen  out  of  a  list  or  panel  of  twenty- 
four  are  choeen  by  lot,  and  the  parties  strike  from  the  eighteen 
until  it  is  reduced  to  twelve,  who  constitute  the  jury:  Code  1849, 
c.  162,  sec.  8;  Code  1860,  c.  162,  sec.  25.  In  Georgia  the  stat- 
utes have  provided  for  struck  juries  ever  since  1799.  The  pecu- 
liarity in  that  state  is,  that  the  grand  jury  list  is  taken  as  the  list 
from  which  the  parties  strike  off  names:  Acts  1869,  No.  127,  sec. 
6;  Code  1882,  sec.  3925;  Winter  v.  Muscogee  By.  Co.,  11  Ga.  438; 
Walker  v.  Bivins,  57  Ga.  322.  The  statutes  of  Alabama  have  pro- 
vided for  struck  juries  at  least  since  1852:  Code  1852,  sec.  2264; 
Code  1876,  sec.  3018;  also  of  Arkansas,  as  early  as  1837:  Rev. 
Stats.  1837,  c.  85,  sec.  18;  also  Missouri,  at  least  since  1872: 
Wagner's  Stats.  1872,  c.  80,  sec.  23;  Rev.  Stats.  1879,  sec.  2802. 
Turning  now  to  the  states  formed  out  of  the  Northwestern 
territory,  of  which  Minnesota  was  a  part,  we  find  that,  as  early  as 
1824,  Ohio  passed  an  act  providing  for  struck  juries,  which,  as 
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re-enacted  in  1831  and  amended  in  1853,  is  identical  with  that 
of  Minnesota:  Stats.  1841,  c.  64,  sec.  22;  Swan's  Rev.  Stats.  1854, 
e  62,  sec.  30-  Bev.  Stats.  1880,  sec.  5185.  Indiana  has  had  stat- 
ic -  ♦me  subject  at  least  since  1861:  Acts  1861,  a  22; 
2  Gavin  &  word's  Ind.  Stats.  1862,  pt  2,  c.  1,  sec.  310;  Law* 

1881,  c.  38,  Jb.  359;  Rev.  Stats.  1881,  sec.  525;  Bey.  Stats.  1894, 
sec.  534;  also  Michigan,  since  1827:  2  Terr.  Laws,  p.  471,  sec.  16, 
Bev.  Stats.  1838,  pt.  3,  tit.  2>  c.  5,  sec.  19;  Howell's  Ann.  Stats. 

1882,  Bee.  7585.  As  both  Wisconsin  and  Minnesota  were  origi- 
nally part  of  Michigan,  it  would  seem  that  the  struck  jury  act  of 
that  state  continued  to  be  the  law  of  Wisconsin  until  the  latter 
state  passed  another  act  on  the  subject,  *14  in  1889,  and  con- 
tinued to  be  the  law  of  Minnesota  until  the  adoption  of  the  Re- 
vised Statutes,  in  1851.  Wisconsin  passed  a  struck  jury  act  in 
18S9,  which  is  substantially  the  same  as  thai  of  Minnesota:  Laws 
1889,  c.  268;  2  Sanborn  and  Berryman's  Annotated  Statutes, 
sec.  2544  s. 

Under  all  of  these  statutes,  except  where  we  have  mentioned 
the  differences,  the  method  of  selecting  the  jury  was,  in  all  es- 
sential particulars,  the  same  as  under  our  .statute,  and  as  at  com- 
mon law  in  England.  Most,  if  not  all,  of  these  statutes,  were  en* 
acted  in  the  several  states  after  the  adoption  of  their  constitu- 
tions, containing  the  same  or  similar  provisions  as  to  the  right 
of  trial  by  jury  which  are  contained  in  the  constitution  of  Min- 
nesota; and  yet,  until  in  the  present  case,  the  constitutionality 
of  these  statutes  has  never,  so  far  as  we  can  discover,  been  even 
questioned,  except  once  in  Missouri,  when  the  constitutional  ob- 
jections to  the  act  wore  very  promptly  overruled:  Vierling  v. 
Stifel  Brewing  Oo.,  15  Mo.  App.  125.  The  courts  and  the  bai 
everywhere  seem  to  have  assumed  that  the  constitutionality  of 
such  laws  was  beyond  question.  This  act  was  first  passed  in  1864, 
less  than  seven  years  after  the  adoption  of  the  constitution,  and 
remained  on  our  statute  books  unchallenged  for  twenty-seven 
years.  Struck  or  special  juries,  and  the  present  mode  of  select- 
ing them,  had  been  known  to  and  recognized  by  the  law,  as  being 
in  accordance  with  the  common-law  right  of  trial  by  jury,  for 
ages  before  the  adoption  of  the  constitution  of  this  state.  Tt  is 
rather  late  in  the  day  to  discover  the  unconstitutionality  of  such 
acts;  and  it  would  certainly  require  great  temerity  for  courts  now 
to  assume  to  have  discovered  some  new  ground  on  which  to  hold 
them  invalid. 

But,  even  if  the  question  was  one  of  first  impression,  we  do 
not  see  why  the  act  does  not  provide  a  method  of  selection  suffi- 
cient to  secure  substantial  impartiality.    If  the  sheriff  does  not 
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stand  impartial  between  the  parties,  the  judge  may  (shall)  ap- 
point some  judicious  and  disinterested  party  to  make  the  list;  and, 
if  a  showing  was  made  that  furnished  any  reasonable  ground  for 
believing  that  the  sheriff  was  not  entirely  impartial,  it  would  be 
error  for  the  court  to  refuse  to  appoint  some  one  else  to  act  in 
his  stead.  Moreover,  if  the  sheriff  selected  a  partial  or  unfair 
list — as,  for  example,  largely  of  the  personal  friends  or  neigh- 
bors of  one  of  the  parties,  or  persons  who,  from  business  interests* 
were  presumably  biased  in  favor  of  one  side  of  the  issue  to  be 
tried — we  have  no  doubt  of  the  power,  as  well  as  duty,  ai5  of  the 
court  to  set  aside  the  list,  on  motion  analogous  to  the  old  motion 
to  quash  the  array.  If  the  list  is  honestly  selected,,  it  would 
seem  that,  under  the  right  to  strike  off  twelve,  it  could  be  purged 
not  only  of  all  that  oould  be  successfully  challenged  for  cause, 
but  also  of  all  even  suspected  of  bias.  But,  if  not,  the  party  has 
at  least  six  days  after  this,  and  before  trial,  in  which  to  investi- 
gate the  remainder,  and  his  right  of  challenge  for  cause  at  the 
trial  is  still  unlimited.  Counsel  has  much  to  say  about  abuses 
that  have  grown  up  by  reason  of  collusion  between  dishonest  liti- 
gants a* "1  friendly  or  corrupt  sheriffs;  but,  if  such  abuses  have 
grown  up,  this  is  an  argument  to  address  to  the  legislature,  rather 
than  to  the  courts.  All  laws  are  subject  to  be  abused  by  corrupt 
and  dishonest  men. 

The  moet  serious  objection  to  the  policy  of  the  law  (although 
not  urged  by  counsel  as  of  itself  any  ground  for  holding  the  law 
unconstitutional)  is,  that  it  gives  a  party  an  absolute  right  to  a 
struck  jury  without  cause  shown.  But,  whatever  may  be  said 
of  the  propriety  or  policy  of  this  feature  of  the  act,  we  cannot  see 
how  it  infringes  upon  the  constitutional  right  of  trial  by  jury, 
provided  the  act  still  leaves  an  impartial  jury  between  the  parties. 
If  this  is  a  valid  objection  to  the  constitutionality  of  the  act,  it 
would  obtain  against  many  of  the  struck  jury  laws  in  other  states; 
and  yet  we  have  not  been  able  to  discover  that  such  an  objection 
was  ever  even  suggested.  At  common  law,  while  an  order  and 
rule  of  court  were  required,  yet  the  rule  for  a  struck  jury  was 
made  as  of  course  on  the  motion  of  the  party,  and  without  any 
cause  shown;  and  we  do  not  discover  that  this  was  ever  changed 
by  statute  in  England,  at  least  prior  to  the  American  Revolution. 
The  first  statute  in  that  country  on  the  subject  of  struck  juries 
appears  to  have  been  3  George  II,  chapter  25.  That  act  was  passed 
to  remove  a  doubt  that  had  arisen  as  to  the  power  of  the  courts  of 
law  at  Westminster  on  a  matter  not  here  material;  but  the  lan- 
guage of  the  act  is:  "The  said  courts  are  hereby  respectively  au- 
thorized and  required,  upon  motion  as  aforesaid  in  any  of  the 
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eases  before  mentioned,  to  order  and  appoint  a  jury  to  be  struck," 
etc.  Section  2,  chapter  37,  6  George  II,  was  in  the  nature  of  a 
special  act  for  the  counties  palatine  of  Chester,  Lancaster,  and 
Durham,  authorizing  the  justices  of  the  session  or  assizes  in  those 
counties,  in  their  discretion,  to  order  and  appoint  a  jury  to  be 
struck.  Chapter  18,  24  George  II,  requiring  a  party  calling  a 
struck  jury  to  pay  the  jurors'  fees,  as  210  well  as  the  cost  of  strik- 
ing the  jury,  and  providing  that  he  should  not  be  entitled  to  any 
more  costs  than  if  the  case  had  been  tried  by  a  common  jury,  was 
intended  to  prevent  parties  from  calling  struck  juries  unnecessa- 
rily in  small  and  trivial  cases,  and  indicates  that  a  party  had  a 
right  to  such  a  jury  as  of  course,  and  not  merely  in  the  discre- 
tion of  the  court,  or  upon  cause  shown.  In  this  country  a  num- 
ber of  the  states  have  by  statute  restricted  this  common-law  right 
to  a  struck  jury,  and  provided  that  such  a  jury  should  be  allowed 
only  in  the  discretion  of  the  court  or  upon  certain  cause  shown. 
This  was,  and  still  is,  the  law  in  New  York,  Michigan,  and  a 
number  of  other  states.  But  in  Delaware,  Pennsylvania,  Geor- 
gia (until  I860),  Alabama,  Ohio  (since  1853),  Indiana  (at  least 
since  1861),  Missouri  (since  1879),  and  Wisconsin  (since  1889),  a 
party  is  or  was  entitled  to  demand  a  struck  jury  as  a  matter  of 
right  without  showing  any  cause.  In  Pennsylvania,  in  1789,  in 
order  to  prevent  defendants  from  calling  for  special  juries  merely 
for  delay,  it  was  provided  that,  except  in  cases  involving  the 
title  to  real  estate,  no  rule  for  such  a  jury  should  be  entered  on 
the  defendant's  application,  unless  he  filed  an  affidavit  that  he 
believed  that  there  was  a  just  and  legal  defense  to  the  plaintiff's 
demand:  Dunlop's  Pa.  Laws,  1700-1849,  c.  95. 

In  view  of  such  a  consensus  of  opinion  on  the  part  of  the  legis- 
latures, and  impliedly  of  the  courts  and  bar,  of  the  country,  that 
statutes  of  this  kind  do  not  impair  the  common-law  ri<rht  of  trial 
by  jury  as  known  and  understood  in  American  constitutional  law, 
we  would  not  be  warranted  in  holding  this  act  unconstitutional. 
With  the  policy  of  the  law  we  have  nothing  to  do.  If  conditions 
have  so  chanered  that  it  results  in  abuses  such  as  counsel  sug- 
gest,  the  remedy  is  with  the  legislature. 

Judgment  affirmed. 

CANTY,  J.f  DISSENTED.  He  said:  "I  cannot  concur  In  the  fore- 
going opinion.  At  the  time  of  the  adoption  of  our  constitution,  no 
man  had  a  right  in  the  territory  of  Minnesota  to  resort  to  the  one 
man  method  of  having  a  jury  s  lected  for  him,  when  he  showed  no 
shadow  of  cause  for  it,  and  when  there  were  plenty  of  presumptively 
fair  and  competent  jurors  in  court  on  the  regular  panel.  No  man 
ever  had  such  a  right  in  the  territory.    And  further,  for  more  than 
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one  hundred  and  fifty  years  prior  to  the  adoption  of  onr  consti- 
tution, such  one  man  power  In  the  selection  of  juries  had  been  al- 
most universally  discarded  in  all  the  American  colonies,  states,  and 
territories  east  of  Minnesota,  through  which  we  trace  our  customs 
and  traditions.    It  is  true,  as  1  will  hereafter  show,  that  there  were 
a  few  of  these  states  which  retained  a  form  of  struck  jury  practice, 
under  which  the  party  might  apply  to  the  court  for  a  jury  struck, 
and  the  court,  in  its  discretion,  could  grant  or  refuse  the  application. 
But,  under  the  watchful  discretion  of  the  court,  this  was  not  Id 
fact  a  one  man  power  in  the  selection  of  juries,  and  was  not  at  all 
as  likely  to  result  in  the  selection  of  unfair  juries  as  the  absolute 
right  of  the  party  given  by  our  statute  to  elect  to  have  one  certain 
man  select  the  jury.    For  these  reasons,  I  claim  that,  even  if  it  Is 
constitutional  to  allow  such  one  man  power  in  this  state  at  all,  it  is 
so  only  to  the  extent  that  it  was  practiced  in  the  states  aforesaid,  and 
with  as  many  safeguards  thrown  around  it    I  claim  that,  under  our 
constitution,  the  party  cannot  be  made  the  judge  of  his  own  cause 
as  to  when  he  will  set  aside  the  regular  panel,  and  have  this  one 
man  power  exercised  for  him;  that  the  court,  and  not  he,  must  be 
the  judge  of  this,  and,  in  its  discretion,  determine  in  each  case 
whether  or  not  the  ends  of  justice  will,  under  all  the  circumstances, 
be  better  subserved  by  allowing  or  denying  a  struck  jury.    But  our 
present  law  attempts  to  vest  practically  the  whole  of  this  discre- 
tion in  the  party,  and  make  him  the  judge  of  his  own  cause  as  to 
these  matters.    I  claim  that  the  removal  of  the  safeguard  of  this 
watchful  discretion  of  the  judge  leaves  it  less  likely  that  an  Impar- 
tial jury  will  be  selected,  and  therefore  the  law  is  unconstitutional. 
"The  one  man  power  in  the  selection  of  jurors  has  always  led  to 
gross  abuses.    This  is  historical    But  the  opportunity  for  such  abuse 
is  much  greater  when  the  sheriff  selects  the  jury  for  the  particular 
case  than  when  he  selects  a  panel  to  try  all  the  cases  on  tfoe  calen- 
dar.   It  is  hardly  necessary  to  cite  authorities  to  show  the  evils  of 
Jury-packing  which  have  resulted  from  the  practice  of  allowing  one 
man  to  select  juries.    'In  this  are  pointed  out  two  abuses,  which 
have  always  weakened  and  undermined  the  integrity  of  the  body 
[the  jury],  and  against  which  we  have  had  to  make  stringent  and 
special  provisions.    These  were  the  improper  selection  from  the  body 
of   the  people,  and   an  unfair  impaneling  of   those  selected.  .... 
The  English  practice  allowed  the  officer  summoning  a  jury  a  large, 
and,  as  we  think,  a  dangerous  degree  of  discretion  as  to  the  selection 
of  the  persons  who  formed  the  jury.    This  gave  rise  to  the  very 
common  and  grievous  complaint,  so  frequently  made  in   Bnglish 
judicial  proceedings,  of  a  packed  jury,  which,  under  the  system 
there,  was  possible,  and  the  evils  and  dangers  of  whdch  have  been 
so  forcibly  pointed  out  by  writers,  especially  by  Bentham  in  his  Art 
of  Packing  Juries':  Proffatt  on  Jury  Trials,  sec.  114.    'At  common 
law,  no  such  thing  was  known  as  the  preparation  of  a  list  of  persons 
who  were  liable  to  be  summoned  to  serve  as  jurors  at  a  succeeding 
term  of  court;    but  the  uncontrolled  discretion  was  rested  In  the 
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sheriff,  In  the  coroner,  or  In  officials  called  elisors,  of  summoning 
such  good  and  lawful  men  as  th'ey  might  choose  under  the  command 
of  the  writ  of  venire  facias.  This  led  to  enormous  abuses,  chiefly 
*n  the  packing  of  juries  and  the  blackmailing  of  citizens,  to  remedy 
which  American  statutes  have  generally  provided,  with  more  or  less 
particularity,  for  the  preparation,  a  given  time  before  the  commence- 
ment of  any  term  of  court,  or  at  other  stated  periods,  of  a  list  of 
persons,  within  the  county  or  other  jurisdiction,  from  whom  jurors 
are  to  be  summoned.  The  preparation  of  this  list  is  generally,  though 
not  always,  confined  to  officials  other  than  the  sheriff,  such  as  the 
Judges  of  general  elections,  or  the  county  canvassers  of  the  votes 
polled  at  general  elections,  the  trustees  of  the  township  or  the  coun- 
cilmen  of  wards,  other  town  officers,  special  boards,  county  courts* 
or  jury  commissioners':  1  Thompson  on  Trials,  sec.  13. 

MI  will  not  multiply  authorities  on  this  point.    We  have  no  right 
to  assume,  as  the  majority  do,  that  human  nature  is  any  better  now 
than  it  always  has  been,  or  that  the  practically  unrestricted  exercise 
of  this  one  man  power  will  produce  a  jury"  up  to  the  standard  of 
Impartiality  which  existed  when  our  constitution  was  adopted,  and 
when  no  right  to  exercise  this  one  man  power  existed.    The  millen- 
nium has  not  come.    The  experience  of  ages  shows  that  this  one 
man  power  has  always  led  to  abuse.    Any  increase  in  it,  or  any  dls> 
penalng  with  the  safeguards  which  should  surround  it,  greatly  de- 
tracts from  the  required  standard  of  Impartiality.    In  one  breath  the 
majority  say  that  one  of  the  requirements  of  a  constitutional  jury  is* 
Impartiality,  and   in  another   breath    they  say  that  a   law    which 
so  far  fails  to  secure  this  impartiality  as  to  be  unjust  and  oppressive 
Is  still  constitutional.    In  one  breath  they  say:    'The  essential  and 
substantive  attributes  or  elements  of  jury  trial  are  and  always  have 
been  number,  impartiality,  and  unanimity.'    In  another  breath  they 
say:  *A  court  has  no  right  to  declare  an  act  invalid  solely  on  the 
ground  of  unjust  and  oppressive  provisions,  or  because  it  is  sup- 
posed to  violate  the  natural,  social,  or  political  rights  of  the  citizen, 
unless  It  can  be  shown  that  such  injustice  is  .prohibited  or  such  rights 
guaranteed  or  protected  by  the  constitution.'    For  my  part,  I  hope  I 
shall  never  sit  on  a  bench  under  such  a  constitution,  when  I  have. 
not  got  'temerity'  enough  to  declare  invalid  a  law  for  the  selection  of 
juries  which  is  likely  to  result  in  'such  injustice'— which  fosters  the 
selection  of  juries  so  lacking  in  Impartiality  that  the  'provisions'  of 
the  law  are  'unjust  and  oppressive.' 

"It  is  conceded  by  all  parties  to  this  case  that  impartiality  Is  one 
of  the  constitutional  requirements  of  a  legal  Jury.  In  the  exceedingly 
able  brief  filed  on  behalf  of  respondent  by  intervening  counsel,  the 
following  are  stated  as  three  of  the  essential  elements  of  a  constitu- 
tional jury:  *2-  The  riSnt  to  nave  tnem  tthe  twelve  m€Q]  each  law- 
ful, upright,  and  well  qualified.  3.  The  right  to  have  them  each  dis- 
interested and  impartial 7.  The  right  to  have  them  each  drawn 

and  selected  by  officers  free  from  all  bias  in  favor  of  or  against 
either  party.'  Neither  can  there  be  any  doubt  about  the  correctness. 
of  this  proposition. 
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"I  also  fully  agree  with  the  majority  that  the  particular  statutory 
machinery  by  which,  at  the  date  of  our  constitution,  an  Impartial 
jury  was  secured,  is  not  a  part  of  the  constitutional  right  to  an  im- 
partial Jury.    It  is  the  standard  of  impartiality  which  then  existed 
that  the  constitution  says  shall  remain  inviolate,  not  merely  the 
statutory  machinery  by  which  that  standard  was  attained.    It  is  the 
right  to  a  certain  grade  of  impartiality  which  the  constitution  pre- 
serves.   What  that  grade  is,  is  a  historical  or  traditional  question, 
not  a  statutory  one.    But  the  question  has  reference  to  the  living  cus- 
toms and  traditions  of  the  people  of  Minnesota  territory  at  the  time 
the  constitution  was  adopted,  not  to  the  dead  customs  and  traditions 
of  some  prior  time.    But  to  determine  what  that  constitutional  im- 
partiality is,  we  can  look  backward  over  some  length  of  time  immedi- 
ately prior  to  the  date  of  the  constitution,  not  solely  to  the  statute 
law  which  existed  at  that  date;  and,  by  doing  so,  we  will  discover 
that  the  same  standard  of  impartiality  had  existed  for  a  considerable 
length  of  time.    Then  such  statutory  machinery  did  not  provide  the 
right  itself,  but  merely  the  means  of  regulating  and  enforcing  that 
right.    It  never  was  Intended  by  the  makers  of  our  constitution  to 
tie  the  hands  of  the  legislature  to  the  particular  statutory  mode  of 
selecting  a  jury  in  force  when  the  constitution  was  adopted.    But  it 
furnishes  the  standard  of  impartiality,  and  the  legislature  is  not  at 
liberty  to  go  back  and  take  as  such  standard  the  crude  practices  of 
the  distant  past— practices  which  had  been  long  discontinued. 

"As  to  the  provision  of  the  constitution  that  'the  right  of  trial  by 
jury  shall  remain  inviolate,'  the  majority  say  at  one  moment  that 
the  standard  of  Impartiality  which  shall  remain  inviolate  is  that 
which  existed  in  the  Minnesota  territory;  and  at  the  next  moment 
they  go  back  to  the  border  of  the  Dark  Ages  to  find  that  standard, 
and  utterly  Ignore  the  fact  that  the  world  has  moved  in  the  mean 
time.    If  you  go  back  thus  far,  why  not  go  back  still  further,  to  the 
days  when  the  standard  of  impartiality  was  such  as  was  attained  by 
the  practice  of  deciding  lawsuits  by  wager  of  battle?   Why  not  take 
that  as  the  standard  of  impartiality  which  prevailed  in  Minnesota 
territory  and  should  prevail  in  the  state  to-day.    It  is  hardly  neces- 
sary to  say  that  the  safeguards  which  were  thrown  around  the 
selection  of  a  jury  under  the  laws  of  the  territory  Insured  a  standard 
of  impartiality  very  much  higher  than  did  the  English  common  law 
or  the  English  statutes  up  to  the  time  of  the  Revolution.    The  revi- 
sion of  1851  of  the  territory  of  Minnesota  provided  that  the  board 
of  county  commissioners  should  select  from  the  poll  lists  a  list  of 
seventy-two  persons  for  petit  jurors  (c.  8,  art  1,  sees.  15,  16);  that 
the  panel  should  be  drawn  by  lot  from  this  list  (c.  126,  sees.  146-149: 
c.  115,  sec.  5);  that  the  Jury  should  be  drawn  by  lot  from  this  panel 
<c.  71,  sees.  14,  16;  c.  126,  sees.  151-161);  and  the  parties  had  the 
right  both  to  challenge  peremptorily  and  for  cause  (c.  71,  sec.  17; 
c.  128).    There  never  was  in  the  territory  of  Minnesota  any  pro- 
vision for  a  struck  jury  or  any  one  man  power  in  the  selection  of 
jurors,  except  talesmen  in  case  of  deficiency  and  juries  in  justices' 
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courts.  As  we  shall  hereafter  see,  safeguards  securing  as  high,  or 
nearly  as  high,  a  standard  of  Impartiality,  had  long  been  in  force  In 
those  states  through  which  we  obtained  our  laws,  customs,  and  tra- 
ditions, and,  while  but  few  of  these  particular  safeguards  are  a  part 
of  our  constitutional  right,  the  standard  of  impartiality  thus  attain- 
ed la. 

**Tbe  majority  dwell  much  on  the  statutes  passed  during  the  time 
of  George  II,  and  the  practice  in  England  both  before  and  after.  But 
they  fail  to  toll  us  that  long  prior  to  the  time  of  George  II  the  odious 
one  man  power  in  the  selection  of  Juries  had  been  abolished  In  most 
of  the  American  colonies  through  which  we  trace  our  traditions.  As 
early  as  1002,  the  colony  of  Massachusetts  Bay  provided  that  the 
freeholders  of  each  town  should  select  the  number  of  petit  Jurors 
apportioned  by  the  clerk  of  the  court  to  such  town:  1  Acts  &  Re- 
solves 1602-1714  sec.  11*  p.  74.  A  similar  provision  was  enacted 
In  1697:  1  Acts  &  Resolves  1692-1714,  sec  10,  p.  286;  and  again  In 
1699:  4  Acts  &  Resolves  1692-1714,  sec.  4,  p.  368.  As  early  as  173<» 
the  panel  of  Jurors  was  drawn  by  lot  from  lists  similarly  prepared 
by  the  selectmen  of  the  town:  2  Acts  &  Resolves  1715-41,  c  10,  p. 
82a  See,  also,  2  Acts  &  Resolves,  1715-41,  c  18,  p.  1090;  8  Acts  A 
Resolves  1742-56,  c.  5,  p.  474;  8  Acts  &  Resolves  1742-56,  c.  13,  p. 
895;  4  Acts  &  Resolves  1757-68,  c.  29,  p.  318.  See,  also,  4  Mass.  Laws 
1807-1816,  p.  41;  Rev.  Stats.  1836,  c.  95.  The  statutes  of  Vermont 
have  always  been  similar:  Rev.  Laws  1808,  c  6,  sec.  58;  Rev.  Laws 
1824,  a  7,  sec.  58;  Rev.  Stats.  1840,  c.  13,  sees.  71,  72,  c*  32,  sees.  2-6. 
So  have  the  statutes  of  New  Hampshire:  Act  June  17,  1785,  found 
In  Rev.  Laws  1815,  sees.  1,  2,  p.  121;  Rev.  Laws  1830,  tit  100,  sees. 
1-5;  Rev.  Stats.  1812,  c.  176,  sees.  1-17.  So  have  the  statutes  of 
Connecticut:  Act  Oct.  1744,  found  In  Rev.  Laws  1808,  sees.  1-5,  p. 
426;  Rev.  Laws  1838,  sees.  30-40,  p.  51;  Rev.  Stats.  1849,  tit.  1,  c 
9,  sees.  105-110.  So,  also,  have  the  statutes  of  Rhode  Island:  Act 
1729,  found  In  Pub.  Laws  1708,  sees.  1-13,  p.  180;  Rev.  Laws  1822, 
sees.  1-14,  p.  136;  Pub.  Laws  1844,  sees.  1-10,  p.  154.  And  the  stat- 
utes of  Maine  have  always  been  similar:  1  Rev.  Laws  1821,  c  84; 
Rev.  Laws  1830,  c.  84.  So  far  as  I  can  ascertain,  there  never  has 
been  In  all  New  England,  since  the  earliest  settlements,  anything 
resembling  a  struck  Jury  or  any  one  man  power  in  the  selection  of 
any  Jury,  except  In  the  selection  of  talesmen  In  case  of  deficiency. 

"We  come  now  to  states  where  the  statutes  provided  for  struck 
juries.  But  It  will  be  observed  that  In  none  of  these  states,  up  to 
the  time  our  constitution  was  adopted,  could  a  struck  Jury  be  had 
as  a  matter  of  right,  or  without  submitting  the  request  for  It  to  th<* 
watchful  discretion  of  the  Judge;  and  In  every  Instance  the  right  to 
an  Impartial  jury  was  much  better  gnarded  by  the  practice  prescrib- 
ed, and  such  practice  was  much  less  liable  to  abuse,  and  much 
more  likely  to  attain  impartiality,  than  the  present  struck  Jury  law 
of  this  state.  In  1786,  the  legislature  of  New  York  enacted:  That  It 
shall  and  may  be  lawful  for  the  supreme  court  and  the  several  In- 
ferior courts  .  .  •  .  upon  motion  .  •  •  •  In  any  action  •  •  •  •  to  order 
am.  sr.  Bet..  Vol.  lx«-» 
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and  appoint  a  Jury  to  be  struck  tot  the  trial  thereof:  1  Greenleaf  » 
N.  Y.  Laws,  sec.  19,  p.  268.    In  1801,  the  legislature  of  New  York 
provided  for  the  selection  by  tie  town  supervisors  and  city  assess- 
ors of  Jury  lists  (1  Laws  1801,  c.  88,  sec.  13);  the  drawing  of  the 
regular  panel  by  lot  from  such  list  'sec.  11);  and  the  drawing  by 
lot  of  the  jury  from  such  panel  (sec  20).    This  statute  also  pro- 
Tided  (sec  22):  'That  no  struck  jury  shall  be  allowed  unless  on  the 
order  of  the  court,  when  they  shall  deem  it  necessary  by  reason  of 
the  Importance  or  Intricacy  of  the  case,  and  whenever  they  shall 
00  deem  it  necessary*  they  may  order  such  jury:  See,  also,  1  Stats. 
1813,  sec.  22,  p.  333.   2  Revised  Statutes  of  1820,  part  3,  chapter  7, 
title  4,  article  3,  section  40,  provides:  'When  it  shall  appear  to  the 
supreme  court  or  to  any  court  of  common  pleas  .  •  .  .  that  a  fair  aud 
impartial  jury  will  be  more  likely  to  be  obtained  by  having  a  struck 
jury,  or  that  the  Importance  or  Intricacy  of  the  cause  requires  such 
a  Jury,  such  court  shall  order  a  special  jury  to  be  struck  for  the 
trial  of  such  cause.'    The  statute  Is  still  in  the  same  form:  1  Stovers' 
N.  Y.  Code  1892,  sec.  1063.    Undei   these   statutes,  the  New   York 
courts  have  scrutinized  very  closely  applications  for  struck  juries, 
and  have  ordered  them  only  in  very  exceptional  cases:  See  Livings- 
ton v.  Columbian  Ins.  Co.,  2  Calnes,  28;  Manhattan  Co.  v.  Lydic,  2 
Caines,  880;  Foot  v.  Croswell,  1  Calne&»  408;  Anonymous,  1  Johns* 
814;  Wright  v.  Columbian  Ins.  Oo„  2  Johns.  211;  Genet  v.  Mitchell. 
4  Johns.  186;  Poucher  v.  Livingston,  2  Wend.  296.    In  every  one  of 
these  cases  the  court  denied  the  application  for  a  struck  jury.    Sec- 
tion 19  of  the  'Fundamental  Constitutions'  of  the  province  of  East 
New  Jersey,  passed  in  1683.  provides:  'The  manner  of  returning  Ju- 
ries shall  be  thus:  The  names  of  all  the  freemen  above  five  and 
twenty  years  of  age,  within  the  district  or  borough  out  of  which 
the  jury  is  to  be  returned,  shall  be  written  on  equal  pieces  of  parch- 
ment and  put  Into  a  box,  and  then  the  number  of  the  Jury  shall  be 
drawn  out  by  a  child  under  ten  years  of  age':  See  N.  J.  Grants,  Con- 
cessions, etc.,  by  Learning  &  Spicer,  163."    In  1797  it  was  enacted: 
That  It  shall  and  may  be  lawful  for  the  supreme  court,  the  courts 
of  common  pleas  and  the  courts  of  general  quarter  sessions  of  the 
peace  respectively  on  motion  .  ...  to  order  a  jury  to  be  struck.* 
And,  when  the  Jury  was  ordered,  the  judge  himself  selected  the 
names  from  the  sheriff's  list  of  all  the  qualified  jurors  in  the  county: 
Rev.  Laws  1821,  sees.  14,  15,  p.  313.    See,  also,  Elmer's  Digest  1838. 
sees.  14,  15,  p.  268.    As  stated  by  the  majority,  Pennsylvania,  since 
1785,  has  had  a  struck  jury  law  which  provides  that  the  names 
shall  be  chosen  by  lot  from  the  general  venire,  or,  as  it  Is  expressed 
m  the  statute,  'from  the  proper  wheel.'    Surely,  there  is  no  one  man 
power  in  this.    In  1824  the  legislature  of  Ohio  enacted:  That  it  shall 
and  may  be  lawful  for  the  supreme  court  and  courts  of  common 
pleas  respectively  on  motion  ....  to  order  a  jury  to  be  struck':  Rev. 
Laws  1824,  sec.  19,  p.  99.    See,  also,  Rev.  Taws  1831,  sec.  21,  p.  99; 
Stats.  1841,  c.  64.    This  statute  was  enacted  in  Michigan  In  1827:  2 
Mich.  Terr.  Laws,  sec  16,  p.  471;  sec.  19,  p.  658;  8  Mich.  Terr.  Laws, 
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1G,  pi  1246.    No  struck  Jury  law  was  enacted  In  Wisconsin  «r 
Minnesota  nntfl  after  the  adoption  of  our  constitution. 

"I  have  now  examined  substantially  all  the  statutes  of  all  the 
states  through  which  we  trace   our  customs  and   traditions,  from 
early  colonial  times  up  to  a  later  time  than  the  period  during  which 
we  trace  such  customs  and  traditions;  and,  since  the  early  periods  of 
colonial  history,  I  find  practically  nothing  which  permits  the  exer- 
cise of  any  such  one  man  power  in  the  selection  of  juries  as  is  per- 
mitted by  oar  present  struck  Jury  law.    The  territory  of  Michigan 
was  organised,  Wisconsin  was  carved  off  of  Michigan,  and  Minnesota 
off  of  Wisconsin,  before  1851,  when  Ohio  changed  her  struck  Jury 
law  so  as  to  give  the  party  an  absolute  right  to  resort  to  one  man 
power  in  the  selection  of  a  Jury;  and  no  struck  Jury  law  was  passed 
in  Indiana  until  1861.    Of  all  the  states  east  of  us  through  which 
we  trace  our  customs  and  traditions,  only  New  York,  New  Jersey, 
Ohio,  and  Michigan  had  a  struck  Jury  law  which  permitted  anything 
which,  had  any  semblance  to  one  man  power  in  the  selection  of  the 
jury.    None  of  these  lawB  allowed  a  struck  jury  as  a  matter  of  right 
It  was  allowed  only  when  the  court  or  judge  ordered  it    This  cer- 
tainly had  a  great  tendency  to  curb  the  abuses  which  would  other- 
wise arise  from  the  exercise  of  the  one  man  power  in  selecting  the 
jury.    In  fact,  it  could  hardly  be  called  a  one  man  power  at  all 
under  such  circumstances.    The  judge  would  scrutinise  closely  the 
motives  of  the  party  applying  for  the  struck  Jury,  and  deny  the  ap- 
plication if  he  had  the  least  suspicion  that  the  sheriff  would  not  bo 
perfectly  fair  in  the  selection  of  the  jury.    But,  under  our  statutes, 
a  struck  jury  is  a  matter  of  right,  and  the  one  man  power  in  the 
selection  of  it  practically  absolute.    There  is  no  way  of  curbing  the 
abuses  which  may  arise,  until  they  become  so  gross  that  the  oppos- 
ing party  can  successfully  impeach  the  sheriff  by  an  afflrmativo 
showing  that  he  is  not  indifferent;  mere  suspicion  Is  not  enough. 

"Under  the  statutes  of  such  other  states  above  referred  to>  if  an 
application  to  the  court  for  a  struck  Jury  was  opposed,  It  would  hard- 
ly be  granted  as  of  course.  The  party  applying  foi  it  would,  at  least, 
have  to  throw  some  suspicion  on  the  regular  panel,  or  on  the  in- 
telligence, fairness,  or  impartiality  of  a  considerable  number  of  the 
regular  jurors.  But,  conceding  that  he  would  not,  the  court  would 
hardly  grant  the  application  if  the  least  suspicion  was  thrown  by 
the  opposing  party  on  the  fairness  or  impartiality  of  the  sheriff. 
As  long  as  the  presumption  remained  that  the  regular  Jurors  were 
fair  and  impartial,  no  Judge  would  require  more  than  a  suspicion  to 
be  thrown  on  the  motives  of  the  party  applying  for  the  struck  Jury, 
or  on  the  Impartiality  of  the  sheriff.  But  now  the  motives  of  such 
party  cannot  be  inquired  Into  at  all,  and  nothing  but  the  strongest 
evidence  will  Impeach  the  sheriff.  The  difference  Is  neither  slight 
nor  fanciful,  but  the  infringement  on  the  right  to  an  Impartial  Jury 
Is  substantial.  The  change  In  the  struck  Jury  law  not  only  gives 
the  moving  party  a  struck  Jury  as  a  matter  of  right,  and  without 
regard  to  the  question  of  necessity  or  propriety,  but  It  aUo  shifts 
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onto  the  opposing  party  the  burden  of  showing  the  unfairness  of 
the  sheriff,  or  at  least  greatly  increases  such  burden.  If,  for  illus- 
tration, a  statute  gave  the  right  to  challenge  a  juror  peremptorily, 
would  say  that  the  party  was  not  prejudiced  by  the  denial  of 
right,  as  long  as  he  still  had  the  right  to  challenge  for  cause? 
Certainly  no  one.  And  yet  in  that  case  the  party  would  have  the 
right  to  examine  the  juror  under  oath  as  to  his  bias,  and  also  to  sub- 
poena and  produce  other  witnesses  to  prove  that  bias.  But,  when 
the  sheriff  is  challenged  for  cause  in  such  a  case  as  this,  he  cannot 
le  examined  on  oath,  nor  can  any  witnesses  be  subpoenaed  and  sworn 
to  frare  bis  bias,  so  as  to  have  the  court  designate  some  one  else 
to  select  the  struck  jury.  The  statute  has  changed  the  burden  of 
aroof  as  to  facts,  and  under  circumstances  which  make  It  exceed- 
togly  difficult  for  the  opposing  party  to  sustain  that  burden.  The 
angbtest  innovation  which  increases  the  one  man  power  in  the  se- 
lection of  juries,  or  puts  that  power  beyond  the  absolute  control  of 
the  court,  should  be  held  unconstitutional.  But,  as  I  have  shown, 
the  innovation  here  in  question  is  not  slight.  Indeed,  It  is  a  noto- 
ifcrai  fact  that  the  putting  of  the  selection  of  struck  juries  practically 
aeyesd  the  control  of  the  court  too  often  results  in  a  favored  liti- 
gant selecting  his  own  jury.  The  litigant  who  happens  to  own 
the  sheriff  has  a  special  privilege,  which  I  contend  it  is  unconstitu- 
tional to  give  him.  The  most  un-American  custom  that  can  be 
found  In  the  most  un-American  state  in  the  Union  is  not,  as  the  ma- 
jority hold,  the  measure  of  our  constitutional  rights. 

The  question  is  not,  as  the  majority  seem  to  argue,  whether  you 
wevld  sometimes  or  In  some  cases  get  as  impartial  a  jury,  or  In 
fact  the  same  jury,  as  you  would  If  the  court  had  a  veto  power  on 
the  demand  for  a  struck  jury,  but  whether  you  would  at  ail  times 
and  under  all  circumstances  be  as  likely  to  get  as  impartial  a  jury; 
and  the  majority  do  not  pretend  to  say' that  you  would.  When  a 
party  has  considerable  litigation  in  the  same  court,  and  makes  a 
practice  of  demanding  struck  juries,  the  judge  presiding  at  the  trials 
ftas  the  best  opportunity  In  the  world  for  observing  whether  such 
Juries  are  being  selected  with  the  strictest  impartiality;  and  no  up- 
light  Judge  who  bad  the  power  to  deny  a  struck  jury  would  allow  it 
after  he  once  commenced  to  suspect  that  the  sheriff  or  some  obscure 
deputy  on  whom  such  work  was  imposed  was  the  mere  tool  of  the 
tarty  applying  for  such  struck  juries.  Again,  the  sheriff  would  not 
as  at  al)  as  likely  to  abuse  his  powers  and  select  unfair  juries  when 
ae  knew  he  was  being  watched  by  a  judge  who  could  and  would 
promptly  deprive  him  of  those  powers  if  he  did  not  act  with  strict 
impartiality.  While  admitting  that  the  test  of  the  constitutional 
itigh*  of  trial  by  jury  Is  the  character  of  that  right  as  enjoyed  and 
araetieed  In  the  territory  at  the  date  of  our  constitution,  yet  the 
atejority  persist  In  making  the  mistake  of  going  back  to  the  English 
common  law  to  determine  the  right  which  was  so  enjoyed  and 
araetieed  in  Minnesota  territory.  This  is  not  a  question  of  common 
r,  but  a  question  of  what  actually  existed  at  a  particular  time. 
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All  the  Authorities  agree  on  that  point.  But,  even  If  it  were  a 
tion  of  common  law,  it  would  be  such  common  law  as  we 
adopted  and  up  to  that  time  retained,  not  such  as  we  had  long 
thereto  discarded.  The  common  law  is  progressive,  and  this  is  es- 
pecially true  of  it  in  its  transition  from  England  to  America,  im 
both  countries  statutes  have  often  wiped  out  portions  of  the  «•»- 
man  law,  which  the  repeal  of  those  statutes  long  afterward  would 
never  revive:   See  Bouvier's  Law  Dictionary,  tit.  'Common  Law.* 

"Neither  can  I  agree  with  the  majority  that  the  right  of  challenge 
or  something  equivalent,  which  will  produce  a  jury  of  as  high 
standard  or  impartiality,  is  not  a  constitutional  right.  It  is  also,  I* 
a  greater  or  less  degree,  an  ancient  right:  Proffatt  on  Jury  Trial*, 
sec.  147.  But  I  do  not  think  that  this  question  is  controlling  Im  tMs 
case,  as  the  opportunity  to  strike  twelve  jurors  from  the  list  might 
be  a  sufficient  equivalent  for  the  right  of  peremptory  challenge,  if 
there  were  other  sufficient  safeguards  to  maintain  in  other  respects 
the  required  grade  or  standard  of  impartiality,  which,  in  my  opinion, 
there  are  not 

"The  fact  is  also  noted  by  the  majority  that  a  one  man  power 
has  always  been  exercised  in  the  selection  of  talesmen.  That  proves 
nothing.  Neither  the  litigant  nor  the  sheriff  can  ordinarily  antici- 
pate such  a  contingency  in  advance,  so  as  to  be  prepared  to  take 
advantage  of  it;  and  no  such  litigant  would  attempt  to  procure  the 
nomination  and  election  of  a  sheriff,  or  charter  him  after  he  was 
elected,  in  anticipation  of  any  such  contingency.  Besides,  the  prac- 
tice adopted  In  the  selection  of  talesmen  is  a  matter  of  necessity. 
which  Is  not  true  as  to  the  practice  adopted  in  the  selection  of  struck 
juries. 

"Again,  we  are  told  that  struck  juries  have  always  been  selected 
In  justices'  court  in  a  similar  manner.  That  proves  nothing.  (t  H 
held  under  most  constitutions  that  there  Is  no  right  of  trial  by  jury 
at  all  In  the  petty  cases  of  which  a  justice  has  jurisdiction:  Proffatt 
on  Jury  Trials,  sec.  99.  Then  it  is  certainly  competent  to  try  sack 
cases  with  a  kind  of  jury  which  would  not  be  in  all  respects  a  con- 
stitutional jury  in  the  district  court,  if  for  no  other  reason, 
it  has  always  been  so.  The  right  of  appeal  is  a  most  effectual 
edy  for  abuse  ot  the  one  man  power  in  the  selection  of  a  Jury  fm 
Justice's  court 

"For  the  reasons  stated,  I  am  of  the  opinion  that  our  present  struck 
jury  law  Is  unconstitutional.  The  legislature  have  a  perfect  right  ts 
raise  the  grade  of  impartiality  higher  than  it  ever  has  been— higher 
than  it  was  either  at  the  date  of  our  constitution  or  at  any  time 
since.  But  they  have  no  right  to  lower  that  grade  below  what  it 
was  when  the  constitution  was  adopted,  by  Increasing  the  tnfli 
of  either  party  in  the  selection  of  the  jury.  There  is  much 
for  the  improvement  of  our  jury  system,  but,  under  the  guise  of 
such  Improvement,  it  is  not  constitutional  to  open  the  door  fee  giv- 
ing a  party  the  opportunity  to  select  his  own  jury.  It  is  undoubtedly 
true  that  many  corporations  are  being  plundered  by  the  unjust 
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diets  of  prejudiced  juries— juries  blind  even  to  the  fact  that  the  un- 
just tax  thus  Imposed  ist  in  turn,  levied  by  these  corporations  on 
the  general  public,  who,  in  the  end,  have  to  pay  for  most  of  this 
plundering.  It  cannot  be  questioned  that  there  is  a  crying  need  for 
reform  in  the  jury  system,  but  it  does  not  follow  from  this  that 
these  corporations  should  in  their  own  cases  be  permitted  to  name 
the  persons  who  should  sit  as  jurors.  In  my  opinion,  the  judgment 
appealed  from  should  be  reversed." 

COLLINS,  J.,  ALSO  DISSENTED.  He  said:  "As  stated  in  the  ma- 
jority opinion,  the  effect  of  that  clause  of  our  constitution  which  pro- 
vides that  the  right  of  trial  by  jury  shall  remain  inviolate'  is  to  rec- 
ognize the  right  of  trial  by  jury  as  it  then  existed,  and  to  continue 
such  right  unimpaired  and  inviolate.  It  seems  to  be  clear  that  the 
right  to  a  struck  jury  never  existed  in  the  territory,  and  from  the  stat- 
utes of  other  states  and  territories  from  which  we  derive  our  tradi- 
tions and  customs  concerning  juries  and  the  right  of  trial  thereby,  cit- 
ed in  the  dissenting  opinion,  that  only  a  qualified  right  to  a  struck  jury 
ever  existed  in  traditions  of  the  territory.  In  any  event,  it  did  not 
exist  absolutely.  Possibly,  the  qualified  right  to  a  struck  jury  was 
in  existence  where  a  showing  was  made  to  the  court  and  an  order 
obtained  for  the  impaneling  of  such  a  jury*  But  in  these  cases  the 
selection  of  the  jury  was  more  or  less  under  the  supervision  of  the 
court  itself.  In  either  case,  if  this  was  the  situation  when  our  con- 
stitution was  adopted,  I  think  it  evident  that  the  right  of  trial  by 
jury  as  it  existed  in  territorial  days  has  been  encroached  upon  and 
impaired  by  the  1895  statute,  which  grants  to  any  litigant  who  has 
the  money  and  the  disposition  the  unqualified  right  to  have  his  cause 
submitted  to  a  specially  selected  jury. 

"Nor  am  I  willing  to  admit  that  this  statute  is  not  obnoxious  to 
section  8  of  the  bill  of  rights.  This  clause  does  not  guarantee  to  the 
citizen  the  right  to  litigate  without  expense,  but  simply  protects 
him  from  the  imposition  of  such  terms  as  unreasonably  and  inju- 
riously Interfere  with  the  right  to  a  remedy  in  the  law,  or  impede  the 
due  administration  of  justice.  Under  the  law  in  question,  A,  hav- 
ing an  action  against  B,  may  deem  it  necessary  to  have  a  struck 
jury,  and  having  the  money  with  which  to  pay  the  expense,  which 
may  amount  to  a  large  sum,  can  obtain  such  a  jury.  But  he  is  com- 
pelled to  pay  for  It,  in  order  that  there  may  be  a  due  administra- 
tion of  justice.  He  thus  secures  an  extraordinary  privilege,  and  is 
not  obliged  to  rely  for  justice  on  a  selection  of  the  jury  from  the 
regular  panel.  Now,  let  us  suppose  that  A  is  satisfied  with  the 
regular  panel,  but  that  B  deems  it  necessary  to  have  a  struck  jury, 
and  is  without  money  with  which  to  meet  the  expense.  Is  he  not 
denied  that  which  his  wealthy  opponent  is  privileged  to  purchase? 
Can  he  obtain  justice  freely  and  without  purchase,  completely  and 
without  delay,  when  he  is  deprived  of  a  specially  selected  and  pre- 
sumably specially  qualified  jury,  which  his  adversary  may  deem  it 
necessary  to  have,  and  may  be  able  to  obtain?    Of  course,  these  re- 
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marks  are  made  with  reference  to  my  views  as  to  the  conditions 
existing  when  our  fundamental  law  was  adopted.  Although  the 
constitutional  provision  is  as  ancient  as  Magna  Charts,  its  scope  and 
meaning  have  changed  and  kept  pace  with  our  institutions.  The 
Imposition  of  terms  and  costs  of  litigation,  which  were  formerly, 
and  are  now,  regarded  in  England  as  not  opposed  to  this  provision, 
would  not  be  tolerated  for  a  moment  under  our  traditions  and  cus- 
toms. 

'The  enormous  amount  of  business  now  before  the  court  prevents 
further  elaboration  upon  this  feature  of  the  case,  and  I  drop  it  here, 
confident  that  it  is  not  wholly  without  merit.  I  concur  in  the  con* 
elusion  reached  by  Mr.  Justice  Canty." 


LEGISLATURE- POLICY  OF  LAW.— Courts  have  nothing  to  do 
with  the  wisdom,  sound  policy,  or  expediency  of  a  law:  Winter  v. 
Jones,  10  Ga,  100;  54  Am.  Dec.  379.  Courts  cannot  declare  policy 
except  as  it  Is  indicated  by  legislation  or  results  from  the  spirit 
and  object  of  the  statutes:  Mahorner  v.  Hooe,  9  Smedes  &  M.  247; 
48  Am.  Dec  700. 


Cowling  v.  Zenith  Iron  Company. 

[66  MINNESOTA,  268.] 

CORPORATIONS— "MECHANICAL  BUSINESS"— MINING 
OF  IRON  ORE— EXEMPTION  OP  STOCKHOLDERS  FROM 
"DOUBLE  LIABILITY."— A  "mechanical  business,"  within  the 
meaning  of  a  constitutional  provision  that  "each  stockholder  in  any 
corporation,  excepting  those  organized  for  the  purpose  of  carrying 
on  any  kind  of  manufacturing  or  mechanical  business,  shall  be  lia- 
ble to  the  amount  of  his  stock,"  is  closely  allied  with,  or  Incidental 
to,  some  kind  of  manufacturing  business.  The  mining  of  iron  ore 
Is  such  a  "mechanical  business,"  and  stockholders  of  a  corpora- 
tion organized  for  that  purpose  are,  therefore,  exempt  from  the 
stockholders'  "double  liability." 

CORPORATIONS  —  STATUTE  —  ORGANIZATION— TAK- 
ING OF  STOCK  IN  OTHER  CORPORATIONS—CONSTITUTION- 
AL EXEMPTION  OF  STOCKHOLDERS  FROM  LIABILITY.— 
The  fact  that  a  corporation  has  been  organized  under  a  statute 
which  allows  It  to  "take,  acquire,  and  hold  stock  In  any  other  cor- 
poration, if  a  majority  in  amount  of  the  stockholders  shall  so 
elect"  does  not  prevent  it  from  being  a  corporation  whose  stock- 
holders are  exempt  under  the  constitution,  where  the  corporation 
has  never  taken  the  benefit  of  such  statute,  with  respect  to  the 
taking  and  holding  of  such  other  stock. 

Action  by  Cowling  against  the  Zenith  Iron  Company  and 
others.  The  defendant  Carpenter  appealed  from  an  order  over- 
ruling his  demurrer  to  the  complaint. 

Towne  &  Davis  and  Billson,  Congdon  &  Dickinson,  for  the 
appellant. 

Pealer,  Titus  &  Lemmon,  for  the  respondent. 

Draper,  Davis  &  Hollister,  for  Marshall- Wells  Hardware  Com- 
pany, intervenor. 
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CANTY,  J.  ,  This  is  an  action  under  the  General  Stat- 
utes of  1894,  chapter  76,  and  a  defendant  stockholder  appeals 
from  an  order  overruling  his  demurrer  to  the  complaint,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  question  involved  is  the  important  one  of  whether 
the  stockholders  of  a  corporation  organized  to  mine  iron  ore  are 
exempt  from  the  stockholders*  "double  liability/' 

In  article  10,  section  3,  of  the  constitution  it  is  provided: 
"Each  stockholder  in  any  corporation,  excepting  those  organized 
for  the  purpose  of  carrying  on  any  kind  of  manufacturing  or 
mechanical  business,  shall  be  liable  to  the  amount  of  stock  held 
or  owned  by  him." 

The  general  nature  of  the  business  of  the  defendant  corpora- 
tion, as  expressed  in  its  articles  of  incorporation,  is  "the  mining, 
smelting,  reducing,  refining,  and  working  of  iron  ores  and  other 
minerals,  and  the  manufacture  of  iron,  steel,  copper,  and  other 
metals/'  The  only  business  actually  carried  on  was  that  of  min- 
ing. 

We  cannot  hold  that  mining  is  a  "manufacturing"  business,  in 
any  proper  sense  of  the  word:  See  Byers  v.  Franklin  Coed  Co., 
106  Mass.  131.  If  this  corporation  comes  within  the  exception, 
it  must  be  because  the  business  of  mining  iron  ore  is  a  "mechani- 
cal business,"  within  the  meaning  of  the  constitution.  But,  if 
the  stockholders  of  a  mining  corporation  are  exempt,  why  are 
not  the  stockholders  of  a  corporation  organized  to  grade  and  con- 
struct railroads,  or  a  corporation  to  build  houses,  or  one  to  grade 
streets,  or  one  to  build  sewers  or  ditches,  or  one  to  fence,  clear, 
and  break  farms?  Thus,  the  list  of  the  corporations  carrying  on 
different  kinds  of  business  more  or  less  of  a  mechanical  nature 
could  be  expanded  a69  until  the  exception  contained  in  the  con- 
stitution would  be  the  rule,  and  the  rule  the  exception — until  the 
corporations  whose  stockholders  were  exempt  would  be  far  more 
numerous  than  those  whose  stockholders  were  not  exempt. 
Clearly,  this  was  not  the  intention  of  the  makers  of  the  constitu- 
tion. 

On  the  other  hand,  we  cannot  wipe  the  word  "mechanical" 
out  of  the  constitution;  we  must  give  it  some  effect.  What>  then, 
is  the  proper  interpretation  of  this  constitutional  provision? 

We  must  determine  that  by  considering  what  object  the  mak- 
ers of  the  constitution  had  in  view  when  this  exception  was  in- 
serted by  the  amendment  of  1872.  The  exemption  provided  for 
by  this  amendment  was  intended  to  foster  manufacturing 
within  this  ptate,  and,  to  that  end,  to  promote  the  establish- 
ment  of  manufacturing  corporations.    This  is  a  matter   of 
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fcommon  knowledge.  We  are  of  the  opinion  that  it  was  the 
intention  of  the  makers  of  the  constitution  to  exempt  from  lia- 
bility the  stockholders  of  corporations  organized  to  carry  on  any 
such  kind  of  mechanical  business  as  is  incidental  to  or  closely 
allied  with  some  kind  of  manufacturing  business.  Thus,  a  con- 
cern engaged  in  the  business  of  manufacturing  iron  might  well, 
as  a  mere  extension  of  that  business  or  as  incidental  to  it,  mine 
its  own  ore,  especially  so  if  the  manufacturing  plant  and  the 
mines  were  in  the  same  locality.  In  any  event,  the  mining  of 
iron  ore  and  the  manufacturing  of  iron  are  allied  industries;  the 
prosecution  of  the  former  tends  to  promote  the  latter.  It  is  true 
that,  up  to  the  present  time,  the  iron  ore  mined  in  this  state 
has  all  been  carried  out  of  it,  to  promote  manufacturing  else- 
where, and  the  vast  development  of  our  iron  mines  has  not  ap- 
preciably increased  the  manufacture  of  iron  within  this  state. 
But  that  does  not  change  the  principle.  And,  besides,  the  con- 
ditions may  in  time  change  so  that  a  large  portion  of  the  iron 
mined  in  the  state  will  also  be  smelted  and  manufactured  here. 
Then,  we  are  of  the  opinion  that  corporations  organized  to  mine 
iron  ore  come  within  the  exception  in  the  constitutional  pro- 
vision, and  the  stockholders  of  such  corporations  holding  none 
but  fully  paid-up  stock  are  exempt  from  further  liability. 

Section  2834  of  the  General  Statutes  of  1894  (being  one  of 
the  sections  of  the  act  under  which  the  defendant  corporation 
jpas  organized)  provides:  270  "Any  corporation  organized  under 
this  act  may  take,  acquire,  and  hold  stock  in  any  other  corpora- 
tion, if  a  majority  in  amount  of  the  stockholders  shall  so  elect." 

This  section  seems  to  authorize  the  corporation,  by  such  elec- 
tion, and  without  regard  to  what  its  articles  of  incorporation  may 
provide,  to  engage  in  the  business  of  owning  and  holding  the 
stock  of  other  corporations,  of  any  and  all  kinds.  ^Respondent 
contends  that,  therefore,  a  corporation  organized  under  this  act 
is  not  a  corporation  organized  for  the  purpose  of  carrying  on  an 
exclusively  manufacturing  or  mechanical  business,  and  its  stock- 
holders are  not  exempt.  This  is  certainly  a  peculiar  statutory 
provision.  But  as  section  2829  (one  of  the  sections  of  the  same 
act)  attempts  to  exempt  from  liability  the  stockholders  of  all  cor- 
porations organized  under  the  act,  and  as  this  section  could  not 
be  given  effect  if  it  was  held  that  every  corporation  organized 
under  the  act  was  necessarily  "organized"  to  hold  stock  in  all 
other  kinds  of  corporations,  we  must  hold  that  it  is  not  so  "or- 
ganized'9 until  "a  majority  in  amount  of  the  stockholders  shall 
elect"  to  take  and  hold  such  other  stock.  In  other  words,  we 
are  of  the  opinion  that,  under  the  different  provisions  of  the  act, 
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it  is  proper  to  regard  the  election  of  such  stockholders  to  take  and 
hold  such  other  stock,  under  section  2834,  as  an  amendment  to 
the  articles  of  the  corporation.  It  does  not  appear  that  the  stock- 
holders of  the  defendant  corporation  ever  made  any  such  elec- 
tion.   Therefore  it  is  not  organized  for  any  such  purpose. 

This  disposes  of  the  case,  and  the  order  appealed  from  is  re- 
versed. 

THE  CASE  of  Anderson  v.  Anderson  Iron  Co.,  65  Minn.  281, 
was  argued  with  the  principal  case,  and,  like  that  case,  was  an  ac- 
tion under  the  General  Statutes  of  1804,  chapter  76.  But  the  arti- 
cles of  incorporation  in  Anderson  v.  Anderson  Iron  Go.,  65  Minn* 
281,  were  somewhat  different,  and  provided:  The  general  nature 
of  the  business  to  be  carried  on  shaU  be  mining,  smelting,  reducing, 
refining,  and  working  iron,  copper,  and  other  minerals,  working 
atone  quarries,  and  marketing  the  material  from  all  the  same;  also 
buying,  selling,  leasing,  and  dealing  In  mineral  lands  for  the  above 
purposes." 

In  Anderson  v.  Anderson  Iron  Co..  66  Minn.  281,  the  defendant 
stockholders  also  demurred  to  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  as  against 
them,  and  appealed  from  an  order  overruling  the  demurrer. 

"We  only  need,"  said  the  court,  In  deciding  that  case,  "to  consider 
the  effect  to  be  given  to  the  clause  'buying,  seUlng,  leasing,  and  deal- 
ing in  mineral  lands  for  the  above  purposes.'  Appellants  contend 
that  the  'buying,  selling,  leasing,  and  dealing*  here  contemplated  la 
for  the  purpose  of  carrying  on  mining  operations  on  the  land  by  the 
defendant  company,  and  as  incidental  to  such  mining  operations. 
We  cannot  agree  with  appellants.  We  can  see  how  a  mining  com- 
pany might,  as  incidental  to  the  mining  business,  buy  mineral  lands 
for  the  purpose  of  operating  mines  upon  them,  and  sell  them  after 
the  mines  were  exhausted.  But  this  is  not  the  meaning  of  the 
clause  in  question,  and,  though  somewhat  awkwardly  worded.  It* 
meaning  evidently  Is  that  the  corporation  may  buy,  sell,  lease,  and 
deal  In  mineral  lands,  which  are  so  bought,  sold,  leased,  and  dealt 
In  for  the  purpose  of  having  some  one  mine  them.  In  other  words, 
the  corporation  may,  as  a  part  of  Its  general  business,  speculate  In 
mineral  lands.  This  being  so,  the  case  is  quite  similar  In  principle 
to  that  of  First  Nat.  Bank  v.  Winona  Plow  Co.,  68  Minn.  167,  and 
cases  cited. 

"Then  the  defendant  company  is  not  an  exclusively  mechanical  cor- 
poration, such  that  Its  stockholders  would  be  exempt  under  the  rule 
laid  down  in  Cowling  v.  Zenith  Iron  Co.,  65  Minn.  263,  ante,  page  471, 
and  the  defendant  stockholders  are  subject  to  the  'double  liability/  It 
is  trie  that  the  articles  of  incorporation  here  In  question  are  no  broad- 
er than  is  authorized  by  the  General  Statutes  of  1894,  section  2827, 
and  that  section  2829  declares  that  a  corporation  so  organised  'shall 
be  deemed  to  exist  ....  as  a  manufacturing  and  mechanical  cor* 
juration  under  the  constitution  and  laws  of  this  state.*    But  the 
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▼ery  purpose  of  the  constitutional  amendment  was  to  prevent  the 
legislature  from  exempting  the  stockholders  of  such  corporations  as 
this  from  liability;  and,  so  far  as  section  2829  contravenes  the  con- 
stitution, we  must  hold  it  void. 

"The  other  questions  Involved  In  this  case  are  disposed  of  in  the 
Cowling  case.    The  order  overruling  the  demurrer  is  sustained." 

CORPORATIONS  —  "MANUFACTURING  OR  MECHANICAL 
BUSINESS."— A  corporation  organized,  not  only  for  the  purpose  of 
mining,  but  also  for  the  business  of  "buying  and  selling  and  deal- 
ing in  mineral  lands/'  is  not  organized  for  "manufacturing  or  me- 
chanical business"  within  the  meaning  of  a  constitutional  provision 
that  "each  stockholder  in  any  corporation,  excepting  those  organized 
for  the  purpose  of  carrying  on  any  kind  of  manufacturing  or  me- 
chanical business,  shall  be  liable  to  the  amount  of  his  stock":  Hol- 
land y.  Duluth  Iron  Mln.  etc  Co.,  66  Minn.  821,  post,  p.  480. 


Davis  v.  County  Commissioners. 

[65  MINWE80TA,  810.] 

SURVEYS— CONSTITUTIONAL  LAW— DUB  PROCESS  OF 
LAW.— A  statute  authorizing  a  county  surveyor  to  locate  section 
and  quarter  section  corners  on  the  application  of  resident  owners 
of  the  section,  and  assessing  the  costs  of  survey  on  the  land,  is  un- 
constitutional as  depriving  landowners  of  their  property  without 
due  process  of  law.  ft  Is  not  an  exercise  of  the  power  of  taxation; 
and  the  surveyor  is  not  entitled  to  pay  for  his  work  from  the 
county,  although  the  act  provides  that  ha  shall  be  paid  by  the 
county,  as  the  work  Is  not  done  for  the  county,  or  pursuant  to  any 
contract,  express  or  implied,  with  it 

O.  W.  Baldwin,  for  the  appellant. 

Phelps,  Towne  &  Harris,  for  the  respondent. 

810  START,  C.  J.  This  is  an  action  by  the  plaintiff,  who  is 
county  surveyor  of  the  defendant  county,  to  recover  from  the 
defendant  the  sl1  sum  of  one  hundred  and  eight  dollars  for  es- 
tablishing the  section  corners  of  a  certain  section  of  land  in  the 
county  under  the  provisions  of  chapter  249  of  the  Laws  of  1 895. 
The  defendant  demurred  to  the  complaint,  and  the  plaintiff  ap- 
peals from  an  order  sustaining  the  demurrer.  The  principal 
question  for  our  decision  is  the  constitutionality  of  the  statute 
under  which  the  services  in  question  were  rendered.  The  mate- 
rial provisions  of  the  statute  are  these: 

"Section  1.  Whenever  a  majority  of  the  resident  landowners, 
in  any  government  section  in  this  state,  wish  the  corners  of  the 
said  section  permanently  marked,  and  the  subdivisions!  lines 
definitely  located  and  the  notes  of  the  same  duly  recorded  in 
the  record-bookB  of  the  surveyor's  office  of  the  county,  they  shall, 
after  giving  at  least  ten  (10)  days'  notice  to  each  of  the  resident 
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landowners  of  such  intention,  notify  the  county  surveyor  that 
they  wish  to  have  the  section  subdivided,  the  oorneiB  permanent- 
ly marked,  and  the  notes  of  the  same  recorded. 

"Sec.  2.  The  surveyor  shall,  at  his  earliest  convenience,  set  a 
time  when  he  will  make  such  survey,  and  at  the  appointed  time 
he,  or  one  of  his  deputies,  shall  appear  and  proceed  to  make  such 
survey,  according  to  the  lawB  now  made  and  provided  for  the  sub- 
division of  sections,  provided  that  all  the  section  corners  of  said 
section  can  be  proven." 

"Sec.  7.  The. cost  of  the  survey  shall  be  divided  and  paid  in 
the  following  manner:  The  surveyor  shall  keep  a  careful  account 
of  the  work  done  on  the  several  parts  of  the  section,  and  of  the 
help  furnished,  and  at  the  conclusion  of  the  work  apportion  the 
costs  in  as  equitable  a  manner  as  possible,  for  the  relocation  of  a 
section  corner  to  the  four  (4)  sections  adjacent  and  for  the  sub- 
division of  the  section  to  each  subdivision,  according  to  the  costs 
and  the  benefits  received. 

"Sec.  8.  The  surveyor  shall  file  with  the  county  auditor  a  cer- 
tificate of  the  costs  of  making  such  survey  and  the  apportion- 
ment to  each  section  and  subdivisional  parts  of  the  section,  who 
shall  assess  the  same  against  the  property  as  other  taxes,  and  a 
bill  for  the  whole  amount  due  the  surveyor  shall  be  audited  and 
paid  by  the  commissioners  out  of  the  general  funds  of  the 
county." 

It  is  manifest  that  the  purpose  of  this  statute  is  to  enable  a 
resident  of  any  portion  of  a  section  of  land  to  secure  the  location 
and  marking  of  the  section  corners,  and  to  compel  all  other  own- 
ers of  the  four  sections  adjacent  to  contribute  equitably  to  the 
expenses  thereof,  by  apportioning  the  amount  of  them  to,  and 
assessing  it  upon  the  land  of,  each.  This  is  the  single  purpose  of 
the  act,  and  if  its  provisions  to  secure  such  result  are  unconstitu- 
tional the  whole  statute  fails;  for,  clearly,  the  legislature  would 
not  have  provided  for  the  8ia  advancement  of  sueh  expenses 
from  the  county  treasury  if  it  had  understood  that  the  provisions 
for  the  apportionment  of  the  expenses  to  the  land  benefited,  and 
for  indemnity  to  the  county  for  such  advancement,  were  void: 
O'Brien  v.  Krenz,  36  Minn.  136;  Meyer  v.  Berlandi,  39  Minn. 
438;  12  Am.  St.  Rep.  663. 

1.  It  is  claimed  by  the  plaintiff  that  the  validity  of  the  stat- 
ute may  be  sustained  on  the  ground  that  it  is  an  exercise  of  the 
power  of  taxation.  Clearly,  the  claim  is  untenable.  The  ex- 
haustive brief  of  counsel  for  the  plaintiff  in  support  of  his  propo- 
sition seems  to  be  based  upon  a  misconception  of  the  provisions 
of  the  statute. 
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The  purpose  of  the  statute  is,  as  we  have  suggested,  private; 
that  is,  to  provide  the  legal  machinery  wherehy  the  majority  of 
the  ownera  of  a  section  of  land  may  compel,  at  their  pleasure, 
other  ownera  in  the  same  and  adjacent  sections  to  contribute  to 
the  expenses  of  locating  the  section  corners.  This  is  a  purpose 
for  which  taxes  cannot  be  levied.  The  act  does  not,  as  claimed 
by  plaintiff,  provide  for  taxing  districts,  and  for  a  uniform  tax 
based  on  a  cash  valuation  of  the  land  in  each  section.  The  ex- 
pense of  locating  the  corners  is  to  be  apportioned  to  the  adjacent 
sections,  not  on  the  basis  of  their  value,  but  on  the  basis  of  bene- 
fits received.  This,  if  anything,  is  an  attempted  local  assessment 
for  a  local  improvement.  That  this  is  so,  in  its  last  analysis,  no 
matter  on  uhat  basis  the  county  auditor  divides  and  assigns  the 
total  burden  resting  on  a  section  to  the  several  subdivisions 
thereof,  becomes  apparent  in  cases  where  one  man  owns  the  whole 
of  one  of  the  adjacent  sections  which  is  assessed  as  one  parcel. 
This  statute  does  not  provide  for  a  local  assessment.  Only  munic- 
ipal corporations  can  be  authorized  to  levy  assessments  for  local 
improvements:  Const.,  art.  9,  sec.  1;  State  v.  District  Court,  33 
Minn.  235.  But,  as  was  incisively  said  by  the  learned  trial 
judges:  "In  the  act  in  question,  the  power  to  levy  the  tax  or  as- 
sessment is  not  delegated  to  any  municipal  corporation.  Neither 
county,  city,  nor  town  has  any  duty  or  power  in  determining  the 
necessity  of  the  tax,  or  that  it  is  for  a  public  purpose.  The  legis- 
lature does  not  determine  that  a  public  purpose  or  necessity  de- 
mands such  tax The  power  to  tax  a  man's  land  rests 

upon  the  mere  wish  of  two  or  more  resident  landowners,  who 
need  not  even  be  citizens  of  the  state.  No  necessity  need  exist 
for  the  action.    None  need  be  pretended/' 

S1S  2.  The  main  reliance  of  the  plaintiff  in  support  of  his 
claim  that  this  act  is  constitutional  is,  that  it  is  within  the  police 
power  of  the  state,  and  a  proper  exercise  thereof  by  the  legisla- 
ture. We  are  of  the  opinion  that  laws  regulating  the  locating  of 
the  boundaries,  and  fixing  permanent  monuments  to  mark  them, 
between  landowners,  and  providing  for  some  public  officer  or 
special  tribunal  to  ascertain  the  cost  of  the  work,  and  apportion 
the  amount  thereof  to  the  respective  owners  benefited  thereby, 
and  for  collecting  the  same,  are  in  the  nature  of  police  regula- 
tions. And  if  the  procedure  provided  for  determining  the  liabil- 
ity of  such  landowners,  and  enforcing  the  same,  constitutes  due 
process  of  law,  such  laws  are  unquestionably  a  valid  exercise  of 
legislative  power:  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54. 
Such  laws,  in  principle,  are  similar  to  laws  regulating  partition 
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fences,  the  constitutionality  of  which  cannot  be  questioned,  where 
provision  is  made  for  notice  to  the  landowners,  and  opportunity 
to  be  heard.  Such  notice  is  essential  to  the  validity  of  the  pro- 
ceedings: McClay  v.  Clark,  42  Minn.  363;  Myere  v.  Dodd,  9  Ind. 
290;  68  Am.  Dec.  624,  note  626-633;  7  Am.  &  Eng.  Ency.  of 
Law,  896.  But  the  vice  in  the  statute  in  question  is,  that  the  pro- 
cedure for  locating  the  boundary  lines,  marking  them  by  monu- 
ments, apportioning  the  cost  to  the  property  benefited,  and  en- 
forcing payment  thereof,  is  not  "due  process  of  law." 

The  proceedings  authorized  by  the  statute  are  not  simply  ad- 
ministrative, like  tax  proceedings  to  secure  a  proper  revenue  for 
the  support  of  the  government,  but  they  are  judicial  in  their 
nature;  hence  decisions  of  this  and  other  courts  as  to  what  con- 
stitutes "due  process  of  law"  in  tax  proceedings  are  not  in  point 
It  is  not  practicable  to  define  the  term  "due  process  of  law."  The 
general  principles  for  determining  in  particular  cases  whether 
the  procedure  provided  by  the  statute  is  or  is  not  due  process  of 
law  are  stated  in  the  case  of  Bardwell  v.  Collins,  44  Minn.  97; 
20  Am.  St.  Rep.  547,  554,  notes.  It  is  only  necessary  here  to  re- 
peat that  in  proceedings  of  a  judicial  nature  affecting  the  property 
rights  of  the  citizen,  due  process  of  law  requires  notice  to  him 
and  an  opportunity  to  be  heard;  and  a  statute  affecting  such 
rights,  which  is  not  enforceable  in  the  usual  modes  established 
with  respect  to  kindred  matters  according  to  the  course  of  the 
common  law,  is  open  to  the  charge  of  depriving  a  parly  of  his 
property  without  due  process  of  law. 

814  The  statute  in  question  does  not  provide  for  notice,  actual 
or  constructive,  to  any  of  the  landowners,  of  the  time  when  the 
work  is  to  be  done,  and  the  cost  apportioned  to  the  several  parcels 
of  land  benefited.  It  does  provide  that  the  parties  shall,  after 
giving  at  least  ten  days'  notice  to  resident  landowners  of  an  in- 
tention to  have  the  section  corners  located  and  marked,  notify 
the  county  surveyor  of  their  wish  in  the  premises,  who  thereafter 
sets  a  time  for  the  making  of  the -survey.  Notice  of  this  time 
is  not  required  to  be  given  to  anyone.  So  far  as  nonresident 
landowners  are  concerned,  there  is  no  provision  for  notice  to 
them  of  any  kind.  Again,  the  mode  of  enforcing  the  obligation 
of  a  landowner  to  contribute  his  share  of  the  cost  of  the  work  i» 
not  the  usual  one  established  with  respect  to  kindred  matters 
according  to  the  course  of  the  common  law.  Under  the  pro- 
visions of  this  statute,  the  obligation  of  the  landowner,  whether 
a  resident  or  nonresident,  to  contribute  to  the  expense  of  the 
work,  may  be  established,  apportioned,  and  enforced  by  an  ai* 
bitrary  sale  of  his  land  without  any  notice  or  hearing  whatever. 


June,  1896.]    Davis  v.  County  Commissioners.  479 

Aa  already  suggested,  the  statute  is  not  the  exercise  of  the 
taxing  power  of  the  state,  and  the  usual  methods  of  enforcing 
taxes  are  not  the  established  modes  of  enforcing  the  obligation 
of  the  several  landowners  to  contribute  to  the  cost  of  the  work 
in  proportion  to  benefits  received,  according  to  the  course  of  the 
common  law.  The  statute  undertakes  to  relieve  private  parties 
from  the  burden  of  enforcing  the  obligations  by  ordinary  judicial 
procedure,  by  requiring  the  auditor  to  enforce  it  by  the  legal 
machinery  for  the  collection  of  taxes,  and  the  county  commis- 
sioners to  anticipate  the  collection  by  advancing  the  cost  of  the 
work  out  of  the  general  funds  of  the  county. 

A  comparison  of  the  provisions  of  this  statute  with  those  of 
the  kindred  statute  relating  to  line  fences  will  set  the  arbitrary 
provisions  of  the  former  in  a  clearer  light.  In  the  case  of  par- 
tition fences,  one  party  cannot  arbitrarily  determine  for  himself 
the  necessity  of  repairing  or  rebuilding  the  fence,  but,  after  no* 
tice  to  each  party,  the  supervisors  determine  the  question,  and, 
if  they  direct  it  to  be  done,  they  fix  the  time  for  performance, 
and,  if  the  party  neglectB  to  build  or  repair  his  part  of  the  fence 
within  the  time  limited,  the  opposite  party  may  do  so.  The  sup- 
ervisors then  judge  as  to  its-sufficiency,  ascertain  the  value  there- 
of, and  give  a  certificate  therefor,  including  their  fees.  Provision 
is  made  for  enforcing  payment  of  double  the  a15  amount  of  the 
certificate  by  civil  actions:  Gen.  Stats.  1894,  sees.  2057,  2058. 
If  we  eliminate  from  this  partition  fence  statute  all  provisions 
for  notice  to  the  parties,  and  for  hearing  and  deciding  the  ques- 
tion of  the  necessity  for  the  work  by  a  disinterested  tribunal, 
and  add  to  it  a  provision  that  the  party  building  the  fence  may 
present  his  certificate  to  the  county  auditor,  who  must  assess 
the  amount  thereof  as  a  tax  on  the  land  of  the  opposite  party, 
and  that  the  county  commissioners  must  pay  the  amount  of  the 
certificate  to  the  holder  thereof,  we  should  have  substantially 
the  arbitrary  provisions  of  the  statute  in  question. 

We  hold  the  statute  to  be  unconstitutional,  for  the  reason  that 
it  deprives  the  landowners  of  their  property  without  due  process 
of  law.  r 

3.  The  plaintiff  further  claims  that  he  is  entitled  to  his  pay 
for  his  work  from  the  county,  even  if  the  statute  is  void.  Our 
opinion  is  otherwise.  The  work  was  not  done  for  the  county,  or 
pursuant  to  any  contract,  express  or  implied,  with  it.  The  case 
of  Baymond  v.  County  Commrs.,  18  Minn.  40  (60),  relied  on  by 
the  plaintiff,  is  not  in  point;  for  in  that  case  the  legislature,  by 
a  valid  statute,  authorized  and  directed  the  plaintiff  to  locate 
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and  survey  a  state  road  through  the  county  at  the  expense  of  the 
county.  There  is  no  element  of  estoppel  in  the  case  at  bar,  as 
against  the  county. 

Order  sustaining  demurrer  affirmed. 

CONSTITUTIONAL  LAW-DUB  PROCESS  OF  LAW— TAXE8.- 
▲  law  for  a  private  purpose  Is  unconstitutional*  It  is  not  due  pro- 
cess of  law:  Attorney  General  v.  Jochim,  09  Mich.  858;  41  Am.  St 
Rep.  600;  Brace ville  Coal  Co.  v.  People,  147  I1L  66;  37  Am.  St  Rep. 
206.  Taxes  for  private  purposes  are  not  allowed:  See  monographic 
note  to  Zlgler  v.  Menges,  16  Am.  St  Rep.  366,  870,  on  what  purposes 
Justify  the  imposition  of  taxes  or  assessments. 
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GORPORATIONS-CONOLUSIVENESS  OF  JUDGMENT  AS 
AGAINST  STOCKHOLDERS.— A  judgment  against  a  corporation 
is  conclusive  against  the  stockholders  In  any  action  or  proceeding 
to  enforce  their  individual  liability  and  there  is  no  legitimate  dis- 
tinction between  cases  in  which  actions  are  brought  against  stock- 
holders on  account  of  unpaid  subscriptions  and  those  wherein  the 
object  is  to  enforce  the  statutory  or  constitutional  liability. 

CORPORATIONS— CONCLUSIVENESS  OF  JUDGMENT  AS 
AGAINST  STOCKHOLDERS-CORPORATE  INDEBTEDNESS.— 
A  judgment,  in  an  action  by  a  judgment  creditor  of  a  corporation 
to  enforce  the  constitutional  or  statutory  liability  of  its  stockhold- 
ers, 1b  conclusive  against  them  on  the  question  of  corporate  indebt- 
edness and  liability,  although  such  judgment  was  taken  by  de- 
fault 

CORPORATIONS— EVIDENCE  AS  TO  OWNERSHIP  OP 
STOCK.— If  the  name  of  a  person  appears  on  the  stock-book  of  a 
corporation  as  a  stockholder,  this  is  prima  fade  evidence  that  he  is 
the  owner  of  stock. 

CORPORATIONS-EVIDENCE-ADMISSIBILITT  OF  EN- 
TRIES IN  STOCK-BOOK.— To  make  entries  in  the  stock-book  of  a 
corporation  admissible  in  evidence  for  the  purpose  of  showing  who 
are  stockholders  it  Is  not  necessary  that  the  stock-book  should  have 
been  kept  in  any  particular  manner  or  that  it  contain  the  entries 
prescribed  by  statute.  It  is  enough  that  it  Is  the  stock-book  of  the 
corporation. 

CORPORATIONS— EVIDENCE  THAT  ONE  IS  A  STOCK- 
HOLDER.—The  entttr  of  a  person's  name  In  the  stock-book  of  a 
corporation,  as  a  stockholder,  supplemented  by  Identifying  test*, 
mony,  will,  in  the  absence  of  rebutting  testimony,  support  a  find- 
ing that  be  is  a  stockholder. 

CORPORATIONS  —  STOCKHOLDERS  —  NECESSITY  OF 
CERTIFICATE.— In  order  to  constitute  one  a  stockholder  in  a  co~- 
Iteration,  it  is  not  necessary  that  a  certificate  of  stock  be  issued. 
The  certificate  Is  merely  evidence  of  his  title  to  shares  of  stock. 

CORPORATIONS  —  WHEN  PERSONS  BECOME  STOCK- 
HOLDERS.—If  persons  buy  and  pay  for  stock  in  a  corporation*  but 
the  certificates  are  not  issued  or  delivered  for  reasons  personal  to 
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ihemseftvefe,   they  are,  nevertheless,  stockholders,   even  when  no 
formal  action  has  been  taken  whereby  they  become  stockholders. 

CORPORATIONS  —  ORGANIZATION  —  "  MANUFACTUR- 
ING OR  MECHANICAL  BUSINESS."— A  corporation  organized, 
not  only  for  the  purposes  of  mining,  bat  also  for  the  business  of 
"buying  and  selling  and  dealing  in  mineral  lands,"  Is  not  within 
the  terms  of  a  constitutional  provision  respecting  corporations  or- 
ganized for  "manufacturing  or  mechanical  business." 

MAXIMS.— A  party  cannot  take  advantage  of  his  own  wrong. 

MAXIMS.-IN  EQUITY  that  will  be  considered  done  which 
ought  to  be  done. 

Action  by  a  judgment  creditor  of  a  corporation  to  enforce  the 
liability  of  its  stockholders.  The  plaintiff's  judgment  had  been 
entered  against  the  corporation  by  default.  There  was  a  judg- 
ment in  favor  of  the  plaintiff  against  the  stockholders.  The  de- 
fendants Wilson,  Chapman,  Sheridan,  and  other  stockholders  ap- 
pealed from  an  order  denying  a  motion  for  a  new  trial 

Handlan  &  McGregor,  for  the  appellant,  Wilson. 

C.  d'Antremont,  Jr.,  and  Caeh,  Williams  &  Chester,  for  the 
appellant,  Sheridan. 

Mann  &  Corcoran,  for  the  appellant,  Chapman. 

Jaquea  &  Hudson,  for  the  appellant,  Brown. 

Billson,  Congdon  &  Dickinson,  for  the  respondent. 

320  COLLINS,  J.  This  was  an  action  brought  by  a  judgment 
creditor  of  a  corporation  to  enforce  against  the  stockholders  in* 
dividually  their  double  liability  for  the  corporate  debts. 

At  the  trial,  the  court  held  that  the  judgment  previously  ob- 
tained against  the  corporation  was  conclusive  evidence  of  its  in- 
debtedness and  liability,  and  would  not  permit  the  stockholders 
to  litigate  the  merits  of  the  claim  upon  which  it  was  based.  The 
correctness  of  this  position  is  directly  attacked  upon  an  appeal 
from  an  order  denying  defendant  stockholders'  motion  for  a  new 
trial. 

The  practical  effect  of  the  decision  in  Dodge  t.  Minnesota  etc 
Roofing  Co.,  16  Minn.  327  (368),  was  to  hold  that  a  judgment 
against  a  corporation  was  conclusive  against  the  stockholders  in 
any  action  or  proceeding  to  enforce  their  individual  liability,  al- 
though the  exact  question  was  not  before  the  court.  And  in 
the  case  of  Frost  t.  St.  Paul  etc.  Co.,  57  Minn.  325,  which  was 
an  action  upon  judgments  against  a  corporation  for  the  recovery 
of  money  to  enforce  the  liability  of  stockholders  for  unpaid  sub- 
scriptions, and  their  statutory  liability,  it  was  held  that  the  judg- 
ments were  evidence  of  the  indebtedness  of  the  corporation;  the 
court  raying  that  a  judgment  for  the  recovery  of  money  is,  as 

AM.  St.  Rap*  Vol.  LX.-J1 
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against  everybody,  evidence  of  a  debt  from  and  after  its  rendi- 
tion, as  fully  as  could  be  any  other  transaction  between  the  par- 
ties. 

The  force  of  these  decisions  seems  to  be  admitted  by  counsel 
for  the  defendants  here,  but  they  insist  that  there  is  a  distinc- 
tion in  principle,  as  to  the  effect  or  conclusiveness  of  judgment* 
against  corporations,  between  the  cases  in  which  actions  are 
brought  against  stockholders  on  account  of  unpaid  subscriptions 
and  those  wherein  the  object  is  to  enforce  the  statutory  or  con- 
stitutional liability,  the  ground  for  distinguishing  being  that 
anything  due  for  unpaid  subscriptions  88°  is  an  indebtedness  to 
and  an  asset  of  the  corporation,  while  the  statutory  or  constitu- 
tional liability  is  not  Because  this  liability  is  to  the  creditors 
only,  and  is  not  a  corporative  asset,  nor  can  the  corporation  en- 
force it>  counsel  urge  that  when  the  action  is  based  upon  it  there 
is  no  privity  of  interest  between  the  corporation  and  its  stock- 
holders by  reason  of  which  the  latter  are  concluded  by  a  judg- 
ment against  the  former,  or  which  can  even  make  the  judgment 
prima  facie  evidence  of  a  corporate  indebtedness.  It  seems  to  be 
conceded  by  counsel  that,  to  the  full  extent  of  the  corporate 
property,  and  whenever  its  assets  are  to  be  reached,  there  is  this 
privity  of  interest,  and  the  stockholders  are  bound  by  the  judg- 
ment. Reduced  to  a  simple  proposition,  the  position  of  counsel 
is,  that  when  the  purpose  of  the  action  is  to  enforce  a  direct 
liability  to  the  corporation,  the  stockholders  cannot  question  the 
judgment,  but,  if  the  liability  is  indirect,  arises  only  when  the 
corporation  assets  are  insufficient  to  satisfy  the  debts,  and  can 
only  be  enforced  by  the  creditors,  the  judgment  is  ineffectual 
for  any  purpose. 

When  we  consider  the  character  of  stock  corporations,  and  the 
powers  and  duties  of  the  officers  selected  and  authorized  to 
manage  them,  it  is  not  an  easy  task  to  demonstrate  upon  prin- 
ciple why  a  judgment  against  the  body  corporate  should  some- 
times and  under  some  circumstances  bind  the  stockholders,  and 
not  at  all  times  and  under  all  circumstances;  or  why  stockholders 
are  privies  in  interest,  and  therefore  concluded  by  the  judgment* 
when  their  liability  to  respond  to  the  full  extent  of  amounts  due 
on  unpaid  subscriptions  is  involved  and  not  privies  in  interest, 
and  not  bound  by  the  judgment,  when  the  same  creditor  under- 
takes to  compel  response  to  statutory  or  constitutional  liability  to 
pay  the  same  judgment.  Both  liabilities  are  incurred  at  the  same 
time,  and  by  the  same  act,  namely,  by  the  act  of  subscribing  for 
stock.  The  subscriber  then  becomes  obligated  to  pay  for  his 
•hares,  and  also  to  pay  an  amount  equal  to  their  face  value,  if 
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■vidence  fo  warrant  s  find- 
■ickholdere  in  the  corpora- 
'  hundred  thousand  shares, 
•  set  aside  aa  treasury  stock, 
■J  in  developing  the  prop- 
in  be  divided   equally  be- 
..  defendants  above  named* 
■i,  in  payment  or  in  consid- 
Uiey  had  obtained  for  the 
.  of  services  rendered  and 
.  the  facts  is  borne  out  by 
..j  dispute  over  it.     These 
.ion,  and  were  its  officers 
.  us  it  seems  to  have  been 
.-'  meetings,  and  also  had 
?y  secured  mining  leases, 
'    m  over  to  the  corporation 
-deration  therefor,  and  a» 
~  'ts,  they  should  have   an 
■  about  one  fourth,  set  apart 
<"  market.    It  was  not  shown 

of  the  Btock  was  ever  taken, 

1  =ned  to  these  gentlemen,  the 

H  -rally  understood  what  share* 

n  did  not  want  shares  held  by 

laced  on  the  market,  there  to 

md  depreciate  its  market  price. 

itimony  that  these  gentlemen 

place  themselves  in   position 

md  been  actually  issued,  until 

I M  assured,  and  the  danger  of 

Bonably  remote.    In  order  to> 

.■  corporation,  it  is  not  necessary 

■  is  entitled  be  issued,  for  it  is 

:'-.■•  stock  shares:  1  Cook  on  Stock* 

,  also,  Mao-son  v.  Deither,  4a 

(j  the  evidence  here  that  these  four  original 
^Jttockholdm  in  the  corporation,  unless  it 
j  to  show  that  formal  action  was  taken 
i  their  proposition.  It  had  been  carried  out 
!uri*i(U'ration  and  as  payment  for  the  mining 
i  xu  advanced  and  services  rendered,  these; 
e  all  the  shares,  less  those  reserved.    Thar 
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nearly  all  of  the  courts,  although  their  reasons  are  not  always 
the  same.  See  cases  cited  in  the  following  text-books:  3  Thomp- 
son on  Corporations,  sec.  3392;  2  Black  on  Judgments,  sec.  583; 
2  Morawetz  on  Corporations,  sec.  619;  83a  also  12  Am.  &  Eng. 
Ency.  of  Law,  97,  note  1;  also  Oswald  v.  Minneapolis  Times  Co., 
65  Minn.  249. 

At  the  trial,  an  objection  was  made  by  defendants'  counsel  to 
the  introduction  in  evidence  of  the  judgment-roll,  upon  the 
ground  thai  the  complaint  on  which  the  judgment  was  rendered 
failed  to  state  a  cause  of  action  against  the  corporation.  What 
lias  been  said  hereinbefore  covers  the  claim  that  the  objection 
should  have  been  sustained:  See,  also,  Lane  v.  Lines,  43  Minn. 
137,  and  cases  cited. 

Taken  as  a  whole,  the  evidence  was  sufficient  to  support  the 
finding  that  defendant  Wilson  was  a  stockholder.  The  rule  is, 
that  where  the  name  of  an  individual  appears  on  the  stock-books 
of  a  corporation  as  a  stockholder,  the  prima  facie  presumption 
is  that  he  is  the  owner  of  the  stock;  and  in  an  action  against  him 
as  a  stockholder  the  burden  of  proving  that  he  is  not  a  stock- 
holder, or  of  rebutting  the  presumption,  is  cast  upon  the  defend- 
ant: 1  Cook  on  Stocks  and  Stockholders,  sec.  55,  and  cases  cited 
in  notes.  From  some  of  these  cases  it  will  be  seen  that  the  rule 
lias  been  laid  down  much  more  broadly  than  here  stated.  The 
Teasons  why,  in  opposition  to  the  general  rule,  entries  in  the 
t)ooks  of  a  corporation  are  admissible  for  the  purpose  of  show- 
ing who  are  stockholders,  are  well  stated  in  Glenn  v.  Orr,  96 
"N.  C.  413,  and  Liggett  v.  Glenn,  2  Co.  Ct  App.  286;  51  Fed.  Repn 
381.  The  entries  introduced  here  were  found  in  a  stock  or  share 
look  kept  by  the  corporation.  It  may  not  have  been  the  book 
required  by  statute,  for,  although  otherwise  complete,  it  failed  to 
show  what  amount  of  money  had  been  paid  on  the  shares  issued 
to  Wilson.  But  the  rule  above  stated  does  not  require  that  the 
entries  introduced  in  evidence  shall  be  found  in  a  book  kept  in 
any  particular  manner,  or  that  it  contain  the  entries  prescribed 
by  statute.  It  is  enough  if  it  be  the  stock-book  of  the  corpora- 
tion. The  book,  which  showed  that  a  certificate  for  five  hun- 
dred shares  of  stock  had  been  issued  to  H.  S.  Wilson,  supple- 
mented by  the  identifying  testimony  of  the  witnesses  Green- 
wood and  James,  taken  in  connection  with  the  fact  that  defend- 
ant Henry  S.  Wilson  offered  no  testimony  tending  to  deny  his 
membership  in  the  corporation,  but  seems  to  have  rested  upon 
a  belief  that  plaintiff  would  fail  to  connect  him  with  it,  made  a 
case  for  the  finding  in  question. 

The  claim  is  made  in  behalf  of  the  defendants  Chapman  and 
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Sheridan  that  there  was  no  sufficient  evidence  to  warrant  a  find* 
ing  that 838  they,  or  either  one,  were  stockholders  in  the  corpora* 
tion.  The  entire  stock  consisted  of  one  hundred  thousand  shares, 
of  which  not  to  exceed  one-f  onrth  was  set  aside  as  treasury  stock, 
to  be  sold  for  cash,  the  money  to  be  used  in  developing  the  prop* 
erty.  The  balance  of  the  shares  was  to  be  divided  equally  be- 
tween the  four  original  incorporators,  defendants  above  named 
and  defendants  James  and  Greenwood,  in  payment  or  in  consid- 
eration of  four  mining  leases  which  they  had  obtained  for  the 
corporation,  and  also  in  consideration  of  services  rendered  and 
moneys  advanced.  This  statement  of  the  facts  is  borne  out  by 
the  evidence,  although  there  was  some  dispute  over  it.  These 
four  gentlemen  organized  the  corporation,  and  were  its  officers 
and  directors  for  two  years — so  long  as  it  seems  to  have  been 
alive.  They  took  part  in  stockholders'  meetings,  and  also  had 
numerous  meetings  as  directors.  They  secured  mining  leases, 
supposed  to  be  of  value,  and  turned  them  over  to  the  corporation 
with  the  understanding  that,  in  consideration  therefor,  and  as 
compensation  for  their  personal  services,  they  should  have  am 
equal  division  of  all  the  shares,  lees  about  one-fourth,  set  apart 
as  treasury  stock,  to  be  placed  on  the  market.  It  was  not  shown 
that  formal  action  es  to  the  division  of  the  stock  was  ever  taken, 
and  no  certificates  were  formally  issued  to  these  gentlemen,  the 
reason  really  being  that  it  was  generally  understood  what  shares 
each  was  to  have,  and  because  they  did  not  want  shares  held  by 
cither  of  their  associates  to  he  placed  on  the  market,  there  to 
compete  with  the  treasury  stock,  and  depreciate  its  market  price- 
It  is  also  quite  evident  from  the  testimony  that  these  gentlemen 
were  disinclined  unequivocally  to  place  themselves  in  position 
as  stockholders  to  whom  shares  had  been  actually  issued,  until 
the  success  of  the  corporation  was  assured,  and  the  danger  of 
incurring  individual  liability  reasonably  remote.  In  order  to 
constitute  one  a  stockholder  in  a  corporation,  it  is  not  necessary: 
that  the  certificate  to  which  he  is  entitled  be  issued,  for  it  i» 
merely  evidence  of  his  title  to  the  stock  shares:  1  Cook  on  Stock* 
and  Stockholders,  sec.  192.  See,  also,  Marson  v.  Deither,  4d 
Minn.  423,  and  oases. 

It  was  established  by  the  evidence  here  that  these  four  original 
incorporators  became  stockholders  in  the  corporation,  unless  it 
was  absolutely  necessary  to  show  that  formal  action  was  taken 
by  the  corporation  on  their  proposition.  It  had  been  carried  out 
and  executed.  In  consideration  and  as  payment  for  the  mining* 
leases  and  for  moneys  H34  advanced  and  services  rendered,  these? 
men  had  agreed  to  take  all  the  shares,  less  those  reserved.    Thar 
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leases  had  been  transferred,  the  moneys  advanced,  and  the  ser- 
vices rendered.  No  stock  certificates  had  been  issued  for  the 
reasons  given,  but  this  was  not  the  test.  We  do  not  think  that 
it  was  absolutely  necessary  to  show  that  formal  action  had  been 
taken  at  a  stockholders'  or  a  directors1  meeting,  whereby  these 
men  became  stockholders.  The  testimony  presents  a  case  of  a 
fully  and  mutually  executed  agreement  for  the  sale  of  stock  to 
the  promoters  and  incorporators  of  the  corporation,  the  pame 
having  been  paid  for  by  the  leases,  the  moneys  advanced,  and  the 
services  rendered.  The  corporation  had  been  paid  for 
the  stock,  but  the  certificates  had  not  been  issued  or  deliv- 
ered, for  reasons  personal  to  those  to  whom  they  of  right  be- 
longed. In  the  absence  of  the  books  and  records,  all  of  which, 
except  the  stock-book  before  mentioned,  had  been  destroyed  by 
fire  prior  to  the  commencement  of  this  action,  it  may  well  be 
inferred  from  the  facts  and  circumstances  that  action  sufficiently 
formal  had  been  taken  at  some  of  these  meetings  to  constitute 
these  incorporators  shareholders  in  the  truest  sense:  Moss  r. 
Averell,  10  N.  Y.  449;  Bank  of  United  States  v.  Dandridge,  12 
Wheat  70.  Again,  it  is  obvious  that  these  men  assumed  to  be 
shareholders,  and  acted  as  such,  because  they  had  really  bought 
and  paid  for  their  stock.  It  is  a  case  for  the  application  of  the 
principles  that  a  party  cannot  take  advantage  of  his  own  wrong, 
and  that  in  equity  that  will  be  considered  done  which  ought  to 
be  done:    See  Basting  v.  Northern  Trust  Co.,  61  Minn.  307. 

The  corporation  was  organized,  not  only  for  the  purposes  of 
mining,  but  also  for  the  business  of  "buying  and  selling  and 
dealing  in  mineral  lands."  It  is  not  within  the  terms  of  the 
contitutional  provision  respecting  corporations  organized  for 
manufacturing  or  mechanical  business:  St.  Paul  Barrel  Co.  t. 
Minneapolis  Distilling  Co.,  62  Minn.  448,  and  esses  cited;  Ander- 
son v.  Anderson  Iron  Co.,  65  Minn.  281, 

Order  affirmed. 


OORPOR ATIONS  -  JUDGMENTS  AGAINST  —  CONCLUSIVE- 
NESS AS  TO  STOCKHOLDERS.— A  judgment  establishing  the  lia- 
bility of  a  corporation  is  conclusive,  not  only  in  an  action  against 
stockholders  for  unpaid  subscriptions  to  the  capital  stock,  but  also 
In  actions  to  enforce  the  statutory  liability  of  stockholders:  Nichols 
v.  Stevens,  123  Mo.  06;  45  Am.  St  Rep.  514;  monographic  note  to 
Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  806,  858,  on  the  lia- 
bility of  stockholders  to  creditors  of  corporations  for  corporate  debts. 

CORPORATIONS  —  STOCK  AND  STOCKHOLDERS  —  EVI- 
DENCE.—The  stock-books  of  a  corporation  are  prima  fade  evidence 
of  the  ownership  of  stock  in  those  whose  names  appear  thereon  as 
stockholders:  Note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St  Rep. 
832,  859,  866;  but  1t  Is  not  necessary  to  the  validity  of  a  subscription 
for  stock  that  it  should  be  made  in  a  book  for  that  purpose:   Sea 
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monographic  note  to  Parker  r.  Thomas,  81  Am.  Dee.  896,  on  sub- 
scriptions to  corporate  stock.  A  subscriber  for  shares  is  answerable 
as  a  stockholder,  although  no  certificate  has  been  issued  to  him. 
Note  to  Thompson  y.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  859,  860.  Such 
a  certificate  is  mere  evidence  of  the  ownership  of  shares:  Gartwright 
T.  Dickinson,  88  Tens.  476;  17  Am.  St  Rep.  910.  One  who  has  sub- 
scribed to  the  constitution  and  by-laws  of  a  corporation,  and  there- 
by subjected  himself  to  all  the  rights  and  penalties  thereof,  is  a 
stockholder  in  such  corporation:  Note  to  In  re  Argus  Printing  Co., 
26  Am.  St  Rep.  658.  When  the  name  of  a  party  appears  on  the 
books  of  a  corporation  as  a  stockholder,  the  presumption  is,  that  he 
is  the  owner  of  stock;  and,  in  a  suit  against  him  as  such  stockhold- 
er, the  burden  of  proof  is  on  him  to  rebut  the  presumption,  and  to 
show  that  his  name  was  placed  there  without  his  authority,  express 
or  Implied,  and  that  he  had  no  notice  that  bis  name  thus  appeared: 
Semple  v.  Glenn,  91  Ala.  245;  24  Am.  St.  Rep.  894.  It  is  competent 
evidence  to  show  defendant  to  be  a  stockholder  that  he  had  sub- 
scribed for  some  shares;  that  his  name  was  entered  upon  the  rec- 
ords of  the  corporation;  that  he  had  stated  that  he  had  taken  such 
shares;  and  that  the  corporation  treasurer  had  offered  him  his  cer- 
tificate therefor:  New  Hampshire  Cent  R.  R.  v.  Johnson,  30  N.  H. 
890;  64  Am.  Dec.  300. 

CORPORATIONS— EXEMPTION  OP  STOCKHOLDERS  FROM 
DOUBLE  LIABILITY.— As  to  when  a  corporation  is  not  prevented 
from  becoming  one  exempt  under  the  constitution,  from  the  stock- 
holders' ''double  liability,"  see  Cowling  v.  Zenith  Iron  Co.,  ante, 
p.  471. 

MAXIMS.— EQUITY  considers  that  done  which  ought  to  hare  been 
done:  Beck  t.  Uhricb.  13  Pa.  St  636;  53  Am.  Dec.  607. 


Kiewert  v.  Anderson 

[6i  MnnnnoTA,  491.) 

HOMESTEAD— EXTENSION  OP  CITY  LIMITS.— A  home- 
stead, once  acquired,  is  a  valuable  right,  and  an  act  of  the  legisla- 
ture extending  the  limits  of  a  city  so  as  to  include  the  homestead, 
while  it  retains  all  its  characteristics  as  such,  does  not  operate  to 
reduce  or  diminish  the  right  of  the  owner  of  the  homestead,  unless 
ft  becomes,  in  fact,  urban  property. 

HOMESTEAD— LANDS,  URBAN,  RURAL,  AND  PLATTED. 
The  fact  that  a  homestead,  situated  within  an  incorporated  city 
and  used  for  agricultural  purposes,  is  wholly  or  partly  surrounded 
by  laid-out  and  platted  lands  rural  in  character  does  not  affect  its 
homestead  character  so  Jong  as  the  homestead  land  Itself  Is  not 
laid  out  and  platted,  and  Is  not  urban,  in  its  character. 

HOMESTEAD  INTERESTS  ARE  FAVORED  by  th«  consti- 
tution and  statute,  and  the  law  applicable  thereto  should  receive  a 
liberal  construction. 

Appeal  by  the  plaintiff,  Kiewert,  from  an  order  denying  a 
motion  for  a  new  trial. 

William  G.  White,  for  the  appellant 

John  B.  &  E.  P.  Sanborn,  for  the  respondents. 

401  BUCK,  J.    This  is  an  action  in  ejectment  to  recover  pos- 
session of  lots  6  and  11,  and  a  portion  of  lot  5,  of  Smith's  outlets 
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to  West  St.  Paul.  The  plaintiff  claims  under  an  execution  sale 
of  these  premises,  from  which  no  redemption  was  made.  The 
judgment  was  recovered  on  February  16,  1894.  and  docketed 
on  the  same  day;  and  the  land  was  sold  after  due  and  proper  no- 
tice, on  April  16,  1894.  No  attack  is  made  upon  the  regularity 
of  the  sale.  The  defendants,  in  their  answer,  claim  that  all  the 
lots  in  question  are  their  homestead,  and,  by  reason  of  this  fact, 
that  they  were  exempt  from  sale  under  plaintiff's  judgment  and 
execution.  The  court  so  found,  and  ordered  judgment  for  the 
defendants,  and  the  only  question  presented  here  on  this  appeal 
is,  whether  the  conclusions  of  law  follow  from  the  facts  found. 

49%  The  further  material  facts  are  as  follows:  On  June  26, 
1874,  Robert  A.  Smith  was  the  owner  of  eighty  acres  of  land  in 
Dakota  county,  and  he  then  caused  the  same  to  be  laid  out  and 
platted  into  certain  lots,  known  as  "Smith's  Outlots,"  and  this 
plat  was  duly  recorded  July  24,  1874,  in  the  office  of  the  regis- 
ter of  deeds  of  Dakota  county.  On  November  21,  1876,  Smith 
and  wife  conveyed  to  the  defendant  Peter  Anderson  lots  5,  6,  11, 
and  12  of  these  outlets,  of  which  lots  5  and  6  contained  about 
three  and  forty  hundredths  acres  each,  and  lots  11  and  12  each 
contained  a  little  over  four  acres  each.  On  April  4,  1883,  upon 
petition  of  Smith,  proprietor  of  the  plat,  and  Anderson,  owner 
of  said  lots,  said  plat  was,  by  a  decree  of  the  district  court,  va- 
cated as  to  these  four  lots,  and  as  to  that  portion  of  Mina  street 
which  is  bounded  on  the  north  by  said  lots  5  and  6,  and  on  the 
south  by  lots  11  and  12;  but  no  evidence  of  said  decree  of  vaca- 
tion was  ever  recorded  in  the  office  of  the  register  of  deeds  of 
Dakota  county,  and  no  evidence  offered  on  the  trial  tending  to 
show  that  plaintiff  had  any  actual  knowledge  or  notice  thereof. 
When  Andereon  bought  these  lots,  in  1876,  of  Smith  and  wife, 
he  entered  into  possession  of  the  same,  including  thai  portion 
of  Mina  street  which  was  vacated,  and  in  the  year  1877  built  a 
house,  barn,  and  other  buildings  upon  lot  5,  near  the  southeast 
comer  thereof,  and  built  a  fence  around  the  whole  four  lots, 
including  said  street,  inclosing  the  same  in  one  incloeure;  and  he 
grubbed  and  broke  all  the  land,  and  has  ever  since  resided  upon 
the  same  with  his  wife  and  children,  and  cultivated  the  same, 
and  raised  vegetables  thereon  for  the  St.  Paul  markets,  each  year 
since  the  year  1877,  and  has  always  maintained  and  kept  up  the 
fence  inclosing  this  land.  The  defendants  do  not  now  own,  and 
never  have  since  1876  owned,  any  other  land  except  the  tract 
above  described,  and  have  nevei  had  any  other  homestead.  Said 
land  so  owned,  inclosed,  and  occupied  by  the  defendants  com- 
prises about  fifteen  acres  in  one  body.    That  portion  of  said  land 
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known  as  lots  numbered  6  and  11  is  situated  in  the  township  of 
Mendota,  Prior  to  1887  that  part  of  this  land  which  was  known 
as  lots  5  and  12  was  situated  in  the  township  of  West  St.  Paul, 
bat  in  1887,  by  an  act  of  the  legislature,  the  same  was  included 
in  the  corporate  limits  of  the  city  of  South  St.  Paul,  and  in  1880 
the  same  was  included  in  the  corporate  limits  of  the  city  of  West 
St.  Paul  by  an  act  of  the  legislature.  Prior  to  1887  no  part  of 
said  land  was  within  any  incorporated  town,  city,  or  village.  In 
1887,  498  1888,  and  1889,  the  population  of  South  St.  Paul  did 
not  exceed  two  thousand.  The  population  of  the  city  of  West 
St.  Paul  never  at  any  time  exceeded  seventeen  hundred.  The 
dwelling-house  and  buildings  so  constructed  as  aforesaid 
by  the  defendants,  and  occupied  by  them  as  their  residence,  were- 
so  occupied  by  them  on  February  24,  1894,  and  are  lo- 
cated upon  that  portion  of  what  was  known  as  lot  5,  which  the- 
sheriff  certified  in  his  return  upon  the  execution  and  in  his  certif- 
icate of  sale  that  he  sold  to  the  plaintiff  for  five  hundred  dollars. 
The  sheriff  never  demanded  of  the  defendants,  or  made  any  re- 
quest of  them,  that  they  select  or  designate  the  portion  of  these 
lands  which  they  regarded  as  their  homestead;  and  he  never 
surveyed  or  set  apart  any  portion  of  the  same  as  the  homestead 
of  the  defendants.  The  defendants  have  ever  since  they  ac- 
quired title  to  the  said  lands,  in  1876,  used  the  same  solely  for 
agricultural  purposes.  On  the  north  of  the  property  herein  de- 
scribed as  being  owned  by  the  defendants,  and  north  of  Annap- 
olis street,  substantially  all  of  the  property  between  that  point 
and  the  Mississippi  river  has  for  many  years  been  laid  out  and 
platted  into  city  lots,  and  since  1876  has  been  a  portion  of  the 
city  of  St.  Paul.  All  of  the  property  herein  referred  to  as  having 
been  laid  out  into  city  lots,  and  which  is  described  as  being  on 
the  north  and  on  the  east  and  on  the  south  and  on  the  west  of 
defendants'  lands,  has  for  at  least  eight  years  been  bought,  sold, 
and  used  as  city  lots,  and  the  size  of  said  lots  is  the  usual  size  in 
such  cases,  namely  forty  feet  in  width,  and  about  one  hundred 
and  twenty  feet  in  length. 

The  court  found,  as  a  conclusion  of  law,  that  the  defendants 
were  the  owners  of  the  land  in  controversy,  and  entitled  to  the- 
possession  of  the  same. 

It  is  quite  evident  that  these  lots,  containing  between  three 
and  four  acres  each,  were  not  laid  out  into  "city  lots,"  as  the 
term  is  ordinarily  used  and  properly  understood,  but  for  agricul- 
tural purposes,  for  which  purpose  they  have  always  been  used' 
bv  the  defendants,  and  neither  said  lots  nor  the  land  surround- 
ing  them  are  urban  in  their  character.     Some  eleven  years  be- 


490  Kiewebt  v.  Anderson.  [Minn* 

fore  the  plaintiff  obtained  Lis  judgment,  the  plat  was  duly  va- 
cated as  to  these  lots,  by  decree  and  judgment  of  the  district 
court;  and  the  same  became  a  matter  of  public  record  in  the 
office  of  the  clerk  of  the  said  court.  It  is  true  that  section  2317 
of  the  General  Statutes  of  1894  provides  that  the  court  may  order 
that  its  proceedings  to  vacate  a  plat  be  recorded  in  the 
office  of  the  register  4U4  of  deeds,  as  well  as  in  the  office  of  the 
clerk  of  the  court;  but  we  think,  when  they  are  duly 
filed  in  the  office  of  the  clerk  of  the  district  court,  and  judgment 
entered  thereon,  it  is  a  valid  judgment,  although  the  proceed- 
ings are  not  recorded  in  the  office  of  the  register  of  deeds,  and 
that  such  judgment  cannot  be  attacked  collaterally.  The  de- 
fendants being  in  the  actual  possession  of  the  premises,  having 
them  fenced,  and  using  them  continuously  for  agricultural  pur- 
poses, constituted  full  notice  to  third  persons  of  their  rights  in 
the  premises.  After  the  vacation,  the  land  became  an  entire 
tract,  and  at  that  time  it  was  not  situated  in  any  incorporated 
city,  town,  or  village,  nor  was  it  so  situated  until  the  year  1887. 
When  the  plat  was  vacated  as  to  these  lots,  the  premises  were  in 
precisely  the  same  condition  as  if  the  plat  had  never  been  made; 
hence  the  defendants'  right  to  the  premises  as  a  homestead 
vested  in  them  by  virtue  of  their  residence  upon  the  same,  and 
their  use  thereof  for  agricultural  purposes.  This  right  became 
fixed  in  the  defendants  many  years  before  the  plaintiff  recovered 
his  judgment. 

The  homestead,  once  acquired,  is  a  valuable  right,  and  an  act 
of  the  legislature  extending  the  limits  of  a  city  so  as  to  include 
the  homestead,  while  it  retains  all  its  characteristics  as  such,  will 
not  operate  to  reduce  or  diminish  the  right  of  the  owner  of  the 
homestead  unless  it  becomes  in  fact  urban  property:  Heidel  v. 
Benedict,  Gl  Minn.  170;  52  Am.  St.  Rep.  592. 

Because  the  premises  are  wholly  or  partly  surrounded  by  laid- 
out  and  platted  lands  does  not  affect  its  homestead  character, 
so  long  as  the  land  itself  is  not  laid  out  and  platted,  and  is  not 
urban  in  its  character:  See,  also,  In  re  Smith's  Estate,  51  Minn. 
316. 

The  premises  are  not  urban  in  the  purpose  for  which  they  are 
used,  nor  in  size,  compared  with  other  city  lots  laid  out  or  platted 
in  the  city  where  these  premises  are  situate.  Homestead  inter- 
ests are  favored  by  the  constitution  and  statute,  and  the  law 
applicable  thereto  should  receive  a  liberal  construction.  In  our 
opinion,  the  whole  tract  claimed  by  defendants  is  exempt  as  a 
homestead,  and  the  plaintiff  acquired  no  title  by  the  sale  of  any 
part  thereof  under  his  execution. 

Order  affirmed. 
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HOMESTEADS-RURAL  AND  URBAN— EXTENSION  OP  TOWN 
MMITS— CONSTRUCTION  OF  LAWS.— The  character  of  a  rural 
homestead  is  not  changed  by  extending  the  limits  of  a  town  over  it 
without  some  act  on  the  part  of  the  corporation;  bat  where  a  rural 
homestead  does  become  urban  by  being  divided  into  lots,  lots  re- 
tained for  purposes  of  sale  and  speculation  form  no  part  of  the 
homestead:  See  monographic  note  to  Pry  or  y.  Stone,  70  Am.  Dec 
353.  As  to  what  area  of  urban  property  in  undivided  blocks  may  be 
held  as  a  homestead,  see  Heldel  v.  Benedict  61  Minn.  170;  52  Am. 
St.  Rep.  592.  Homestead  laws  are  liberally  construed:  Riggs  f. 
Sterling,  60  Mich.  643;  1  Am.  St  Rep.  554. 


Swan  v.  Muxoh. 

(65  HimmOTl,  600.] 

ADVERSE  POSSESSION— TITLE  BY  PRESCRIPTION.— A 
wrongful  entry  upon  land,  with  continued  possession,  without  any 
pretense  of  paper  title,  but  under  a  claim  of  right  inconsistent  with 
the  title  of  the  true  owner,  and  the  exercise  of  acts  of  possession 
bostile  to  his  rights  in  the  land,  may  ripen  into  title  by  prescrip- 
tion, and  this  doctrine  applies  to  an  easement  in  real  property. 

EASEMENTS— WHAT  CONTINUOUS  USE  BECOMES  AH- 
VERSE.— If  the  claimant  of  an  easement  in  real  property  needs  its 
tise  from  time  to  time,  and  so  uses  it  there  is  a  sufficiently  contin- 
uous use  to  be  adverse,  although  it  is  not  constant 

EASEMENTS  —  PRESCRIPTION  —  FLOWING  LAND  — 
FLOATING  LOGS.— If  a  person,  for  the  purpose  of  sluicing  logs, 
ouilds  a  dam  across  a  river,  whereby  the  water  is  obstructed  and 
overflows  another's  land  during  the  months  of  April,  May,  and 
June  of  each  year,  the  continued  adverse  use  of  the  dam  during 
those  months  of  each  year  for  a  period  of  fifteen  years,  is  suffi- 
cient to  create  an  easement  by  prescription  in  the  landowner's  prem- 
ises during  said  three  months  of  each  year. 

Five  separate  actions  for  damages  were  brought  by  different 
plaintiffs,  viz.,  John  A.  Swan,  John  R.  Johnson,  John  Hotin, 
Charles  T.  Carlson,  and  August  C.  Carlson,  all  against  the  same 
defendant,  Munch.  They  were,  by  stipulation,  tried  together, 
;ind  a  separate  verdict  was  rendered  in  each  case  in  favor  of  the 
plaintiff.  The  defendant  appealed  from  an  order  in  each  case 
denying  a  motion  for  a  new  trial. 

Robertson  Howard  and  S.  C.  L.  Roberts,  for  the  appellant. 

L.  H.  McKusick  and  J.  C.  Nethaway,  for  the  respondents. 

501  BUCK,  J.  Five  separate  actions  were  brought  by  differ- 
ent plaintiffs,  all  against  the  same  defendant,  Munch,  to  recover 
damages  caused  by  the  overflowing  of  a  portion  of  the  lands 
owned  by  each  of  the  respective  plaintiffs  by  the  operation  of 
the  Chengwatona  sluicing  dam  on  Snake  river,  which  was  origi- 
nally built  in  1849. 

The  material  allegations  in  each  complaint  are  as  follows: 
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"That  on  or  about  the  month  of  September,  A.  D.  1876,  the  de- 
fendant erected  a  dam  to  a  great  height  across  the  Snake  river,, 
at  the  town  of  Chengwatona,  in  said  county  and  state,  and  be- 
low  the  plaintiff's  land  above  described,  and  ever  since  has  kept 
the  same  tip,  and  has  thereby  obstructed  and  stopped  during 
all  that  time  the  natural  flow  of  the  water  of  said  river,  and 
raised  it  up  in  the  bed  of  said  river,  and  backed  it  up  upon  said 
land  during  the  months  of  April,  May,  and  June  in  each  year,, 
and  at  other  times,  injuring,  destroying,  and  rendering  said  land 
unsuitable  for  agricultural  purposes,  for  which  said  lands  are 
chiefly  adapted/' 

By  reason  of  the  facts  alleged,  each  plaintiff  claimed  damages 
for  the  years  1891,  1892,  1893,  1894,  and  1895.  Defendant,  in 
her  answer,  put  in  a  general  denial,  and  then  alleged  as  follows: 
"That  the  dam  mentioned  in  the  complaint  was  erected  in  the 
year  1849,  and  has  ever  since  been  maintained  and  operated;  that 
said  dam,  for  more  than  twenty  years  prior  to  1890,  and  up  to 
the  present  time,  has  been  owned  by  her,  and  has  been  so  main- 
tained and  operated  by  her;  that  during  all  of  said  time  the 
waters  of  said  Snake  river  have  been  raised  by  said  dam  and  set 
back  so  as  to  cause  that  portion  of  the  land  described  in  the 
complaint  which  it  is  alleged  therein  has  been  injured  by  the 
operation  of  said  dam  to  be  continuously,  uninterruptedly,  ad- 
versely to  the  owners  thereof,  and  under  claim  of  right  on  part 
of  defendant  so  to  do,  submerged  and  overflowed/' 

By  stipulation  the  Ave  cases  were  tried  together,  and  a  sepa- 
rate verdict  was  rendered  in  each  case  in  favor  of  the  plaintiff. 

In  the  months  of  October  and  November,  1877,  the  dam  had 
become  rotten  and  was  rebuilt,  and  substantial  repairs  were  made 
upon  it  in  1887,  considerable  improvements  made  upon  it  in 
1889,  and  the  north  wing  rebuilt  about  the  winter  of  1894. 
More  or  less  repairs  were  made  upon  the  dam  annually.  The 
testimony  on  the  part  of  the  defendant  showed  quite  conclu- 
sively that  she  or  her  predecessors  have  been  in  the  open,  visible, 
hostile,  notorious,  and  continuous  possession  of  the  dam 
for  more  than  fifteen  years  prior  to  the  commencement  of  this 
action,  and  that  this  condition  applied  to  the  509  portion  of  the 
premises  of  the  different  plaintiffs  in  controversy  during  the 
months  of  April,  May,  and  June  of  each  year  during  that  period 
of  time  by  reason  of  the  natural  flow  of  water  in  Snake  river 
having  been  obstructed  and  stopped  by  the  dam,  which  caused 
the  water  to  overflow  the  natural  channel  of  the  river,  and  flow 
back  upon  the  plaintiffs9  lands,  destroying  the  grass  thereon 
growing,  and  rendering  the  land  unfit  for  raising  crops. 
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In  the  case  of  Dean  v.  Goddard,  55  Minn.  290,  291,  this  court 
held:  "The  intent  to  claim  by  adverse  possession  may  be  inferred 
from  the  nature  of  the  occupancy,  and  the  possessory  acts  neces- 
sary to  constitute  adverse  possession  depend  upon  the  character  of 
the  property,  its  location,  and  the  purposes  for  which  it  is  ordi- 
narily fit  or  adapted.  Actual  residence  upon  the  premises  is  not 
necessary,  nor  is  it  incumbent  upon  the  adverse  possessor  to  make 
oral  declarations  of  his  adverse  claim.  The  mere  fact  that  time 
may  intervene  between  successive  acts  of  occupancy  while  the 
parly  is  temporarily  absent  engaged  in  business — as  in  cutting 
logs  to  be  sawed  into  lumber  to  be  piled  and  stored  on  the  prem- 
ises by  such  party — will  not  destroy  his  continuity  of  possession." 

A  wrongful  entry  upon  land,  with  continued  possession,  with- 
out any  pretense  of  paper  title,  but  under  a  claim  of  right  incon- 
sistent with  the  title  of  the  true  owner,  and  the  exercise  of  acts 
of  possession  hostile  to  his  rights  in  the  land,  may  ripen  into  title 
by  prescription:  Glencoe  v.  Wadsworth,  48  Minn.  402.  Such 
use  or  adverse  possession  must  be  enjoyed  by  actual  entry,  and 
under  such  circumstances  as  will  indicate  that  it  is  claimed  as  a 
matter  of  right.  The  true  owner's  rights  must  be  invaded  by 
such  hostile  acts  as  would  constitute  grounds  for  action  against 
the  adverse  claimant  or  intruder,  and  under  such  circumstances 
as  to  make  the  possession  appear  to  be  for  the  benefit  of  the 
claimant  Is  this  doctrine  applicable  to  an  easement  in  real 
property,  where  the  essential  elements  necessary  to  constitute 
adverse  possession  exist  only  three  months  in  the  year,  and  where 
during  the  other  nine  months  of  the  year  the  premises  are  in  the 
actual  use  and  possession  of  the  owner  in  fee?  We  answer  this 
question  in  tbe  affirmative. 

During  the  months  of  April,  May,  and  June  in  each  recurring 
season  there  has  been  a  continuous  use  of  the  premises  by  the 
defendant  or  her  predecessors  by  overflowing  them  with  vater 
for  the  purpose  5aa  of  floating  logB  down  the  Snake  river  to  the 
sawmills  and  to  the  markets  of  the  country.  Where  the  claim- 
ant needs  the  use  of  the  easement  from  time  to  time,  and  so 
uses  it,  there  is  a  sufficiently  continuous  use  to  be  adverse,  al- 
though it  is  not  constant:  Cornwell  Mfg.  Co.  v.  Swift,  89  Mich. 
503;  Hesperia  etc.  Co.  v.  Rogers,  83  Cal.  10;  17  Am.  St.  Rep. 
209.  It  is  evident  that  the  building  of  this  dam  in  1849,  and 
its  use  since  then  for  raising  water  three  months  in  each  year 
for  sluicing  logs,  indicates  that  such  purpose  was  intended  not 
to  be  temporary,  but  permanent,  and  is  greatly  for  the  benefit  of 
the  public  in  assisting  it  thus  to  have  their  logs  conveyed  from 
the  great  pine  regions  of  the  state  to  the  mills  and  markets  of 
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the  country.  Its  use  for  such  purpose  probably  would  not  be 
either  practicable  or  profitable  more  than  the  three  months 
named,  with  each  recurring  year.  It  is  a  matter  of  public  noto- 
riety, as  well  as  a  jnatter  of  evidence  in  this  case,  that  these  great 
log  drives  are  moved  during  the  months  named  in  each  year,  and 
to  keep  up  this  flow  of  water  during  this  entire  period  would  be 
uselesB  to  the  public,  and  expensive  to  the  defendant.  Other 
than  during  the  three  months  named,  the  plaintiffs  have  the  use 
and  benefit  of  the  premises,  and  as  the  defendant  uses  it  only 
when  her  needs  and  public  necessity  requires  her  to  do  so,  this 
is  a  continuous  use,  and  an  omission  to  use  it  when  not  needed 
would  not  disprove  a  continuity  of  use,  or  defeat  her  right  to  an 
easement  by  prescription.  The  premises  are  situated  sev- 
eral miles  distant  from  the  dam  in  question,  and,  notwith- 
standing their  annual  overflow  by  reason  of  the  erection  of  the 
dam,  none  of  the  plaintiffs  appear  to  have  raised  any  objections 
thereto,  but  they  seem  to  have  acquiesced  therein.  They  well 
knew  of  the  hostile  acts  of  the  defendant,  by  thus  overflowing 
their  lands,  who  thus  unmistakably  indicated  an  assertion  of 
right  to  enjoy  the  use  of  the  premises,  and  the  purpose  for  which 
it  was  so  used.  When  defendant  assumed  possession  and  use  of 
the  premises  the  plaintiffs  would  stop  using  it,  and  only  resume 
its  use  when  defendant's  occupancy  again  ceased.  There  was  no 
trick  or  artifice  on  the  part  of  the  defendant,  but  an  open  and 
notorious  taking  possession  of  the  premises  by  the  defendant  for 
her  use  and  needs,  and  whereby  the  public  were  also  benefited* 
These  acts  were  notice  to  the  owners  that  defendant  was  occupy- 
ing the  premises  under  a  claim  of  right. 

504  When  there  has  been  a  continuous  use  of  an  easement  for 
twenty  years,  unexplained,  it  will  be  presumed  to  have  been 
under  a  claim  of  right,  and  adverse,  and  will  be  sufficient  to 
establish  a  right  by  prescription,  and  authorize  the  presumption 
of  a  grant,  unless  contradicted  or  explained:  Washburn  on  Ease- 
ments, 4th  ed.,  sec.  31,  p.  156,  and  cases  cited  in  note  5;  Car- 
mody  v.  Mulrooney,  87  Wis.  552.  Under  the  laws  of  this  state 
the  twenty  years'  use  has  been  changed  to  fifteen.  There  waa 
no  controversy  as  to  the  use  of  the  premises  by  the  defendant 
for  the  period  of  fifteen  years,  she  using  them  when  she  saw  fit 
during  the  three  months  named  without  asking  leave  of  the 
plaintiffs,  and  without  objection;  and  such  uninterrupted  enjoy- 
ment for  that  period  gives  a  title  or  easement  by  adverse  posses- 
sion for  the  three  months  each  year.  If  there  was  any  serious  ques- 
tion whether  the  claimant  entered  upon  the  property  un- 
der claim  of  right  or  title  with  intent  to  oust  the  owner,  that 
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question  would  doubtless  have  to  be  submitted  to  the  jury.  But 
the  actual  entry  and  continuous  use  of  the  premises  by  defend- 
ant for  a  period  of  fifteen  yeais  were  admitted  or  conclusively 
proven.  The  plaintiffs  contend  that  defendant's  entry  was  tor- 
tious, and  therefore  could  not  be  under  claim  of  right;  but,  as 
we  have  already  stated,  this  is  immaterial.  There  was  no  evi- 
dence introduced  which  tended  to  rebut  the  presumption 
arising  from  the  fifteen  years'  use  of  the  premises  by  defendant 
that  she  was  in  possession  and  so  using  it  under  a  claim  of  right 
and  adversely;  hence  there  was  no  controverted  question  of  fact 
upon  this  point  to  be  submitted  to  the  jury. 
Order  reversed. 


ADVERSE  POSSESSION-TITLE  BY  PRESCRIPTION.— Title  to 
real  estate  may  be  acquired  by  adverse  possession  for  the  length 
of  time  prescribed  by  the  statute  of  limitations:  Myers  v.  McGavock, 
80  Neb.  843;  42  Am.  St.  Rep.  027;  Meyer  v.  Lincoln,  83  Neb.  666;  20 
Am.   St  Rep.  500. 

BASEMENTS-PRESCRIPTIVE  RIGHT— FLOWING  LAND.— An 
easement,  by  prescription,  to  flow  the  lands  of  another,  by  means 
of  an  embankment  or  dam  may  be  acquired  by  adverse  use  and 
enjoyment  for  the  period  prescribed  by  the  statute  of  limitations: 
Alcorn  v.  Sadler,  71  Miss.  634;  42  Am.  St  Rep.  484,  and  note.  The 
acquisition  of  an  easement  by  adverse  use  follows  the  analogy  of 
the  acquisition  of  title  by  adverse  possession*:  Note  to  Pitzman  v. 
Boyce,  33  Am.  St.  Rep.  543.  To  establish  a  right  by  prescription, 
the  acts  relied  upon  to  create  such  prescriptive  right  must  have  been 
an  Invasion  of  the  rights  of  the  party  against  whom  It  is  set  up 
of  such  a  character  as  to  afford  him  grounds  of  action:  Note  to  Will- 
amette Real  Estate  Co.  v.  Hendriz,  52  Am.  St  Rep.  806.  The  con- 
tinuity of  an  adverse  user  to  give  a  presumptive  right  to  an  ease- 
ment, and  what  shall  constitute  such  continuity,  can  be  stated  only 
with  reference  to  the  nature  and  character  of  the  right  claimed. 
Thus,  such  a  right  to  the  use  of  a  ditch  to  convey  water  for  irriga- 
tion purposes  is  not  abandoned  because  water  does  not  flow  In  It 
every  day  In  the  year.  If  the  claimant  has  used  the  ditch  at  such 
times  as  he  needed  It,  it  Is  regarded  by  the  law  as  a  continuous  use: 
Hesperla  Land  etc.  Co.  v.  Rogers,  83  Cal.  10;  17  Am.  St  Rep.  200. 


Security  Bank  op  Minnesota  v.  Holmes. 

[65  Minnesota,  681.] 

COVENANT  AGAINST  ENCUMBRANCES  RUNNING  WITH 
LAND— ACTION  BY  ASSIGNEE  OP  COVENANTEE.— A  covenant 
against  encumbrances  which  are  a  money  charge  on  land  runs  with 
the  land  until  they  are  discharged,  and  an  action  on  such  covenant 
can  be  maintained  by  an  assignee  of  the  covenantee. 

COVENANT.  IN  MORTGAGE,  AGAINST  ENCUMBRANCES 
RUNNING  WITH  LAND-ACTION  BY  ASSIGNEE  OP  MORT- 
GAGE.—A  covenant  against  encumbrances,  although  contained  in 
a  mortgage,  which  are  a  money  charge  on  the  land,  runs  with  tho 
land;  and  an  action  may  be  maintained  for  its  breach  by  an  as* 
signee  of  the  mortgagee  who  has  acquired  title  to  the  land  by  pur- 
chase at  a  foreclosure  sale  and  who  has  paid  the  encumbrances. 
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Appeal  by  the  plaintiff  bank  from  an  order  sustaining  a  do- 
nrarrer  to  the  complaint 

Cobb  ft  Wheelwright,  for  the  appellant. 
Washburn,  Lewis  ft  Judson,  for  the  respondents. 

■**  STAET,  C.  J.  The  defendants,  on  August  31, 1889,  exe- 
cuted and  delivered  to  the  W.  B.  Clark  Investment  Company  a 
mortgage  containing  the  usual  covenants,  including  one  against 
encumbrances,  on  certain  real  estate  in  the  city  of  Fergus  Falls, 
in  this  state.  On  March  19,  1890,  this  mortgage  was  duly  as- 
signed to  the  plaintiff,  and  was  afterward  foreclosed  by  action, 
and  the  premises  sold  to  the  plaintiff,  and  on  January  31,  1893, 
a  final  decree  was  entered  in  the  action  vesting  the  title  thereto 
in  the  plaintiff.  At  the  time  this  mortgage  was  executed  by  the 
defendants,  the  premises  therein  described  were  encumbered  by 
a  prior  mortgage  in  the  sum  of  two  thousand  five  hundred  dol- 
lars, and  further  by  a  certain  party-wall  contract:  See  First  Nat. 
Bank  v.  Security  Bank,  61  Minn.  25.  The  plaintiff  paid  and 
discharged  the  prior  encumbrances,  and  brings  this  action  on 
such  covenant  against  encumbrances  to  recover  from  the  defend- 
ants the  amount  so  paid.  The  complaint  duly  alleged  in  detail 
the  foregoing  facts,  to  which  the  defendants  demurred  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  plaintiff  appeals  from  an  order  sustaining 
the  demurrer. 

1.  The'  first  question  presented  by  the  record  for  our  decision 
is,  Does  a  covenant  against  encumbrances  run  with  the  land? 
It  is  held  by  many  of  the  courts  in  this  country  that  of  the  five 
usual  covenants  in  a  deed  of  real  estate,  three  of  them — seisin, 
right  to  convey,  and  that  the  land  is  free  from  encumbrances — 
are  personal  covenants,  and  do  not  run  with  the  land,  for,  if  not 
true,  there  is  a  breach  of  them  as  soon  as  made,  and  they  become 
choees  in  action,  which  are  not  technically  assignable.  After 
stating  this  rule,  Chancellor  Kent  adds:  "It  is,  however,  to  be 
regretted  that  the  technical  scruple  that  a  chose  in  action  was 
not  assignable  does  necessarily  prevent  the  assignee  from  avail- 
ing himself  of  any  or  of  all  the  covenants.  He  is  the  most  in- 
terested and  the  most  fit  person  to  claim  the  indemnity  secured 
by  them,  for  the  compensation  belongs  to  him  as  the  last  pur- 
chaser and  the  first  sufferer":  4  Kent's  Commentaries,  472. 

This  'technical  scruple"  has  no  force  in  this  state,  where 
choses  in  action  are  assignable:  hence,  on  principle,  there  is  no 
reason  why  we  should  not  hold  that  Uhe  last  purchaser  and  the 
first  sufferer — that  is,  he  who  pays  the  prior  encumbrance — is 
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entitled  to  the  benefit  of. 63M  the  covenant,  and  to  the  right  of 
maintaining  an  action  thereon  in  his  own  name. 

Where  the  encumbrance,  aa  in  this  ease,  can  be  discharged  by 
the  payment  of  a  definite  sum  of  money,  there  is  only  a  tech- 
nical, breach  of  the  covenant,  and  a  right  to  only  nominal  dam- 
ages therefor  until  the  owner  of  the  land  pays  the  amount  of 
the  encumbrance,  when  the  right  to  recover  substantial  damages 
first  accrues  for  the  first  substantial  breach  of  the  covenant. 
Justice  then  requires  that  the  owner  of  the  land  (whether  he 
is  the  original  covenantee  or  a  remote  grantee  against  whose  land 
the  encumbrance  is  first  attempted  to  be  enforced),  who  pays  it, 
should  have  the  benefit  of  the  covenant  which  was  made  and 
taken  for  the  protection  and  assurance  of  the  title,  which  the 
covenantor  assumed  by  his  deed  to  pasB  to  the  covenantee. 

It  is  immaterial  whether  we  say  that  a  covenant  against  an 
encumbrance  which  is  a  money  charge  on  the  land  runs  with  the 
land,  or  that  the  cause  of  action  for  a  breach  of  the  covenant 
is  assignable,  and  passes  by  deed  to  the  grantee  of  the  covenan- 
tee, immediate  or  remote,  who  sustains  injury  by  reason  of  the 
encumbrance;  for  in  either  case  we  reach  the  same  result.  The 
covenant,  which  is  one  of  indemnity,  in  effect  attaches  itself  to 
the  title  assumed  to  be  conveyed  by  the  deed,  and  accompanies 
it  for  the  protection  of  the  covenantee  or  any  of  his  assigns  who 
may  finally  be  injured  by  the  encumbrance.  In  short,  for  all 
practical  purposes,  a  covenant  against  encumbrances  which  are 
a  money  charge  on  the  land  runs  with  the  land  until  they  are 
discharged:  Kimball  v.  Bryant,  25  Minn.  496.  In  that  case 
the  covenant  was  one  of  seisin,  but  the  reason  upon  which  the 
decision  was  based  applies  with  greater  force  to  the  covenant 
against  encumbrances,  and  establishes  for  this  state  the  rule  that 
an  action  on  such  covenant  can  be  maintained  by  an  assignee 
of  the  covenantee:  Hawthorne  v.  City  Bank,  34  Minn.  382.  See 
further,  on  this  question,  Cole  v.  Kimball,  52  Vt.  639;  Post  v. 
Campau,  42  Mioh.  90;  Knadler  v.  Sharp,  36  Iowa,  232. 

2.  It  is,  however,  claimed  in  behalf  of  the  defendants  that, 
whatever  the  rule  may  be  where  the  covenant  is  in  a  deed,  and 
the  title  passes  by  deed  to  the  remote  grantee  of  the  covenantee, 
no  right  of  action  upon  the  covenant  contained  in  a  mortgage 
passes  at  a  foreclosure  sale  to  the  purchaser. 

585  In  support  of  this  claim  counsel  for  defendants  rely  on 
1  Jones  on  Mortgages,  sec.  68;  Corbin  v.  Reed,  43  Iowa,  459; 
Hitchcock  v.  Merrick,  18  Wis.  357;  Todd  v.  Johnson,  51  Iowa, 
192.  In  the  first  case  cited,  the  covenant  in  the  mortgage  was 
that  the  property  should  be  kept  in  good  condition,  and  it  was 
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held  that,  after  foreclosure  and  a  sale  of  the  mortgaged  prem- 
ises for  the  full  amount  of  the  debt  and  cost,  an  action  could  not 
be  maintained  by  the  mortgagee,  who  was  the  purchaser,  for 
waste  committed  by  the  mortgagor  before  the  foreclosure.  This 
covenant  did  not  relate  to  the  title,  but  to  the  condition  of  the 
premises,  which  sold  for  enough  in  their  then  condition  to  pay 
all  of  the  claims  of  the  mortgagee  against  the  land;  and  it  neces- 
sarily followed  that  no  cause  of  action  on  the  covenant  sur- 
vived or  passed  by  the  sale,  whether  the  purchaser  was 
the  mortgagee  or  a  third  party.  In  the  second  case,  the  cove- 
nant in  the  mortgage  was  that  all  taxes  on  the  premises  should 
be  paid  prior  to  the  day  for  the  sale  of  land  for  taxes.  After 
a  foreclosure  sale  of  the  premises  to  the  mortgagee  for  the  full 
amount  of  his  debt  and  cost,  he  brought  an  action  to  recover 
the  amount  of  taxes  on  the  land  at  the  date  of  the  sale,  which 
were  assessed  after  the  execution  of  the  mortgage,  and  it  was 
held  that  he  could  not  recover.  The  case  is  not  in  point,  for 
the  reason  tha/t  taxes  assessed  after  the  making  of  a  covenant 
against  encumbrances  are  not  a  breach  of  it:  Bowie  on  Cove- 
nants, sec.  77.  There  is  a  statement  in  Jones  on  Mortgages, 
section  68,  which  supports  defendants'  claim,  but  it  rests  solely 
on  the  case  of  Todd  v.  Johnson,  51  Iowa,  192.  This  last  case  is 
in  point,  and  is,  so  far  as  we  are  advised,  the  only  case  to  be 
found  that  supports  defendants'  contention.  In  the  case  re- 
ferred to,  the  covenant  was  one  of  warranty,  contained  in  a 
mortgage  which  was  foreclosed,  and  the  mortgagee  had  judg- 
ment, and  purchased  the  premises  for  the  full  amount  of  his 
debt;  and  it  was  held  for  this  reason  that  he  could  not  afterward 
maintain  an  action  upon  the  covenants  of  the  warranty  in  the 
mortgage,  unless  the  sale  and  satisfaction  of  the  judgment  were 
first  set  aside.  The  opinion  in  this  case  indicates  that  the  con- 
clusion reached  was  based  largely  upon  the  effect  of  the  statute 
of  Iowa  as  to  the  foreclosure  of  mortgages. 

However  this  may  be,  we  are  unable  on  principle  to  see  any 
difference  as  to  the  rights  of  a  grantee  of  a  covenantee  to  main- 
tain an  action  for  a  breach  of  a  covenant  against  encumbrances, 
whether  he  586  obtained  his  title  through  a  deed  containing  the 
covenant  or  through  a  mortgage  with  a  like  covenant.  In  each 
case  the  covenant  attaches  itself  to  the  title  for  the  protection 
of  the  covenantee  or  his  assigns  whom  the  encumbrance  may 
eventually  damnify.  The  fact  that  the  premises  bring  enough 
at  the  foreclosure  sale  to  pay  the  mortgage  debt  does  not  affect 
the  question,  because,  if  no  redemption  is  made,  the  mortgage 
remains,  with  all  of  its  covenants,  as  a  muniment  of  title,  to  the 
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extent  as  if  it  was  a  deed.  The  purchaser  at  the  foreclosure 
sale  buys  the  title  as  warranted  and  guarded  by  the  covenants 
in  the  mortgage.  He  buys,  subject  to  the  right  of  redemption, 
the  title  to  the  land  as  protected  by  the  covenants  in  the  mort- 
gage: Lawton  v.  St.  Taul  etc.  Co.,  56  Minn.  353;  Thomas  on 
Mortgages*  sec.  27. 

In  those  states  where  a  mortgage  conveys  the  fee,  and  can  only 
be  defeated  by  a  performance  of  the  conditions  as  to  payment, 
and  where  there  is  no  sale  of  the  premises, but  a  strict  foreclosure, 
it  is  clear  that  whoever  becomes  the  owner  of  the  land  by  virtue 
of  his  ownership  and  foreclosure  of  the  mortgage  is  entitled  to 
the  benefit  of  the  covenants  therein  which  run  with  the  land. 
The  same  conclusion  as  clearly  follows  in  this  state,  where  tho 
mortgage  is  regarded  as  a  lien  to  secure  the  debt,  aa  in  states 
where  there  is  no  sale  of  the  premises,  but  a  strict  foreclosure. 
The  mortgage  and  its  covenants  are  the  foundation  of  the  title, 
which  becomes  absolute  if  the  premises  are  not  redeemed  within 
the  time  limited.  So,  too,  where,  as  in  the  case  at  bar,  there 
is  a  sale  of  the  premises  by  the  judgment  of  the  court,  the 
benefit  of  the  covenants  passes  to  the  purchaser  at  the  sale  for 
the  protection  of  his  title.  This  is  the  settled  rule  in  cases  of 
judicial  and  execution  sales:  "Rawle  on  Covenants,  sec.  213,  note; 
Borer  on  Judicial  Sales,  sec.  969.  In  all  of  these  suggested  cases, 
as  well  as  in  the  case  where  the  foreclosure  is  by  advertisement 
by  virtue  of  a  power  of  sale  in  the  mortgage,  the  principle  is  the 
same.  It  is  the  mortgage  which  ultimately  vests  the  title  to  the 
premises  in  the  purchaser,  and  the  benefit  of  all  covenants  that 
ran  with  the  land  pass  with  the  title  to  the  purchaser. 

Our  conclusion  is,  that  the  complaint  states  a  cause  of  action, 
and  that  the  order  sustaining  the  demurrer  must  be  reversed. 

So  ordered. 


A  COVENANT  AGAINST  ENCUMBRANCES,  to  some  cases,  has 
been  held  to  run  with  the  land.  In  other  cases,  a  different  doctrine 
Is  announced:  Foote  v.  Burnet,  10  Ohio,  317;  30  Am.  Dec.  90;  mono- 
graphic notes  to  Morse  v.  Garner,  47  Am.  Dec.  572,  on  the  distinction 
between  real  and  personal  covenants,  generally,  and  Gibson  v.  Hoi- 
den,  66  Am.  Rep.  165,  on  covenant  running  with  the  land.  A  cove- 
nant In  a  mortgage  to  pay  the  debt  does  not  run  with  the  land:  (Tib- 
son  v.  Holden,  56  Am.  Rep.  160.  In  an  action  on  the  covenant  against 
encumbrances,  the  plaintiff,  if  he  has  paid  off  encumbrances,  may 
recover  the  amount  paid;  but  if  he  has  not  paid  anything,  he  can 
recover  only  nominal  damages:  Reed  v.  Pierce,  36  Me.  455;  58  Am. 
Dec.  7C1;  Funk  v.  Voneida,  11  Serg.  A  R.  110;  14  Am.  Dec.  617: 
Delavergne  v.  Karri r,  7  Johns.  358;  5  Am.  Dec.  281.  Thus  damages 
on  breach  of  covenant  against  encumbrances  by  outstanding  mort- 
gage Is  the  sum  paid,  If  the  mortgage  is  discharged  by  the  cove- 
nantee: Reed  v.  Pierce,  36  Me.  455;  58  Am.  Dec  761. 
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Wbillb  v.  Levy. 

[74  Mnnum,  84.] 

LIMITATION  OF  ACTIONS-ABSENCE  FROM  STATE- 
TEMPORARY  VISITS.— A  debtor  who  has  removed  from  the  state 
and  who  occasionally  returns  and  visits  It  as  a  traveling  salesman, 
stopping  only  a  day  or  two  at  each  place,  cannot  Include  the  time 
consumed  by  such  visits  In  the  time  covered  by  his  plea  of  the  stat- 
ute of  limitations,  although,  in  making  each  of  such  visits,  he  re- 
mains within  the  state  continuously  for  several  months, 

LIMITATION  OF  ACTIONS— ABSENCE  FROM  STATE- 
TEMPORARY  VISITS.— One  who  removes  from  the  state  and  after- 
ward visits  it  as  a  traveling  salesman,  stopping  only  a  day  or  two 
in  each  place,  is  not  within  the  state  within  the  meaning  of  the 
statute  of  limitations  although  on  each  of  such  visits  he  remains 
within  the  state  continuously  for  several  months. 

B.  H.  RatclifF,  for  the  appellant 

J.  Truly,  for  the  appellees. 

14  COOPER,  C.  J.  The  single  question  presented  by  this 
appeal  is,  whether  the  appellant  was  "absent  from  and  resided 
out  of  this  state"  during  such  part  of  the  time  covered  by  his 
plea  of  the  statute  of  sti  limitations  as  will  preclude  him  from 
the  benefit  of  the  statute.  The  statute  pleaded  is  that  of  three 
years.  The  facts  are  that  less  than  two  years  after  the  right  to 
sue  had  arisen  the  defendant  removed  from  this  state  to  Padu- 
cah,  Kentucky,  where  he  has  since  resided,  but  has  pursued  the 
business  of  a  traveling  salesman  in  the  states  of  Mississippi  and 
Louisiana,  and,  while  so  engaged,  has  been,  from  time  to  time, 
in  this  state.  The  defendant,  testifying,  stated  that  "he  was  in 
the  state  of  Mississippi,  engaged  in  such  business,  in  1892,  for 
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a  continuous  period  of  six  months,  but  only  about  a  day  or' two 
in  a  place,  and  in  1893  for  a  period  of  four  months,  and  in  1894 
for  a  period  of  five  and  one-half  months,  and  in  1895  for  one 
month  and  eleven  days  before  the  bringing  of  this  suit,  mak- 
ing in  the  aggregate  a  period  of  more  than  thirty-nine  months 
in  which  he  was  in  the  state  of  Mississippi  after  the  plaintiff's 
cause  of  action  had  accrued/' 

Under  these  facts,  the  court  below  properly  held  the  claim 
of  the  plaintiff  not  barred  by  the  statute  of  limitations,  for  the 
defendant  has,  at  no  time  subsequent  to  his  removal,  been  within 
this  state  within  the  reasonable  construction  of  our  statute.  We 
can  add  nothing  to  the  very  lucid  opinion  of  Judge  Chalmers 
in  the  case  of  Pindell  v.  Harris,  57  Miss.  739,  in  which  the  true 
construction  of  the  words  "absent  from  the  state/'  used  in  the 
statute,  is  given. 

In  that  case,  the  defendant  resided  in  this  state  four  yeaie 
and  six  months  after  the  right  of  action  had  accrued.  She  then 
removed  to  the  state  of  Tennessee,  where  she  remained  about  a 
year  and  a  half,  and  then  returned  to  this  state,  where  she  re- 
sided for  fifteen  months,  and  then  again  removed  to  Tennessee. 
Subsequently,  while  confessedly  a  resident  of  that  state,  she  vis- 
ited her  mother,  with  whom  she  had  always  resided  while  in  this 
state,  and  remained  from  three  to  five  months.  On  these  facta 
this  court  held  that  the  period  of  the  visit  to  the  mother  should 
be  computed  as  a  part  of  the  time  during  which  the  statute  was 
running,  and  therefore  that  the  bar  was  complete.  In  **  deliv- 
ering the  opinion  of  the  court,  Judge  Chalmers  said  that  "a  fur- 
tive, clandestine,  or  transient  presence  here"  would  not  avail 
the  debtor,  for  the  reason  that  "such  presence  would  not  afford 
the  creditor  an  opportunity  to  sue,  and  would  require  calcula- 
tions of  time,  with  a  view  of  determining  the  whole  period  spent 
here,  so  difficult  as  to  be  impracticable." 

Counsel  for  appellant,  from  this  language,  argues  thus:  The 
court  has  said  that  a  furtive  and  clandestine  presence  in  the  state 
will  not  avail  the  debtor.  Therefore,  a  presence  not  furtive 
or  clandestine  will  ayail.  The  defendant's  presence  was  not  fur- 
tive or  clandestine,  wherefore  he  may  compute  the  time  of  such 
presence  as  a  part  of  the  period  of  limitation. 

But  this  process  of  reasoning  is  defective  for  two  reasons: 
1.  Because  it  rests  upon  only  a  part  of  the  opinion  of  the  court; 
and  2.  Because  it  disregards  the  reason  upon  which  the  observa- 
tions rest.  The  court  not  onlv  said  that  a  furtive  or  clandee- 
tine  presence  would  not  avail,  but  also  that  the  presence  of  the 
Bonreeident  debtor  which  would  avail  "must  not  be  secret  or 


502  McKean  t>.  John  Mathews  Apparatus  Co.     [Miss. 


evanescent";  that  "his  stay  must  be  continuous,  not  fitful- 
abiding,  fixed  though  temporary  in  its  character."  But,  at 
last,  the  substance  of  the  thing  required  is  such  a  presence  in 
this  state  as  would  give  to  the  creditor  notice  of  the  fact  and  a 
reasonable  opportunity  to  institute  his  suit.  Such  was  not  the 
character  of  the  defendant's  presence  on  the  facts  as  disclosed 
by  him.  He  was  in  the  state,  it  is  true,  but  was  engaged  in 
an  itinerant  vocation.  He  flitted  from  place  to  place,  and  hov- 
ered here  and  there  for  a  few  hours  or  a  day  or  two,  and  again 
took  wing.  The  plaintiff  was  not  required  to  fire  judicial  pro- 
cess at  him  as  he  flew,  but  was  entitled  to  a  fair  and  reasonable 
opportunity  for  a  resting  shot,  and  the  judgment  is  affirmed. 


LIMITATIONS  OF  ACTIONS- VISIT  BY  NONRESIDENT— AB- 
SENCE FROM  STATE.— If  a  nonresident  person  comes  to  this  state 
for  a  temporary  purpose  only,  after  haying  taken  adverse  possession 
of  land  by  tenant,  and  remains  here  but  a  short  time  upon  business, 
his  visit  is  not  "a  return  to  the  state"  within  the  meaning  of  a  stat- 
ute of  limitations  respecting  absent  defendants,  and  his  absence  after 
such  visit  does  not  suspend  the  running  of  the  statute  in  his  favor: 
Wilson  v.  Daggett,  88  Tex.  875;  63  Am.  St.  Rep.  766,  and  note. 


McKean  v.  John  Mathews  Apparatus  Company. 

[74  Mnsmm,  119.] 

CONDITIONAL  SALES-FAILURE  OP  CONSIDERATION— 
EVIDENCE.— In  replevin,  the  defendant,  claiming  as  vendee  under 
a  conditional  sale  containing  an  express  warranty  against  latent  de- 
fects, may  defend  by  proving  a  failure  of  consideration  resulting 
from  the  fact  that  the  property  sold,  by  reason  of  latent  defects, 
did  not  agree  with  representations  made  by  the  vendor  at  the  time 
of  the  sale,  and  such  proof  is,  in  legal  contemplation,  the  equiva- 
lent of  payment. 

Booth  &  Anderson,  for  the  appellant. 

Dabney  &  McCabe,  for  the  appellee. 

lao  WHITFIELD,  J.  The  recoid  is  exceedingly  Yague  as  to 
the  character  of  sale  made  to  Mrs.  McKean.  But  interpret- 
ing the  meager  statement  on  this  point,  "admission  of  sale  to 
Mrs.  McKean  by  Hill  &  Loeshcher" — in  itself  ambiguous — in 
the  light  of  other  facts  in  the  record,  and  the  ground  of  objection 
made  to  the  testimony  offered  by  appellant  to  show  failure  of 
consideration,  arising  from  fraud  in  concealing  a  latent  defect 
in  goods  manufactured  by  appellee,  and  known  to  appellee,  and 
to  the  manifest  course  of  the  trial  in  the  court  below,  and  to  the 
argument  of  counsel  here,  it  appears  pretty  clearly  that  Mrs.  Mc- 
Kean was  the  assignee  of  such  rights  in  the  contract  of  sale  to 
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Hill  &  Loeshcher  as  Hill  &  Loeshcher  had,  and  hence  succeeded 
to  the  exact  rights  they  had.  The  written  contract  contained  an 
121  express  warranty  against  latent  defects.  Mrs.  McKean  had 
notified  appellee  of  the  alleged  latent  defects,  and  that  defense 
would  be  made  .against  payment  of  the  balance  on  that  ground. 
The  case,  under  our  decisions,  is  one  of  conditional  sale,  the 
reservation  of  title  in  which  is  intended  only  as  a  security  for 
the  purchase  price,  and  in  which,  if  the  property  is  recovered 
by  the  seller,  "he  must  deal  with  the  property  sold  as  security, 
and  with  reference  to  the  equitable  rights  of  the  purchaser": 
Itoss-Meehan  etc.  Foundry  Co.  v.  Fascagoula  Ice  Co.,  72  Miss. 
615,  and  authorities  cited. 

On  the  trial  in  the  court  below,  the  appellant  offered  to  prove 
"that  the  property  described  in  the  declarations  did  not  come 
up  to  the  representations  made  by  plaintiff  at  the  time  it  was 
purchased  by  Hill  &  Loeehcher;  thai  there  were  latent  defects 
in  it  which  materially  impaired  its  value,  and  were  such  as 
could  not  be  discovered  by  defendant  at  all;  that,  about  three 
and  a  half  years  after  the  purchase  was  made,  these  defects 
were  developed  by  a  proper  use  of  the  machinery;  that,  after 
the  plaster  of  pans  which  had  been  put  upon  the  generator 
wore  down,  it  Was  discovered  there  were  plugs  in  the  casting 
of  the  generator,  which  were  evidence  of  the  fact  either  that 
the  generator  was  a  worn  second-hand  machine,  or  that  there 
was  a  flaw  in  the  generator  material — the  original  material  out 
of  which  it  was  made — and  the  result  of  which  was  to  render 
the  machine  absolutely  unfit  for  use,  and  thai  the  true  value  of 
the  generator,  by  reason  of  the  defects,  at  the  time  of  the  pur- 
chase, was  three  hundred  dollars  less  than  the  amount  agreed  to 
be  paid  therefor;  that  plaintiff  was  promptly  notified  of  this  con- 
dition of  the  generator,  and  that  she  would  not  make  further 
payments  on  the  purchase  price."  Defendant  objected  to  this  on 
the  ground  that  it  was  not  competent  to  make  such  defense  in 
an  action  of  replevin,  which  objection  was  sustained,  and  the 
testimony  excluded,  appellee  excepting.  And  this  ruling  of  the 
court  is  the  controlling  point  presented  here. 

In  Bates  v.  Snider,  59  Miss.  497,  it  was  ruled  that,  tinder 
122  our  statute,  the  amount  due  is  a  proper  subject  of  inquiry, 
and  that  the  judgment  should  show  the  amount  due,  so  that 
the  defendant,  by  its  payment,  might  free  his  property  of  the 
charge  upon  it:  See,  also,  Oabbert  v.  Wallace,  66  Miss.  618; 
Dreyfus  v.  Cage,  62  Miss.  733.  Our  statute  (Code  1892, 
sec.  3726)  provides  that  the  plaintiff's  recovery  is  limited  to  hia 
"interest"  in  the  property.    The  principle  is  that  the  defend* 
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ant  in  an  action  of  replevin,  under  our  statute,  may  prove 
payment  in  part  or  whole,  and  so  reduce  or  discharge  the  debt 
for  which  the  property  replevied  is  held,  without  the  expense 
and  delay  of  a  cross-action.  Bloodworth  v.  Stevens,  51  Miss. 
475,  very  clearly  sets  forth  the  principle.  If  payment  in  whole 
or  in  part  may  be  shown  in  one  mode,  as  in  cash,  we  can  see  no 
sound  reason  for  holding  that  what  amounts  to  payment — fail- 
ure of  consideration  in  whole  or  in  part,  which  is  merely  pay- 
ment in  another  mode — mav  not  also  be  shown.  There  is  no 
maintainable  distinction  between  the  cases.  And  the  same  rea- 
sons of  convenience,  avoiding  multiplicity  of  suits,  costs,  etc., 
obtain  in  the  one  case  as  in  the  other.  We  think  the  testimony 
should  have  been  received. 
Reversed  and  remanded. 


SALES— ACTIONS    UPON— BREACH  OP  WARRANTY.— Partial 

failure  of  consideration,  or  breach  of  warranty,  or  deception  In  the 
quality  or  value  of  goods  sold,  may  be  shown  in  mitigation  of  dam- 
ages, in  an  action  to  recover  the  purchase  price:  Perley  v.  B*1ch,  23 
Pick.  283;  34  Am.  Dec.  56,  and  note.  See  Morse  v.  Moore,  83  Me.  473; 
23  Am.  St.  Rep.  783,  and  note.  When  personal  property  is  sold  un- 
der an  executory  contract  with  warranty,  the  purchaser  may  recoup 
damages  for  a  breach  of  the  warranty  in  an  action  for  the  price,  al- 
though he  retained  the  property  after  knowledge  of  the  defect:  Un- 
derwood v.  Wolf,  131  111.  425:  19  Am.  St  Rep.  40.  and  note.  See  Og- 
den  v.  Beatty,  137  Pa.  St  107;  21  Am.  St  Rep.  862,  and  note. 
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FILING  IMPORTS  THAT  THE  PAPER  shall  remain  with 
the  clerk  as  a  record,  subject  to  be  inspected  by  those  who  have 
an  Interest  In  it,  like  any  other  paper  properly  lodged  in  his  office. 

FILING  A  PAPER  CONSISTS  in  placing  It  in  the  proper 
official  custody  by  the  party  charged  with  the  duty  of  filing  it,  and 
the  receiving  of  it  by  the  officer,  to  be  kept  on  file. 

FILING.— MARKING  A  PAPER  "FILED"  IS  NOT  FILING 
IT,  and  It  can  only  be  filed  by  delivering  it  to  the  proper  officer,  to 
be  by  him  received  and  dealt  with  in  the  manner  usual  with  that 
class  of  papers. 

FILING.-BILLS  IN  CHANCERY,  TO  BE  "FILED,"  must 
be  delivered  to  the  clerk,  to  be  by  him  received,  indorsed,  and  dealt 
with  In  the  manner  usual  with  such  bills.  They  must  be  delivered 
and  recorded  with  the  purpose  of  having  process  Issue  In  due 
course  of  time  In  order  to  be  legally  "filed." 

FILING— WHAT  DOES  NOT  CONSTITUTE.— Mere  marking 
upon  a  bill  In  chancery  the  word  "filed"  and  making  a  docket  entry 
thereof,  together  with  placing  momentarily  the  bill  in  a  court  file 
without  more,  In  a  cover,  when  it  Is  at  once  handed  back  and  taken 
away,  with  direction  not  to  issue  process  thereon,  and  kept  away 
until  another  similar  bill  on  behalf  of  another  complainant  has 
been  filed,  is  not  a  legal  filing  so  as  to  give  the  first  bill  priority 
over  the  second* 
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G.  Q.  Hall,  for  the  appellants. 

Witherspoon  &  Witheispoon  and  J.  S.  Ham,  for  the  appellees. 

188  WHITFIELD,  J.  The  question  which  lies  at  the  thresh- 
old in  the  decision  of  this  case  is,  whether  the  bill  of  appellant 
was  filed,  within  the  contemplation  of  law,  on  May  5, 1892.  The 
facts  are  these:  On  May  5, 1892,  appellant's  counsel  took  the  bill 
and  the  exhibits  in  one  cover  to  the  chancery  clerk,  and  had  him 
indorse  on  the  bill  the  word  "filed,"  etc.,  and  the  clerk  made  a 
corresponding  entry  in  the  general  docket,  and  prepared  a  regu- 
lar court  wrapper,  and  put  it  around  the  papers.  But  counsel 
immediately  took  the  bill  and  exhibits  back  to  his  office,  telling 
the  clerk  that  he  did  not  wish  process  issued  then,  but  not  giv- 
ing him  any  reason  for  not  issuing  process.  The  clerk  charged 
the  counsel  with  the  papers  in  his  attorney's  docket.  The  bill 
was  kept  by  counsel  in  his  office  until  the  9th  of  May,  when  he 
returned  the  bill,  and  process  was  issued  and  served  on  the  10th. 
In  the  mean  time,  on  May  7,  1892,  counsel  for  appellees 
took  their  bill  to  the  clerk  of  the  chancery  court,  and  it 
was  filed  on  that  day,  and  process  issued  and  served  that  day. 
Said  counsel  had,  on  the  5th  of  May,  gone  to  the  clerk's  office, 
to  see  what  bill,  if  any,  had  been  filed,  and  was  told  a  bill  had 
been  filed  by  counsel  for  appellant,  and  was  shown  the  entry 
on  the  general  docket,  and  informed  that  the  pepere  were  at 
the  office  of  appellant's  counsel.  These  are  all  the  facts  bearing 
on  this  question. 

The  code  of  1892,  section  463,  provides  that  the  clerk  "shall 
not  suffer  any  paper  so  filed  to  be  withdrawn  but  by  leave  of 
the  chancellor,  and  then  only  by  retaining  a  copy,  to  be  made 
*26  at  the  costs  of  the  party  obtaining  the  leave.  All  the  papers 
and  pleadings  filed  in  a  cause  shall  be  kept  in  the  same  file,  and 
all  the  files  kept  in  numerical  order."  In  Cooper  v.  Frierson, 
48  Miss.  310,  in  construing  the  clause  under  the  agricultural 
lien  law  of  1867,  'Tie  must  file  the  contract,  or  a  copy  thereof, 
in  the  clerk's  office,"  the  court  said:  "The  statute  is  not  sat- 
isfied by  the  indorsement  on  the  contract  that  it  was  filed,  if 
the  creditor  withdraws  it,  and  keeps  it.  ...  .  The  term 
'filing1  imports  that  the  paper  shall  remain  with  the  clerk  as  a 
record,  subject  to  be  inspected  by  those  who  have  an  interest 
in  it,  and  to  be  certified  by  him  as  any  other  paper  properly 
lodged  in  his  office  and  committed  to  his  custody.  It  is  admitted 
that  Frierson's  contract  was  not,  in  this  sense,  'filed'  in  the 
clerk's  office.    Tt  follows,  then,  that  he  has  no  lien." 

Anderson's  Law  Dictionary  defines  the  noun  "file"  as  follows: 
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"At  common  law,  a  thread,  string,  or  wire  upon  which  writs  or 
other  exhibits  are  fastened  for  safekeeping  and  ready  reference." 
And  the  definitions  of  Webster's  International  Dictionary  and  the 
Century  Dictionary  are  to  the  same  effect.  The  verb  Anderson 
thus  defines:  "To  leave  a  paper  with  an  officer  for  action  or 
preservation";  and  he  adds:  "In  modern  practice,  the  file  is  the 
manner  adopted  for  preserving  papers.  The  mode  is  immaterial. 
Such  papers  as  are  not  for  transcription  into  records  are  folded 
similarly,  indorsed  with  a  note  or  index  of  their  contents,  and 
tied  up  in  a  bundle — a  file/'  Webster  quotes  Burrill,  as  follows: 
"To  file  a  paper  on  the  part  of  a  party  is  to  place  it  in  the  official 
custody  of  the  clerk.  To  file  on  the  part  of  the  clerk  is  to  in- 
dorse upon  the  paper  the  date  of  its  reception,  and  retain  it  in 
his  office,  subject  to  inspection  by  whomsoever  it  may  con- 
cern." Mr.  Freeman,  in  a  learned  note  to  Beebe  v.  Morrell,  15 
Am.  St.  Bep.  295,  thus  sums  up:  'Tiling  consists  simply  in  plac- 
ing the  paper  in  the  hands  of  the  clerk,  to  be  preserved  and  kept 
by  him  in  his  official  custody  as  an  archive  or  record,  of  which 
his  office  becomes  thenceforward  the  only  proper  repository; 
**7  and  it  is  his  duty,  when  the  paper  is  thus  placed  in  his  cus- 
tody, or  filed  with  him,  to  indorse  upon  it  the  date  of  its  re- 
ception, and  retain  it  in  his  office,  subject  to  inspection 
by  whomsoever  it  may  concern;  and  that  is  what  is  meant  by 
filing  the  paper.  But,  when  the  law  requires  a  party  to  file  it, 
it  simply  means  that  he  shall  place  it  in  the  official  custody  of  the 
clerk.  This  is  all  that  is  required  of  him;  and,  if  the  officer 
omits  the  duty  of  indorsing  upon  it  the  date  of  the  filing,  that 
trill  not  prejudice  the  rights  of  the  party.  This  seems  to  be 
universal  in  its  application  to  all  documents,  of  whatever  nature, 
which  the  law  requires  to  be  filed":  Citing  many  authorities,  to 
the  following  among  which  we  especially  refer:  Holman  v.  Che- 
vaillier,  U  Tex.  339;  BiBhop  v.  Cook,  13  Barb.  329;  Phillips  t. 
Beene,  33  Ala.  251. 

In  Pfirmann  v.  Henkel,  1  111.  App.  145,  cited  in  7  American 
and  English  Encyclopedia  of  Law,  first  series,  962,  the  case  was 
this:  "A  certificate  and  affidavit  required  to  be  filed  under  a 
limited  partnership  act,  were  sent  by  a  messenger  to  the  clerk's 
office,  and  there  presented  for  the  purpose  of  being  filed.  The 
deputy  clerk,  to  whom  they  were  presented,  instead  of  retaining 
them,  by  mistake  added  a  certificate  of  the  official  character  of 
the  notary  before  whom  they  were  acknowledged,  and  returned 
them  to  the  messenger,  by  whom  they  were  carried  away.  Sev- 
eral months  afterward  they  were  returned  to  the  county  clerk's 
office  and  properly  filed.    As  against  a  creditor  whose  debt  a#- 
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crued  before  the  papers  were  returned  to  the  clerk's  office,  it  was 
held  that  the  first  presentation  of  them  did. not  constitute  a  fil- 
ing. 'Tiling  a  paper/'  said  the  court,  "ex  vi  termini,  means 
placing  and  leaving  it  among  the  files.  The  memorandum  in- 
dorsed by  the  officer  in  whose  custody  it  is  placed  is  merely  evi- 
dence of  the  filing,  and  not  the  filing  itself." 

We  close  the  citation  of  authorities  with  the  result  in  modern 
practice,  as  stated  by  Mr.  Freeman  in  the  note  above  referred  to 
(Beebe  v.  Morrell,  15  Am.  St.  Rep.  294.):  "The  word  'file'  is  ^ 
derived  from  the  Latin  'filum,'  signifying  a  thread,  and  its  pres- 
ent application  is  evidently  drawn  from  the  ancient  practice  of 
placing  papers  upon  a  thread  or  wire  for  safekeeping.  The  ori- 
gin of  the  term  clearly  indicates  that  the  filing  of  a  paper  can 
only  be  effected  by  bringing  it  to  the  notice  of  the  officer,  who 
anciently  put  it  upon  the  thread  or  wire;  and  accordingly,  un- 
der the  modern  practice,  the  filing  of  a  document  is  now  gener- 
ally understood  to  consist  in  placing  it  in  the  proper  official  cus- 
tody by  the  party  charged  with  the  duty  of  filing  it,  and  the  re- 
ceiving of  it  by  the  officer,  to  be  kept  on  file.  The  most  accurate 
definition  of  filing  a  paper  is,  that  it  is  its  delivery  to  the  proper 
officer,  to  be  kept  on  file." 

In  Christian  v.  O'Neal,  46  Miss.  672  (a  case  of  an  attempt  to 
enforce  a  mechanic's  lien,  in  which,  as  in  a  chancery  suit,  the  fil- 
ing of  the  petition  is  the  commencement  of  the  suit),  it  was 
said:  "If  a  petition  was  not  on  file  when  this  or  the  writ  of  June, 
1861,  was  issued,  suit  was  not  begun." 

We  have  quoted  thus  largely  from  the  authorities,  because 
the  determination  of  this  point  will  be  decisive  of  the  G&e.  It 
is  clear  that  marking  the  paper  "filed"  is  not  filing  it.  A  paper 
may  be  marked  "filed,"  and  yet  not  be  in  fact  filed;  and  a  paper 
may  be  in  fact  filed,  though  not  marked  "filed."  And  the  en- 
try on  the  general  docket  does  not  constitute  filing.  All  these 
indorsements  of  the  clerk  are  evidence,  but  not  conclusive  evi- 
dence, of  a  filing.  Whatever  the  nature  of  the  paper,  it  can 
only  be  filed  by  delivering  it  to  the  proper  officer,  to  be  by  him 
received  and  dealt  with  in  the  manner  usual  with  the  particular 
character  of  paper.  If  a  deed,  for  example,  or  other  paper  re- 
quired to  be  recorded,  it  must  be  kept  by  the  clerk  until  re- 
corded; if  any  paper,  in  respect  to  which  a  statute  requires  the 
original  of  a  copy  to  be  filed,  the  original  may  not  be  withdrawn 
till  a  copy  has  been  filed.  If  a  bill  in  chancery,  it  must  be  deliv- 
ered to  the  clerk,  to  be  by  him  received,  indorsed,  and  dealt 
with  in  the  manner  usual  with  such  bills.  It  must  be  delivered 
and  recorded  with  the  purpose  of  having  process  issue  in  due 
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course.  SB29  Suits  in  chancery  begin,  of  course,  from  the  filing  of 
the  bill,  and  at  law  from  the  issuance  of  process,  under  the  code 
of  1857  (for  present  practice,  see  Code  1892,  sec.  670);  but  just 
as,  under  Code  of  1857,  at  law,  the  suit  is  not  begun,  though 
process  be  issued,  unless  it  is  intended  that  it  be  served  as  in 
regular  course  (Lamkin  v.  Nye,  43  Miss.  252),  so,  in  equity,  the 
suit  will  not  be  begun  unless  the  bill  is  delivered  with  the  pur- 
pose that  the  usual  steps  shall  be  taken.  In  the  one  case,  there 
is  no  issuance  of  process,  and,  in  the  other,  no  filing  of  the  bill, 
within  the  meaning  of  the  law.  Clearly,  there  was  no  such  fil- 
ing here.  The  error  of  counsel  for  appellant  was  in  supposing 
that  merely  having  the  bill  marked  "filed,"  and  placed  in  a  court 
wrapper,  or  docketed,  without  more,  and  with  the  declared  pur- 
pose that  the  process  should  not  issue,  would  constitute  filing, 
because  of  the  rule  that  in  chancery  the  suit  is  begun  by  the  fil- 
ing of  the  bill.  But  the  filing  meant,  as  we  have  shown,  must 
be  a  filing  in  the  legal  sense,  with  the  purpose  that  process 
and  all  usual  steps  shall  follow  in  due  course.  Lamkin  v.  Nye, 
43  Miss.  252,  explains  the  principle.  It  is  not  necessary  to  de- 
cide whether  the  provision  in  our  statute  against  withdrawing 
papers  (Code  1892,  sec.  463)  means  to  prohibit  the  taking  out 
of  a  pleading  by  counsel  for  examination,  except  on  the  terms 
named  in  the  statute,  or  whether  withdrawal  means  permanent 
withdrawal  from  the  files. 

Tt  is  doubtless  true,  as  suggested  by  learned  counsel,  that  it 
is  the  custom  for  attorneys  to  take  out  pleadings,  giving  their 
receipt,  and  usually  no  question  would  arise,  as  the  instances 
are  rare  in  which  the  priority  of  a  lien  is  determined  by  the  fil- 
ing of  a  particular  pleading.  But  we  desire  to  be  understood 
as  deciding  nothing  on  this  precise  point,  resting  our  decision 
in  this  case  on  its  own  facts.  We  cannot  hold  that  what  was 
done  with  this  bill  constituted  a  filing  of  it,  under  the  general 
rule  as  to  the  filing  of  pleadings,  nor  under  the  terms  of  this- 
statute,  without  deciding  that  the  mere  marking  upon  a  plead- 
ing of  the  word  "filed,"  etc.,  and  a  docket  entry  thereof,  and 
aao  a  placing  momentarily  of  the  bill  in  a  court  file,  without 
more,  in  a  cover,  where  it  waa  at  once  handed  back  and  taken 
away,  and  kept  away  until  another  bill  had  been  filed  regularly, 
with  the  direction  not  to  issue  process  added,  constitute  filing;: 
and  this,  manifestly,  is  in  the  face  of  all  principle  and  of  all  the 
authorities.  We  have  gone  carefully  through  all  the  question* 
in  the  case,  but  it  is  unnecessary,  in  the  view  we  have  taken,, 
to  remark  upon  them. 

Affirmed. 
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PILING  OP  A  PAPER,  WHAT  CONSTITUTES.— When  a  paper 
Is  deposited  with  the  clerk  of  a  court  for  the  purpose  of  making  It 
a  part  of  the  record  in  a  cause,  it  is  filed,  though  the  clerk  being 
doubtful  as  to  his  power  to  then  file  it,  enters,  upon  It  the  fact  and 
time  of  its  receipt,  but  does  not  put  his  file  marks  thereon  until  the 
next  day:  Hanover  Fire  Ins,  Co.  v.  Shrader,  89  Tex.  85;  68  Am.  St. 
Rep.  25,  and  note.  Piling  a  paper  in  court  may  be  complete  without 
the  indorsement  of  such  filing:  Hook  v.  Fenner,  18  Colo.  283;  86  Am. 
St.  Rep.  277,  and  note.  See  monographic  note  to  Beebe  Y.  Morrell, 
15  Am.  St  Rep.  294 -208. 
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CONTRACTS-ILLEGALITY— RIGHT  TO  RETAIN  PROP- 
ITS.— One  in  possession  of  the  gains  and  profits  of  an  executed 
transaction  cannot  retain  them  as  against  another  party  thereto  on 
the  ground  that  the  business  which  produced  the  fund  was  illegal. 

Action  for  money  had  and  received.  The  defendant  intro- 
duced evidence  to  show  that  plaintiff,  at  the  time  of  contracting 
the  debt  sued  upon,  was  dealing  in  liquors,  the  subject  of  the 
indebtedness,  without  having  paid  a  certain  privilege  tax  re- 
quired by  statute.  Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

Miller,  Smith  &  Hirsh,  for  the  appellant 

A.  M.  Lea,  fcr  the  appellee 

804  WOODS,  J.  Without  expressing  any  opinion  as  to  the 
illegality  of  the  business  carried  on  in  Vicksburg  by  the  appellee, 
tinder  Us  arrangement  with  the  Vicksburg  Liquor  &  Tobacco 
Company,  it  is  clear  that  such  illegality  may  be  conceded,  and 
yet  the  appellee's  right  to  recovery  is  not  affected  thereby.  For, 
conceding  the  illegality  of  the  business,  the  question  still  re- 
mains whether  the  appellant  company  can  be  allowed  to  receive, 
for  the  appellee's  use,  money  which  arose  out  of  an  illegal  trans- 
action, then  consummated  and  ended,  and  retain  it  as  against 
the  appellee,  for  and  on  whose  account  it  was  received. 

It  is  unnecessary  to  discuss  the  question,  for  it  was  long  ago 
carefully  and  elaborately  examined  and  definitely  settled  in  this 
state  in  Gilliam  v.  Brown,  43  Miss.  641.  Said  this  court  in  that 
case:  "The  principle  seems  to  be  well  established  that  after  the 
illegal  contract  had  been  executed,  one  party  in  possession  of 
all  the  gains  and  profits  resulting  from  the  illicit  8G5  traffic  and 
transaction  will  not  be  tolerated  to  interpose  the  objection  that 
the  business  which  produced  the  fund  was  in  violation  of  law, 
and,  therefore,  the  plaintiff,  jointly  interested  in  its  gains  and 
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profits,  cannot  ground  any  claim  to  an  account  and  abaxe  there- 
of."   In  Howe  v.  Jolly,  68  Mias.  323,  Gilliam  v.  Brown,  43  Miss. 
641,  was  cited  and  followed,  and  this  question  declared  to  be 
•'completely  settled  by  that  case/9 
Affirmed. 


CONTRACT&-ILLEGAL-ACTIONS  UPON.-If  two  or  more  per* 
sons  enter  into  a  scheme  or  contract  Immoral  or  against  public  pol- 
icy, and  one  gives  to  the  other  property  to  be  used  In  the  furtherance 
of  their  Illegal  plan  and  for  the  purpose  of  bribing  persons  In  high 
official  station,  and  the  receiver  does  not  use  It  for  that  purpose,  but 
applies  it  to  his  own  use,  be  is  answerable  therefor  to  the  person  of 
whom  he  thus  obtained  such  property:  Wasserman  v.  Sloes,  117  Cat. 
425;  59  Am.  St.  Rep.  209,  and  note.  But  It  is  held  In  Goodrich  v. 
Tenuey,  144  I1L  422,  36  Am.  St  Rep.  459,  that  courts  of  justice  will 
not  enforce  the  execution  of  an  Illegal  contract,  nor  aid  In  the  di- 
vision of  the  profits  of  an  illegal  transaction  between  associates:  Sea 
Klrkpatrlck  v.  Clark,  182  I1L  342;  22  Am.  St.  Rep.  531,  and  note. 


Rives  v.  Patty. 

[74  Mississippi,  881.] 

ATTORNEY  AND  CLIENT— PEES.— The  relation  nf  at- 
torney and  client  Is  created  by  contract,  and  litigants  who  have  not 
thus  assumed  liability  for  attorney's  fees  cannot  be  held  UalHe 
therefor,  although  they  have  been  benefited,  directly  or  Indirectly, 
by  the  attorney's  services. 

ATTORNEY  AND  CLIENT— PEES.— An  attorney  employe'! 
by  a  part  of  the  creditors  of  an  Insolvent  estate,  who  In  his  profes- 
sional capacity  realizes  a  fund  for  distribution  among  all  of  them, 
oannofe  charge  the  fund  with  his  fees.  He  can  recover  compen- 
sation only  from  those  who  employed  him. 

Action  to  recover  attorneys'  fees.  Certain  of  the  creditors  of 
the  insolvent  estate  of  R.  C.  Patty  employed  Rives  &  Rives,  law- 
yers, to  represent  their  interests.  These  attorneys,  through  their 
personal  efforts,  largely  increased  the  asBets  of  the  estate  and 
augmented  the  fund  for  distribution  to  all  of  tihe  creditors. 
J.  E.  Rives,  as  survivor  of  the  firm  of  Rives  &  Rives,  sought  to 
charge  this  fund  with  their  attorney's  fee,  for  the  services  per- 
formed.   Petitioner's  petition  was  denied,  and  he  appealed. 

J.  E.  Rives,  pro  se,  for  the  appellant 

C.  B.  Ames,  for  the  appellees. 

884  WOODS.  J.  The  effort  of  appellants  to  charge  the  fund 
in  the  hands  of  the  administratrix  with  the  attorneys'  fees  of  Mr. 
J.  E.  Rives,  in  his  own  right,  and  as  surviving  partner  of  the 
firm  of  Rives  &  Rives,  cannot  be  successfully  maintained.  That 
the  services  of  the  attorneys  of  the  appellant  creditors  were  valu- 
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able  and  important  is  clear,  and  that  a  reasonable  fee  should  be 
paid  them  is  not  to  be  disputed.  But  shall  this  fee  be  paid  out 
of  the  funds  of  Patty's  estate,  now  ready  for  distribution  to  all 
the  creditors,  or  shall  it  be  paid  by  those  creditors  who  em- 
ployed the  Messrs.  Rives,  and  who  have  been  greatly  benefited 
by  the  services  of  their  attorneys?  The  supposed  right  to  charge 
the  fund  for  distribution  with  the  fees  of  the  attorneys  of  a  part 
of  Patty's  creditors  rests  upon  the  fact  that  this  fund,  and  all 
the  creditors  to  whom  it  is  to  be  distributed,  received,  directly  or 
incidentally,  large  benefits  from  the  well-directed  efforts  of  the 
attorneys  employed  by  the  appellant  creditors,  and  that  the  fund 
itself  should  bear  the  expenses  of  the  successful  attorneys'  fees, 
although  Messrs.  Rives  &  Rives  were  confessedly  employed  by 
the  appellant  creditors,  and  notwithstanding  the  fact  that  the 
effort  of  their  attorneys  was,  in  the  main,  directed  to  the  secur- 
ing of  all  the  benefits  flowing  885  from  their  services  to  their 
own  clients,  and  to  the  exclusion  of  all  other  creditors  of  Patty. 

The  attorneys,  itt  serving  those  who  employed  them,  have 
incidentally  served  all  the  other  creditors,  but  those  others  are 
not  thereby  brought  under  obligation  as  clients  to  the  Messrs. 
Rives,  nor  made  liable  to  compensate  those  gentlemen  for  serv- 
ices rendered  by  virtue  of  employment  by  the  appellant  creditors. 
The  relation  of  attorney  and  client  is  created  by  contract,  and 
we  are  not  aware  of  any  principle  of  law  or  equity  which  would 
justify  the  imposition  of  attorneys'  fees  upon  litigants  who  have 
not  assumed  liability  therefor,  either  because  they  have  other 
counsel  of  their  own  selection,  or  because  they  have  elected  to 
employ  no  counsel,  and  take  the  chances  of  success  in  the  courts 
without  representation  of  lawyers.  It  appears  to  us  that  it 
would  be  a  dangerous  precedent  for  litigants*  however  advan- 
tageous to  lawyers,  if  we  should  hold  that  counsel  may  intervene 
to  protect  the  interests  of  persons  who  have  not  signified  any 
desire  for  the  services  of  counsel,  and,  upon  success  crowning  the 
efforts  of  such  counsel,  impose  liability  upon  the  unwilling  liti- 
gants to  pay  attorneys'  fees.  It  would  seem  almost  as  dangerous 
to  compel  litigants  in  a  common  cause  to  bear  the  expenses  of 
counsel  fees  incurred  by  their  fellow  litigants,  though  without 
their  procurement  or  consent,  because  of  incidental  benefits  re- 
sulting from  the  services  of  the  attorneys  of  the  fighting  liti- 
gants. 

In  Roselius  ?.  Delachaise,  5  La.  Ann.  481,  52  Am.  Dec.  597, 
a  case  whose  essential  facts  bring  it  in  the  category  of  the  case  in 
hand,  this  language  is  employed:  "However  valuable  the  service* 
of  the  plaintiff  may  have  been,  which  do  not  appear  to  be  under- 
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rated  by  the  defendant  herself,  yet  as  she  did  not  employ  him, 
or  authorize  anyone  else  to  employ  him  in  her  suit,  the  present 
action  cannot  be  sustained/' 

The  same  view,  in  a  similar  case,  was  held  in  Chicago  etc.  B. 
R.  Co.  v.  Lamed,  26  111.  218.  To  the  same  effect  is  Turner  v. 
Myers,  23  Iowa,  391.  See,  also,  Attorney  880  General  v.  North 
American  Life  Ins.  Co.,  91  N.  Y.  57;  43  Am.  Rep.  648.  See, 
too,  Hand  v.  Savannah  etc.  K.  R.  Co.,  21  S.  C.  162,  in  which  it 
is  held,  in  this  character  of  case,  that  "no  one  can  legally  claim 
•compensation  for  voluntary  services  to  another,  however  bene- 
Hcial  they  may  be,  nor  for  incidental  benefits  and  advantages  to 
one,  flowing  to  him  on  account  of  services  rendered  to  another, 
fcy  whom  he  may  have  been  employed.'* 

Affirmed. 


ATTORNEY  AND  CLIENT— RELATION— LIEN  FOR  SER- 
VICES.—As  to  the  nature  of  the  relation,  see  Darlington's  Estate, 
147  Pa.  St.  624;  80  Am.  St  Rep.  776;  Eoff  v.  Irvine,  106  Ma,  378;  32 
Am.  St.  Rep.  609;  when  It  exists:  Wittenbrock  v.  Parker,  102  Cat  03; 
41  Am.  St.  Rep.  172.  See  monographic  note  to  Andrews  v.  Morse* 
91  Am.  Dee.  755-7G0,  on  attorney's  liens  for  compensation  and  costs. 


Barwick  V.  Motsb. 

[74  MlSBIWIPPI,  416.] 

MORTGAGES-FORECLOSURE— FRAUD  AS  DEFENSE.- 
tf,  In  an  action  for  foreclosure,  the  mortgagee  can  show  a  prima 
facie  right  to  recover  on  the  face  of  the  Instrument  without  reveal- 
ing fraud  in  the  transaction,  the  mortgagor  is  not  permitted  to 
pleald  or  show  as  a  defense  tiia  own  and  the  mortgagee's  fraudu- 
lent intention,  and  that  the  mortgage  was  made  without  consider- 
ation and  to  defraud  creditors. 

FRAUDULENT  CONVEYANCES.  —  MORTGAGES  made 
with  Intent  to  defraud  creditors  are  valid  as  between  the  parties 
thereto,  although  void  as  to  creditors,  and  voidable  as  to  all  other 
parties. 

T.  McKtiight,  for  the  appellant. 

C.  E.  Williams  and  W.  A.  Parsons,  for  the  appellees. 

418  STOCKDALE,  J.  Appellees  filed  their  bill  in  the  chan- 
cery court  of  Amite  county  to  foreclose  and  enforce  a  deed  of 
trust  given  by  appellant,  on  December  5,  1891,  to  J.  M.  Ellzey, 
-trustee,  for  appellees,  to  secure  a  note  of  that  date,  payable  De- 
cember 1,  1892,  for  $1,280.52.  Said  note  bore  a  credit  of  $600 
from  date,  and  the  bill  sought  to  collect  the  balance,  $620.52, 
and  interest.  Appellant  (defendant  below)  answered  said  bill 
at  the  July  term,  1895,  of  said  court,  and  set  up  as  defense  there* 
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to,  after  admitting  that  he  executed  the  note  and  deed  of  trust 
described  in  the  bill  of  complaint,  that  he  owed  appellees  noth- 
ing, and  the  said  note,  and  credit  on  it,  and  deed  of  trust,  were 
fictitious  and  without  consideration,  and  were  both  executed  for 
the  purpose  of  preventing  Adler,  Goldman  &  Co.,  of  St.  Louis, 
whom  appellant  owed  a  considerable  sum,  from  seizing  and  sell- 
ing hie  lands,  and  for  no  other  purpose,  and  that  the  suggestion 
to  do  that  came  from  Julius  Moyse,  one  of  complainants;  that 
he  hae  settled  with  Adler,  Goldman  &  Co.  satisfactorily;  that  he 
had  been  dealing  with  I.  Moyse  &  Sons  for  severed  years,  and  no 
settlement  was  had  between  them  on  the  5th  of  December,  1891; 
that  they  had  failed  to  give  him  credit  for  fourteen  bales  of  cot- 
ton delivered  November  2,  1889. 

The  answer  was  made  a  cross-bill,  with  a  prayer  thet  the  deed 
of  trust  be  removed,  as  a  cloud  upon  his  title,  and  the  note  can- 
celed.  Appellees  answered  the  cross-bill,  denying  every  allega- 
tion thereof  as  to  fraud,  and  asserting  that  they  had  a  full  set- 
tlement with  appellant  on  December  5,  1891,  upon  which  he 
owed  them  $620.52,  and  that  he  agreed  to  give  his  note  for  that 
amount,  and  secure  it  on  lands,  in  consideration  of  extension; 
that  when  appellees  were  having  the  deed  of  trust  drawn  up,  ap- 
pellant asked  them  to  add  $600  and  make  41°  the  note  $1,220.- 
52,  and  make  the  deed  to  correspond,  and  then  give  him  credit 
on  the  note  for  $600,  which  they  did,  to  accommodate  him,  not 
knowing  why  he  asked  it,  nor  what  was  his  object,  and  had  no 
intimation  of  anything  like  fraud,  or  delay  or  hindrance  of  other 
creditors.  Denied  receiving  the  fourteen  bales  of  cotton.  They 
denied  that  the  suggestion  came  from  them  about  making  the 
note  $1,220.52  instead  of  $620.52.  The  bill  and  answer  and 
cross-bill,  and  complainants'  answer  to  defendant's  cross-bill,  are 
all  sworn  to.  At  the  January  term,  1896,  the  cause  wns  set 
down  for  final  hearing,  and  tried  on  May  7,  1896.  The  deposi- 
tions of  Julius  Moyse  were  suppressed  because  he  failed  to  ap- 
pear and  testify  in  open  court  upon  notice  to  do  so,  and  the 
chancellor  heard  the  testimony  on  both  sides  in  open  court,  and 
went  into  a  full  investigation  of  the  accounts  and  transactions 
between  the  parties,  and  took  the  matter  under  advisement,  de- 
cree to  be  entered  in  vacation.  The  final  decree  was  entered  Au- 
gust 27,  1896.  By  this  final  decree  the  cross-bill  of  defendant 
was  denied  and  dismissed,  and  a  decree  rendered  on  the  bill 
and  answer  and  proofs,  awarding  relief  to  complainants,  and  that 
the  sum  of  $882.84  is  due  them  from  defendant,  and  that  the 
land  described  in  the  deed  be  sold  if  the  debt  be  not  paid;  and 
from  that  decree  this  appeal  comes. 

Alt  Sr.  Rip.9  Vol.  LX.-83 
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In  view  of  the  fact  that  the  chancellor  heard  the  witnesses  tes- 
tify, and  considered  the  case  deliberately,  tinder  advisement,  we 
do  not  feel  warranted  in  disturbing  his  findings  on  the  fads, 
after  a  careful  examination  of  the  evidence.  But  counsel  for 
appellant  claims  and  urges  that,  even  if  the  facts  as  to  the  in- 
debtedness would  justify  a  decree  in  favor  of  appellees,  they 
were  not  entitled  to  a  decree  in  equity,  but  their  bill  should 
have  been  dismissed;  for  it  is  apparent,  he  insists,  that  appel- 
lant and  appellees  were  both  intent  upon  delaying  the  collection 
of  their  debt  by  Adler,  Goldman  &  Co.  That  proposition  in* 
volves  {he  correctness  of  the  decree  of  the  chancellor  in  dismiss- 
ing the  cross-bill;  for  by  the  dismissal  of  the  cross-bill  the  alle- 
gations 42°  in  reference  to  Adler,  Goldman  &  Co.  were  elimi- 
nated from  the  controversy.  And  we  will  inquire  into  that  action 
first,  and  then  determine  whether  the  authorities  died  by  coun- 
sel for  appellant  have  a  bearing  on  this  case. 

The  contention  of  appellees'  counsel  is,  that  complainants  be- 
low having  been  able  to  make  out  a  prima  facie  case  without  dis- 
covering any  fraud,  if  there  were  any,  and,  the  allegations  of 
fraud  being  first  brought  into  court  by  defendant,  he  cannot  be 
heard  to  set  it  up  in  defense  of  complainants'  prima  facie  case. 
That  must  have  been  the  ground  upon  which  the  court  below 
dismissed  the  cross-bill,  and  proceeded  to  try  the  case  as  to  the 
indebtedness  between  the  parties.  It  is  laid  down  (Bigelow  on 
Frauds,  200  et  seq.)  as  a  general  rule  "that  a  party  cannot  set  up 
his  own  fraud  as  a  ground  upon  which  to  rest  his  action  or  de- 
fense." It  is  laid  down  as  the  law  in  Wiltsie  on  Mortgage  Fore- 
closures, 429,  that  "in  an  action  for  foreclosure,  where  the  mort- 
gagee can  show  a  prima  facie  right  to  recover  on  the  face  of  the 
instrument,  without  revealing  the  fraud  in  the  transection,  the 
defendant  will  not  be  permitted  to  plead  as  a  defense  his  own 
and  the  plaintiff's  fraudulent  intention,  and  that  the  mortgage 
was  without  consideration." 

In  Harvey  v.  Varney,  98  Mass.  118,  it  is  held  that  in  thai  com- 
monwealth "a  long  series  of  cases  has  established  the  rule  that 
a  transfer  of  either  real  or  personal  property,  made  with  a  view 
to  defraud  the  creditors  of  the  grantor,  although  the  grantee  has 
participated  in  this  intent,  is  good  between  the  parties,  and  void 
as  against  creditors  only,  or,  to  speak  accurately,  is  voidable  by 
creditors  at  their  election."  And  this  doctrine  prevails  as  to 
executory  contracts  as  well  as  to  executed  contracts,  although  en- 
tered into  to  prevent  the  creditors  of  the  vendor  from  attaching 
the  property:  Harvey  v.  Varney,  98  Mass.  118,  and  cases  referred 
to.    A  mortgage  for  more  than  the  amount  due,  and  a  mortgage 
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in  fraud  of  creditors,  are  not  regarded  as  turpis  causa,  which 
renders  all' contracts  void.  They  are  merely  voidable  in  favor 
421  of  creditors,  leaving  them,  in  all  other  respects,  and  as  be- 
tween the  parties,  valid:  1  Beach  on  Modern  Equity  Jurispru- 
dence, 470,  471. 

In  Bonpsteel  v.  Sullivan,  104  Pa.  St.  9,  the  court  said:  "Sul- 
livan could  not  set  up  his  own  fraud  to  defeait  the  mortgage.  If 
it  was  given  to  hinder,  delay,  or  defraud  creditors,  as  seems  to 
have  been  the  fact,  Bonesteel,  whose  case  rested  upon  this  mort- 
gage, prima  facie  executed  in  good  faith  and  for  value,  could 
recover."  Though  a  participant  in  the  fraud,  he  apparently 
stands  on  a  bona  fide  transaction,  while  the  latter,  as  the  very 
first  step  in  his  defense,  is  obliged  to  exhibit  his  own  fraud; 
hence  he  cannot  gain  the  ear  of  the  court.  It  follows  that  the 
mortgage  in  the  case  in  hand  is  good  between  the  parties.  The 
same  doctrine  is  announced  in  Williams  v.  Williams,  84  Pa.  St 
312,  and  in  Walker  v.  Brungard,  13  Smedes  &  M.  723.  The  ap- 
pellees' case  here  described  no  fraud,  and  they  were  prima  facie 
entitled  to  relief;  and  the  court  will  not  allow  the  defendant 
to  introduce  his  own  fraud  into  court,  as  his  first  step,  and 
present  it  in  a  court  of  equity  as  an  instrument  to  be  used  by  a 
court  of  conscience  to  defeat  a  cause  apparently  without  fraud. 
He  cannot  infuse  his  own  fraud  into  a  prima  facie  just  cause, 
with  his  own  hands,  and  then  invoke  the  maxim  of  "clean 
hands"  for  his  antagonist.  The  court  will  not  lend  its  ear  to  the 
cry. 

From  the  doctrines  laid  down  in  these  cases  above  cited,  and 
many  others,  it  seems  clear  that  the  court  below  rightfully  dis- 
missed the  cross-bill,  and  denied  the  ear  of  the  court  to  a  de- 
fendant for  the  purpose  of  setting  up  his  own  fraud  in  his  own 
defense,  and  tried  the  issue  between  the  parties  as  to  the  indebt- 
edness put  in  issue  by  the  pleadings,  and  that  even  if  the  deed 
of  trust  was  given  by  appellant  to  defraud  his  creditors,  and  ap- 
pellees were  aware  of  it  and  consented  to  it,  the  deed  was  good, 
as  between  the  parties,  for  the  amount  due  appellees,  and  could 
only  be  set  aside  at  the  instance  of  the  defrauded  creditors,  if 
at  all. 

Appellant's  counsel  cites  Walton  v.  Tusten,  49  Miss.  576,  42a 
and  8  American  and  English  Encyclopedia  of  Law,  771,  but  it  is 
held  in  both  that  a  fraudulent  conveyance  is  good  between  the 
parties.  The  cases  cited  by  him  in  proof  that  fraud  will  avoid 
every  contract  were  prosecuted  by  injured  creditors,  and  do  not 
apply  in  this  case.  Counsel  for  appellant  refers  us  to  Chitty 
on  Contracts,  second  edition,  page  1035,  to  show  that  fraud  ren- 


616  Jefferson  County  v.  Grafton.  [Miss. 

tiers  ft  contract  voidable  sb  initio,  both  at  law  and  equity — a 
principle  that  is  not  disputed;  but  the  contract  is  voidable  at  the 
instance  of  an  innocent  party  not  a  participant  In  the  same 
book,  two  pages  further  on,  page  1037,  it  is  laid  down  as  fol- 
lows: "It  is  not  competent  to  the  person  who  was  guilty  of  the 
fraud,  to'  avoid  the  contract  on  the  ground  thereof.  So  that 
where  a  contract  is  fraudulent,  it  may  be  valid  as  between  the 
parties  thereto,  although  void  so  far  as  it  affects  the  rights  of 
others."  The  authorities  are  abundant  and  uniform  on  the 
line  of  those  cited  in  this  opinion. 

The  court  below  heard  and  saw  the  witnesses  testify,  and,  upon 
foil  investigation  and  deliberation,  found  thai  the  note  secured 
by  the  deed  of  trust  was  a  valid  debt,  and  so  decreed  that  it 
should  be  paid.  We  do  not  find  in  the  record  in  this  case  suffi- 
cient grounds  to  induce  this  court  to  disturb  the  final  decree. 
The  decree  of  the  court  below  is  therefore  affirmed. 


FRAUDULENT  CON  VEYANCES-MORTG  AGES-RIGHTS  OF 
PARTIES— A  conveyance  made  to  hinder,  delay,  or  defraud  the 
grantor's  creditors  is  valid  between  the  parties  thereto  when  there 
is  a  consideration  to  support  it:  Brad tf eld t  v.  Cooke,  27  Or.  194;  SO 
Am.  St.  Rep.  701,  and  note.  Strangers  have  no  Interest,  and  therefore 
so  right  to  question  the  validity  of  fraudulent  conveyances;  and, 
between  the  parties  and  their  privies,  they  are  valid:  Yeend  v. 
Weeks,  104  Ala.  831;  53  Am.  St.  Rep.  50,  and  note.  In  an  action  by 
m  mortgagee  to  enforce  a  mortgage,  the  mortgagor  may  successfully 
dttspute  its  validity  by  showing  that  it  was  given  without  any  con- 
sideration, and  for  the  purpose  of  defrauding  his  creditors:  Williams 
V.  Clink,  00  Mich.  297;  30  Am.  St  Rep.  443,  and  note. 
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COUNTIES  —  PURCHASERS  FROM  —  RIGHT  TO  QUES- 
TION POWER  OF.— A  purchaser  claiming  title  to  land  under  a  con- 
veyance from  a  county  cannot  in  an  action  by  It  to  cancel  the  deed, 
defend  by  denying  that  the  county  naa  power  to  acquire  and  dis- 
pose of  the  land.  That  Is  a  matter  of  which  the  state  alone  can 
complain. 

COUNTIES— POWER  TO  SELL  LAND.— A  county  Is  not  a 
municipal  corporation  proper,  but  only  a  quasi  corporation;  and  as 
such  has  no  power  to  Fell  land  not  applied  to  a  public  use,  unless 
•neb  power  has  been  expressly  conferred  upon  it  by  statute. 

COUNTIES.  —  ONE  BOARD  OF  SUPERVISORS  IS  NOT 
BOUND  by  the  acts  of  Its  predecessors  not  within  the  scone  of 
titeir  authority. 

W.  K  Nash,  attorney  general,  and  J.  Truly,  for  the  appellant. 
8.  C.  Coffey,  for  the  appellees. 
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«*•  WHITFIELD,  J.    The  averments  of  the  bill,  00  far  at 
material  to  the  solution  of  this  case,  may  be  thus   condensed: 
That  the  county  of  Jefferson  bought,  for  four  thousand  dollars, 
on  November  17,  1874,  of  Gilchrist,  administrator,  under  a  de- 
cree of  the  chancery  court,  a  tract  of  land   on  which  were  the 
buildings  constituting  the  Fayette  Female  Academy;  that  on 
September  4,  1883,  the  board  of  supervisors  undertook  to  sell 
and  convey  said  land  to  certain   parties,  purporting  to   be  the 
trustees  of  the  Presbytery  of  Mississippi,  for  one  hundred  dollars, 
upon  the -express  condition,  set  out  in  the  order  of  the  board  and 
the  deed,  that  the  presbytery  should  "establish  and  maintain  a 
first-class  white  female  school  on  said  premises,  within  ten  years 
from  the  date  of  confirmation  of  said  sale/'  and  that,  if  said 
presbytery  should  fail  so  to  do,  then  "all  of  said  property  should 
revert  to  Jefferson  county";  that  on  May  25,  1885,  a  new  board 
of  supervisors  recited  that  the  conditions  had  been  complied  with, 
in  an  order  on  their  minutes,  and  directed  an  unconditional  deed 
to  be  made  to  said  44°  board  of  trustees  of  said  presbytery,  which 
was  made  on  May  28,  1885,  said  deed  further  reciting  that  it 
was  given  in  "full  confirmation  of  the  deed  of   September  4, 
1883";  that  on  April  5,  1884,  said  presbytery  passed  an  order, 
providing  that,  in  the  event  the  board  of  supervisors  failed  to  se- 
cure the  State  Industrial  School,  the  board  of  trustees  of  the 
Fayette  Female  Academy  should  convey  the  land  to  Rev.  D.  A. 
Planck,  upon  his  assuming  all  the  obligations  imposed  by  the 
original  contract,  and  promising  the  "support  and  encourage- 
ment of  said   presbytery"  when   the   school  "should"   become 
worthy  of  their  interest;  that  on  August  29,  1885,  Rev.  P.  S.„i 
Shaw,  president  of  the  board  of  trustees  of  the  Fayette  Female 
Academy,  executed  a  deed  of  the  land  for  one  hundred  dollara, 
to  said  D.  A.  Planck,  said  deed  reciting  that  it  was  executed  in 
pursuance  of  the  "authorization  and  qualification"  set  forth  in 
the  aforesaid  order  of  presbytery  of  April  5, 1884;  that  afterward 
said  D.  A.  Planck  and  wife  conveyed  said  land  to  appellee,  Miss 
Kaie  Wharton  (now  Grafton),  for  one  thousand  dollars  cash; 
that  Miss  Kate  Wharton  (now  Grafton)  afterward  conveyed  one 
acre  of  the  land  to  Mrs.  Catherine  Doyle,  and  the  balance  to  Mrs. 
Bell  B.  Harper,  for  the  considerations  therein  named,  that  the 
consideration  of  one  hundred  dollars  in  the  deed  from  the  board 
of  supervisors  to  said  presbytery  was  so  grossly  inadequate  as  te 
make  the  deed  amount  to  a  pure  donation  of  public  property  to 
private  individuals;  and,  finally,  that  the  conditions  set  out  in 
said  deed  were  never  complied  with,  but  violated;  that  there  was 
sot  established  and  maintained  on  said  premises,  "within  ten 
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rears  of  the  date  of  the  attempted  confirmation  of  said  pretend- 
ed sale,  a  first-class  white  female  school*';  and  that,  hence,  all 
said  property  had  reverted  to  Jefferson  county.  And,  with  the 
hill,  complainant  tendered  the  one  hundred  dollars  received  by 
the  county  on  the  alleged  sale  to  said  presbytery.  Bespondent's 
demurrer  admitted  all  the  facts  well  pleaded  in  these  averments, 
and  the  demurrer  was  sustained. 

Tt  is  first  insisted  by  appellees  that  the  county  had  no  power 
441  to  buy  this  land.  Appellees  went  in  under  the  county's  ti- 
tle, and  it  is  not  for  them  to  say  the  county  had  no  power  to 
buy.  That  is  a  matter  of  which  the  state  alone  could  complain: 
Quitman  Co.  v.  Stritze,  70  Miss.  320;  Hough  v.  Cook  County 
Land  Co.,  73  111.  28;  24  Am.  Rep.  230;  Natoma  etc.  Min.  Co.  v. 
Clarkin,  14  Cal.  544;  CowelJ  v.  SpringB  Co.,  100  U.  S.  60;  15  Am. 
ft  Eng.  PJncy.  of  Law,  1062. 

Appellees  next  insist  that  municipal  corporations  have,  gen- 
erally, the  power  to  dispose  of  property  not  held  for  public  use, 
as  an  inherent  power  belonging  to  such  corporations  (citing  15 
Am.  ft  Eng.  Ency.  of  Law,  1063);  but,  as  stated  expressly  there- 
in, even  municipal  corporations  proper  have  no  such  power  when 
it  is  withheld  by  the  law  under  which  they  are  organized,  and  a 
county  is  not  a  municipal  corporation  proper. 

It  is  next  insisted  by  appellees  that  sales  made  by  municipal 
corporations  cannot  be  annulled  because  improvidently  made, 
citing  the  same  authority.  But  it  is  expressly  therein  stated 
that  this  is  true  only  where  the  corporation  has  the  power  to 
sell,  and  the  question  here  presented  is  one  of  power  to  sell  at 
all  this  property. 

It  is  next  urged  by  appellees  that  one  board  of  supervisors  is 
bound  by  the  acts  of  its  predecessors.  But  the  authority  cited 
correctly  shows  that  this  is  true  only  where  the  acts  of  "their 
predecessors  were  within  the  scope  of  their  authority":  4  Am. 
&  Eng.  Ency.  of  Law,  375. 

This  brings  us  to  the  vital  question  in  the  case.  Did  the 
board  of  supervisors  have,  under  the  law  as  it  then  stood  (Code 
1880,  sec.  2141),  the  power  to  make  the  sale  to  the  presbytery 
of  this  property?  That  section,  after  enumerating  various  pow- 
ers, provides  that  the  board  "shall  have  such  further  powers  as 
are,  or  shall  be,  conferred  upon  them  by  law."  It  is  of  signifi- 
cant aid  in  determining  this  question  that  not  until  section  304 
of  the  code  of  1892  was  adopted  was  there  any  provision  made, 
as  is  therein  made,  that  "in  case  any  of  the  real  estate  belonging 
to  the  county  shall  cease  to  be  used  for  county,  purposes,  the 
board  of  supervisors  may  sell  and  convey  the  same,  44S  on  such' 
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terms  as  the  board  may  elect"  Counsel  for  appellees  contend 
that  this  section  is  merely  declaratory  of  what  the  law  was  with- 
out it  But  it  is  well  said,  in  4  American  and  English  Encyclo- 
pedia of  Law,  page  375,  that,  "being  creatures  of  statute,  en- 
dowed only  with  special  powers,  and  created  for  special  pur- 
poses, they  can  exercise  only  such  powers  as  are  expressly  confer- 
red by  statute,  or  which  are  necessarily  implied."  And,  again, 
at  page  379,  that  their  powers  will,  of  course,  vary  in  different 
states,  according  to  the  differing  grants  of  powers  to  them  in  such 
states.  And  the  course  of  judicial  decision  in  this  state  holds 
them  to  the  strictest  limitations  of  their  powers.  As  clearly 
put  in  Howe  v.  State,  53  Miss.  69:  "It  matters  not  whether  its 
action  ....  be  regarded  as  judicial,  legislative,  or  ministerial.' 

Excess   of   authority  in  either   capacity  is   simply  void 

They  can  do  valid  acts  only  as  empowered  by  law."    It  was  held 
in  West  Carroll  v.  Gaddis,  34  La.  Ann  928,  that  "property  do- 
nated to  a  parish,  in  fee  simple,  for  its  use  and  benefit,  and  upon 
which  a  courthouse  was  built  and  used,  cannot  be  legally  sold  un- 
der a  police  jury  ordinance,  although,  the   parish   seat  being 
changed,  the  building  was  abandoned,  and  threatened  going  to 
ruin;  that  such  sale,  having  been  made  without  legislative  au- 
thority, is  a  nullity,  and  conveyed  no  title;  and  that,  in  such  case, 
the  defendants  are  entitled  to  reimbursement  of  the  purchase 
money,  as  a  condition  precedent  to  the  recovery  of  possession  of 
the  land  by  the  plaintiff."  This  case  is  directly  in  point,  and  de- 
cisive of  this  controversy.  The  opinion  of  the  court,  by  Bermudez, 
C.  J.,  is  so  felicitously  clear  and  accurate  that  we  quote — to  adopt 
— the  following,  as  applicable  to  our  boards  of  supervisors:  "Par- 
ishes, like  counties  in  other  states,  are  involuntary  political  or  civil 
divisions  of  the  state,  designed  to  aid  in  the  administration  of  gov- 
ernment, as  state  auxiliaries  or  functionaries,  possessing  no  other 
powers  than  those  delegated,  ranking  low  down  in  the  scale  of 
corporate  existence,  and  well   distinguishable   from   municipal 
corporations  proper,  which  are  invested  with  more  extensive  44S 
powers,  and  endowed   with   more   important  functions,  and  a 
larger  measure  of  corporate  life.    As  a  rule,  they  cannot  acquire 
real  estate  unless  for  public  utility,  and  cannot  dispose  of  the 
same  after  it  has  been  acquired  and  devoted  to  public  service 
without  legislative  authority.    They  may,  however,  be  objects  of 
public  or  private  bounty,  in  the  absence  of  disabling  or  restrain- 
ing statutes.    They  do  not  acquire  for  themselves  as  a  political 
organization.    They  acquire  for  the  benefit  of  the  public — the 
people — particularly  the  local  community,  which  is  represented 
primarily  by  the  state  and  secondarily  by  them,  but  so  far  only 


620  Jefferson  County  v.  Grafton.  [Miss. 

as  the  state  has  delegated  to  them  the  power  to  do  so.  As  state 
auxiliaries,  they  cannot  dispose  of  public  property,  unless  with 
formal  sanction  of  the  state,  and  even  then  in  those  cases  only 
in  which  the  state,  violating  no  trust  and  no  contract,  and  in- 
fringing the  rights  of  no  one,  could  herself  legally  act.  Creat- 
ures they  are  wholly  dependent  upon  and  controlled  by  their 
creator.  They  have  no  life,  no  attribute,  no  power,  no  rights,  no 
obligation,  but  such  as  have  been  conferred  or  imposed  on  them/' 

The  court  clearly  shows  (at  page  933)  the  distinction  between 
the  powers  of  quasi  corporations,  like  boards  of  supervisors  and 
municipal  corporations  proper,  in  the  disposition  of  property. 
To  the  same  effect*  strongly  emphasizing  the  doctrine,  are  Com- 
monwealth v.  Rush,  14  Pa.  St.  186;  Alton  v.  Illinois  Transp.  Co., 
12  111.  38;  52  Am.  Dec.  479,  and  notes  486,  487. 

We  are  clearly  of  the  opinion,  therefore,  that  the  deed  of  the 
board  of  supervisors  to  the  board  of  trustees  of  the  presbytery, 
of  date  September  4,  1883,  and  the  similar  deed,  between  same 
parties,  of  date  May  28,  1885,  and  all  the  other  deeds  set  out 
in  the  bill  of  complaint,  are  null  and  void,  and,  as  such,  should 
be  canceled  as  clouds  upon  the  title  of  the  county;  and,  the  com- 
plainants having  tendered  with  their  bill  the  one  hundred  dollars 
purchase  money  received  by  the  county,  the  decree  is  reversed, 
the  demurrer  overruled,  and  the  cause  remanded. 


COUNTIES— NATURE  OF.— Counties  are  municipal  corporations 
created  for  the  purpose  of  convenient  local  government,  and  possess 
only  such  powers  as  are  conferred  upon  them  by  law.  They  may  be 
called  quasi  municipal  corporations  and  their  corporate  powers  are 
more  limited  that  those  of  incorporated  cities  and  towns:  Stevens  t. 
St.  Mary's  Training  School,  144  111.  336;  36  Am.  St.  Rep.  438,  and 
note.    See  monographic  note  to  Leake  v.  Lacy,  51  Am.  St.  Rep.  119. 

MUNICIPAL  CORPORATIONS-LIMITATION  OF  RIGHT  TO 
ALIENATE  PROPERTY.— A  municipal  corporation  possesses  im- 
plied power  to  alienate  or  dispose  of  its  property,  real  or  personal, 
of  a  private  nature,  unless  restrained  by  charter  or  statute,  but  it 
cannot  dispose  of  property  of  a  public  nature  in  violation  of  the  trusts 
upon  which  it  is  held:  Fort  Wayne  v.  Railway  Co.,  132  Ind.  558;  32 
Am.  St.  Rep.  277,  and  note.  See  State  v.  Laclede  etc.  Co.,  102  Ma 
472;  22  Am.  St  Rep.  789. 

MUNICIPAL  CORPORATIONS— COMMON  COUNCILS-POWER 
TO  BIND  SUCCESSORS.— One  common  council  of  a  city  cannot 
bind  its  subsequent  officials  to  build  a  hall  upon  a  particular  lot  if 
the  latter  believe  such  lot  is  not  an  advantageous  and  suitable  site 
for  such  building:  Kendall  v.  Frey,  74  Wis.  26;  17  Am.  St  Rep.  lis. 
See  monographic  note  to  Oilman  v.  County  of  Contra  Costa.  68  Am. 
Dec.  291-300,  on  the  liability  of  counties  and  mode  of  Its  enforcement 


Oct,  1896.]  Claytoh  v.  Clark.  521 


Clayton  v.  Clark. 

[74  Miauaum,  499.] 

PAYMENT- ACCEPTANCE  OF  A  SUM  LESS  THAN  THAT 
DUB.— The  acceptance  from  the  maker  by  the  payee  of  a  note  of  a 
sum  leas  than  that  actually  due,  with  a  distinct  agreement  that 
such  payment  is  made  in  full  satisfaction  of  the  debt,  accompanied 
by  a  surrender  of  the  note,  extinguishes  the  entire  debt 

Action  to  recover  on  a  promissory  note  for  two  thousand 
seven  hundred  and  eighty-nine  dollars,  less  a  credit  of  one  thou- 
sand dollars  paid  by  R.  C.  Clark,  one  of  the  makers,  to  whom 
the  note  was  surrendered  by  the  payee.  The  makers  of  the 
note  filed  pleas,  in  which  they  contended  that  such  payment  of 
one  thousand  dollars  was  received,  and  the  note  surrendered  un- 
der agreement  that  such  payment  was  in  satisfaction  of  the  whole 
debt,  which  was  extinguished  thereby.  .Plaintiff  demurred  to 
such  pleas  on  the  ground  that  the  payment  mentioned  amounted 
only  to  part  payment  of  a  much  greater  sum,  and  that  credit 
was  given  for  such  payment  by  the  declaration.  The  demurrer 
was  overruled.    Judgment  for  defendants,  and  plaintiff  appealed* 

W.  L.  Clayton,  for  the  appellant 

Blair  &  Anderson,  for  the  appellee. 

801  WOODS,  C.  J.  The  single  assignment  of  error  is  as  to 
the  action  of  the  trial  court  in  overruling  the  demurrer  inter- 
posed by  plaintiff  below  to  the  pleas  of  the  defendant.  If  the 
pleas  had  distinctly  set  up  a  payment  of  the  note  sued  on  by  the 
tender  of  one  thousand  dollars — a  lesser  sum  than  that  named 
in  the  note — by  the  debtor,  and  the  acceptance  of  this  lesser  sum 
by  the  creditor  as  full  payment  of  the  note,  in  pursuance  of  an 
agreement  of  both  parties  to  that  effect,  before  the  day  of  the  ma- 
turity of  the  note,  then  by  all  the  authorities  the  pleas  would 
have  been  good.  For  the  reason,  to  quote  Coke's  quaint  lan- 
guage in  Pbinel's  case,  3  Coke,  117,  that  "peradventure  parcel 
of  it  before  the  day  would  be  more  beneficial  to  him  than  the 
whole  at  the  day,"  Boa  as  multitudes  of  creditors  who  have 
been  in  sore  straits  can  bear  witness  to  from  happy  experience. 
But  the  pleas  do  not  aver  with  sufficient  distinctness  any  pay- 
ment before  the  day  of  the  note's  maturity;  they  only  aver  that 
about  the  30th  of  July  payment  was  made,  when  the  copy  of  the 
note  sued  on  shows  on  its  face  that  the  note  was  due  August  1st. 
It  is  to  be  observed,  however,  that  the  declaration  on  the  note 
does  not  profess  to  give  an  exact  copy  of  the  note,  bnt  only  a 
copy,  because,  as  is  alleged,  the  note  itself  was  not  in 
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the  possession  of  the  plaintiff,  but  was  then  held  by  the  de- 
fendants. Now,  to  this  declaration,  the  pleas  only  answered 
that  about  two  days  before  the  date  of  the  note's  maturity,  as 
shown  by  the  copy  sued  on,  and  not  made  from  the  original  then 
in  the  defendant's  possession,  payment  was  made  by  tender  and 
acceptance  of  the  lesser  sum  for  the  greater.  But  the  plea  is  to 
be  taken  most  strongly  against  the  pleader,  and  about  a  certain 
time  may  mean  a  day  or  a  week  or  a  month  after  the  time,  as 
well  as  a  day  or  a  week  or  a  month  before  the  time. 

We  are  unable  to  adopt  as  sound  the  argument  of  counsel  for  ap- 
pellees that  these  pleas  are  pleas  not  of  satisfaction  and  payment, 
but  only  pleas  denying  title  in  appellant  to  the  note,  because  of 
the  pleas  averring  that  the  note  had  been  transferred  and  as- 
signed by  the  payee  to  the  payor.  Whenever  there  is  shown  a 
legal  assignment  and  transfer  of  an  obligation  to  pay  money  by 
the  obligee  to  the  obligor,  necessarily  there  is  an  extinguishment 
of  the  debt,  and  in  such  case  the  debt  may  be  properly  said  to  be 
satisfied,  to  be  paid.  And,  as  perfectly  appears,  not  only  from 
the  transcript  before  us,  but  as  is  substantially  agreed  by  the 
counsel  of  the  respective  parties,  the  pleas  interposed  all  set  up 
one  and  the  same  matters  of  defense,  so  it,  also,  perfectly  appears 
that  this  defense  was  a  new  contract  entered  into  by  the  par- 
ties, whereby  it  was  agreed  that  the  payor  of  the  note  should 
pay  to  its  holder  and  owner,  and  the  latter  should  accept  from 
the  former  a  lesser  stipulated  sum  for  the  greater  sum  named  in 
the  note,  in  full  satisfaction  5a3  of  the  debt,  and  as  a  full  dis- 
charge of  the  payor  from  further  liability,  and  that  this  new 
contract,  with  the  concurrence  of  both  parties  thereto,  has  been 
completely  executed  by  payment  and  acceptance  of  the  agreed 
lesser  sum,  and  the  evidence  of  the  indebtedness  surrendered  and 
delivered  up  to  its  maker  by  its  holder. 

With  the  case  viewed  in  the  light  of  the  foregoing  elucidation 
of  the  purpose  and  effect  of  the  pleadings,  this  question — not  a 
new  one  in  our  jurisprudence — squarely  confronts  us,  vis:  Will 
the  acceptance  of  a  lesser  sum,  in  money,  by  the  payee  of  a  note, 
than  the  greater  sum  actually  due  from  the  debtor,  on  the  dis- 
tinct agreement  that  such  payment  and  acceptance  of  the  lesser 
sum  shall  extinguish  the  whole  debt  evidenced  by  the  note,  op- 
erate to  satisfy  the  note  and  discharge  the  debtor,  unlesB  the 
lesser  sum  of  money  is  paid  before  the  maturity  of  the  note  for 
the  greater  sum,  or  unless  the  lesser  sum  of  money  is  paid  at 
another  place  than  that  named  in  the  note  itself  as  the  place  of 
payment?  This  question  has,  in  two  cases,  been  remarked  upon 
by  this  court,  and,  though  not  necessary  to  the  determination  of 
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the  question  presented  in  either  case,  was,  in  both  instances,  af- 
firmatively answered,  though  in  both  the  affirmative  answer  was 
given  with  evident  reluctance  and  with  doubt  as  to  its  sound- 
ness. We  refer  to  the  cases  of  Jones  v.  Perkins,  29  Miss.  139,  64 
Am.  Dec.  136,  and  Pulliam  v.  Taylor,  50  Miss.  251.  In  the 
former  case,  the  defense  was  that  the  parties  had  contracted  to 
pay  and  to  accept  fifteen  hundred  dollars  in  New  York  in  dis- 
charge of  a  debt  for  two  thousand  dollars,  payable  by  its  terms 
in  Mississippi;  and  the  court  held,  as  is  universally  held  else- 
where, thai  this  was  a  good  defense.  But  that  defense  is  not 
the  one  now  before  us.  In  the  other  case  of  Pulliam  v.  Taylor, 
50  Miss.  251,  the  defense  was,  that  the  debtor  had  compounded 
with  his  creditor,  and  the  creditor  had  contracted  and  agreed  to 
accept  less  than  the  whole  amount  of  the  debt,  and  had  actually 
accepted  the  notes  of  the  debtor  for  the  smaller  sum,  to  be  paid 
in  installments  in  equal  annual  payments  thereafter,  the  notes 
being  secured  by  mortgage,  and  5°4  that  one  of  the  notes  had 
actually  been  paid  to  the  creditor;  and  this  was  held  to  be  a 
good  defense  to  a  suit  brought  by  the  creditor  on  the  original 
debt,  in  disregard  of  the  new  agreement  to  accept  notes  for  a 
lesser  sum.  But  neither  is  this  the  defense  before  us  in  the 
present  case. 

In  the  case  of  Burrus  v.  Gordon,  57  Miss.  93,  in  which  this 
question  was.  directly  presented  for  determination,  it  was  held 
that  the  plea  of  payment  of  a  less  sum  for  an  original  greater 
sum  was  bad;  but  the  court  contented  itself  with  the  bare  state- 
ment of  the  holding,  without  reference  to  authorities,  and  with- 
out argument. 

It  has  been  held  in  England,  though  not  unbiokenly,  nor 
without  now  and  then  hostile  criticism  from  bench  and  bar,  that 
an  agreement  by  a  creditor  with  his  debtor  to  accept  a  smaller 
sum  of  money  in  satisfaction  of  an  ascertained  debt  of  a  greater 
sum  is  without  consideration,  and  is  not  binding  upon  the  cred- 
itor, even  though  he  has  received  the  smaller  sum  agreed  upon 
in  the  new  contract.  And  in  the  United  States,  blindly  follow- 
ing what  was  supposed  to  be  settled  law  in  England  for  nearly 
three  hundred  years,  our  courts  have  uniformly  announced  ad- 
herence to  this  rule,  though,  in  most  of  the  cases  examined  by 
us,  no  such  announcement  was  necessary  to  their  determination, 
The  rule  is,  in  nearly  all  the  cases,  declared  to  have  been  first 
announced  in  PinnePs  case,  3  Coke,  117,  whereas,  an  examination 
of  that  mischievous  and  misleading  reported  case  will  make  it  ap-» 
pear  at  once  that  the  question  before  us  was  not  in  any  way  in- 
volved.   Pinnel's  plea  was,  that  before  the  maturity  of  his  bond 
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for  the  larger  earn,  plaintiff  had  accepted  a  lesser  ram  agreed 
upon  between  the  parties,  in  full  satisfaction  of  the  original  debt* 
Row,  all  the  authorities,  American  and  Knglish,  including  Coke 
himself,  agree  that  this  was  a  good  defense,  and  that  the  plaintiff 
was  bound  by  it,  if  defendant  should  properly  plead  it  to  a  suit 
for  the  entire  original  debt.  But  the  hapless  Pinnel,  in  that 
remote  period  when  courts  were  almost  as  jealous  for  the  obser- 
vance of  technical  S05  rules  of  special  pleading  as  for  the  execu- 
tion of  justice  according  to  right,  was  adjudged  to  pay  the  whole 
debt,  the  plaintiff  having  judgment  against  him  because  of  his 
"insufficient  pleading,  for/'  says  Coke,  "he  did  not  plead  that 
he  had  paid  the  five  pounds,  two  shillings,  and  twopence  in  full 
satisfaction  (as  by  law  he  ought),  but  pleaded  the  payment  of 
part  generally,  and  that  the  plaintiff  accepted  it  in  full  satisfac- 
tion." 

However  amusing  and  absurd  this  may  appear  to  us,  it  iras 
the  point  decided  in  Finnel's  case,  and  the  question  before  ua 
was  not  only  not  decided,  but  it  was  impossible  that  it  should 
have  been.  There  Pinnel  pleaded  payment  of  the  lesser  sum 
before  the  date  of  the  maturity  of  the  greater  sum  named  in  the 
bond,  and  its  acceptance  by  his  creditor  in  full  satisfaction,  and 
he  lost,  unhappy  wretch  that  he  was — born  two  or  three  cen- 
turies too  soon,  and  not  knowing  the  difference  betwixt  legal 
tweedledum  and  legal  tweedledee — because  he  pleaded  that  he 
paid  a  part  of  the  greater  original  sum  and  that  the  plaintiff 
accepted  it  in  full  satisfaction,  and  did  not  plead  that  he  paid  it 
in  full  satisfaction.  The  rule  is  found  in  Pinnel's  case,  but  it  ia 
bald  dictum,  and,  as  stated  by  Lord  Blackburn,  in  Foakes  v.  Beet, 
L.  B.  9  App.  Cas.  605,  before  the  house  of  lords,  for  the  long 
period  of  one  hundred  and  fifteen  years  after  Pinnel's  case  was 
decided  no  case  is  to  be  found  "in  which  the  question  was  raised 
whether  payment  of  a  lesser  sum  could  be  satisfaction  of  a  liqui- 
dated demand."  And  even  after  the  lapse  of  more  than  a  century, 
when  the  hoary  dictum  in  3  Coke,  Pinnel's  case,  had  by  some 
of  the  English  courts  been  thought  to  have  ripened  into  author- 
ity, the  authority  of  the  dictum  was  doubted  in  other  tribunals, 
and  its  correctness  more  than  once  denied,  as  Lord  Blackburn 
vividly  and  overwhelmingly  demonstrates.  Before  turning  to 
the  American  courts,  we  quote  with  distinct  approbation  the  ob- 
servations following,  with  which  Lord  Blackburn  concludes  hit 
opinion,  intended  to  show  that  Coke  was  mistaken  as  to  fact,  a* 
well  as  law,  in  endeavoring  to  uphold  the  rule  announced  by  the 
dictum  in  PinnePs  case,  that  500  the  new  agreement  to  pay  a  lesser 
sum  is  void  beeause  unsupported  by  any  consideration — that  is* 


r 


Oct  1896.]  Clayton  v.  Clark.  525 

that  no  benefit,  in  such  case,  inured  to  the  creditor,  viz:  "What 
principally  weighs  with  me  in  thinking  that  Lord  Coke  made  a 
mistake  of  fact  is  my  conviction  that  all  men  of  business,  whether 
merchants  or  tradesmen,  do  every  day  recognize  and  act  on  the 
ground  that  prompt  payment  of  a  part  of  their  demand  may  be 
more  beneficial  to  them  than  it  would  be  to  insist  on  their  rights 
and  enforce  payment  of  the  whole.  Even  where  the  debtor  is 
perfectly  solvent,  and  sure  to  pay  at  last,  this  often  is  so.  Where 
the  credit  of  the  debtor  is  doubtful  it  must  be  more  so." 

Turning  now  to  the  holdings  of  the  American  courts  on  this 
question,  we  are  profoundly  and  painfully  impressed  with  the 
slavish  adherence  of  the  legal  and  judicial  mind  to  precedent, 
or,  in  many  cases,  to  what  seems  to  be  precedent  only.    We  have 
seen  already  that  in  neither  of  our  own  two  reported  cases,  to 
which  we  first  referred,  was  there  any  question  of  the  effect  of 
a  payment  in  money  of  a  smaller  sum  in  full  satisfaction  of  a 
larger  sum,  after  maturity  of  this  larger  sum,  and  at  the  place 
of  payment  named  in  the  original  contract,  and  yet  in  both  in* 
stances  the  law  is  stated  to  be  as  laid  down  in  the  dictum  in 
Pin  nelV  case,  though  in  one  of  our  cases  (Jones  v.  Perkins,  29 
Miss.  139,  64  Am.  Dec.  136)  it  is  declared  that  the  rule  is  entirely 
technical,  and  not  very  well  supported  by  reasons  (as  a  New  York 
court  had  before  then  remarked),  and  "that  it  requires  but  very 
slight  consideration  to  support  suoh  contracts" — that   is,  con- 
tracts to  pay  a  lesser  sum  for  and  in  full  satisfaction  of  a  greater 
original  debt.    Tn  the  other  case  in  our  reports  (Pulliam  v.  Tay- 
lor, 50  Miss.  251)  the  court  said:  "The  reason  given  by  Lord 
Ellenborongh,  in  Fitch  v.  Sutton,  5  East,  232"  (the  first  case,  in 
Lord  Blackburn's  opinion,  in  which  the  dictum  in  PinnelPs  case 
is  acted  upon  as  authority,  unmistakably),  "why  the  acceptance 
of  a  lees  sura  in  money  than  is  actually  due  will  not  extinguish 
the  whole  debt,  though  received  by  the  creditor  upon  that  condi- 
tion, is  that  there  must  be  some  consideration  for  the  relinquish- 
ment fwr  beyond  the  amount  paid — something  to  show  the  possi- 
bility of  benefit  to  the  creditor.    It  is  well  settled  on  authority 
that  if  the  creditor  accept  some  other  thing — as  a  chattel  of  much 
less  value — it  could  be  pleaded  in  satisfaction.     There  is  no 
sound,  rational  distinction  between  the  acceptance  of  an  article 
of  property,  worth  just  half  the  amount  of  the  debt,  especially 
such  commodities  as  cotton  or  iron,  that  have  a  definite  market 
value,  and  the  acceptance  of  half  the  amount  of  the  debt  in 
money."    And  yet,  although  in  both  our  cases  the  rule  under 
consideration  is  denounced  in  the  opinions  as  entirely  technical, n 
"not  well  supported  by  reasons,"  not  sound,  and  irrational,  it  is 
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nevertheless,  seemingly  agreed  in  both  thai  the  acceptance  of  a 
less  sum  in  money  than  is  actually  due  will  not  extinguish  the 
debt,  though  in  neither  case  was  any  such  point  before  the  court 
for  adjudication* 

In  New  York,  where  the  dictum  in  Pinnel's  case  has  been 
received  as  authority,  the  highest  court  has  said:  "It  is  true  there 
does  not  seem  to  be  much,  if  any,  ground  for  distinction  between 
such  a  case  [one  where  the  debtor  offers  additional  security  for 
a  smaller  sum  and  the  creditor  accepts  such  security  for  the 
smaller  sum  as  satisfaction  for  the  whole  debt]  and  one  where 
a  less  sum  of  money  is  paid  aud  agreed  to  be  accepted  in  full, 
which  would  not  be  a  good  plea.    But  the  distinction  is  as  sound 
as  that  which  exists  between  the  cases  of  receiving  a  less  sum  of 
money  and  an  article  of  property  just  half  the  value,  which  would 
constitute  a  perfect  defense.    The  rule  that  the  payment  of  a  less 
sum  of  money,  though  agreed  by  the  plaintiff  to  be  received  in 
full  satisfaction  of  a  debt  exceeding  that  amount,  shall  not  be 
so  considered  in  contemplation  of  law,  is  technical,  and  not  very 
well  supported  by  reason.    Courts,  therefore,  have  departed  from 
it  upon  slight  consideration":  Kellogg  v.  Richards,  14  Wend. 
116.  It  is  worthy  of  curious  note  that  neither  in  this  case,  nor  in 
that  of  Boyd   v.  Hitchcock,  20  Johns.  76, 11  Am.  Dec.  247,  on 
which  this  case  rests,  was  there  any  plea  of  B08  payment  of  a  les- 
ser sum  of  money  in  satisfaction  of  a  greater  sum  in  an  original 
debt,  but  in  one  case  the  point  involved  was  whether  a  creditor, 
on  a  compromise  with  his  debtor,  who  accepts  the  note  of  a  third 
party  for  a  less  sum  than  the  original  debt  due  him,  in  full  pay- 
ment of  his  debt,  may  recover  any  part  of   his  original   debt  be- 
yond that  secured  by  the  note  of  the  third  person;  and,  in  the 
other  case,  the  point  was  whether  a  debtor,  who  gives  his  note 
indoreed  by  a  third  party  as  further  security  for  a  part  of  a 
larger  original  debt,  which  is  accepted  by  the  creditor  in  full 
satisfaction  of  the  whole  debt,  may  plead  this  in  bar  of  a  recov- 
ery on  the  original  demand.    And,  in  both  cases,  the  debtor  was 
held  discharged  from  the  original  debt  beyond  the  sum  secured 
by  the  note  of  the  third  person,  or  that  secured  by  the  note  of 
the  debtor  for  the  smaller  sum,  and  indorsed  by  a  third  party. 

In  Harper  v.  Graham,  20  Ohio,  105,  the  general  rule  was  an- 
nounced in  about  the  terms  employed  in  the  other  cases  cited 
by  us,  and  its  utter  absurdity  exposed  in  vigorous  phrase.  Says 
the  opinion:  "The  history  of  judicial  decisions  upon  the  sub- 
ject has  shown  a  constant  effort  to  escape  from  its  absurdity  and 

injustice We  see,  then,  that  the  payment  of  a  less  sum 

than  is  due,  the  day  before  the  debt  falls  due,  will  discharge  it; 
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payment  at  another  place  than  is  stipulated  will  do  so;  the  de- 
livery of  a  collateral  article  of  any  value  will  do  so;  the  acceptance- 
of  the  debtor's  note  with  security,  the  note  of  a  third  person,  or 
even  the  negotiable  note  of  the  debtor  himself,  will  do  so.  And 
jet  the  payment  of  as  much  money  in  hand  as  is  called  for  by 
such  note  will  have  no  such  effect,  although  it  is  demonstrable 
that  the  utmoet  that  the  creditor  can  get  from  such  note  cannot 
exceed  in  amount  that  which  he  gets  in  hand  in  the  other  case, 
without  trouble,  delay,  or  expense.  It  may  seem  to  some  persons 
not  having  a  great  veneration  for  these  institutions  of  antiquity, 
for  which  no  reason  can  be  given,  that  a  rule  so  effectually  under- 
mined, and  having  neither  rhyme  nor  reason  to  support  it,  ought 
to  be  at  once  5<)0  overruled  and  the  whole  matter  placed  upoa 
the  footing  of  reason  and  common  sense,  especially  as  the  ex- 
igencies of  modern  commerce  frequently  compel  the  most  de- 
serving men,  with  the  aid  of  friends,  to  compromise  their  debts 
for  less  than  the  amount  due — an  operation  mutually  beneficial 
to  both  debtor  and  creditor,  as  the  creditor  gets  a  part,  where 
otherwise  he  would  lose  the  whole,  and  the  debtor  is  left  free  to 
commence  again  with  the  hope  of  better  success.  These  consid- 
erations will  necessarily  arise  whenever  it  becomes  necessary  to 
decide  the  general  question.  In  this  case  we  aspire  to  nothing 
higher  than  to  follow  in  the  footsteps  of  the  sages  of  the  law, 
and  hold  this  one  of  the  cases  'taken  out*  of  the  rule,  because 
the  money,  by  the  original  obligation,  was  payable  in  Ohio, 
whereas  the  lesser  sum  of  money  was  paid  at  another  place,  to 
wit,  in  Arkansas/' 

The  absurdity  and  unreasonableness  of  the  rule  seem  to  be 
generally  conceded,  but  there  also  seems  to  remain  a  wavering, 
shadowy  belief  in  the  fact,  falsely  so  called,  that  the  agreement 
to  accept,  and  the  actual  acceptance  of,  a  lesser  sum  in  the  full 
satisfaction  of  a  larger  sum,  is  without  any  consideration  to 
support  it— that  is,  that  the  new  agreement  confers  no  benefit 
upon  the  creditor.  However  it  may  have  seemed  three  hundred 
years  ago  in  England,  when  trade  and  commerce  had  not  yet 
burst  their  swaddling  bands,  at  this  day  and  in  this  country, 
where  almost  every  man  is  in  some  way  or  other  engaged  in 
trade  or  commerce,  it  is  as  ridiculous  as  it  is  untrue  to  say  that 
the  payment  of  a  lesser  part  of  an  originally  greater  debt,  cash 
in  hand,  without  vexation,  cost,  and  delay,  or  the  hazards  of  lit- 
igation in  an  effort  to  collect  all,  is  not  often — nay,  generally — » 
greatly  to  the  benefit  of  the  creditor.  Why  shall  not  money — 
the  thing  sought  to  be  secured  by  new  notes  of  third  parties, 
notes  whose   payment  in  money  is   designed   to  be  secured   by 
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mortgage  and  even  negotiable  notes  of  the  debtor  himself— 
why  shall  not  the  actual  payment  of  money,  cash  in  hand, 
fee  held  to  be  as  good  consideration  for  a  new  agreement,  as  bene- 
ficial ffl°  to  the  creditor,  as  any  mere  promises  to  pay  the  same 
amount,  by  whomsoever  made  and  howsoever  secured?  And 
why  may  not  men  make  and  substitute  a  new  contract  and 
Agreement  for  an  old  one,  even  if  the  old  contract  calls  for  a 
money  payment?  And  why  may  one  accept  a  horse  worth  one 
hundred  dollars  in  full  satisfaction  of  a  promissory  note  for  one 
thousand  dollars,  and  be  bound  thereby,  and  yet  not  be  legally 
bound  by  his  agreement  to  accept  nine  hundred  and  ninety-nine 
-dollars,  and  his  actual  acceptance  of  it,  in  full  satisfaction  of  the 
one  thousand  dollar  note?  No  reason  can  be  assigned,  except 
that  just  adverted  to,  and  this  rests  upon  a  mistake  in  fact.  And 
a  rule  of  law  which  declares  that,  under  no  circumstances,  how- 
ever favorable  and  beneficial  to  the  creditor,  or  however  hard 
and  full  of  sacrifice  to  the  debtor,  can  the  payment  of  a  lew  sura 
of  money  at  the  time  and  place  stipulated  in  the  original  obliga- 
tion, or  afterward,  for  a  greater  sum,  though  accepted  by  the 
creditor  in  full  satisfaction  of  the  whole  debt,  ever  amount  in 
law  to  satisfaction  of  the  original  debt,  is  absurd,  irrational,  un- 
supported by  reason,  and  not  founded  in  authority,  as  has  bee* 
-declared  by  courts  of  the  highest  respectability,  and  of  last  re* 
sort,  even  when  yielding  reluctant  assent  to  it.  We  decline  to 
adopt  or  to  follow  it,  and  if  there  is  anything  in  the  cases  of 
Jones  v.  Perkins,  29  Miss.  139,  64  Am.  Dec.  136,  or  Pulliam  v. 
Taylor,  50  Miss.  251,  which  may  be  regarded  as  sanctioning  the 
rule  that  the  payment  of  a  less  sum  of  money,  though  agreed 
to  be  received  in  full  satisfaction  of  a  debt  greater  in  amount  than 
such  agreed  payment,  shall  not  be  eo  considered  in  legal  con- 
templation, then,  to  that  extent,  those  cases  are  hereby  over- 
ruled; and  th*  case  of  Burrus  v.  Gordon,  57  Miss.  93,  in  so  far 
as  it  sanctions  the  rule  we  are  combating,  is  hereby  overruled. 
Affirmed. 


PAYMENT— ACCEPTANCE  OP  LESS  THAN  SUM  DUE.— A 
debtor  may  agree  to  receive  anything  In  payment:  Dunham  v.  Peter- 
son, 5  N.  Dak.  414;  57  Am.  St.  Rep.  556.  Whether  the  payment  of  a 
less  sum  will  operate  as  a  discharge  of  the  entire  debt  when  the  par- 
ties  agree  that  It  shall  be  in  full  satisfaction  depends  entirely  upon 
whether  there  is  any  consideration  existing  to  support  such  agree- 
ment. The  slightest  consideration  will  suffice  to  answer  the  require- 
ments of  this  rule  and  make  the  agreement  binding:  Monographic 
note  to  Jones  v.  Perkins,  64  Am.  Dec.  139;  Spann  v.  Baltzeli,  1  Fla, 
501;  46  Am.  Dec.  346.  An  agreement  by  the  holder  of  a  single  bill  to 
relinquish  clnlm  to  interest  which  had  accrued  thereon,  and  to  ac- 
cept the  payment  of  the  principal  In  full  satisfaction  of  the  debt. 
Is  without  consideration,  and  the  debt  is  not  discharged:  Emmltts- 
trorg  B.  B.  Co.  v.  Donoghue,  07  Md.  383;  1  Am.  St  Rep.  396,  and  note. 
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Zaohbry  v.  Mobile  &  Ohio  Eatlroad  Company 

[74  MISSISSIPPI,  600.] 

CARRIERS  OF  PASSENGERS  —  REFUSAL  TO  GARRY 
BLIND  PERSON.— A  common  carrier  of  passengers  cannot  refuse 
to  carry  a  person,  otherwise  qualified,  upon  the  sole  ground  that 
he  Is  blind. 

J.  L.  Buckley  and  D.  W.  Heidelberg,  for  the  appellant 

C.  M.  Wright  and  A.  J.  Russell,  for  the  appellee. 

08  STOCKDALE,  J.  On  the  13th  of  March,  1896,  appellant 
exhibited  his  declaration  in  the  circuit  court  of  Clarke  county, 
alleging  that,  for  several  years,  he  had  been  traveling  on  ap- 
pellee's road,  and  had  business  at  various  stations,  and  had  never 
given  cause  of  complaint  to  appellee's  servants,  and  no  objection 
had  been  made  to  his  riding  on  appellee's  trains  until  January 
25,  1896,  and  February  23, 1896,  at  which  times  appellee  refused 
to  sell  him  tickets  from  Chickora  to  Vinegar  Bend,  and  from 
Vinegar  Bend  to  Buckatunna,  which  was  humiliating  and  annoy* 
ing,  he  being  away  from  home;  that,  on  March  13,  1896,  he  was 
again  denied  a  ticket  to  ride  on  defendant's  road,  at  Stonewall 
station,  and  that,  on  all  these  occasions,  he  offered  to  the  agents 
of  said  road  the  price  of  the  fare,  and  had  engagements  that  he 
was  deprived  of  filling  cm  account  of  the  willful  refusal  of  ap- 
pellee's agents  to  sell  him  tickets;  that  appellee  had  no  other 
reason  for  refusing  him  passage  than  that  appellant  was  blind, 
which  is  true. 

To  this  declaration  appellee  (defendant  below)  interposed  a 
demurrer,  upon  the  ground  that  the  declaration  shows  that  the 
plaintiff  was  blind,  and  was  not  a  fit  person  to  travel  by  him- 
self, and  that,  as  a  matter  of  law,  defendant  had  a  right  to 
544  decline  to  sell  plaintiff  a  ticket  unless  accompanied  by  an  at- 
tendant. The  court  below  sustained  the  demurrer,  and  plaintiff 
appealed. 

The  demurrer  admitting  the  truth  of  the  allegations  of  the 
complaint,  one  of  which  is  to  the  effect  that  the  appellant  had 
been  riding  on  appellee's  road  for  several  years,  pursuing  his 
occupation,  and  had  given  no  cause  of  complaint,  and  none  had 
ever  been  made  until  January  25,  1896,  and  that  the  sole  reason 
for  rejecting  him  as  a  passenger  was  his  blindness,  it  follows 
that  the  naked  question,  detached  from  any  attending  circum- 
stances, is  whether  a  person,  otherwise  qualified,  may  be  rejected 
as  a  passenger  for  the  sole  reason  that  he  is  blind,  and  this  court 
is  asked  to  announce  that  to  be  the  law.  There  seems  to  be  • 
scarcity  of  decisions  on  the  precise  point. 

JLm.  St.  Kip.,  Vol.  LX.— 84 
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In  Borer  on  Bailroads,  volume  2,  page  957,  it  is  laid  down  as 
the  law  that,  "as  common  carriers  of  persons,  railroad  companies 
are  ordinarily  bound  to  carry,  according  to  their  reasonable  rules 
and  regulations,  and  in  accordance  with  their  regular  time  cards, 
all  persons  who  apply  to  be  carried,  and  are  ready  to  pay,  and  do 
pay,  the  usual  fare  when  required,  except  unsuitable  persons, 
hereinafter  mentioned."  These  exceptions  axe  those  who  desire 
to  injure  the  company,  notoriously  bad  or  justly  suspicious  per- 
sons, gross  or  immoral  persons,  drunken  persons,  and  those  who 
refuse  to  obey  the  rules.* 

It  is  laid  down  in  Angell  on  Carriers,  section  524,  to  be  the 
common  law  that  "it  is  the  duty  of  public  oi  common  carriers 
of  persons  to  receive  all  persons  who  apply  for  a  passage?'  (these 
words  italicized).  In  section  .525  it  is  said:  "It  is,  in  fact*  beyond 
all  doubt  that  the  first  and  most  general  obligations  on  the  part 
of  public  carriers  of  passengers,  whether  by  land  or  water,  is 
to  carry  persons  who  apply  for  a  passage." 

These  arc  the  general  rules,  subject  always  to  the  exceptions 
enumerated;  but  we  have  not  found  any  decision  holding  thait* 
as  a  matter  of  law,  a  person  can  be  rejected  because  he  is  blind. 
It  is  urged  by  counsel  for  appellee  that  a  rule  of  a  railroad 
zas  company  authorizing  the  refusal,  by  its  agents,  of  an  infirm 
passenger,  unless  provided  with  an  assistant,  is  reasonable  and  de- 
manded by  the  convenience  of  the  traveling  public.  A  propo- 
sition we  do  not  controvert,  but  in  this  case  there  is  nothing  in 
the  record  to  show  that  appellee  had  made  or  promulgated  such  a 
rule.  On  the  contrary,  it  is  alleged  in  the  complaint  and  admitted 
by  the  demurrer  that  appellant  was  not  infirm  but  robust,  able 
to  take  care  of  himself,  and  to  comply  with  the  rules  applying 
to  passengers  generally;  that  he  had  been  traveling  on  appellee's 
road  for  several  years,  and  given  no  cause  of  complaint  to  ap- 
pellee's servants,  and  none  was  ever  made.  All  this  being  ad- 
mitted by  the  demurrer,  the  doctrines  laid  down  in  Sevier  v. 
Vicksburg  etc.  B.  B.  Co.,  61  Miss.  10,  48  Am.  Bep.  74,  relied  on 
by  appellee,  do  not  apply  to  this  case.  There  is  nothing  to  show 
that  appellant  was  informed  that  the  absence  of  an  attendant  was 
the  cause  of  his  rejection,  and  nothing  to  show  that  he  needed 
one.  Appellee's  counsel  contends  that  infirm  passengers  require 
more  and  extra  care,  and  for  that  reason  railroad  companies  have 
the  right  to  reject  them.  But  appellee  admits,  by  its  demurrer, 
that  appellant  was  not  such  a  passenger,  and  had  never  required 
extra  care. 

We  do  not  desire  to  intimate  any  opinion  as  to  what  regula- 
tions and  rules  railroad  companies  may  make  as  to  passengers, 
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but  we  decline  to  hold  that,  as  a  proposition  of  law,  stripped  of 
all  attending  circumstances,  public  carriers  of  passengers  can 
reject  a  person  otherwise  qualified,  upon  the  sole  ground  that 
lie  is  blind. 

The  judgment  of  the  court  below  is,  therefore,  reversed,  the 
demurrer  overruled  and  the  cause  remanded* 


CARRIERS-RIGHT  TO  MAKE  RULES  AS  TO  PASSENGERS. 
A  railroad  bas  a  right  to  make  and  enforce  rules  and  regulations  la 
regard  to  the  admission  of  passengers  to  its  trains  provided  such, 
rules  are  reasonable:  Northern  Cent.  Ry.  Co.  v.  O' Conner,  76  M"d. 
207;  35  Am.  St.  Rep.  422.  But  a  commou  carrier  cannot  reject  or 
receive  a  customer  at  pleasure:  Holllster  v.  Kowlen,  10  Wend.  234; 
82  Am.  Dec.  455.  He  is  bound  to  receive  passengers  and  goods  if 
he  have  room  and  transport  them  for  a  reasonable  compensation: 
Cole  v.  Goodwin,  10  Wend.  251;  32  Am.  Dec.  470.  See  extended  note 
to  Commonwealth  v.  Power,  41  Am.  Dec.  484.  But  it  is  proper  to 
refuse  to  carry  one  whose  person  or  clothing  is  filthy  or  disgusting, 
or  who  is  affected  with  a  contagions  disease,  or  is  Infested  with 
vermin:  Note  to  Vinton  v.  Middlesex  R.  R.  Co.,  87  Am.  Dec  716;  717. 
Bee  Illinois  Cent  R.  R.  Go.  v.  Whittemore,  92  Am.  Dec  13a 


Alliance  Trust  Company  v.  Nbttlbton  Hard- 
ware Company. 

[74  Mississippi,  685.] 

NOTICE— DEED  AS— PURCHASER  OP  TIMBER.— A  re- 
corded deed  is  notice  of  the  title  of  the  owner  of  land  to  one  who 
buys  timber  standing  thereon  from  another,  although  the  latter  is 
In  possession. 

NOTICE.— LIS  PENDENS  to  notice  to  one  who  buys  timber 
standing  on  land  from  a  party  to  a  suit  of  the  rights  and  interest 
of  the  complainant  therein. 

TROVER  OR  TRESPASS  FOR  REMOVING  TIMBER.— The 
owner  of  land  who  has  keen  disseised  may,  after  re-entry,  main- 
tain  trover  or  trespass  de  bonis  asportatis  against  the  disseisor,  his 
vendee,  or  strangers  for  timber  cut  from  his  land  while  be  was 
oat  of  possession. 

PLEADING.— THE  HILARY  RULES  of  pleading  are  not  In 
force  in  Mississippi 

TRESPASS.— PLEA  OP  NOT  GUILTY  DOES  NOT  ADMIT 
the  possession  In  trespass,  nor  does  it  admit  plaintiff's  title  in  tres- 
pass de  bonis  asportatis  or  In  trover. 

Action  to  recover  the  value  of  timber  cut  and  removed  from 
land.  S.  H.  Taylor  and  wife  executed  a  deed  of  trust  on  said 
land  to*  secure  a  debt,  which  was  afterward  foreclosed  and  the 
land  purchased  by  the  plaintiff.  The  land,  however,  was  sold  un- 
der an  execution  after  the  making  but  before  the  foreclosure 
of  such  deed  of  trust,  and  purchased  by  E.  B.  K.  Taylor.  This 
execution  sale  was  vacated  by  suit  between  the  plaintiff  and 
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said  Taylor,  and  the  report  of  that  action  appears  in  Taylor  t. 
Alliance  Trust  Co.,  71  Miss.  694.  Pending  said  suit  the  trees 
were  cut,  to  recover  for  which  the  present  suit  was  instituted. 
Plaintiff's  evidence  showed  that  defendant  cut  the  timber  after 
plaintiff's  deed  and  deed  of  trust  were  recorded.  Defendant  did 
not  deny  this,  but  claimed  to  have  purchased  the  timber  from 
Taylor  then  in  possession  of  the  land,  and  denied  actual  notice 
of  such  deeds  or  such  suit.  Plaintiff  was  in  possession  of  the 
land  when  this  suit  was  brought.  Judgment  for  defendant,  and 
plaintiff  appealed. 

W.  D.  Anderson  and  Gilleylen  &  Leftwich,  for  the  appellant 

W.  R.  Harper,  for  the  appellee. 

887  WHITFIELD,  J.  That  the  appellant  is  the  real  owner  of 
the  land  from  which  the  trees  were  cut,  whose  actual  value  is 
sought  in  this  suit  to  be  recovered,  and  had  title,  was  settled 
in  Taylor  v.  Alliance  Trust  Co.,  73  Miss.  694.  The  declaration 
in  this  case  contains  three  counts — trespass  quare  clausum  fregit, 
trespass  de  bonis  asportatis,  and  trover.  The  plea  of  not  guilty 
was  interposed  to  all  these  counts,  as  was  also  the  plea  nil  debet. 
It  is  not  disputed  that  the  appellee  got  the  timber  from  Taylor, 
who  had  no  title,  and  has  converted  it  to  its  own  use.  The  trees 
were  cut  by  employes  of  the  appellee,  acting,  as  appellee  claimed, 
as  Taylor's  agents.  It  is  shown,  also,  that,  when  cut>  the  deed  of 
appellant  was  of  record,  and  the  former  chancery  suit  in  which 
appellant's  title  was  established,  begun  before  the  code  of  1893 
wont  into  effect,  was  pending,  and  that  the  appellee  was  not  in 
possession  of  the  land.  It  is  manifest  from  the  588  record  that 
the  case  was  made  to  turn  in  the  court  below  on  the  fact  that 
appellee  bought  from  Taylor,  as  is  alleged,  in  good  faith,  without 
actual  notice  of  appellant's  title;  and  although  appellant's  deed 
was  duly  recorded,  and  its  bill  pending — governed,  as  to  the  lis 
pendens  notice,  by  the  law  prior  to  the  code  of  1892 — the  court 
modified  instructions  3,  4,  and  5,  asked  by  plaintiff  so  as  to  hinge 
plaintiff's  right  to  recover  on  the  want  of  such  actual  notice. 
These  modifications  were  all  erroneous.  No  notice  was  necessary, 
anrl.  if  any  had  been,  the  appellee  was  charged  with  knowledge 
of  the  true  state  of  the  title  by  the  record  of  the  deed  of  appel- 
lant, and  was  bound  also  by  the  lis  pendens  notice:  Evans  y. 
Miller,  58  Miss.  120;  38  Am.  Bep.  313:  Allen  v.  Poole,  54  Miss. 
323.  The  charges  should  have  been  given  as  asked,  as  should 
also  charges  6,  7.  8,  and  9.  As  to  the  ninth,  plaintiff  only  asked 
for  the  value  of  the  trees  standing  in  the  woods,  which,  as  shown 
by  the  evidence,  was  several  hundred  dollars  less  than  their  value 
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at  the  mill.  If  appellant  was  willing  to  take  less  than  it  was  en- 
titled to  (as  to  which  see  Skinner  v.  Pinney,  19  Fla.  42,  45  Am. 
Bep.  1),  appellee  would  be  benefited,  not  harmed,  thereby.  And 
the  charge  No.  1,  given  for  appellee,  was  erroneous  for  reasons 
above  stated. 

But  it  is  insisted  with  great  ingenuity  and  earnestness  that 
neither  trespass  de  bonis  asportatis  nor  trover  will  lie  to  recover 
of  a  purchaser  from  a  disseisor,  or  from  the  disseisor  himself, 
the  value  of  trees  cut  from  the  land  of  the  true  owner,  during 
possession  by  such  disseisor.  It  is  said  that  the  doctrine  of  Em- 
rich  v.  Ireland,  55  Miss.  390,  goes  to  the  extent  of  holding  only 
that  trespass  quare  clausum  fregit  may  be  brought  against  the 
desseisor  to  recover  damages  to  the  close  intermediate  the  disseisin 
and  re-entry  by  the  true  owner  after  re-entry;  thai  case  being  a 
suit  to  recover  the  damages  to  the  freehold  occasioned  by  the  re- 
moval of  a  log  house  and  fence.  The  reason  assigned  for  the 
distinction  is,  that  the  possession  of  the  true  owner,  by  a  legal 
fiction,  relates  back  for  this  particular  purpose  of  bringing  quare 
clausum  fregit  for  such  damages  to  589  the  freehold,  and  for 
that  purpose  only,  and  that  it  does  not  so  relate  back  to  enable 
the  true  owner,  after  re-entry,  to  recover  the  value  of  trees  sev- 
ered from  the  freehold  intermediate  the  disseisin  and  the  re-en- 
try from  a  disseisor  who  has  so  cut  them  while  in  possession, 
or  any  purchaser  from  him,  or  any  second  disseisor;  and  Broth- 
ers v.  Hurdle,  10  Ired.  490,  51  Am.  Dec.  400,  is  cited  in  support 
of,  and  does  squarely  maintain,  the  contention. 

But  the  precisely  opposite  doctrine  is  announced  in  an  opin- 
ion of  great  force  by  Savage,  C.  J.,  in  Morgan  v.  Varick,  8  Wend. 
687,  in  the  course  of  which  it  is  said  with  great  power:  "If  that 
be  law,  any  irresponsible  person  may  turn  the  owner  forcibly  out 
of  possession  of  his  real  estate,  sell  the  buildings  and  the  timber, 
and  thereby  destroy  the  value  of  the  property;  he  may  sell  it,  too, 
under  ever  so  suspicious  circumstances,  ....  and  according  t*> 
the  doctrine  quoted  [the  identical  doctrine  of  Brothers  v.  Hurdle, 
10  Ired.  490,  51  Am.  Dec.  400],  the  purchaser  is  safe,  and  the 
owner  has  no  remedy."  And  the  law,  as  thus  announced,  is  also 
emphatically  approved  in  Trubel  v.  Miller, 48  Conn.  847, 40  Am. 
Rep.  177,  and  Green  v.  Biddle,  8  Wheat.  75,  and  by  Mr.  Freeman 
in  a  note  of  great  clearness  and  learning  to  Anderson  v.  Hapler, 
85  Am.  Dec.  318,  where  he  distinctly  shows  that  the  possession 
relates  back  to  enable  the  owner,  after  re-entry,  to  bring  tres- 
pass de  bonis  or  trover  for  timber,  etc.,  cut  and  carried  away  by 
the  disseisor,  while  in  possession,  against  such  disseisor,  and 
then,  after  adverting  to  the  authorities  holding  that  such  suit 
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could  not  be  brought  against  strangers  or  anyone  other  than 
the  disseisor,  he  says:  "On  the  other  hand,  there  is  weighty  au- 
thority to  the  contrary,  and  to  the  effect  that,  after  re-entry,  the 
disseisee  may  have  his  action  of  trespass,  either  against  the  dis- 
seisor, his  lessee,  donee,  or  feoffee,  or  against  a  stranger,  for 
mesne  profits  and  trespass   done  during  the  disseisin,  on   the 
ground,  of  course,  that  by  relation  the  possession  is  regarded  as 
having  been  continuously  in  the  plaintiff  since  the  disseisin": 
Citing,  with  approval,  Morgan  v.  Varick,  8  Wend.  587  590  (so 
unsatisfactory  to  Pearson,  J.,  in  Brothers  y.  Hurdle,  10  Ired. 
490,  51  Am.  Dec.  400)  and  many  others.    And  Mr.  Freeman 
then  adds  that  "strangers  against  whom  the  doctrine  of  relation 
is  not  effectual,  should  be  strangers  who  enter  under  a  title  upon 
which  they  ore  justified  in  relying.    The  doctrine  of  relation 
regards  the  disseisee  as  having  been  in  possession  during  the 
whole  period  of  disseisin,  and,  therefore,  after  re-entry,  the  law 
cannot  regard  the  disseisor  as  having  been  in  possession  at  all, 
since  one  or  the  other  must  have  the  possession.    Therefore,  after 
ouster,  the  disseisor  has  no  action  against  the  trespasser  during 
his  possession,  and  consequently  the  true  owner  will  have  the 
remedy,  there  being  no  wrong  without  a  remedy  but  against  the 
trespasser  only.    It  is  worthy  of  special  observation  that  in  this 
case  of  Brothers  y.  Hurdle,  10  Ired.  490,  51  Am.  Dec.  400,  it  is 
held  that  such  trees  severed,  as  described  above,  become  chattels, 
but  do  not  become  the  property  of  the  owner  of  the  land,  be- 
cause it  is  said  "he  is  out  of -possession,  and  has  no  right  to  the 
immediate  possession  of  the  thing/'  etc.    It  is  true  that  the  prop- 
erty whose  value  was  there  sued  for  in  trover  was  some  fodder 
raised  by  the  disseisor  while  in  possession,  and  stacked,  but  the 
court  properly  repudiated  any  distinction,  as  to  the  proposition 
under  consideration,  between  severed  fodder  and  severed  trees   ■ 
fructus  industriales  and  fructus  naturales. 

But  the  veiy  opposite  of  this  doctrine  is  held  in  Harris  v.  New- 
man,  6  How.  (Miss.)  654-658,  and  in  Evans  ▼.  Miller,  58  Miss. 
120;  38  Am.  Bep.  313.  In  the  first-named  case,  Harris  ▼.  New- 
man, 6  How.  (Miss.)  654,  Sharkey,  C.  J.,  declared  that  if  Har- 
ris, the  defendant  in  trover,  had  really  had  title  and  right  of 
possession,  trover  could  not  have  been  maintained,  "because,  be- 
ing owner  of  the  timber  before  it  was  cut  into  wood,  he  would 
own  the  wood  also,"  and  (page  658)  that,  "when  trees  are  sev- 
ered from  the  soil,  •  •  •  .  the  right  of  the  owner  of  the  trees  is 
not  divested,"  etc.  It  was  an  action  of  trover  by  Newman,  the 
true  owner,  for  the  value  of  cord  wood  cut  by  Harris,  the  dis- 
seisor, while  in  possession,  Newman  having  re-entered. 
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801  It  is  further  to  be  noted  that  Brothers  v.  Hurdle,  10  Ired. 
490,  51  Am.  Dec.  400,  is  a  North  Carolina  case,  and  that  it  is 
shown  by  Mr.  ProffaU,  in  the  note  to  Hostler  v.  Skull,  1  Am. 
Dec.  585,  that  the  "courts  of  North  Carolina  have  gone  further 
than  any  of  our  courts  in  requiring  both  title  and  possession 
to  maintain  trover,"  and  that  Brothers  v.  Hurdle,  10  Ired.  490, 
51  Am.  Dec.  400,  though  adhered  to  in  Branch  y.  Morrison,  5 
Jones,  17,  69  Am.  Dec.  770,  was  criticised  therein  by  counsel. 
The  reasoning  in  the  case  is  wholly  unsatisfactory  to  us.  But 
the  view  we  take  is  supported,  also,  by  Liford's  case,  found  in 
6  Coke,  46  b  (not  11  Coke,  51,  as  erroneously  cited  in  Emrich  v. 
Ireland,  55  Miss.  390),  which  we  have  carefully  examined.  The 
singular  thing  about  this  case  is,  that  it  was  misconceived  both 
in  Brothers  v.  Hurdle,  10  Ired.  490,51  Am.  Dec.  400,  and  Morgan 
▼.  Varick,  8  Wend.  587.  In  the  former,  Pearson,  J.,  said  that 
Lord  Coke  suggested  a  distinction  between  such  things  as  corn, 
etc.,  which  come  by  the  act  of  the  party,  and  such  things  as  trees, 
which  come  by  the  act  of  God.  Lord  Coke  simply  said  that  dis- 
tinction was  suggested  by  certain  year  books,  but  himself  re- 
pudiated the  distinction. 

So,  in  Morgan  v.  Varick,  8  Wend.  587,  Savage,  C.  J.,  wrestles 
with  Lif ord's  case  as  contrary  to  his  view,  when  it  directly  sup- 
ports him.  What  he  quotes  is  merely  Coke's  statement  of  what 
the  year  books  have  held.  What  Coke  himself  says  on  page  51 V 
is  as  follows:  "But,  upon  consideration  of  all  the  books,  it  hai 
been  resolved  and  adjudged  that  it  is  all  one  [as  to  fructus  in- 
dustriales  and  naturales],  and  there  is  no  divereity  betwixt  them; 
for  the  rule  and  reason  of  the  law  is,  as  has  been  said,  that,  after 
the  regress  of  the  disseisee,  the  law  adjudges,  as  to  the  disseisor 
himself,  that  the  freehold  has  continued  in  the  disseisee,  which 
rule  and  reason  doth  extend  as  well  to  corn  as  to  trees  or  grass, 
etc;  the  same  law  if  the  feoffee  or  lessee  or  the  second  disseisor 
sows  the  land,  or  cuts  down  trees  or  grass,  and  severs  or  carries 
away  or  sells  them  to  another;  yet,  after  the  regress  of  the  die* 
seisee,  he  may  take  as  well  the  corn  as  59a  the  trees  and  grass, 
to  what  place  soever  they  are  carried,  for  the  regress  of  the  dis- 
seisee has  relation  as  to  the  property  to  continue  the  freehold, 
against  them  all.  in  the  disseisee  ab  initio,  for  the  taking  them 
out  of  the  land  cannot  alter  the  property,  and,  if  the  disseisee 
takes  them,  they  shall  be  recouped  in  damages  against  the  dis- 
seisor," which  case  is,  therefore,  in  perfect  harmony  with  our 
decisions,  Harris  v.  Newman,  5  How.  (Miss.)  654,  and  Evans  v. 
Miller,  58  Miss.  120,  38  Am.  Rep.  313,  and  the  other  authorities 
collated  by  Mr.  Freeman  in  note  supra.    Trover  or  trespass  de 
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bonis  asportatis  can  be  maintained  by  the  disseisee,  the  true 
owner,  after  his  re-entry,  for  the  value  of  trees  cut  by  the  first  or 
second  disseisor  or  their  grantees  intermediate  the  disseisin  and 
such  re-entry. 

As  to  trover- -end  one  of  these  counts  is  in  trover — it  is  ex- 
pressly so  held  in  Heath  v.  Ross,  12  Johns.  140;  Anderson  v. 
Hapler,  85  Am.  Dec.  325,  note.    See,  particularly,  the  whole  of 
this  masterly  note,  to  which  we  make  special  reference.    And  see, 
also,  26  Am.  &  Eng.  Ency.  of  Law,  774-778.    Miller  v.  Wesson, 
58  Miss.  831,  does  not  militate  against  this  doctrine.    The  cases 
cited  there  (Mather  V.  Trinity  Churoh,  3  Serg.  &  B.  609;  8  Am. 
Dec.  663,  and  others)  merely  hold  that  the  true  owner,  while 
out  of  possession,  cannot  maintain  trover  for  the  value  of  things 
severed  from  the  freehold,  and  converted,  as  against  one  in  actual 
adverse  possession,  claiming  title,  on  the  ground  that  it  would 
necessitate  a  trial  of  the  title  to  the  land  in  an  action  of  trover 
which  would  be  greatly  inconvenient.    We  say  nothing  as  to  this 
last  point,  though  this  very  case  (Miller  v.  Wesson,  58  Miss.  831) 
held  that  such  title  was  triable  in  an  action  of  debt  to  recover 
the  statutory  penalty  for  cutting  trees.    But  the  general  propo- 
sition that  the  disseisee,  while  disseised,  cannot  maintain  trover, 
against  one  in  actual  adverse  possession  for  trees  cut  by  him 
while  in  possession  (see  Anderson  v.  Hapler,  85  Am.  Dec.  322, 
note),  provided  the  possession  is  "adverse,  so  as  to  amount  to  a 
disseisin/'  affords  appellee  no  comfort;  for  it  was  not  in  adverse 
possession,  but  simply  bought  the  trees,  as  counsel  well  says, 
"miles  away,  at  its.  mill/' 

598  But  it  is  next  contended  that  the  general  issue  (not  guilty) 
put  in  issue  the  possession  on  these  counts.  It  is  conceded  that, 
under  the  rules  as  to  pleading  in  force  in  England  (Hilary  Tend, 
4  William  IV,  Stephen's  Pleading,  appendix,  note  44,  rule  5), 
the  general  issue  (not  guilty)  is  narrowed  in  its  scope  so  that  in 
trespass  quare  clausum  fregit  it  admits  the  possession  and  the 
right  of  possession,  and  in  trespass  de  bonis  asportatis  it  admits 
the  plaintiff's  property  in  the  goods,  and  in  both  puts  in  issue 
only  the  commission  of  the  trespasses,  as  stated  by  Stephen's 
Pleading,  sections  159,  160.  But  it  is  said  that  these  rules  are 
not  in  force  in  this  country  (Stephen's  Pleading,  note  20,  p.  162), 
nor  in  this  state.  It  is  9aid  in  the  case  of  Tittle  v.  Bonner,  53 
Miss.  585:  "Our  statutes  [on  pleading]  intended  to  correot  the 
evil  which  resulted  from  the  general  form  of  pleading  before 
prevalent,  and  to  require  every  affirmative  matter  to  be  pleaded 
specially  or  given  notice  of,  so  as  distinctly  to  inform  the  oppo- 
site party  of  the  precise  ground  of  contest  on  which  he  is  to  be 
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met  by  his  adversary The  framers  of  our  present  law  of 

pleading,  as  regulated  by  statute,  had  in  view  the  valuable  im- 
provements introduced  by  the  courts  of  England  by  the  Regulae 
GeneraJes  Hilaiy  term,  4  William  IV,  and  the  statutes  on  the 
subject  should  be  so  applied  as  to  effectuate  the  object  in  view/' 
This  was  said,  however,  with  reference  to  affirmative  matter, 
which  should  be  pleaded  specially,  or  notice  given  of  it  under  the 
general  issue.  Under  the  Hilary  rules  (rule  1,  in  Stephen's 
Pleading,  appendix,  note  44),  nonassumpsit  is  not  admissible  at 
all  in  an  action  upon  a  bill  of  exchange;  but  Tittle  v.  Bonner, 
53  Miss  585,  was  such  an  action,  and  the  plea  of  nonassumpsit 
was  not  condemned. 

The  effect  of  not  guilty  in  trover,  under  the  Hifcry  rules,  is 
clearly  pointed  out  in  20  American  and  English  Encyclopedia  of 
Law,  809,  810,  where  it  is  said:  "The  general  issue 'in  trover  is 
not  guilty.  There  is  some  conflict  of  authority  as  to  the  right  of 
the  defendant  to  show,  under  such  plea,  that  the  plaintiff  had  no 
such  interest  in  the  property  as  would  authorize  him  to  sue  in 
trover.  It  is  generally  held  in  the  United  States  that  he  can, 
and  this  5I>4  was  formerly  the  rule  in  England;  but,  since  the 
adoption  of  the  pleading  rules  of  Hilary  term,  the  general  issue 
of  not  guilty  is  there  held  to  operate  only  as  a  denial  of  the  con- 
version, and  not  of  the  plaintiff's  title  to  the  goods,  and  this  is 
the  rule  adopted  in  some  states.  Under  these  rules,  if  the  de- 
fendant wishes  to  put  in  issue  the  plaintiff's  right  to  the  pos- 
session of  the  goods,  he  should  traverse  thai  he  was  possessed  of 
them  as  of  his  own  property  in  manner  and  form  as  alleged  in 
the  declaration":  Citing,  in  note  2,  many  authorities,  and,  in 
note  1,  page  811,  cases  from  Massachusetts,  New  York,  and 
Florida.  But  Alexander  v.  Eastland,  37  Miss.  558,  holds  ex- 
pressly that  not  guilty  in  trespass  does  not  admit  the  possession. 
It  is  not  very  clear  from  the  report  whether  this  case  arose  before 
or  after  the  code  of  1857,  wherein  was  first  set  forth  the  statute 
law  of  pleading  declared  in  Tittle  v.  Bonner,  53  Miss.  585,  to 
have  been  adopted  in  view  of  the  valuable  improvements  made  by 
the  Hilary  rules.  Logically,  of  course,  if  these  rules  are  meant 
to  be  enforced  here,  not  guilty  in  trespass  quare  clausum  admits 
plaintiffs  possession  and  right  of  possession,  and  in  trespass  de 
bonis  his  property  in  the  goods,  and  in  trover  that  he  has  such 
interest  in  the  property  as  entitles  him  to  maintain  trover;  and 
there  may  be  much  to  commend  this  practice.  But  these  rules 
have  never  been  adopted  by  statute  here.  An  inspection  of  them 
(Stephen's  Pleading,  appendix,  note  44)  will  show  that  they  are 
not  in  force  here  as  to  the  effect  of  the  general  issue  in  several 
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forms  of  action;  and  while,  as  to  affirmative  matters,  as  held  in 
Tittle  v.  Bonner,  53  Miss.  585,  they  must  be  specially  pleaded,  or 
notice  of  them  given  under  the  general  issue,  we  do  not  think 
the  Hilary  rules  are  themselves  in  force  with  us.  Not  guilty 
with  us,  as  at  common  law,  does  not  admit  in  trespass  the  pos- 
session, or  in  trespass  de  bonis  or  trover  the  property  in  plaintiff. 
But  it  is  settled  with  us  that  all  that  is  necessary  to  maintain 
trover  is  the  right  to  immediate  possession:  Dejarnett  v.  Haynes, 
23  Miss.  600;  Harris  v.  Newman,  5  How.  (MisB.)  654;  Ware  T. 
Collins,  35  Miss.  230,  231;  72  Am.  Dec.  122.  Indeed,  undet 
our  statute  5W*  (Code  1892,  sec.  671)  abolishing  forms  of  action— 
a  most  wholesome  statute — as  construed  in  Evans  v.  Miller,  58 
Miss.  120,  38  Am.  Rep.  313,  the  form  of  action  seems  clearly  im- 
material. What  we  have  said  sufficiently  indicates  the  course 
the  case  should  take  on  the  new  trial* 
Reversed  and  remanded. 

LIS  PENDENS.— The  office  of  the  filing  of  notice  of  lis  pendens 
Is  merely  to  charge  subsequent  purchasers  with  notice  of  the  pen* 
dency  of  the  action:  Jewett  v.  Iowa  Land  Co.,  64  Minn.  531;  58  Am, 
St.  Rep.  555.  See  monographic  note  to  Stoat  V.  Phlllippi  Mfg.  eta 
Co.,  56  Am.  St  Rep.  853-878. 

DEEDS— RECORD  OP,  AS  NOTICE.— The  doctrine  that  the  rec- 
ord of  a  deed  is  constructive  notice  applies  only  against  subsequent 
purchasers:  Karns  v.  Olney,  80  Cal.  90;  18  Am.  St  Rep.  101.  It 
imparts  notice  to  all  persons  who  subsequently  become  interested 
in  the  title  either  as  purchasers  or  mortgagees:  Davis  v.  Ownsby, 
14  Mo.  170:  55  Am.  Dec.  105,  and  note.  It  is  notice  to  those  only  who 
claim  through  or  under  the  grantor  by  whpm  the  deed  was  executed: 
Blake  v.  Graham.  6  Ohio  St.  580;  67  Am.  Dec.  360. 

TROVER— WHO  MAT  MAINTAIN.— Actual  possession  of  land  on 
the  part  of  its  owner  Is  not  essential  to  support  an  action  by  him  for 
timber  severed  therefrom  in  the  absence  of  adverse  possession  in  an- 
other: White  v.  Yawkey,  108  Ala.  270;)  54  Am.  St.  Rep.  159,  and 
note.  See  note  to  Wilson  v.  Hoffman,  32  Am.  St.  Rep.  487,  488;  mon- 
ographic note  to  Hostler  v.  Skull,  1  Am.  Dec.  585-589.  If  the  plain- 
tiff, in  an  action  of  trover,  show  a  right  to  possession  either  at  the 
time  of  the  taking  or  at  the  time  of  conversion,  it  will  be  sufficient: 
Jones  v.  Sinclair,  2  N.  H.  819;  9  Am.  Dec  75. 

TRESPASS— WHO  MAY  MAINTAIN.— Trespass  de  bonis  asporta- 
tis  may  be  maintained  by  the  owner  of  the  land  for  the  removal  of 
wood  cut  and  severed  from  the  freehold,  although  such  owner  was 
not  In  actual  possession:  McGlain  v.  Todd,  5  J.  J.  Marsh.  335;  22  Am. 
Dec.  37,  and  note.  See  monographic  note  to  Orser  v.  Storms,  18  Am. 
Dec.  547-560,  on  the  possession  necessary  to  maintain  trespass  de 
bonis  asportatis:  See  McFeters  v.  Pierson.  15  OoL  201;  22  Am  St» 
Rep.  888b 
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[74  MI8BT88IPPI,  688.] 

SEDUCTION  —  PROSECUTING  WITNESS  —  CONTRADIC- 
TION OF.— The  prosecuting  witness  in  an  action  for  seduction,  who 
upon  being  asked  if  she  made  a  certain  declaration,  and  after  an 
objection  to  such  question  has  been  sustained,  answers,  denying 
having  made  such  declaration,  may  be  contradicted  by  another 
witness,  if  such  answer  has  not  been  excluded  from  consideration 
by  the  Jury. 

SEDUCTION— CHASTITY.— The  thing  essential  to  constitute 
a.  woman  the  subject  of  seduction  is  actual  chastity,  and  not  rep- 
utation for  chastity. 

SEDUCTiON^FROOF  OF  CHASTITY.— It  is  competent,  in 
an  action  for  seduction,  as  one  of  the  elements  of  proof  of  actual 
chastity,  to  show  that  the  prosecutrix  had  the  reputation  of  being 
chaste  prior  to  the  alleged  seduction* 

Trial  and  conviction  of  Chester  Carroll  for  the  seduction  of 
Agnes  Boucher.    Carroll  appealed. 

Critz  &  Beckett  and  Ijeverett,  for  the  appellant 

W.  N.  Nash,  attorney  general,  for  the  appellee. 

690  WHITFIELD,  J.  Without  now  passing  upon  any  other 
assignments  of  error  than  those  specially  noted,  we  deem  it 
enough  to  say  that  the  witness,  Miss  Ida  Carroll,  should  have 
been  permitted  to  testify  in  contradiction  of  Miss  Boucher.  The 
last-named  witness9  testimony  on  this  point  was  objected,  to  (as 
to  medicine  to  prevent  pregnancy,  etc.,  and  its  being  a  girl's 
own  fault  if  she  became  pregnant  from  sexual  intercourse),  and 
the  objection  was  sustained,  but  she  answered  anyway,  denying 
in  the  most  positive  terms  that  she  had  made  the -statement;  and 
the  record  does  not  show  that  this  was  excluded  from  the  jury, 
and  yet,  Miss  Ida  Can-oil  was  not  allowed  to  testify  to  the  same 
matter  in  contradiction.  We  think  this  testimony  was  competent, 
but  we  do  not  think  its  exclusion  reversible  error. 

But  we  think  the  court  should  have  granted  the  sixteenth 
instruction  asked  by  the  defendant.  The  charge  was  eminently 
proper,  in  view  of  the  very  full  testimony  as  to  the  reputation 
for  chastity  of  the  woman  in  the  case.  It  was  intended  to  save 
the  jury  from  misconception  by  declaring  that  the  thing  which 
is  essential  to  constitute  the  woman  the  subject  of  seduction  is 
not  reputation  for  chastity,  but  the  fact  of  actual  chastity.  It 
was  perfectly  competent,  as  one  of  the  elements  of  proof  of 
actual  chastity,  to  show  that  the  woman  had  the  reputation  of 
being  chaste.  We  prefer  the  view  that  this  evidence  is  compe- 
tent: State  v.  Lockerby,  50  Minn.  363;  36  Am.  St.  Eep.  656. 
"From  the  nature  of  the  case/'  says  the  court  in  that  case,  "gen- 
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eral  reputation  must  be  regarded  as  having  some  relation  to  ac- 
tual character,  and  goes  directly  to  the  question  of  the  091  proba- 
bility of  her  being  chaste."  But  it  remains  true  that  it  is  actual 
chastity  which  is  the  sine  qua  non,  and  the  charge  properly 
told  the  jury  that  proof  of  reputation  only  did  not,  of  itself 
alone,  require  them  to  believe  actual  chastity  was  established, 
if,  from  all  the  circumstances  and  evidence  in  the  case,  they  had 
a  reasonable  doubt  of  her  actual  chastity.  Looking  to  the  whole 
record,  we  cannot  confidently  say  that  the  refusal  of  this  in- 
struction did  not  work  harm  to  the  appellant,  and  hence,  for  this 
error,  the  judgment  must  be  reversed  and  the  cause  remanded: 
Powell  v.  State  (Miss.,  May  11,  1896),  20  So.  Bep.  4. 


SEDUCTION -ESSENTIALS  OF  OFFENSE— PROOF  OF  CHAS- 
TITY.—"Character,"  in  the  statute  prescribing  that  a  woman  be  "of 
previously  chaste  character,"  signifies  that  which  the  person  really 
is  In  distinction  from  that  which  she  may  be  reputed  to  be:  Andre 
v.  State,  5  Iowa,  8S9;  68  Am.  Dec.  708,  and  note;  Kenyoo  v.  People, 
26  N.  Y.  203;  84  Am.  Dec  177,  and  note.  See  People  v.  Nelson,  153 
N.  Y.  00;  post,  p.  592,  and  note.  As  to  the  admissibility  of  evidence 
as  to  the  reputation  of  the  prosecutrix,  see  extended  note  to  People 
v.  De  Fore,  8  Am.  St.  Bep.  871,  872.  Evidence  of  her  good  reputation 
for  chastity  is  admissible,  notwithstanding  evidence  of  reputation  Is 
Inadmissible  to  show  her  character  for  unchastity:  Monographic  note 
to  State  v.  Carron,  87  Am.  Dec.  407,  on  seduction  aa  a  criminal  of- 
fense. 
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[74  Mississippi.  857.] 

CHATTED  MORTGAGES— POWER  OF  SALE— FRAUD  ON 
CREDITORS.— A  mortgage  executed  by  a  manufacturing  corpora- 
tion on  Its  products,  reserving  to  the  mortgagor  the  right  to  keep, 
use,  and  sell  such  property  in  the  usual  course  of  business,  is 
fraudulent  as  to  its  creditors,  and  is  not  rendered  valid  by  a  prorl 
slon  that  if  the  mortgagor  shall  sell  the  property,  or  any  interest 
therein,  otherwise  than  at  retail,  the  mortgagee  shall  take  Imme- 
diate possession  of,  and  sell  the  property  to  satisfy  the  mortgage 
debt 

PLEDGE— ESSENTIALS  OF-POSSESSION.— Possession  of 
property  and  good  faith  on  the  part  of  the  pledgee  are  both  essen- 
tial and  necessary  to  constitute  a  valid  pledge  as  against  the  cred- 
itors of  the  pledgor. 

Action  to  foreclose  a  chattel  mortgage.  The  American  Coop- 
erage Company,  a  corporation,  borrowed  ten  thonaand  dollara 
from  C.  H.  McCormack,  and  among  other  securities  for  the  loan 
included  certain  personal  property,  agreed  between  the  parties 
to  be  held  as  a  pawn  or  pledge.  Afterward  said  corporation  ex- 
ecuted to  the  First  National  Bank  two  mortgages,  constituting 
but  one  transaction,  including  substantially  all  the  property  and 
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products  of  the  mortgagor,  to  secure  the  payment  of  thirty-fire 
thousand  dollars  and  further  advances.  These  mortgagee,  exe- 
cuted October  25,  1894,  first  provided  that  the  mortgagor  might 
"keep  and  use"  the  mortgaged  property,  and  a  subsequent  clause 
provided  that,  if  the  mortgagor  should  "sell  or  assign  said  prop- 
erty or  any  interest  therein,"  the  mortgagee  might  take  immedi- 
ate possession  of  and  sell  such  property  to  satisfy  the  mortgage 
debt.  After  these  transactions  E.  M.  Caperton  and  other  cred- 
itors of  the  cooperage  company  brought  suits  and  obtained  judg- 
ments for  their  claims,  and  levied  executions  on  part  of  the  prop- 
erty embraced  in  the  mortgages  to  the  bank.  Said  First  National 
Bank  then  began  this  action  to  foreclose  its  mortgages,  and  to 
restrain  levies  on  the  property,  and  obtained  the  appointment 
of  a  receiver  to  take  charge  of  all  the  property  and  business  of 
the  cooperage  company.  C.  H.  McOormack  was,  pending  the 
action,  admitted  as  a  party  complainant,  and  asserted,  by  amend- 
ed bill,  a*  prior  claim  to  that  part  of  the  property  of  the  cooper- 
age company  covered  by  his  pledge.  Caperton  and  others  an- 
swered by  cross-bill,  insisting  that  the  said  mortgages  were 
executed  in  fraud  of  creditors  of  the  cooperage  company,  and 
that  McCormack  never  took  possession  of  the  property  held  by 
him  as  a  pledge,  and  that  he  had  no  superior  right  thereto,  and 
prayed  that  the  receiver  be  required  to  first  pay  them  out  of  the 
proceeds  of  the  property.  The  court  below  adjudged  the  mort- 
gages void,  and  McCormack's  pledge  valid.  Plaintiff,  Caperton, 
and  other  creditors  and  original  defendants  appealed. 

D.  A.  Scott  and  J.  W.  Cutrer,  for  the  appellants. 

S.  C.  Cook,  Cook  &  Yerger,  J.  W.  Cutrer,  B.  0.  Brown,  and 
D.  A.  Scott,  for  the  appellees. 

s*8  WHITFIELD,  J.  The  mortgage  of  October  25,  1894,  to 
the  First  National  Bank,  on  its  face  reserves  the  right  to  the 
mortgagor  to  "keep  and  use"  the  property.  This  avoided  the  in- 
struments, both  constituting  one  transaction:  Acme  Lumber  Co. 
v.  Hoyt,  71  Miss.  106.  The  property  was  largely  consumable  in 
its  use.  It  is  said  that  the  subsequent  provision  that  in  case  the 
mortgagor  should  sell  or  assign  said  property,  or  any  interest 
therein,  that  the  mortgagee  should  take  immediate  possession, 
etc.,  saves  the  instrument.  But  the  "use"  first  referred  to  clearly 
is  the  usual  use  in  the  ordinary  course  of  business,  and  the  latter 
provision  relates  to  a  selling  out  of  the  business,  otherwise  than 
at  retail,  in  such  ordinary  course  of  business;  and  a  clause  pro- 
viding for  such  selling  out  at  retail,  as  usual  (Jones  on  Chattel 
Mortgages,  sec.  458,  note  1),  cannot  be  permitted.  It  would  oper- 


542  First  National  Bank  v.  Caperton.  [Mies. 

ate  a  fraud  on  those  who  gave  credit  to  the  mortgagor  on  the 
faith  of  apparent  ownership,  serving  the  purpose  of  continuous 
cover.  The  provisions  invoked  in  Hitchler  v.  Bank,  63  Miss. 
403,  in  Britton  v.  Criswell,  63  Miss.  394,  and  in  Baldwin  v.  Little, 
64  Miss.  126,  were  all  in  the  granting  clause  of  the  instruments 
in  those  cases,  and  not,  as  here  and  in  Acme  Lumber  Co.  v. 
Hoyt,  71  Miss.  106,  in  the  clause  reserving  control  to  the  grantor. 
The  decree  on  the  appeal  of  National  Bank  of  Chicago  against 
Caperton  et  al.  is  therefore  affirmed,  as  the  right  result  was 
reached.  As  to  the  evidence,  it  is  only  necessary  to  say  Charnley, 
the  president  of  the  American  Cooperage  Company,  869  said  he 
expected  to  continue  the  business  as  usual,  and  that  it  very  clearly 
showB  that  the  grantor  was  selling  out  in  the  usual  course  of 
business,  certainly  up  to  October  30th,  though  Gage  says  he  did 
not  know  anything  as  to  this,  admitting,  however,  that  the  for- 
bearance of  the  mortgagee  doubtless  permitted  this  to  be  done. 
On  the  appeal  of  E.  M.  Caperton  et  al.  against  Cyrus  H.  Mc- 
Cormick  we  find  ourselves,  after  repeated  examinations  of  the 
record  and  of  the  many  authorities  cited,  unable  to  concur  with 
the  learned  chancellor.  The  possession  was  too  equivocal,  look- 
ing to  the  constant  substitutions  and  the  whole  evidence  touch- 
ing the  character  of  the  possession:  Jones  on  Fledges,  sec.  40,  et 
seq;  18  Am.  &  Eng.  Ency.  of  Law,  597,  note  4;  Nisbit  v.  Macon 
Trust  Co.,  4  Woods,  470;  12  Fed.  Rep.  686;  Union  Trust  Co.  v. 
Trumbull,  137  111.  146;  Casey  v.  Cavaroc,  96  U.  S.  467.  In  this 
last  case,  as  here,  all  the  money  arising  from  the  sale  of  the  orig- 
inally deposited  securities  went  to  the  bank,  and  not  to  the 
pledgee.  It  may  be  conceded  that  McCormick  acted  in  perfect 
good  faith.  But  the  presence  of  good  faith  cannot  supply  the 
lack  of  the  character  of  possession  essential  to  the  existence  of  a 
pledge.  As  well  said  by  Mr.  Justice  Bradley  in  the  case  last 
cited;  "Bad  faith  would  defeat  the  pledge,  though  the  creditor 
had  possession.  But  want  of  possession  is  equally  fatal,  though 
the  parties  may  have  acted  in  good  faith.  Both  are  necessary  to 
constitute  a  good  pledge,  so  as  to  raise  a  privilege  against  third 
persons.  The  requirement  of  possession  is  an  inexorable  rule  of 
law,  adopted  to  prevent  fraud  and  deception;  for,  if  the  debtor 
remains  in  possession,  the  law  presumes  that  those  who  deal  witii 
him  do  so  on  the  faith  of  his  being  the  unqualified  owner  of  the 
goods."  The  case  of  the  Champagne  Wines,  cited  by  Justice 
Bradley  (page  484),  is  squarely  in  point  here.  There  was  no 
substitution  in  the  case  of  First  Nat.  Bank  v.  Harknees,  43  W. 
Va.  156.  The  case  of  Abbott  v.  Goodwin,  20  Me.  411,  is  in  con- 
flict with  our  decisions,  unless  the  distinction  that  the  proceeds 
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of  the  8T0  goods  sold  were  to  be  paid  to  the  mortgagee,  and  were 
eo  paid,  distinguishes  it;  and  that  distinction  cannot  aid  appel- 
lee*, because  here  the  proceeds  went  to  the  pledgor.  In  Sumner 
t.  Hamlet,  12  Pick.  76,  the  strongest  case  learned  counsel  for  the 
appellees  has  cited,  it  seems  there  was  a  new  and  independent 
arrangement  and  contract,  both  as  to  the  debt  and  the  pledge, 
made  in  October,  1829,  and  the  forty-five  pieces  of  flannel  se- 
lected under  the  new  contract  were  never  substituted.  In  Combs 
v.  Tuchelt,  24  Minn.  423,  all  the  unstamped  cigars  which  the 
pledgor  got  from  Mann,  the  agent  of  the  pledgee,  were  paid  for, 
and  the  money  paid  to  the  pledgee,  so  that  the  lien  of  the  pledge 
attached  only  to  the  unsold  port,  which  was  never  substituted. 
In  Allen  v.  Smith,  10  Mass.  308,  the  possession,  designated  by 
stakes  and  marks,  was  visible  and  notorious,  and  there  was  no 
substitution;  and  Hilliker  v.  Kuhn,  71  Cal.  214,  merely  holds 
that  a  mere  temporary  charge  of  the  pledge  by  the  pledgor,  after 
delivery  to  the  pledgee,  to  assist  the  pledgeholder,  does  not  in- 
validate the  pledge.  Of  course,  delivery  may  be  according  to  the 
nature  of  the  thing  delivered — as,  of  the  contents  of  a  warehouse 
by  delivery  of  the  key  or  of  a  warehouse  receipt,  or  as  by  delivery 
of  bill  of  lading,  or  as  by  pointing  out  logs  in  a  boom,  etc.  We 
are  not  speaking  specially  here  of  the  mere  delivery  of  the  origi- 
nal material;  but,  on  the  whole  evidence,  it  seems  to  us  clear 
that  the  claim  of  Mr.  McCorraick  cannot,  under  "the  inexorable 
rule  of  law"  as  to  the  character  of  the  possession,  be  upheld. 

The  decree  on  the  appeal  of  Caperton  et  al.  against  McCoiv 
mick  is  therefore  reversed,  and  the  cause  remanded  for  a  decree 
below  in  accordance  with  this  opinion. 


CHATTEL  MORGTAGE— RIGHT  OP  MORTGAGOR  TO  MAKE 
BALES.— A  mortgage  of  a  stock  of  goods  under  which  the  mortgagor 
Is  permitted  by  agreement,  in  or  out  of  the  mortgage,  but  executed 
at  the  name  time,  to  sell  the  goods  at  discretion,  or  in  the  usual 
course  of  trade,  .without  any  agreement  to  account  for  the  proceeds, 
is  fraudulent  and  void  as  to  the  existing  creditors  of  the  mortgagor 
without  regard  to  the  intent  of  the  parties  to  the  mortgage:  Eckman 
v.  Munnerlyn,  32  Fla.  3UT;  37  Am.  St.  Rep.  100,  and  note;  note  to 
Richardson  v.  Jones,  54  Am.  St  Rep.  597.  See,  also,  Francisco  t. 
Ryan,  54  Ohio  St.  807;  56  Am.  St  Rep.  711,  and  note;  and  mono- 
graphic note  to  Peabody  v.  I*andon,  15  Am.  St  Rep.  912-017. 

PLEDGE-ESSENTIALS  OF— POSSESSION.— A  pledgee's  title 
must  fail  unless  the  pledged  property  is  delivered  to,  and  retained 
by,  him:  Moors  ▼.  Reading,  107  Mass.  322;  57  Am.  St  Rep.  400,  and 
note.  See  note  to  Cooley  y.  Minnesota  etc.  Ry.  Co.,  39  Am.  St  Rep. 
614.  It  la  of  the  very  essence  of  the  contract  that  there  should  be 
a  delivery  or  transfer  of  custody  of  the  pledge  to  the  pledgee,  coup- 
led with  a  continuous  retention  of  possession  by  him:  Monographic 
note  to  Lucketta  t.  Townsend,  49  Am.  Dec  781. 
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(188  MMOTJW,  60.] 

MBOHANICS'  LIENS— "ACCOUNT"— WHAT  MUST  CON- 
TAIN— EVIDENCE.— The  account  which  the  Missouri  mechanic's 
lien  law  requires  to  be  filed  to  obtain  a  lien  Is  such  a  statement  of 
the  claim  as  fairly  apprises  the  landowner  and  the  public  of  the 
nature  and  amount  of  the  demand  asserted  as  a  lien;  and  It  may 
consist  of  one  or  more  items.  It  may  be  all  on  one  side  or  mutual, 
but  It  must  disclose  on  its  face  that  the  demand  is  within  the  terms 
of  the  lien  law  and  the  affidavit  required  to  verify  the  account  may 
be  considered  to  ascertain  the  sufficiency  of  the  latter. 

MECHANICS'  LIENS-DATE  OF  ITEMS.— A  mechanic's 
lien  account  is  good  and  valid,  although  no  date  is  set  opposite 
each  item  therein.  If  it  appears  therefrom  that  all  of  the  items 
were  furnished  within  the  time  required  by  law  and  between 
named  dates. 

MECHANICS'  LIENS— ACCOUNT.— A  just  and  true  account 
of  a  mechanic's  lien  demand  is  required  whether  filed  by  an  original 
or  a  subcontractor,  but  it  need  not  have  the  definiteness  of  a  plead- 
ing to  be  valid. 

MECHANICS'  LIENS.— PLEADINGS  In  mechanic's  lien  cases 
are  governed  by  the  general  code  of  practice,  except  in  those  par** 
tlculars  covered  by  such  lien  law,  and  the  landowner  may  require 
such  definiteness  of  statement  in  such  actions  as  the  code  demands 
in  other  actions  to  collect  accounts. 

MECHANICS'  LIENS— ACCOUNT  —  ONE  CHARGE  FOR 
GROUP  OF  ITEMS.— An  account  filed  to  obtain  a  mechanic's  lien 
Is  not  open  to  the  objection  that  it  contains  a  "lumping  charge,*9 
although  it  contains  but  one  charge  for  a  group  of  items,  provided 
such  group  consists  of  items  which  are  proper  subjects  for  a  lien 
and  the  contract  under  which  they  were  furnished  named  one  price 
for  the  whole  of  such  group. 

MECHANICS'  LIENS-PRICE  OF  MATERIALS.— The  price 
agreed  upon  for  materials  furnished  between  a  subcontractor  and 
the  contractor  for  a  building  is,  prima  fade,  the  reasonable  value 
thereof* 

(544) 
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C.  T.  Garner  ft  Son,  for  the  appellant. 

Lavelock,  Kirkpatrick  &  Divelbiss,  for  the  respondents. 

58  BARCLAY,  P.  J.  The  statement  and  opinion  of  the 
Kansas  City  court  of  appeals  sufficiently  disclose  the  decisive 
facts  on  which  judgment  must  be  pronounced  on  this  appeal. 
Our  learned  brethren  of  that  court  sent  the  cause  to  the  supreme 
court  under  the  sixth  section  of  the  constitutional  amendment 
of  1884,  because  they  recognized  that  the  result  they  had  reached 
was  contrary  to  the  previous  decision  of  the  St.  Louis  court  of 
appeals  in  Hayden  v.  Wulfing  (1885),  19  Mo.  App.  353.  Other 
decisions  of  the  latter  court  might  be  mentioned  which  accord 
with  the  Hayden  case  on  the  point  of  present  difference  between 
the  appellate  courts,  for  instance,  Kearney  v.  Wurdeman  (1880), 
33  Mo.  App.  447;  Brans  v.  Braun  (1889),  35  Mo.  App.  337; 
Meeker  v.  Cutler  (1892),  51  Mo.  App.  341;  Bambrick  v.  Church 
Assn.  (1893),  53  Mo.  App.  225. 

54  The  substance  of  the  controversy  is  within  a  narrow  field. 
The  action  is  to  enforce  a  mechanics'  lien.  The  learned  trial 
court  excluded  the  paper  that  had  been  filed  for  the  purpose  of 
securing  a  lien.  In  so  doing  the  court  doubtleeB  intended  to  fol- 
low the  ruling  of  the  Kansas  City  court  of  appeals  in  Curless  v. 
Lewis  (1891),  46  Mo.  App.  278.  One  objection  (which  the 
learned  judges  of  the  Kansas  City  court  of  appeals  found  to  bo 
fatal)  was  that  the  itemized  statement  fails  to  mention  any  dates. 
At  the  close  of  the  items  is  this  language:  "Delivered  and  used 
in  the  building  above  described  between  April  20,  1893,  and 
July  19,  1893." 

The  affidavit  accompanying  the  claim  of  lien  also  recites 
(among  other  things)  "that  said  demand  accrued  within  foul 
months  prior  to  the  filing  of  this  lien." 

The  judgment  of  the  Kansas  City  appellate  court  was  ren- 
dered in  this  cause  in  1895,  after  the  opinion  of  the  second  divi* 
flion  of  the  supreme  court  in  McDermott  v.  Class  (1891),  104 
Mo.  14,  but  prior  to  the  decision  of  the  first  division  in  Ittner  v. 
Hughes  (1896),  133  Mo.  679,  both  of  which  cases  dealt  with  the 
subject  now  presented.  The  former  case,  however,  seems  not  to 
have  been  called  to  the  notice  of  the  court  of  appeals  in  the 
proceedings  there.  We  might,  perhaps,  properly  dispose  of  th# 
first  objection  by  a  reference  to  the  rulings  cited.  But  the  re- 
spect we  entertain  for  the  views  of  our  learned  brethren  of  the 
•courts  whose  opinions  are  now  brought  under  review  moves  us 
to  add  a  few  observations. 

It  is  argued  that,  in  the  absence  of  dates,  a  list  of  items  of 
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materials,  used  in  the  erection  of  a  building,  is  not  "a  just 
and  true  account/'  as  intended  by  the  mechanic's  lien  act.  A 
just  and  true  account  of  the  demand,  claimed  as  a  lien,  is  posi- 
tively required,  subject  to  some  qualifications  (section  6715)  not 
material  55  to  this  case:  Rev.  Stats.  1889,  sec.  6709.  The  same 
language  (as  to  the  sort  of  account  to  be  filed  to  obtain  a  lien) 
applies,  however,  equally  to  original  contractors,  subcontractors, 
and  all  other  persons  authorized  to  file  lien  claims. 

In  McWilliams  v.  Allan  (1870),  45  Mo.  573,  an  account  was 
defined  to  be  a  "detailed  statement  of  mutual  demands  in  the 
matter  of  debt  and  credit  between  parties,  arising  out  of  con- 
tract, or  some  fiduciary  relation/'  It  was  held  then  that  a  mere 
statement  of  a  balance  due  was  not  good  as  a  lien  account,  even 
between  the  first  contractor  and  owner.  But  that  case  must  be 
considered  greatly  limited,  if  not  in  effect  overruled,  by  Hilliker 
v.  Francisco  (1877),  65  Mo.  598,  in  which  the  statement  of  a 
single  charge  of  seven  thousand  seven  hundred  and  ninety  dol- 
lars, based  on  the  contract  of  a  subcontractor  (who  furnished 
stone,  together  with  the  labor  of  setting  the  same)  was  held  valid, 
as  a  lien  claim  against  the  landowner.  The  definition  of  an 
account  in  the  McWilliams  case  is  certainly  incorrect  if  it  im- 
plies that  every  statement  outside  the  terms  of  that  definition 
is  not  an  account.  Though,  no  doubt,  any  statement  within 
those  terms  would  be  an  account,  in  the  sense  of  the  law  now 
before  us. 

In  Coe  v.  Ritter  (1885),  86  Mo.  286,  it  was  said  that  a  just  and 
true  account  is  expected  to  contain  "all  the  various  items  and 
dates  that  go  to  make  it  up,  for  this  is  the  accustomed  mean- 
ing of  the  words."  But  in  that  case  the  paper  before  the  court 
did  contain  dates  "ranging  from  September  2  to  September  16, 
1873."  So  the  question  now  before  us  was  not  then  involved, 
and  was  not  decided. 

We  find  the  following  among  recognized  definitions  of  an  ac- 
count: "A  reckoning  of  money  or  business;  a  statement  or  record 
of  financial  or  pecuniary  transactions,  with  *•  their  debts  and 
credits,  or  of  money  received  and  paid  and  the  balance  on  hand 
or  due":  Century  Dictionary  (1889).  "A  registry  of  pecuniary 
transactions;  a  written  or  printed  statement  of  business  dealings 
or  debts  and  credits,  and  also  of  other  things  subjected  to  a  reck- 
oning or  review":  Webster's  International  Dictionary  (1892). 

Some  law  dictionaries  sustain  those  general  definitions:  An- 
derson's Law  Dictionary  (1889),  "Account";  Abbott's  Law  Dic- 
tionary (1879),  "Account."  But  the  meaning  of  the  word  is 
quite  varied,  according  to  the  shading  indicated  by  the  context. 
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In  Bensselaer  Glass  Factory  v.  Reid  (1825),  5  Cow.  593,  it  waa 
said:  "An  account  is  no  more  than  a  list  or  catalogue  of  items, 
whether  of  debts  or  credits."  But  even  that  remark  may  not  be 
broad  enough  to  include  every  statement  entitled  to  be  viewed 
as  an  account,  since  one  item  has  been  held  in  this  state  to  be 
a  sufficient  "account"  within  the  meaning  of  the  lien  law:  Hilli- 
ker  t.  Francisco  (1877),  65  Mo.  598. 

The  account  which  this  law  contemplates  is  such  a  statement 
of  the  claim  as  fairly  apprises  the  owner  and  the  public  of  the 
nature  and  amount  of  the  demand  asserted  as  a  lien.  The  ac- 
count may  consist  of  one  or  more  items.  It  may  be  all  on  one 
side,  or  mutual  in  its  showing.  To  be  valid,  however,  it  must 
'disclose  on  its  face  that  the  demand  is  of  a  sort  within  the  terms 
of  the  lien  law.  The  affidavit  required  to  verify  the  account 
may  be  considered  along  with  the  account  itself  in  ascertaining 
the  sufficiency  of  the  latter. 

In  the  case  at  bar,  it  is  stated  affirmatively  in  the  lien  paper 
that  the  account  accrued  within  four  months  before  the  lien 
was  filed,  and  that  the  items  of  material  were  supplied  between 
named  dates.  The  lien  was  filed  November  18,  1893.  It  is  fairly 
to  be  inferred, 5T  from  those  facts,  that  the  last  item  of  account 
must  have  been  furnished  at  least  as  late  as  July  18th  of  that 
year.  That  excludes  the  inference  that  the  account  closed  at 
a  date  too  early  to  give  a  lien.  The  showing  of  time  is  thus  clear 
enough  for  the  purpose  of  a  lien  claim:  Seaman  v.  Paddock 
(1892),  51  Mo.  App.  465. 

But  it  does  not  necessarily  follow  that  such  an  account  would 
be  held  sufficient  as  a  pleading,  when  it  comes  to  enforcing  the 
lien  by  an  action,  if  any  of  the  defendants  demand  a  more  specific 
statement.  Though  we  do  not  say  it  would  be  bad  in  a  plead- 
ing, for  that  point  is  not  before  us  on  this  appeal 

The  pleadings  in  such  cases  are  governed  by  the  general  code 
of  practice,  except  in  those  particulars  covered  by  the  lien  law. 
And  the  owner  or  contractor,  as  defendants,  may  require  such 
definitcness  of  statement  in  an  action  of  this  kind  as  the  code 
demands  in  other  actions  to  collect  accounts:  Eev.  Stats.  1889, 
sees.  2057,  2075. 

The  lien  claim  is  not  itself  a  pleading,  under  our  law:  McMur- 
ray  v.  Taylor  (1860),  30  Mo.  263;  77  Am.  Dec.  611.  All  that  is 
required  therein  is  a  substantial  compliance  with  the  statute  de- 
claring what  that  claim  shall  contain:  Grace  v.  Nesbitt  (1892), 
109  Mo.  9.  The  law  intended  to  extend  its  benefits  to  laborers 
and  all  sorta  of  mechanics  and  materialmen  who  came  within 
its  protecting  language.    Of  such  it  would  be  unreasonable  to 
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expect  such  an  accurate  and  careful  statement  of  account  as 
might  be  required  of  an  attorney  in  bringing  an  action:  Bayer 
▼.  Eeeside  (1850),  14  Pa.  St.  167.  If  the  claim  comes  into  court, 
it  is  then  time  enough  to  require  all  the  particulars  that  may 
be  necessary  to  maintain  or  defend  the  action. 

The  source  of  the  word  "account,"  aa  well  as  itB  popular  im- 
port and  the  construction  heretofore  put  M  upon  it  by  courts 
in  Missouri,  all  indicate  that  a  statement  such  as  is  here  in  ques- 
tion should  be  accepted  as  within  the  legal  meaning  of  thai 
terra. 

We  regard  sections  6707  and  6711  of  the  Revised  Statutes  of 
1889  as  containing  no  more  emphatic  demands  for  dates,  appli- 
cable to  items  of  a  lien  statement,  than  does  the  requirement  in 
section  6709  of  a  "just  and  true  account." 

Viewing  the  law  as  a  whole,  we  think  the  lien  claim  filed  in 
this  case  should  have  been  held  sufficient,  and  should  have  been 
admitted  in  evidence.    It  was  error,  therefore,  to  exclude  it. 

2.  There  was  an  objection  in  the  trial  court  to  the  lien  paper 
on  the  ground  that  there  is  a  so-called  "lumping  charge"  in  it. 
That  objection  is  not  well  founded.  It  does  not  appear  that  any 
item  included  in  that  charge  represents  anything  that  may  not 
properly  be  made  the  subject  of  a  lien  under  our  law.  If  th» 
contract  of  the  subcontractor  was  to  supply  for  the  building  a 
certain  group  of  articles,  for  a  certain  price,  there  is  no  valid 
objection  to  his  reciting  those  articles  and  then  stating  that  one 
price  in  his  claim,  as  was  done  in  the  case  at  bar:  Grace  v.  Nea- 
bitt  (1892),  109  Mo.  9;  Deardorff  v.  Soy  (1892),  50  Mo.  App. 
70;  Sosman  v.  Conlon  (1894),  57  Mo.  App.  25.  That  price  is 
prima  facie  the  reasonable  value  of  the  articles:  Hilliker  v.  Fran- 
cisco (1877),  65  Mo.  598.  But  if  that  value  be  challenged  aa 
unreasonable,  in  an  action  to  enforce  the  lien,  the  subcontractor 
can  maintain  his  lien  (under  section  6705)  only  for  the  fair  and 
reasonable  value  of  the  labor  or  materials  actually  furnished  to 
the  building. 

The  judgment  is  reversed  and  the  cause  remanded  to  the  Kan- 
sas City  court  of  appeals  with  directions  to  reverse  and  remand 
for  a  new  trial. 

Macfarlane,  Robinson,  and  Brace,  JJ.,  concur. 


MECHANIC'S  LIEN—CLAIM— SUFFICIENCY  OF.— A  mechanic^ 
lien  claim  which  shows  upon  Its  face  by  apt  and  sufficient  words  that 
It  Is  for  work  or  materials  furnished  to  a  new  building,  indicates  it* 
class,  although  It  does  not  use  the  statutory  Phrase  "erection  and 
construction,"  and  is  sufficient:  Wharton  ▼.  Real  Estate  Inv.  Col, 
180  Pa.  St.  li*8:  57  Am.  St.  Ren.  020.  and  note.  See  note  to  Hill  v. 
Alliance  Bldg.  Co.,  55  Am.  St  Rep.  833.    Such  claim  is  not  susceptl* 
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ble  of  reformatio©:  Fernandez  ▼.  Burleson,  110  Gal.  164;  52  Am.  St 
Rep.  75.  It  must  describe  the  premises  upon  which  the  lien  is  claim- 
ed: Lindley  v.  Gross,  31  Ind.  106;  99  Am.  Dec.  G10;  and  give  a  general 
statement  of  the  demand,  showing  its  nature  and  character:  Breunan 
v.  Swasey,  16  OaL  140;  76  Am.  Dec.  507. 

MECHANIC'S  LIEN-CLAIM— LUMPING  CHARGE.— A  claim  for 
a  mechanic's  lien  is  insufficient  if  It  contains  only  a  lumping  charge: 
Wharton  y.  Real  Estate  Inv.  Co.,  180  Pa.  St.  168;  57  Am.  St  Rep. 
621*,  and  note.  A  claim  for  mechanic's  lien  containing  a  lumping 
charge,  in  which  are  mingled  items  for  which  no  lien  Is  given,  is 
Insufficient  to  support  the  lien:  Williams  v.  Toledo  Coal  Co.,  25  Or. 
426;  42  Am.  St  Rep.  799;  Badger  Lumber  Co.  Y.  Holmes,  44  Nebw 
S44;  48  Am.  St  Rep.  726. 


State  tn  Evans. 

[188  Missouri,  lift.] 

WITNESSES— WIFE  AGAINST  HUSBAND-RAPE.— A  Wife 
Is  not  a  competent  witness  against  her  husband  in  a  prosecution 
against  him  for  a  rape  committed  on  her  prior  to  their  marriage. 

RAPE— EXPERT  EVIDENCE— REMOTENESS.— On  a  trial 
for  rape,  the  evidence  of  a  physician  that  he  examined  the  prose- 
cutrix four  months  after  she  arrived  at  the  age  of  consent,  and 
found  her  hymen  destroyed,  is  incompetent  to  prove  the  crime 
Charged,  because  too  remote. 

RAPE— AGE  OP  CONSENT— INSTRUCTION.— On  the  trial  of 
a  defendant  charged  with  the  rape  of  the  prosecutrix  while  she 
was  under  the  age  of  consent,  the  court  should  limit  the  inquiry 
of  the  jury  to  the  time  at  which  she  arrived  at  the  age  of  con- 
sent and  an  instruction  to  find  the  defendant  guilty  if  he  had  In- 
tercourse with  the  prosecutrix  at  any  time  prior  to  the  finding  of  the 
indictment  is  erroneous,  when  the  accused  had  been  married  to 
the  prosecutrix  for  more  than  three  months  prior  to  the  finding  of 
such  Indictment 

ARREST  IN  ANOTHER  STATE.— The  fact  that  a  person  ac- 
cused of  crime  was  arrested  in  another  state  does  not  raise  a  pre- 
sumption of  guilt  from  flight 

W.  Henry  &  Son,  for  the  appellant. 

E.  C.  Crow,  attorney  general,  and  S.  B.  Jeffries,  assistant  at- 
torney genera],  for  the  state. 

**>  OANTT,  P.  J.  The  appellant  was  indicted  and  con- 
▼icted  in  the  circuit  court  of  Clinton  county  of  rape  and  sen- 
tenced to  eight  years'  imprisonment  in  the  penitentiary.  The 
indictment  charges  that  Othello  M.  Evans,  on  or  about  August 
8,  1894,  in  and  upon  one  Aggie  De  La  Verne,  a  female  child 
under  the  age  of  fourteen  years,  to  wit,  of  the  age  of  thirteen 
years,  unlawfully  and  feloniously  did  make  an  assault  and  her 
the  said  Aggie  De  La  Verne  then  and  there  unlawfully  and 
feloniously  did  carnally  know  and  abuse,  against  the  peace  and 
dignity  of  the  state. 
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The  evidence  tended  to  show  that  on  July  13,  1894,  the  de- 
fendant and  Aggie  De  Iia  Verne  were  at  a  picnic  in  Clinton 
county;  that  defendant  accompanied  her  to  her  home  that  night, 
and  induced  her  by  his  solicitations  to  have  sexual  intercourse 
with  him  in  her  father's  house. 

It  was  shown  that  she  was  born  May  29, 1881,  and  consequently 
was  under  fourteen  years  of  age  when  the  cohabitation  occurred. 
There  was  evidence  that  defendant  admitted  to  Dr.  Sharp  and 
to  the  girl's  mother  that  he  had  had  sexual  intercourse  with  the 
girl.  It  was  shown,  indeed  admitted,  by  both  sides,  that  defend- 
ant and  the  said  Aggie  De  La  Verne,  were  afterward,  to  wit,  on 
January  21,  1896,  and  prior  to  the  finding  of  the  indictment, 
lawfully  married.  The  said  Aggie  M1  De  La  Verne  was  per- 
mitted to  testify  at  the  trial  and  was  introduced  as  a  witness  in 
the  case  by  the  state  in  the  name  of  Aggie  Evans*  and  the  exami- 
nation proceeded  as  follows: 

"Q.  What  is  your  name?    A.  Aggie  Evans. 

*Q.  Where  do  you  live?    A.  In  Cameron. 

"Q.  Are  you  acquainted  with  the  defendant,  Mr.  Evans?* 

This  question  and  the  answer  thereto,  and  all  testimony  of  the 
witness,  was"  objected  to  by  defendant,  for  the  reason  that  the 
witness  is  the  lawful  wife  of  defendant,  and  as  such  incom- 
petent as  a  witness  to  testify  against  him  against  his  consent  or 
otherwise,  and  for  the  further  reason  that  the  indictment  charges 
a  rape  upon  Aggie  De  La  Verne  and  the  witness  says  her  name 
is  Aggie  Evans.  And  thereupon  the  state,  by  the  prosecuting 
attorney,  admitted  that  the  said  witness  is  the  lawful  wife  of  the 
defendant,  and  that  she  was  lawfully  married  to  defendant  on 
January  21,  1896,  and  that  the  state  expects  to  make  out  its 
case  by  proving  that  the  rape  charged  in  the  indictment  was 
committed  upon  her,  the  said  witness,  prior  to  said  marriage, 
and  at  the  time  of  the  commission  of  said  rape  the  witness'  name 
was  Aggie  De  La  Verne. 

And  thereupon  the  court  held  and  ruled  that  said  witness,  al- 
though the  lawful  wife  of  defendant,  was  a  competent  witness 
to  prove  the  fact  of  carnal  knowledge  as  charged  in  the  indict- 
ment, and  overruled  said  objections  of  defendant;  to  which  ac- 
tion and  ruling  of  the  court  the  defendant  then  and  there  at  the 
time  excepted. 

And  under  said  ruling  of  the  court  said  witness  testified,  in 
substance,  that  defendant  had  sexual  intercourse  with  her  on  the 
thirteenth  day  of  July,  1894;  that  she  was  thirteen  years  old  the 
May  before,  and  that  she  was  born  May  29,  1881;  and  also  that 
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this  occurred  1S*  in  Clinton  county,  Missouri,  and  that  the  sex- 
ual act  was  repeated  on  August  3,  1894,  in  said  county. 

Outside  of  the  testimony  of  this  witness  there  was  no  evidence 
of  the  venue  of  the  crime  or  of  the  corpus  delicti.  The  declara- 
tions testified  to  by  the  mother  of  the  witness,  and  Dr.  Sharp 
and  E.  L.  Moorman,  which  might  be  taken  as  admissions  of  de- 
fendant that  he  had  sexual  intercourse  with  said  Aggie,  had  no 
tendency  to  show  when  or  where  it  happened,  and  certainly  not 
to  show  that  it  occurred  before  she  was  fourteen  years  of  age,  so 
as  to  constitute  rape,  as  charged  in  the  indictment. 

Dr.  Sharp,  a  witness  for  the  state,  in  his  direct  examination, 
was  asked  the  question:  "I  will  get  you  to  state  whether  or  not 
you  ever  made  an  examination  of  Miss  Aggie  De  La  Verne,  and, 
if  so,  when?" 

Which  was  objected  to  by  defendant's  counsel  as  incompetent, 
irrelevant,  and  immaterial.  But  which  objection  was  overruled, 
and  to  which  ruling  of  the  court  defendant  duly  excepted. 

The  witness  answered,  "In  September,  1895." 

Then  further  objection  was  made  by  defendant  on  the  ground 
that  it  was  too  remote,  which  objection  was  overruled,  and  to 
which  ruling  defendant  duly  excepted. 

The  witness  in  answer  said:  "In  September,  1895 — I  don't  know 

the  day — I  was  called  upon  to  see  her.     She  was  sick 

I  examined  her,  and  found  the  hymen  entirely  destroyed  and 
broken  down  and  as  having  taken  its  place  as  part  of  the  vagina. 
The  hymen  is  the  lower  extremity  of  the  vagina.  It  is  easily 
destroyed  in  the  first  copulation." 

At  the  close  of  the  evidence  on  the  part  of  the  state  the  de* 
fendant  prayed  the  court  to  instruct  the  jury  as  follows:  "Under 
the  indictment  and  evidence  in  this  case,  the  jury  will  not  find 
the  defendant  guilty,  ta8  but  must  find  him  not  guilty."  But 
the  court  refused  said  instruction,  to  which  defendant  duly  ex- 
cepted. 

And  the  defendant  declining  to  offer  any  evidence,  the  court, 
at  the  request  of  the  prosecuting  attorney,  and  against  the  ob- 
jections of  defendant,  gave  to  the  jury  six  instructions,  to  which 
defendant  duly  excepted;  and  two  of  said  instructions,  numbered 
1  and  3,  are  now  complained  of,  and  are  as  follows: 

"1.  The  court  instructs  the  jury  that. if  they  find  and  believe 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defend- 
ant, at  any  time  prior  to  the  filing  of  the  indictment,  to  wit,  the 
eighth  day  of  May,  1896.  did  ravish  and  carnally  know  the  prose- 
cutrix, Aggie  De  La  Verne,  either  with  or  without  her  consent, 
and  that  the  said  Aggie  De  La  Verne  was  at  the  time  under  the 
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age  of  fourteen  years,  then  the  jury  will  find  the  defendant 
guilty  and  assess  his  punishment  at  death  by  hanging,  or  by 
imprisonment  in  the  penitentiary  for  a  term  of  not  less  than  five 
years.  *' 

"3.  The  court  instructs  the  jury  that  flight  raises  a  presump- 
tion of  guilt,  and  if  the  jury  find  and  believe  from  the  evidence 
that  the  defendant,  when  accused  of  the  alleged  crime  in  the 
indictment,  fled  from  the  state  of  Missouri,  and  tried  to  avoid 
arrest  and  trial  for  said  offense,  they  may  take  this  fact  into  con- 
sideration in  determining  his  guilt  or  innocence." 

There  was  no  evidence  that  defendant  fled  from  this  state 
▼hen  accused  of  this  crime,  or  at  any  time,  or  that  he  tried  to 
avoid  arrest. 

On  January  17  and  20,  1896,  there  was  a  question  as  to 
whether  or  not  Aggie  was  pregnant,  and  the  matter  was  then 
discussed  between  defendant  and  her  mother  and  Dr.  Sharp,  but 
whether  she  was  in  fact  pregnant  at  that  time,  or  at  any  time, 
the  evidence  fails  to  show. 

Under  the  instructions  of  the  court,  the  jury  found  U4  the 
defendant  guilty.  Afterward,  on  the  same  day,  defendant  filed 
his  motion  for  a  new  trial,  complaining,  among  other  things,  of 
the  action  of  the  court  in  the  foregoing  particulars,  which  being 
overruled,  he  again  excepted. 

The  foregoing  is  deemed  a  sufficient  statement  of  all  the  ma- 
terial facts  necessary  to  an  understanding  of  the  opinion  of  this 
court. 

1.  It  is  at  once  evident  that  the  controlling  question  on  this 
appeal  is  the  alleged  error  in  permitting  the  wife  of  the  defend- 
ant to  testify  against  him.  By  the  common  law,  the  general 
rule  was  that  a  husband  or  wife  could  not  testify  for  or  against 
each  other  in  any  legal  proceeding  to  which  the  other  was  a 
party  or  which  involved  the  interests  of  the  other:  1  Greenleaf 
on  Evidence,  14th  ed.,  eec.  343;  State  v.  Ulrich,  110  Mo.  350; 
State  v.  Berlin,  42  Mo.  572;  State  v.  Willis,  119  Mo.  485. 

To  this  general  rule  there  are  well-defined  exceptions.  Thus 
in  State  v.  Arnold,  55  Mo.  89,  it  is  said:  "Nothing  is  clearer 
than  that  it  is  incompetent  for  the  wife  to  give  evidence  against 
the  husband,  except  in  the  case  where  she  is  the  immediate  pros- 
ecutrix for  some  injury  threatened  or  done  to  her  person."  In 
State  v.  Willis,  119  Mo.  485,  the  exceptions  are  thus  stated: 
"Except  in  the  prosecution  of  the  one  for  criminal  injury  to  the 
other,  as  for  assault  and  battery,  rape  by  some  other  person 
assisted  by  the  husband,  shooting  and  forcible  abduction":  Cit- 
ing Whipp  v.  State,  34  Ohio  St,  87;  32  Am.  Bep.  359. 
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It  will  be  observed  that  the  rule  excludes  the  husband  or 
wife  when  he  or  she  is  called  to  testify.  If  at  that  time  they 
are  lawfully  married,  neither  can  testify  for  or  against  the  other, 
and  it  makes  no  difference  at  what  time  the  relation  of  husband 
and  wife  commenced:  1  Greenleaf  on  Evidence,  14th  ed.,  sec. 
336.  Thus  in  Pedley  v.  Wellesley,  3  Car.  &  P.  558,  where 
defendant  125  married  one  of  plaintiff's  witnesses  after  she  was 
actually  summoned  to  testify  in  the  suit,  she  was  held  incompe- 
tent to  testify;  that  case  forming  an  exception  to  the  general 
rule  that  neither  a  witness  nor  a  party  can  by  his  own  act  de- 
prive his  adversary  of  the  right  to  the  testimony  of  a  witness. 

It  is  urged  by  the  attorney  general  that  this  case  falls  within 
the  exceptions  to  the  general  rule;  that  it  is  a  criminal  injury 
to  the  wife.  This  contention  ignores  the  limitation  of  the  excep- 
tion itself.  Ex  vi  termini  a  wife  is  only  admitted  to  testify  con- 
cerning criminal  injuries  to  herself  as  a  wife,  not  to  a  woman 
who  was  not  at  the  time  of  the  injury  the  wife  of  the  defendant. 

We  agree  with  counsel  that  both  the  rule  and  its  exceptions 
are  founded  in  public  policy,  but  the  legislature  of  this  state 
has  announced  the  public  policy  of  this  state.  With  this  subject 
before  it  for  its  consideration,  it  has  declined  to  relax  or  change 
the  common  law  so  as  to  render  the  wife  a  competent  witness 
against  her  husband  in  a  criminal  prosecution  of  this  kind.  It 
permits  her  to  testify  for  him  at  his  option,  but  not  against  him: 
Bev.  Stats.  1889,  sec.  4218.  And  they  may  testify  against  each 
other  in  suits  for  divorce:   Bev.  Stats.  1889,  sec.  8918. 

The  careful  expression  of  these  two  cases  in  which  a  wife  may 
testify  excludes  all  other  exceptions  save  those  already  enu- 
merated and  which  descended  to  us  with  the  rule  itself. 

The  court  clearly  erred  in  admitting  the  wife  as  a  witness  over 
and  against  the  defendant's  objections  and  exceptions. 

2.  It  will  be  remembered  that,  according  to  the  evidence  for 
the  state,  Aggie  De  La  Verne  was  fourteen  years  old  on  the 
twenty-ninth  day  of  May,  1895.  The  circuit  court,  over  the 
objection  of  defendant,  permitted  ia6  Dr.  Sharp  to  testify  that, 
by  an  examination  made  by  him  of  the  said  Aggie  in  September, 
1895,  he  found  her  hymen  destroyed.  This  examination,  made 
four  months  after  she  was  fourteen  years  old,  it  seems  to  us,  is 
too  remote.  This  is  not  a  case  of  forcible  ravishment  in  which 
recent  injury  to  the  party  obviously  inflicted  at  the  time  of  the 
assault  would  be  competent  and  persuasive  evidence  that  force 
had  been  used  to  accomplish  the  copulation,  but  it  is  a  prosecu- 
tion based  upon  the  incapacity  of  the  woman  to  consent  by  rea- 
son of  non-age.    If  the  evidence  had  shown  that  no  other  man 
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than  defendant  could  have  had  access  to  this  girl,  and  that  the 
hymen  could  only  disappear  from  copulation,  still,  as  four 
months  had  elapsed  since  she  had  become  fourteen  or  arrived 
at  the  age  of  consent,  there  was  ample  time  in  which  he  could 
have  destroyed  the  hymen,  and  yet  not  have  been  guilty  of  the 
crime  as  charged.  Absence  of  the  hymen  under  such  circum- 
stances would  not  tend  to  prove  copulation  while  she  was  undei 
fourteen  years  of  age,  any  more  than  after  fourteen. 

This  evidence  could  only  have  been  admitted  on  the  theory 
that  the  absence  of  the  hymen  in  September  tended  to  prove  its 
absence  prior  to  May  29,  1895,  and  from  that  fact  permit  the 
jury  to  infer  sexual  intercourse  prior  to  that  date  also,  but  as 
it  is  a  recognized  fact  that  the  hymen  may  be  destroyed  from 
causes  other  than  sexual  intercourse,  and  its  absence  was  not 
inconsistent  with  chastity  and  virginity  at  a  time  four  months 
prior  to  the  discovery  of  its  absence,  we  think,  standing  alone, 
it  was  not  criminating  evidence,  without  evidence  that  he  alone 
had  the  exclusive  opportunity  of  destroying  the  hymen. 

In  the  state  of  the  evidence,  we  think  this  evidence  was  too 
remote,  was  incompetent  and  prejudicial,  and  hence  it  was  rever- 
sible error  to  admit  it. 

127  3.  The  criticism  upon  the  second  instruction  for  the 
state  is  well  taken.  The  instruction  should  have  confined  the 
jury  to  the  inquiry  as  to  sexual  intercourse  up  to  the  time  Aggie 
De  La  Verne  was  fourteen  years  old,  as  charged  in  the  indict- 
ment. By  permitting  the  jury  to  make  inquiry  as  to  the  carnal 
knowledge  of  the  girl  by  defendant  up  to  May  8,  1896,  it  al- 
lowed them  to  convict  him  of  intercourse  during  a  time  he  wae 
married  to  her,  as  he  had  been  married  for  three  months  and 
eighteen  days  prior  to  May  8,  1896.  The  instruction  is  mislead- 
ing, and  cannot  be  approved  in  a  case  where  time  and  age  axe 
such  important  features  in  the  crime  charged. 

4.  The  instruction  on  the  presumption  of  guilt  from  flight 
ought  not  to  ha/ve  been  given  without  more  evidence  of  flight. 
The  mere  fact  that  defendant  was  arrested  in  Arizona  was  not 
sufficient  of  itself  to  be  the  basis  of  the  instruction. 

For  the  foregoing  errors  the  judgment  is  reversed  and  the 
cause  remanded. 

Sherwood  and  Burgess*  JJ.,  concur. 


WITNESSES-COMPETENCY  OF— HUSBAND  AND  WIFE.— A 
wife  is  competent  to  testify  against  her  husband  in  a  criminal  ac- 
tion whenever  she  is  the  individual  particularly  and  directly  Injured 
or  affected  by  the  crime  for  which  he  Is  being  prosecuted:  Dill  v. 
People,  19  Colo.  469;  41  Am.  St.  Rep.  254;  Commonwealth  v.  Sapp,  90 
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Ky.  580:  20  Am.  St.  Rep.  406.  See  extended  note  to  State  v.  Boyd, 
27  Am.  Dec.  877-881.  The  wife  is  a  competent  witness  in  a  criminal 
proceeding  against  her  husband  for  incest:  State  v.  Chambers,  87 
Iowa.  1;  43  Am.  St.  Rep.  849. 

RAPE.— On  the  general  subject  see  the  monographic  note  to  Smith 
▼.  State,  80  Am.  Dec  3G1-374. 


Geary  v.  Kansas  City,  Osceola,  and  Southern 

Eailway  Company. 

[188  MnoVBX,  261.] 

TRIAIi-CONTINTJANCE— CONSTITUTIONAL  LAW.-If  an 
application  for  a  continuance  of  a  civil  case,  made  by  the  defend- 
ant on  the  ground  of  the  absence  of  a  witness,  is  denied  under  au- 
thority of  a  statute,  because  plaintiff  admits  that  such  witness  if 
present  would  testify  to  the  facts  set  out  in  the  application,  such 
action  of  the  court  is  proper,  but  the  question  of  the  constitutional- 
ity of  such  statute  Is  properly  raised  by  an  exception  to  the  action 
of  the  court  in  denying  the  application  for  a  continuance  upon  the 
authority  of  the  statute. 

TRIAL-CONTINUANCE— CONSTITUTIONAL  LAW.— There 
is  no  constitutional  objection  to  a  statute  which  permits  a  party 
In  a  civil  suit  to  defeat  his  adversary's  motion  for  a  continuance  on 
account  of  an  absent  witness  by  admitting  that  such  witness  will 
testify  as  stated.  Such  statute  deprives  no  person  of  life,  liberty, 
or  property  without  due  process  of  law. 

DAMAGES— VERDICT,  WHEN  NOT  EXCESSIVE.— A  ver- 
dict for  four  thousand  five  hundred  dollars  for  personal  injury  re- 
ceived through  negligence  is  not  excessive,  nor  does  It  Indicate  that 
It  Is  the  result  of  passion  or  prejudice,  when  the  evidence  shows 
that  the  plaintiff,  prior  to  the  accident  which  rendered  him  a  per- 
manent invalid,  was  a  healthy  man  thirty-seven  years  of  age,  earn- 
ing seventy-five  dollars  per  month,  and  that  he  has  expended  seven 
hundred  and  fifty  dollars  for  medical  aid  and  attendance  without 
permanent  relief. 

Johnson  ft  Lucas,  for  the  appellant. 

Warner,  Dean,  Gibson  ft  McLeod,  for  the  respondent. 

256  BRACE,  J.  This  is  an  appeal  from  a  judgment  of  thi 
circuit  court  of  Clay  county  in  favor  of  the  plaintiff  for  the  sum 
of  four  thousand  five  hundred  dollars  in  an  action  for  damages 
for  personal  injuries  received  by  him  while  acting  as  conductor 
of  one  of  defendant's  construction  trains,  the  locomotive  of 
which  it  is  alleged  in  the  petition  "was  derailed  by  reason  of  the 
breaking  of  the  flange  of  the  wheel  of  the  front  truck  thereof, 
which  said  wheel  was,  and  for  many  days  prior  thereto  had  been, 
in  a  cracked,  defective,  and  dangerous  condition."  The  answer 
was  a  general  denial  and  a  plea  of  contributory  negligence,  upon 
which  issne  was  joined  by  reply. 

The  suit  waa  instituted  in  the  Jackson  circuit  court  October 
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9, 1893,  taken  thence  on  application  of  the  defendant  by  change 
of  yenne  to  the  circuit  court  of  Clay  county,  where  the  same 
coming  on  for  trial  on  the  16th  of  November,  1894,  the  defend- 
ant made  application  for  a  continuance  on  account  of  the  ab- 
sence of  one  Owen  Brady.  The  plaintiff  admitted  that  the  said 
absent  witness  would,  if  present,  swear  to  the  facts  set  ont  in  the 
application.  The  court  thereupon  overruled  the  same,  and  the 
action  of  the  court  in  so  doing  was  excepted  to,  and  is  here 
assigned  as  error.  The  trial  of  the  case  then  proceeded,  and  at 
the  close  of  all  the  evidence  was  submitted  to  the  jury  on  instruc- 
tions. Of  those  given  for  the  plaintiff  number  2  was  excepted 
to,  and  the  giving  of  the  same  is  here  assigned  as  error.  That 
instruction  is  as  follows: 

"2.  If  the  jury  believe  from  the  evidence  that  on  or  about 
December  12,  1892,  between  Sheffield  and  Grand  View,  on 
defendant's  line  of  railroad,  the  plaintiff  was  conductor  upon 
the  defendant's  construction  train  then  and  there  drawn  by  one 
of  defendant's  2B7  engines,  then  on  defendant's  road  between 
said  points,  defendant's  said  engine  was  derailed  by  reason  of  the 
cracked,  defective,  and  dangerous  condition  of  the  wheel  of  the 
front  truck  thereof,  causing  the  flange  of  said  wheel  to  break; 
that  defendant  knew,  or  by  the  exercise  of  reasonable  care  and 
caution  might  have  known,  of  such  cracked,  defective,  and  dan- 
gerous condition  of  said  wheel  in  a  sufficient  time  to  have  made 
the  same  reasonably  safe  for  the  purpose  for  which  it  was  used, 
but  failed  to  do  so;  that  plaintiff  did  not  know  of  such  cracked, 
defective  and  dangerous  condition  of  said  wheel;  that  by  reason 
of  said  derailment  of  said  engine  plaintiff  was  thrown  with  great 
force  and  violence  against  the  boiler  head  of  said  engine  and 
was  thereby  injured,  then  plaintiff  is  entitled  to  recover,  and 
your  verdict  must  be  for  plaintiff,  provided  you  further  believe 
from  the  evidence  that  plaintiff  was  not  guilty  of  contributory 
negligence  as  stated  and  defined  in  the  instructions  given  you  at 
the  instance  of  the  defendant/' 

The  refusal  of  the  court  to  give  defendant's  instructions  1,  9, 
and  12  is  also  complained  of  as  error.  Those  instructions  ace  as 
follows: 

"1.  On  the  pleadings  and  the  evidence  the  plaintiff  cannot 
recover." 

"9.  There  is  no  evidence  before  the  jury  that  any  notice  of 
the  defective  condition  of  the  truck  wheel  was  ever  brought  to 
the  notice  of  the  defendant's  master  mechanic,  or  foreman  of 
the  roundhouse,  and  defendant  cannot  be  affected  by  the  knowl- 
edge of  any  of  its  employes  except  those  above  named.19 
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"12.  If  you  believe  from  the  evidence  that  the  position  of  the 
plaintiff  on  the  locomotive  contributed  to  his  injury,  and  that 
plaintiff  had  no  business  engagements  thereon  connected  with 
his  duty  as  conductor  of  said  train,  your  finding  will  be  for  the 
defendant." 

258  rpjie  Qfj^p  erTors  assigned  are,  that  the  verdict  is  contrary 
to  the  law  as  declared  by  the  court,  and  that  the  damages  are 
excessive. 

1.  The  application  and  affidavit  for  a  continuance  was  made 
in  conformity  to  the  requirements  of  the  statute,  and  was  over- 
ruled by  the  court  solely  on  the  ground  of  the  admission  by  the 
plaintiff  that  the  witness,  if  present,  would  swear  to  the  facts  set 
out  in  the  affidavit,  as  authorized  by  section  2127  of  the  Revised 
Statutes  of  1889,  and  the  sole  ground  of  the  complaint  against 
that  ruling  is,  that  said  section  is  obnoxious  to  the  provisions 
of  section  30,  article  2,  of  the  constitution,  which  provides  tha/t 
"no  person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law,"  and  in  support  of  this  contention  we  are 
cited  to  State  v.  Berkley,  92  Mo.  41,  and  Eisner  v.  Supreme 
Lodge,  98  Mo.  646.  Although  the  defendant  did  not  avail  itself 
of  the  privilege  of  reading  the  evidence  of  the  absent  witness 
contained  in  the  affidavit  for  a  continuance,  we  think  the  ques- 
tion of  the  constitutionality  of  this  section  of  the  statute  is 
properly  raised  by  the  exception  to  the  action  of  the  court  in 
overruling  the  application  upon  the  authority  thereof. 

The  section  of  the  statute  that  was  held  to  be  invalid  in  State 
▼.  Berkley,  92  Mo.  41,  was  section  1886  of  the  Revised  Statutes 
of  1879,  which  contained  similar  provisions  to  the  section  now 
in  question  in  regard  to  applications  for  a  continuance  in  crim- 
inal cases,  but  it  was  so  held  because  obnoxious  to  the  provisions 
of  section  22,  article  2,  of  the  constitution,  which  provides  that: 
"In  criminal  prosecutions,  the  accused  shall  have  the  right  to 
appear  and  defend  in  person  and  by  counsel;  to  demand  the 
nature  and  cause  of  the  accusation;  to  meet  the  witnesses  against 
him  face  to  face;  to.  have  process  to  compel  the  attendance  of 
witnesses  in  his  behalf;  and  a  speedy  public  trial  by  an  impartial 
jury  ^^  of  the  county."  This  section  of  the  constitution  has 
no  application  whatever  to  the  trial  of  civil  actions,  and  the 
case  of  State  y.  Berkley,  92  Mo.  41,  is  no  authority  for  defend- 
ant's contention.  Counsel  for  defendant  argue,  however,  that  by 
a  parity  of  reasoning,  section  2127  of  the  Revised  Statutes  of 
1889,  might  be  held  obnoxious  to  the  provisions  of  section  30 
of  the  constitution,  and  to  be  consistent  this  court  ought  to  so 
hold.    Such,  however,  is  not  the  opinion  of  this  court,  as  shown 
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by  the  case  of  Eisner  v.  Supreme  Lodge,  98  Mo.  610,  in  which 
the  constitutionality  of  this  section  was  upheld,  and  by  Wilson 
y.  Fori,  133  Mo.  367,  in  which  its  validity  was  assumed.  Nor 
of  either  of  the  courts  of  appeals  in  both  of  which  its 
constitutionality  has  been  assumed  or  expressly  recognized: 
Bichey  y.  Branson,  33  Mo.  App.  418;  Woolwine  v.  Bicks,  39  Mo. 
App.  495.  That  "there  is  no  constitutional  objection  to  a 
statute  which  permits  a  party  in  a  civil  suit  to  defeat  his  adver- 
sary's motion  for  a  continuance  on  account  of  an  absent  witness 
by  admitting  that  the  witness  will  testify  as  stated/9  is  a  gen- 
eral rule  deduced  from  the  rulings  of  the  courts  of  last  resort 
in  the  states  which  have  statutes  similar  to  the  one  under  con- 
sideration: 4  Ency.  of  PL  &  Pr.  869  b  and  note  1.  The  supreme 
court  of  Arkansas,  in  Graham  v.  State,  50  Ark.  161,  in  following 
our  ruling  in  State  v.  Berkley,  92  Mo.  41,  declared  that  "no 
constitutional  objection  to  such  legislation  is  apparent  when 
applied  to  civil  cases/'  Without  pursuing  the  argument  upon 
this  question,  we  think  that  the  constitutionality  of  section 
2127  may  well  be  considered  settled  upon  authority,  and  this 
point  will  be  ruled  against  the  defendant. 

2.  The  objection  urged  to  instruction  number  2  given  for  the 
plaintiff  is.  that  "it  assumes  that  the  wheel  of  the  locomotive 
was  cracked,  dangerous,  and  defective."  We  do  not  so  under* 
stand  this  instruction.  What  the  court  told  the  jury  in  this 
regard  by  the  instruction  8tt0  was,  that  "if  the  jury  find  from 
the  evidence  that  the  defendant's  engine  was  derailed  by  reason 
of  the  cracked,  defective,  and  dangerous  condition  of  said  wheel," 
etc.  How  the  jury  was  to  find  that  the  engine  was  derailed"  by 
reason  of  the  cracked,  defective,  and  dangerous  condition  of  the 
wheel,  without  finding  that  the  wheel  was  in  a  cracked,  defective, 
and  dangerous  condition,  we  think  would  be  pest  the  under- 
standing of  the  ordinary  juryman,  and  would  perhaps  suggest 
itself  only  to  the  verbal  critic  who  found  it  necessary  to  find 
some  fault  in  the  instruction,  which  in  this  instance  was  evi- 

9 

dently  not  found  by  the  learned  counsel  for  the  defendant  until 
after  the  trial,  for  their  own  instructions  contain  a  like  assump- 
tion, if  this  be  an  assumption. 

3.  The  objection  urged  to  the  action  of  the  court  in  refusing 
to  give  defendant's  instruction  1  and  9  is,  that  the  evidence 
wholly  failed  to  show  that  defendant  knew,  or  by  the  use  of 
reasonable  care  could  have  known,  that  "the  flange  of  the 
wheel  on  the  front  truck"  had  been  in  a  cracked,  defective,  and 
dangerous  condition,  in  that  the  evidence  tended  to  prove  a 
defect  in  the  flange  on  the  forward  tank  truck,  and  not  in  the 
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flange  of  the  wheel  of  the  front  truck,  as  charged  in  the  petition, 
and  that  no  notice  was  shown  to  defendant's  master  mechanic 
or  its  foreman  of  such  condition. 

We,  perhaps,  have  not  sufficient  technical  mechanical  knowl- 
edge to  appreciate  the  force  of  the  first  ground  of  this  objection, 
but  there  is  no  doubt  in  our  mind,  after  a  careful  examination 
of  this  record,  that  the  same  defect,  in  the  same  flange,  of  the 
same  wheel,  was  in  the  mind  of  the  pleader  when  he  dr^w  the 
petition;  in  the  mind  of  all  the  witnesses  when  they  were  testi- 
fying on  the  subject;  of  the  court  in  the  instructions;  and  of 
the  jury  in  making  their  verdict,  and  2ei  there  is  no  possibility 
of  prejudicial  error  in  this  matter.  As  to  the  second  ground, 
it  is  only  necessary  to  say  the  engineer  in  charge  of  this  loco- 
motive made  a  written  report  of  the  defective  condition  of  the 
wheels  of  this  engine  in  the  particulars  charged,  and,  in  addi- 
tion, testified  that  he  called  the  attention  of  the  foreman  of  the 
roundhouse  having  the  engine  in  charge  for  repairs,  to  the  con- 
dition of  the  defective  wheels  two  or  three  months  before  the 
accident,  and  another  engineer  testified  that  the  wheels  of  the 
engine  were  in  this  condition  a  month  before  the  accident.  Here 
was  evidence  tending  to  prove  actual  notice  to  the  company  of 
the  defect,  and  that  the  defective  condition  had  existed  for  such 
a  length  of  time  as  that  the  defendant,  by  the  exercise  of  rea- 
sonable care,  ought  to  have  discovered  and  repaired  it.  In  the 
face  of  this  evidence,  the  court  could  not  do  otherwise  than 
refuse  these  instructions. 

4.  Defendant's  instruction  number  12  was  properly  refused, 
because  from  the  evidence  it  appears  that  the  train  consisted 
of  the  engine  and  one  flat-car  only;  that  at  the  time  the  engine 
went  over  and  the  plaintiff  received  the  injuries  of  which  he 
complains  he  was  in  the  cab  of  the  engine,  which  he  testifies 
was  his  usual  place  when  attending  to  the  discharge  of  his  duties 
with  such  a  train,  and  there  is  no  evidence  tending  to  prove  that 
that  was  not  the  proper  place  for  him  to  be  in  the  discharge  of 
the  business  that  he  then  had  in  hand  for  the  defendant. 

5.  There  is  nothing  in  the  contention  that  the  verdict  is 
against  the  law  as  declared  in  instruction  10,  given  for  the  de- 
fendant. Cook,  the  inspector,  testified  that  he  didn't  examine 
the  engine  the  night  preceding  the  accident,  and,  even  if  he  had 
testified  to  such  an  inspection,  it  would  still  have  remained  for 
the  jury  to  determine  whether  he  made  a  proper  inspection. 

*•■  6.  There  is  nothing  in  the  record  to  indicate  that  the 
▼erdict  was  the  result  of  passion  or  prejudice.  The  amount  of 
the  damages  assessed  does  not  so  indicate.    The  evidence  tended 
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to  prove  that  prior  to  the  accident  the  plaintiff  was  a  healthy 
man  about  thirty-seven  years  of  age,  earning  seventy-five  dollars 
per  month;  that  since  the  accident  he  has  been  an  invalid,  un- 
able to  follow  his  occupation,  and  under  the  care  of  physicians, 
and  has  expended  about  seven  hundred  and  fifty  dollars  for  hos- 
pital, doctors',  and  nurses'  bilh;  that  this  condition  promises 
to  be  permanent,  and  is  the  result  of  the  injuries  he  received. 
Such  being  the  case,  the  amount  of  damages  assessed  cannot  be 
said  to  indicate  passion  or  prejudice.  We  find  no  prejudicial 
error  in  the  trial  of  this  case,  and  the  judgment  will  be  affirmed. 
It  is  accordingly  so  ordered. 

All  concur,  except  Robinson,  J.,  absent. 


DAMAGES-WHEN      EXCESSIVE,      JUSTIFYING      8ETTTNO 

ASIDE  VERDICT.— When  the  amount  of  damages  awarded  in  an 
action  for  negligence  is  obviously  so  disproportionate  to  the  injury 
proved  as  to  justify  the  conclusion  that  the  verdict  is  not  the  result 
of  the  cool  and  dispassionate  discretion  of  the  Jury,  the  verdict  will 
be  set  aside  as  excessive:  Morgan  v.  Southern  Pac.  Oo.,  85  CaL  510; 
29  Am.  St.  Rep.  143,  and  note.  See,  also,  Texas  Ry.  Co.  v.  Brick,  83 
Tex.  526:  20  Am.  St.  Rep.  675;  Standard  Oil  Co.  v.  Tlerney,  02  Ky. 
367;  36  Am.    St  Rep.  595. 

TRIAL-STATUTE  —  AVOIDING  CONTINUANCE  BY  ADMIS- 
SIONS.—A  statute  providing  that  on  a  criminal  trial,  when  the  de- 
fendant moves  for  an  adjournment  on  the  ground  of  the  absence  of 
a  material  witness,  the  trial  may  proceed  on  the  public  prosecutor's 
stipulating  to  admit  that  the  witness,  if  present,  would  testify  as  set 
forth  in  the  affidavits,  and  that  such  statements  might  be  read  as 
his  evidence,  is  not  unconstitutional:  State  v.  Jennings,  81  Mo.  185; 
51  Am.  Rep.  236.  Such  action  constitutes  an  admission  not  merely 
that  the  absent  witnesses  would  have  testified  to  the  facts  alleged, 
but  also  that  the  facts  alleged  are  absolutely  true:  Dominges  v.  State; 
7  Smedes  &  M.  475;  45  Am.  Dec.  315.  See,  however.  United  States  v. 
Sacramento,  2  Mont  239;  25  Am.  Rep.  742.  Even  under  such  stipu- 
lation, the  court  may  grant  the  continuance,  If  there  is  a  well-found- 
ed doubt  of  the  truth  of  the  affidavit:  Hyde  v.  State,  16  Tex.  446;  6T 
Am.  Dec.  630.  and  note.  - 


Glencoe  Land  and  Gravel  Company  v.  Hudson 
Brothers  Commission  Company. 

[US  Missouri,  489.] 

REAL  PROPERTY.— SAND  OR  GRAVEL  while  In  Its  orla> 
foal  bed  Is  real  estate. 

TROVER  TO  RECOVER  REALTY.— An  action  of  trover,  or 
Its  equivalent  under  the  statute,  lies  only  for  the  conversion  of  per- 
sonalty, and  not  for  the  conversion  of  sand  or  gravel  while  In  its 
original  bed,  or,  in  other  words,  while  it  Is  part  of  the  realty. 

CONTRACT— BREACH  OP  INDUCED  BY  THIRD  PARTY. 
Merely  to  induce  or  procure  a  free  contracting  party  to  break  his 
contract,  whether  done  maliciously  or  not,  to  the  damage  of  the 
other  contracting  party,  does  not  give  a  right  of  action  against  tbs 
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[tarty  holding  out  the  inducement.   The  only  remedy  Is  an  action 
upon  the  contract  for  its  breach* 

CONTRACTS— REMEDY  FOB  BREACH  INDUCED  BY 
THIRD  PARTY— MASTER  AND  SERVANT.— An  action  cannot  be 
maintained  against  a  third  person  for  inducing  a  party  to  break  his 
contract  with  the  complainant,  when  the  relation  of  master  and 
servant  does  not  exist  between  the  contracting  parties,  and  a  rail- 
road company  is  not  the  servant  of  the  shipper.  The  remedy  Is  an 
action  on  the  contract  to  recover  for  its  breach. 

B.  M.  Nichols,  for  the  appellant. 

J.  W.  Noble,  G.  H.  Shields,  W.  0.  Pettus,  and  J.  R.  Warfield, 
for  the  respondents. 

441  MACFABLANE,  J.  This  was  an  action  for  damages 
instituted  in  the  circuit  court  of  the  city  of  St  Louis  on  No- 
vember 7,  1893,  upon  a  petition  as  follows: 

"For  cause  of  action,  plaintiff  avers  that  the  plaintiff  is  a  cor- 
poration duly  organized  and  doing  business  under  the  lawB  of  the 
state  of  Illinois;  that  the  defendants,  the  Hudson  Brothers 
Commission  Company,  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Missouri,  and  that  its  codefendants  are  its 
chief  and  only  stockholders  and  directors;  that  plaintiff  is  seised 
of,  and  art  the  present  time  and  at  the  times  hereinafter  stated, 
was  in  possession  of  a  piece  of  land  located  in  St.  Louis  county. 
Missouri,  aggregating  two  hundred  and  thirteen  acres,  more  or 
less,  "which  is  particularly  described. 

"Plaintiff  further  avers  that  at  the  present  time  and  at  the 
times  hereinafter  stated  there  was  located  44a  upon  said  above* 
described  property  large  and  valuable  deposits  of  sand  and 
gravel  and  other  materials;  that  long  prior  to  the  dates  hereinafter 
stated  plaintiff  operated  said  sandbeds  and  gravel  pits  by  exca- 
vating and  selling  therefrom  large  quantities  of  gravel  and  sand; 
that  prior  to  the  dates  hereinafter  referred  to  plaintiff  had  estab- 
lished a  very  valuable  and  lucrative  business  in  the  sale  of  the 
valuable  deposits  of  sand  and  gravel  upon  its  said  premises  as 
aforesaid. 

"Plaintiff  further  avers  that  said  above-described  real  estate 
and  said  sandbars  and  gravel  pits  as  aforesaid  are  located  adjacent 
to  the  Missouri  Pacific  railroad;  that  said  Missouri  Pacific  Bail- 
road  Company  is  a  common  carrier  of  freight  throughout  the 
state  of  Missouri,  and  as  such  was,  at  the  times  hereinafter  re- 
ferred to,  serving  this  plaintiff  as  such  carrier  in  the  transporta- 
tion of  plaintiff's  sand  and  gravel  from  said  sandbars  and  gravel 
pits,  as  aforesaid,  to  various  markets;  that  there  is  no  other  com- 
mon carrier  or  railroad,  or  means  of  handing  said  gravel  sad 

Am.  Sr.  Ear-  Vou  LX.- 
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Band  from  said  premises,  saving  and  excepting  said  Missouri 
Pacific  railroad;  that  said  sand  and  gravel  pits  are  connected 
with  said  Missouri  Pacific  Railroad  Company  by  means  of  a 
switch  built  across  and  over  the  above-described  real  estate,  and 
at  the  times  hereinafter  referred  to,  at  the  request  and  under 
contract  with  this  plaintiff,  the  said  Missouri  Pacific  Railroad 
Company  wae  using  said  switch  in  hauling  said  plaintiff's  sand 
and  gravel  from  said  pits  aforesaid  to  the  various  markets  at 
which  it  had  vended  and  had  contracted  to  sell  said  sand. 

"Plaintiff  further  avers  that  prior  to  the  first  day  of  June, 
1893,  it  entered  into  a  contract  with  the  Missouri  Pacific  Bail- 
road  Company  whereby  it,  the  said  Missouri  Pacific  Railroad 
Company,  agreed  to  transport  large  quantities  of  sand  and 
gravel,  to  wit,  twenty-five  carloads  per  day,  or  more  if  so  desired, 
443  over  its  said  roadbed  to  any  and  all  points  as  might  be  direct- 
ed by  plaintiff;  that  on  or  about,  to  wit,  June  1,  1895,  the  said 
defendants  notified  the  said  Missouri  Pacific  Railroad  Company 
that  they  claimed  6aid  premises  and  sandbars  and  gravel  pits 
located  thereon,  and  that  it,  the  said  Missouri  Pacific  Railroad 
Company,  should  no  longer  serve  the  plaintiff  in  removing  to 
market  or  moving  from  the  premises  over  its  said  roadbed  and 
over  the  switch  built  upon  said  premises  from  said  sandbars  and 
gravel  pits  to  the  main  line  of  said  Missouri  Pacific  Railroad 
Company,  the  said  gravel  and  sand  from  said  sandbars  and  gravel 
pits  or  the  cars  which  said  plaintiff  loaded  with  gravel  and  sand 
from  said  sandbars  and  gravel  pits;  that  said  defendants  claimed 
the  same  as  aforesaid  and  would  hold  said  Missouri  Pacific  Rail* 
road  Company  liable  as  trespassers  if  they  entered  upon  said 
premises  or  carried  therefrom  the  said  sand  and  gravel  at  the 
request  of  this  plaintiff. 

"Plaintiff  further  avers  that  at  that  time  it  had  entered  into 
divers  and  sundry  contracts  with  parties  for  the  sale  and  delivery 
of  great  quantities  of  sand  and  gravel  aggregating  many  hun- 
dreds of  carloads;  that  by  reason  of  said  notice  given  to  said 
railroad  company  by  the  said  defendants  as  aforesaid,  the  said 
railroad  company  refused  to  haul  any  gravel  or  sand  from  said 
premises;  that  in  consequence  of  said  refusal  of  said  railroad 
company,  plaintiff  was  wholly  unable  to  sell  said  sand  and  gravel 
— that  without  a  market  for  the  said  sand  and  gravel  through 
said  common  carrier,  as  aforesaid,  the  same  was  wholly  useless 
and  worthless;  that  by  reason  of  said  notice  and  interference  with 
plaintiff's  business,  as  aforesaid,  the  same  has  been  wholly  lost 
and  broken  up  and  rendered  worthless  to  plaintiff,  and   that 
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plaintiff  has  sustained  a  damage  by  reason  of  said  unwarranted 
trespass  and  444  interference  against  its  rights  by  defendants 
in  the  sum  of  twenty-five  thousand  dollars. 

"Wheref ore  and  by  reason  of  the  premises  plaintiff  prays  judg- 
ment against  defendants  for  the  sum  of  twenty-five  thousand  dol- 
lars together  with  interest  and  costs  6f  this  suit" 

To  which  petition  the  defendants  interposed  a  demurrer,  as- 
signing as  a  ground  that  the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  sustained  on 
March  20, 1895,  and  the  cause  is  before  this  court  by  appeal  from 
the  judgment  upon  such  demurrer. 

1.  Plaintiff  insists  that  the  petition  states  a  cause  of  action 
which  authorizes  a  recovery  as  for  the  conversion  of  the  gravel 
and  sand.  That  contention  cannot  be  sustained,  for  the  reason 
that  an  action  of  trover,  or  an  equivalent  action  under  the  code, 
only  lies  for  the  conversion  of  personal  property.  The  charge  of 
the  petition  is,  that  on  the  land  were  "large  and  valuable  depos- 
its of  sand  and  gravel/'  which,  on  account  of  the  interference 
of  defendant,  plaintiff  was  unable  to  market.  Sand  and  gravel, 
while  in  its  original  bed,  is  as  much  a  port  of  the  realty  as  the 
earth  itself.  After  it  has  been  mined  or  separated  from  the  land 
it  may  become  the  subject  of  conversion,  not  before.  The  peti- 
tion makes  no  charge  of  the  conversion  of  sand  or  gravel  after  its 
separation  from  the  land:  26  Am.  &  Eng.  Ency.  of  Law,  774, 
par.  5,  and  cases  cited. 

2.  It  is  insisted,  in  the  next  place,  that  defendant  is  answer- 
able in  damages  to  plaintiff  for  the  injurious  consequences  of  in- 
ducing the  railway  company  to  violate  its  contract  to  carry  to 
market  the  gravel  and  sand  taken  from  the  land.  This  is  really 
the  ground  relied  upon  for  recovery. 

When  plaintiff  and  the  carrier  entered  into  the  445  contract 
each  looked  to  the  other  for  its  faithful  performance,  and  to  no 
one  else.  We  can  see  nothing  more  in  this  case,  as  stated,  than 
a  simple  voluntary  breach  of  contract  by  the  railroad  company. 
We  are  unable  to  see,  in  principle,  that  there  is  a  difference  be- 
tween a  breach  induced  by  the  advice,  persuasion,  or  even  threats, 
of  a  third  party,  and  one  caused  by  circumstances  connected 
with  the  business  or  service  the  party  contracted  to  do.  In  either 
case  the  breach  of  contract  would  be  voluntary.  There  is  no 
charge  in  the  petition  that  the  railroad  company  was  caused 
to  refuse  to  carry  out  its  contract,  or  was  rendered  unable  to  do 
to,  contrary  to  its  will,  by  the  fraud,  deceit,  or  coercion  of  de- 
fendant. The  direct  and  proximate  cause  of  plaintiff's  damage 
is  the  voluntary  breach  of  contract  on  the  part  of  the  carrier, 
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and  resort  must  be  had  to  it  for  compensation  for  the  injurious 
consequences. 

We  are  also  unable  to  see  that  defendant  committed  a  legal 
wrong  in  giving  notice  to  the  railroad  company  of  its  claims  to 
the  sand  and  gravel.  Indeed,  circumstances  may  have  existed 
which  made  it  equitable  and  just  that  it  should  have  done  so. 
At  least,  it  had  the  undoubted  legal  right  to  protect  its  property 
interests  in  that  manner. 

If  defendant  committed  no  legal  wrong,  though  his  act  re- 
sulted in  damage  to  plaintiff,  the  law  affords  no  remedy.  It  is 
damnum  absque  injuria.  The  motive  of  defendant  is  immaterial: 
Anderson  v.  Public  Schools,  122  Mo.  67. 

Plaintiff  relies  altogether  on  the  doctrine  announced  in  Lum- 
ley  v.  Gye,  2  El.  &  B.  216,  Bowen  v.  Hall,  L.  B.  6  Q.  B.  Div. 
333,  and  Walker  v.  Cronin,  107  Mass.  555,  and  cases  following 
them. 

The  question  really  decided  in  those  cases  is  stated  in  the  opin- 
ion in  the  case  last  cited  as  follows:  "It  44e  is  a  familiar  and 
well-established  doctrine  of  the  law  upon  the  relation  of  master 
and  servant  that  one  who  entices  away  a  servant,  or  induces  him 
to  leave  his  master,  may  be  held  liable  in  damages  therefor,  pro- 
vided there  exists  a  valid  contract  for  continued  service  known 
to  defendant/' 

In  Lumley  v.  Gye,  2  El.  ft  B.  216,  the  majority  of  the  court 
held  that  the  relation  of  master  and  servant  existed  between  the 
parties  to  the  contract,  and  defendant  was  answerable  in  damages 
for  inducing  one  of  the  parties  to  break  her  contract  But  Cole- 
ridge, J.  (afterward  lord  chief  justice),  dissented,  holding  thai 
the  relation  of  master  and  servant  did  not  exist  within  the  mean- 
ing of  the  statute  of  laborers  (23  Edward  III)  in  which  he  said 
the  law  had  its  origin.  After  an  able  argument  he  reached  this 
conclusion:  "Merely  to  induce  or  procure  a  free  contracting 
party  to  break  his  covenant,  whether  done  maliciously  or  not,  to 
the  damage  of  another,  for  the  reasons  I  have  stated,  is  not  ac- 
tionable." 

Judge  Cooley  states  the  same  rule.  He  says:  "An  action  can- 
not, in  general,  be  maintained  for  inducing  a  third  person  to 
break  his  contract  with  the  plaintiff;  the  consequence,  after  all, 
being  only  a  broken  contract,  for  which  the  party  to  the  contract 
may  have  his  remedy  by  suing  upon  it":  Cooley  on  Torts,  *497; 
Chambers  v.  Baldwin,  91  Ky.  121;  34  Am.  St.  Bep.  165;  Bourlier 
v.  Macauley,  91  Ky.  135;  34  Am.  St.  Rep.  171;  Boyson  v.  Thorn, 
98  Cal.  578;  McCann  v.  Wolff,  28  Mo.  App.  447. 
An  inquiry  whether  public  policy  requires  a  different  role  to 
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govern  contracts  between  master  and  servant,  in  respect  to  per- 
sonal services  to  be  rendered,  is  not  in  this  case,  for  it  cannot  be 
said  that  the  contract  in  question  created  the  relation  of  master 
and  servant  between  plaintiff  and  the  railroad  company.  To  hold 
that  a  carrier  is  the  servant  or  employ6  of  the  shipper  44r  would 
revolutionize  the  whole  law  relating  to  the  duties,  obligations, 
and  liabilities  of  common  carriers. 

The  judgment  is  affirmed. 

All  the  judges  of  this  division  concur. 


RBAL  PROPERTY.— What  things  may  be  considered  a*  part  of 
the  realty  see  Metcalf  v.  Nelson,  8  8.  Dak.  87;  69  Am.  St  Rep.  74tf, 
where  underground  water  la  so  considered;  natural  gas,  in  People's 
Gas  Co.  v.  Tyner,  131  Ind.  277;  81  Am.  St  Rep.  433;  growing  trees, 
In  McKenzle  v.  Shows,  70  Miss.  388;  86  Am.  St  Rep.  664,  and  note; 
an  aerolite,  in  Goddard  v.  Winchell,  86  Iowa,  71;  41  Am.  St  Rep. 
481;  fructus  naturalee,  in  Sparrow  v.  Pond,  40  Minn.  412;  82  Am.  St. 
Rep.  571,  and  note. 

TROVER  — WHBN  LIBS.  — One  who  has  the  right  of  possession 
of  a  certain  tract  cannot  maintain  trover  for  stone  and  gravel  dug 
therefrom  against  one  who  has  the  actual  adverse  possession  of  the 
land,  and  sets  up  title  thereto:  Mather  v.  Trinity  Church,  3  Berg.  & 
R.  600;  8  Am.  Dec.  663,  and  note.  See,  Grub  v.  Guilford,  4  Watts, 
223;  28  Am.  Dec.  700.  and  note. 

DAMAGES  FOR  PROCURING  PARTY  TO  VIOLATE)  HIS  CON- 
TRACT.* See  Perkins  v.  Pendleton,  90  Me.  166;  ante,  p.  252,  and 
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JUDGMENTS,  VOID-INJUNCTION  AGAINST.— An  Injunc- 
tion does  not  lie  against  an  execution  Issued  upon  a  void  Judgment 
rendered  by  a  Justice  of  the  peace.  The  defendant  has  an  ample 
and  adequate  remedy  at  law. 

PROCESS— PROTECTION  OF.— If  a  court  has  Jurisdiction 
over  the  subject  matter,  but  not  oyer  the  person,  an  execution  regu- 
lar on  Its  face  and  Issued  by  such  court,  will  protect  the  officer 
serving  it,  and  he  Is  not  bound  to  examine  Into  the  validity  of  the 
judgment  upon  which  such  execution  la  Issued. 

JURISDICTION  OF  THE  SUBJECT  MATTER  Is  the  power, 
lawfully  conferred,  to  deal  with  the  general  subject  Involved  In  the 


JUDGMENTS  VOID— SALES  UNDER-REMEDY.— If  a  Judg- 
ment and  execution  are  void,  no  title  passes  to  the  purchaser  there- 
under, and  the  defendant  therein  may  replevin  the  property  from 
such  purchaser. 

PROCESS— PROTECTION  OF.— Although  a  Judgment  and 
execution  are  void,  such  execution,  If  regular  on  Its  face,  la  a  pro- 
tection to  the  officer  serving  It  against  an  action  of  trespass  by  the 
owner  of  the  property  levied  upon. 
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E.  D.  Kenna  and  L.  F.  Parker,  for  the  appellant. 
EL  C.  Pepper,  for  the  respondent. 

585  BUBGESS,  J.  This  is  a  proceeding  by  bill  in  equity 
to  restrain  the  collection  of  a  judgment  in  favor  of  defendant 
Howell,  and  against  plaintiff,  rendered  by  J.  L.  Bedford,  a  justice 
of  the  peace  of  Barry  county,  upon  the  ground  {hat  the  judgment 
is  void,  in  that  it  was  rendered  without  service  of  process  on  the 
plaintiff  herein. 

The  petition  alleges  that  J.  F.  Bedford,  a  justice  of  the  peace 
of  Barry  county,  rendered  judgment  against  the  plaintiff  in  favor 
of  W.  A.  Howell,  defendant;  that  the  judgment  was  rendered 
without  the  service  of  process  on  the  plaintiff;  that  an  execution 
had  been  issued  on  the  judgment,  and  that  the  defendant  Lowder, 
who  is  constable  of  the  township  where  the  judgment  was  render- 
ed, had  seized  under  said  execution,  and  was  proceeding  to  sell, 
a  car,  the  property  of  the  plaintiff.  A  temporary  injunction  was 
granted. 

At  the  return  term  of  the  summons  issued  in  the  cause,  de- 
fendants interposed  a  general  demurrer  to  the  petition,  alleging 
as  ground  therefor  "that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  The  demurrer  was  sus- 
tained, and,  upon  plaintiff's  refusal  to  plead  further,  judgment 
was  rendered  for  defendant  dismissing  the  petition.  Then  fol- 
lowed an  assessment  of  damages  on  motion  of  defendants. 

From  the  judgment  rendered  plaintiff  appealed  to  the  St. 
Louis  court  of  appeals,  where  the  judgment  was  affirmed  (St 
Louis  etc.  By.  Co.  v.  Lowder,  59  Mo.  App.  3),  but  the  case 
was  certified  to  the  supreme  court  upon  the  ground  that  the  de- 
cision is  in  conflict  with  prior  decisions  of  the  supreme  court. 

The  only  question  presented  by  this  record  is,  Will  a  court  of 
equity  enjoin  the  collection  of  an  execution  5S6  issued  on  a  void 
judgment  rendered  by  a  justice  of  the  peace? 

There  is  some  conflict  in  the  adjudications  of  the  appellate 
courts  of  this  state  upon  this  question.  It  has*  however,  always 
been  held  that,  where  the  court  or  justice  of  the  peace  has  juris- 
diction of  the  subject  maitter,  the  ministerial  officer  is  not  bound 
to  examine  into  the  validity  of  the  judgment,  the  proceedings,  or 
the  process.  It  is  sufficient  for  his  protection  if  the  execution 
be  regular  upon  its  face  and  the  court  from  which  it  was  issued 
had  jurisdiction  of  the  subject  matter:  Miller  v.  Brown,  3  Mo. 
1538;  23  Am.  Dec.  693;  Higdon  v.  Conway,  12  Mo.  295;  Melcher 
v.  ScruggB,  72  Mo.  406.  But  "if  the  court  has  no  jurisdiction 
over  the  subject  matter,  the  officer  is  supposed  to  know  it;  and 
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an  execution  issued  upon  such  judgment  is  no  protection  to  him. 
It  is  his  duty  to  refuse  to  serve  it.  But  if  the  court  has  jurisdic- 
tion over  the  subject  matter,  and  has  only  failed  to  obtain  juris- 
diction of  the  person,  an  execution  will  protect  the  officer,  pro- 
vided the  failure  does  not  appear  upon  the  process  in  his  hands": 
Howard  v.  Clark,  43  Mo.  348. 

"Jurisdiction  of  the  subject  matter  is  power  to  adjudge  con- 
cerning the  general  question  involved,  and  is  not  dependent 
upon  the  state  of  facts  which  may  appear  in  a  particular  case  aris- 
ing, or  which  is  claimed  to  have  arisen,  under  that  general  ques- 
tion. One  court  has  jurisdiction  in  criminal  cases;  another  in 
civil  cases;  each  in  its  sphere  has  jurisdiction  of  the  subject  mat- 
ter. Yet  the  facts,  the  acts  of  the  party  proceeded  against,  may 
be  the  same  in  a  civil  case  as  in  a  criminal  case We  con- 
clude that  jurisdiction  of  the  subject  matter  is  the  power  lawfully 
conferred  to  deal  with  the  general  subject  involved  in  the  action": 
Hunt  v.  Hunt,  72  N.  Y.  217;  28  Am.  Bep.  129;  State  53T  v. 
Smith,  104  Mo.  419;  State  v.  Neville,  110  Mo.  345;  Musick  v. 
Kansas  City  etc.  Ry.  Co.,  114  Mo.  309. 

In  the  case  at  bar,  the  justice  had  jurisdiction  of  the  subject 
matter,  and  the  execution  was  regular  upon  its  face,  but  the 
judgment  was  void  for  the  want  of  jurisdiction  of  the  defendant 
therein,  no  process  having  been  served  upon  it.  In  such  circum- 
stances it  was  held  in  Bornschein  v.  Finck,  13  Mo.  App.  120,  that 
the  defendant  in  the  judgment  had  no  adequate  remedy  at  law, 
and  that  injunction  to  restrain  the  collection  of  the  judgment 
and  execution  was  the  proper  remedy.  A  similar  ruling  was  an* 
nounced  in  United  States  etc.  Ins.  Co.  v.  Beisinger,  43  Mo.  App. 
571. 

A  different  ruling  was,  however,  made  by  the  supreme  court 
in  Stockton  v.  Ransom,  60  Mo.  535,  in  which  plaintiff  sought  to 
restrain  by  injunction  the  sale  of  personal  property  under  an 
execution  issued  on  a  void  judgment,  and  it  was  held,  in  so  far 
as  the  facts  appeared,  the  plaintiff  had  an  ample  and  adequate 
remedy  at  law.  That  case  was  followed  and  approved  in  Bear  ▼• 
Youngman,  19  Mo.  App.  41,  in  which  it  was  held  that  injuno 
tion  was  not  the  proper  remedy,  even  though  the  judgment  wmi 
void. 

The  same  question  was  again  before  the  supreme  court  in 
St.  Louis  etc.  By.  Co.  v.  Beynolds,  89  Mo.  146.  The  suit  was 
to  restrain  by  injunction  the  collection  of  a  judgment  purporting 
to  be  rendered  in  favor  of  the  defendant,  M.  L.  Beynolds,  by  a 
justice  of  the  peace.  The  petition  alleged  that  the  justice  of  the 
peace  acquired  no  jurisdiction  of  the  defendant  in  the  judgment 
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sought  to  be  enjoined.  The  court  said:  "If  the  judgment  of  the 
justice  is  void,  then  will  the  execution  issued  thereon  be  void 
also,  and  equity  will  not  interfere  to  do  a  nugatory  act.  The 
remedy  of  the  railway  is  ample  and  adequate  at  law,  and  this  pre- 
vents the  interposition  of  a  court  of  equity,  as  a  suit  could  be 
maintained  against  53S  the  constable  as  a  trespasser,  and  the 
purchasers  pretended  title  wjmld  be  valueless.  This  is  elemen- 
tary law."  What  was  said  in  that  case  to  the  effect  that  a  suit 
could  be  maintained  against  the  constable  as  a  trespasser  was 
with  respect  to  a  collateral  matter  not  involved  in  the  case,  waa 
merely  obiter,  and  should  not  be  regarded  as  decisive  of  that 
question.  Aside  from  that  question  the  decision  is  in  line  with 
the  weight  of  authority  in  this  state.  The  cases  of  Bornschein  v. 
Fink,  13  Mo.  App.  120,  and  United  States  Ins.  Co.  v.  Reisinger, 
43  Mo.  App.  571,  should  therefore  be  overruled. 

The  execution,  being  regular  upon  its  face  and  emanating  from 
a  court  having  jurisdiction  of  the  subject  matter,  was  a  sufficient 
protection  to  the  constable  against  any  action  of  trespass  which 
might  be  brought  against  him  by  the  judgment  debtor,  notwith- 
standing both  judgment  and  execution  were  void,  but  it  doe* 
not  for  that  reason  follow  that  the  defendant  in  that  suit  did 
not  have  full,  complete,  and  adequate  remedy  at  law  against  the 
collection  of  a  judgment  which  it  alleges  to  be  void.  The  de- 
fendant in  the  execution,  plaintiff  here,  oould  have  replevied  the 
property  from  the  purchaser  after  its  sale  by  the  constable  under 
the  execution.  In  such  case  the  remedy  at  law  would  be  ample 
and  adequate. 

The  judgment  and  execution  being  void,  no  title  would  have 
passed  to  the  purchaser  of  the  property  thereunder,  notwith- 
standing such  execution  may  have  been  a  protection  to  the  officer 
against  an  action  of  trespass  against  him  by  the  owner  of  the 
property. 

It  would  be  difficult,  if  not  impossible,  to  reconcile  the  au- 
thorities in  thie  state  in  regard  to  the  granting  injunctive  relief 
to  restrain  the  collection  of  taxes  assessed  without  authority  of 
law  against  personal  property,  nor  shall  we  attempt  to  do  so,  be- 
cause unnecessary  to  a  determination  of  this  case,  but  it  may  not 
be  S8f>  out  of  place  to  suggest  that  such  relief  should  not  be 
granted,  if  at  all,  except  to  avoid  a  multiplicity  of  suits,  or  under 
peculiar  circumstances. 

The  judgment  whose  collection  is  sought  to  be  restrained  in 
this  case  is  absolutely  void  for  want  of  service  of  process  on  the 
plaintiff  herein,  and,  as  under  such  circumstances  the  law  affords 
plaintiff  adequate  legal  relief,  the  temporary  injunction  was  im- 
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providently  granted.  It  follows  that  the  judgment  of  the  St. 
Louis  court  of  appeals,  affirming  the  judgment  of  the  court  be- 
low, is  affirmed. 

Gantt,  P.  JM  and  Sherwood,  J.,  concur. 


INJUNCTION  AGAINST  JUDGMENTS.— Merely  erroneous  anil 
Irregular  judgments,  whether  against  infants  or  adults,  cannot  be 
enjoined.  Void  judgments  can  be  enjoined:  Levy  stein  v.  O'Brien, 
106  Ala.  852;  54  Am.  St.  Rep.  56,  and  note.  Relief  by  injunction  from 
a  judgment  without  notice  will  not  be  given  when  the  party  com- 
plaining has  an  adequate  and  complete  remedy  at  law:  Hamblin  v. 
Knight,  81  Tex.  351;  26  Am.  St.  Rep.  818,  and  note. 

PROCESS  valid  on  its  face  protects  the  officer  serving  it:  Note  to 
Teltefsen  v.  Fee,  168  Mass.  188;  ante,  p.  379. 

JURISDICTION  is  the  right  to  adjudicate  concerning  the  subject 
matter  in  a  given  case:  Springer  v.  Shavender,  118  N.  0.  83;  54  Am. 
St.  Rep.  70,  and  note. 

EXECUTION  BASED  UPON  VOID  JUDGMENT  Is.  absolutely 
▼old,  and  may  be  attacked  collaterally  as  well  as  directly,  and  its 
enforcement  may  be  restrained  by  injunction:  Olson  v.  Nunnally,  47 
Kan.  391;  27  Am.  St.  Rep.  29G.  A  judicial  sale  thereunder  may  be 
treated  as  void:  Pope  v.  Benster,  42  Neb.  304;  47  Am.  St.  Rep.  706, 
and  note.  See  Great  West  Min.  Co.  ▼•  Woodmas  etc  Min.  Co.,  12 
Colo.  46;  18  Am.  St  Rep.  204. 
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[188  Missouri,  646.] 

TAXATION— LICENSE  TAX— POWER  TO  IMPOSE.-JThe 
state  may  collect  an  ad  valorem  tax  on  property  used  in  a  calling, 
and  at  the  same  time  impose  a  license  tax  upon  the  pursuit  of  that 
calling,  and  may  delegate  such  power  to  a  municipal  corporation. 
Such  power  may  be  exercised  by  a  city,  when  delegated  to  it,  either 
as  a  police  regulation,  or  for  the  purpose  of  raising  revenue  within 
constitutional  limitations. 

TAXATION— LICENSES— ORDINANCES.— An  ordinance  im- 
posing a  reasonable  license  tax  upon  each  car  operated  by  a  street 
railway  company,  and  also  imposing  a  fine  upon  such  company  for 
operating  Its  cars  without  having  paid  such  license  tax,  is  valid. 

TAXATION— MUNICIPAL  EXEMPTION— CONSTRUCTION 
OF  ORDINANCES-STREET  RAILWAYS.— Municipal  exemption 
of  a  street  railway  from  taxation  cannot  be  extended  by  construc- 
tion beyond  the  plain  terms  of  the  grant,  and  ordinances  containing 
such  exemption  are  to  be  strictly  construed  against  the  company 
and  in  favor  of  the  public. 

TAXATION— LICENSE  TAX— RIGHT  OF  MUNICIPALITY 
TO  EXACT— CONSTRUCTION  OF  ORDINANCE.— In  construing  an 
ordinance  of  a  city  conferring  upon  a  company  authority  to  con- 
struct and  operate  a  street  railroad,  the  right  to  exact  license  fees 
will  not  be  denied  simply  because  it  has  not  been  expressly  reserved. 
and  if  the  contract  between  the  city  and  the  company  does  not  In 
terms  dispense  with  the  payment  of  a  license,  the  rights  of  the  lat- 
ter are  not  impaired  by  a  subsequent  ordinance  requiring  such  pay* 
ment. 
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Stewart,  Cunningham  &  Eliot,  for  the  appellant. 

L.  Walker,  T.  W.  Silvers,  and  T.  B.  Love,  for  the  respondent. 

650  BRACE,  J.  The  plaintiff  is  a  city  of  the  third  class,  with 
express  power,  by  ordinance,  to  grant  the  right  to  any  person 
or  corporation  to  make  and  construct  street  railroads  in  any 
street  in  said  city,  and  to  regulate  and  control  the  use  thereof 
(Rev.  Stats.  1889,  sec.  1576);  to  levy  and  collect  a  license  tax  on 
"street  railroad  ears"  operated  by  any  corporation  (Bev.  Stats. 
1889,  sec.  1506),  and  to  levy  and  collect  taxes  for  general  revenue 
purposes  on  all  mixed,  personal,  and  real  property  within  the 
limits  of  the  city  taxable  according  to  the  laws  of  the  state:  Bev. 
Stats.  1889,  sec.  1495. 

The  defendant  is  the  general  manager  and  secretary  of  the 
Metropolitan  Street  Railway  Company,  which  by  assignment  suc- 
ceeded to  all  the  rights,  privileges,  and  franchises  granted  by  the 
city  to  the  Citizens'  Railway  Company,  and  the  Woodland 
Heights  Rapid  Transit  and  Improvement  Company,  end,  under 
the  direction  and  management  of  the  defendant,  was  operating  its 
street-ears  in  said  city  at  the  time  the  complaint  herein  was  filed, 
without  license,  as  required  by  the  ordinances  of  said  city,  ap- 
proved April  5,  1892  (Rev.  Ord.  1892,  art.  1,  c.  15),  section  7  of 
which  provides  inter  alia  that:  "No  person,  corporation,  or  com- 
pany shall  use,  run,  or  drive,  or  cause  to  be  used,  run,  or  driven 
for  hire,  pay,  profit  or  compensation  any  street-car  ....  without  a 
license  therefor  from  the  city.  The  charges  for  such  license  shall 
be  for  each  street  railroad  car  or  a51  coach  of  whatever  kind  ten 
dollars  per  year/9  Section  21  of  which  imposes  a  fine  of  not 
less  than  five  dollars  nor  more  than  one  hundred  dollars  for  the 
violation  of  the  requirements  of  section  7. 

The  defendant  was  arrested  upon  a  complaint  for  the  violation 
of  this  ordinance,  fined  one  hundred  dollars  in  the  recorder's 
court,  from  which  he  appealed  to  the  Greene  county  criminal 
court,  where,  upon  a  trial  de  novo,  he  was  again  found  guilty 
and  his  punishment  assessed  at  a  fine  of  fifty  dollars.  From  the 
judgment  of  which  court  he  appealed  to  the  St.  Louis  court  of 
appeals,  by  which  court  the  cause  was  transferred  to  fchiB  court 
on  the  ground  "that  the  questions  arising  for  decision  involve 
the  construction  of  certain  provisions  of  the  constitution  of  this  * 
state." 

The  only  defense  made  to  the  action  is  a  claim  of  exemption 
by  the  Metropolitan  Street  Railway  Company  from  the  opera- 
tion of  this  ordinance  by  reason  of  the  acceptance  by  it>  and  its 
assignors,  of  two  prior  ordinances  of  the  city,  approved  October 
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3,  1889,  the  conditions  of  which  have  been  duly  performed  by; 
them.  These  ordinances  were  of  like  tenor  and  effect,  one  re- 
lating to  the  Citizens'  Street  Railway  Company,  and  the  other 
to  the  said  Transit  and  Improvement  Company.  The  former  is 
as  follows: 

"Be  it  ordained  by  the  city  council  of  the  city  of  Springfield 
as  follows: 

"Section  1.  That  the  Citizens'  Street  Eailway  Company  be 
and  is  hereby  permitted  to  change  its  motive  power  from  horse 
and  mule  power  to  electricity  motor  power  as  provided  for  in  the 
acts  of  the  general  assembly  of  the  state  of  Missouri,  approved 
March  18,  1887. 

"Sec.  2.  Said  Citizens'  Street  Railway  Company  shall,  in  the 
change  of  its  said  motive  power,  do  and  perform  all  work  upon 
its  superstructure  and  tracks  in  6M  a  way  and  manner  so  as 
not  to  stop  or  materially  interrupt  ordinary  traffic  and  travel 
upon  the  streets  occupied  by  it  until  the  grades  of  the  streets 
are  established;  in  all  cases  where  improvements  are  provided  for 
or  contemplated,  and  all  places  of  change,  erection  of  poles,  and' 
work  necessary  for  such  change  of  motive  power,  shall  be  done 
under  the  supervision  of  the  street  committee  of  the  city,  to  the 
end  that  said  railway  may  be  operated  when  said  motive  power 
is  changed  without  damage  to  person  or  property,  and  in  a  way 
to  impede  ordinary  traffic  and  travel  on  the  streets  as  little  as 
possible;  provided,  that  said  street  railroad  company  shall  keep 
the  street  between  their  tracks  and  for  two  feet  outside  of  the 
outside  rail  thereof  in  the  same  condition  as  the  remainder  of 
the  street  is  kept  by  the  city. 

"Sec.  3.  The  said  street  railroad  company  shall  charge  not 
more  than  five  cents  for  a  single  trip  one  way,  or  one  dollar  for 
twenty-five  trip  tickets,  and  not  more  than  one-half  the  regu- 
lar fare  for  children  under  twelve  years  of  age,  and  nothing  for 
children  under  three  years  of  age. 

"Sec.  4.  That  inasmuch  as  the  contemplated  change  of  mo- 
tive power  will  be  attended  with  expense,  it  is  further  provided 
that  this  privilege  to  operate  said  electric  motor  power  on  the 
streets  now  occupied  by  said  Citizens'  Street  Eailway  Company 
shall  continue  for  thirty-five  years  from  the  publication  of  this 
ordinance.  And  said  Citizens'  Railway  Company  shall  have  the 
right  and  privilege  within  the  present  and  future  corporate  lim- 
its  of  the  city  of  Springfield,  Missouri,  and  the  additions  there- 
to, of  building,  erecting,  laying,  operating,  maintaining,  repair- 
ing, and  using  electric  apparatus  and  appliances,  electric    ma* 
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chines,  engines  and  apparatus,  towers,  masts,  lamp-posts,  lamps, 
posts,  poles,  wires,  pipes,  and  all  other  machinery,  apparatus,  and 
appliances  necessary  and  convenient  for  the  use  and  applica- 
tion of  electricity  for  the  purpose  of  lighting  ***  and  of  using, 
operating,  renting,  and  applying  such  electric  machines,  electric 
apparatus,  and  appliances,  towers,  masts,  lamp-posts,  poles,  wires, 
pipes,  and  apparatus  and  appliances  for  the  purpose  of  con- 
veying and  supplying  electric  currents  for  light  and  power  for 
hire  and  use  in  any  and  every  capacity  for  which  electricity  is 
now  or  may  hereafter  be  used;  and  of  so  using  and  occupying 
the  streets  and  alleys  of  said  city  of  Springfield  for  said  pur- 
pose, and  for  the  erection  of  towers,  masts,  posts,  lamps,  poles, 
etc.,  thereon,  and  the  laying  of  wires  and  pipes  therein,  and  for 
repairing  the  same  without  injury  or  detriment  to  private  rights 
or  property  of  individuals  or  corporations,  or  without  public 
detriment,  except  temporary  inconvenience  caused  by  the  erec- 
tion of  such  towers,  masts,  lamp-posts,  poles,  and  the  laying  and 
running  of  such  wires  and  pipes  and  repairing  of  same — all  to 
be  done  under  the  police  regulations  of  the  city;  provided,  that 
such  change  of  motive  power  shall  be  made  within  one  year  after 
the  street  improvements  on  the  streets  are  completed  by  the  city, 
otherwise  the  city  reserves  the  right  to  repeal  this  ordinance  as 
to  the  streets  occupied  by  said  company  upon  which  such  mo- 
tive power  has  not  been  so  changed." 

It  is  contended  that  these  ordinances  granting  powers  and 
franchises  to  the  said  two  companies,  the  benefits  of  which  pass- 
ed to  the  Metropolitan  Street  Railway  Company,  constitute  con- 
tracts'between  the  city  and  these  companies  as  to  which  the  said 
provisions  of  sections  7  and  21,  of  article  1,  chapter  15,  of  the 
ordinances  of  1892,  are  void,  under  article  1,  section  10,  of  the 
constitution  of  the  United  States  prohibiting  lawB  impairing  the 
obligation  of  contracts. 

It  seems  to  be  conceded  in  the  argument  of  the  learned  coun- 
sel for  the  defendant  that  if  the  right  to  levy  the  tax  in  ques- 
tion is  a  reasonable  exercise  of  the  654  police  power  of  the  city, 
then  the  ordinances  of  1889  can  afford  no  defense  to  the  action, 
since  it  was  not  within  the  power  of  the  legislative  authority 
of  the  oily  to  exempt  the  franchise  thereby  granted  from  the 
operation  of  the  governmental  power  of  the  city  to  regulate 
the  use  thereof.  But  it  is  contended  that  the  ordinance  in 
question  is  an  exercise  of  the  taxing  power  of  the  city,  for  the 
purposes  of  revenue,  and  not  of  the  police  power  for  the  purpose 
of  regulation,  hence  was  the  subject  of  contract,  and  was  in  fact 
contracted  away  so  far  as  the  Metropolitan  Street  Eailway  Com- 


May,  1897.]  Springfield  .9.  Smith.  573 

pany  is  concerned  by  the  ordinances  of  1889,  which  it  is  con- 
tended constitute  a  contract  for  that  purpose  within  the  protec- 
tion of  the  provision  aforesaid  of  the  federal  constitution.  In 
support  of  this  contention  we  axe  cited  to  a  line  of  cases  of 
which  Mayor  etc.  of  New  York  v.  Second  Avenue  B.  B.  Co.,  32 
N.  Y.  261,  is  the  leading  one.  But,  in  the  view  we  take  of  this 
case,  a  review  and  discussion  of  those  cases  in  which  express 
power  to  levy  and  collect  a  license  tax  was  not  given  is  deemed 
unnecessary.  It  is  beyond  question  that,  *by  the  sections  of  the 
statute  cited,  the  plaintiff  city  was  invested  with  express  power 
not  only  to  tax  the  property  of  street  railway  companies  for  rev- 
enue purposes  (Bev.  Stats.  1889,  sec.  1495)  but  to  tax,  license, 
and  regulate  the  business  of  running  street  railroad  cars  in  the 
city:  Bev.  Stats.  1889,  sees.  1506,  1576.  That  the  state  may 
collect  an  ad  valorem  tax  on  property  used  in  a  calling,  and  at 
the  same  time  impose  a  license  tax  upon  the  pursuit  of  that  call- 
ing, and  may  delegate  such  power  to  a  municipal  corporation, 
is  well-settled  law  in  this  state:  Aurora  v.  McGannon,  138  Mo. 
38,  and  cases  cited.  Express  power  having  been  granted  to  the 
city  in  this  instance  by  section  1506  to  levy  and  collect  a  license 
tax  on  the  running  of  street  railroad  cars  for  hire  in  the  streets 
of  the  city,  there  is  no  necessity  of  deducing  65B  such  right 
from  the  general  police  power  of  the  city.  It  may  be  exercised 
as  granted,  either  as  a  police  regulation,  or  for  the  purpose  of 
raising  revenue  within  constitutional  limitations.  Conceding, 
for  the  sake  of  argument,  that  the  tax  imposed  by  the  ordinance 
is  for  revenue  purposes,  and  not  simply  for  the  purpose  of 
police  regulation,  and  conceding  further  that  the  ordinances  of 
1879  constitute  a  contract  quoad  the  matters  therein  treated,  if 
6uch  contract,  when  properly  construed,  is  an  agreement  on  the' 
part  of  the  city  not  to  levy  and  collect  such  tax  thereafter,  then 
such  contract  might  to  that  extent  be  held  to  be  ultra  vires  and 
void,  upon  the  authority  of  State  v.  Hannibal  etc.  B.  B.  Co.,  75 
Mo.  208,  and  not  within  the  protection  of  the  federal  constitu- 
tion. There  is  no  necessity,  however,  for  so  ruling  in  this  case 
for  the  reason  that  the  so-called  contract  when  properly  con- 
strued cannot  be  so  interpreted.  The  principles  upon  which 
such  contracts  are  to  be  construed  with  reference  to  the  taxing 
power  are  well  settled.  They  are  to  be  liberally  construed  in 
favor  of  the  public.  "Grants  of  this  class  are  not  to  be  extend- 
ed by  construction  beyond  the  plain  terms  in  which  they  are 
conferred,  but  should  be  construed  strictly  against  the  corpora- 
tion, or  those  claiming  under  the  grantor  Wyandotte  v.  Corri- 
gan,  35  Kan.  31.    They  are  special  privileges,  as  to  which 
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"nothing  fa  to  be  taken  as  conceded  but  what  is  given  in  unmis- 
takable terms,  or  by  an  implication  equally  clear.    The  affirm- 
ative must  be  shown.    Silence  is  negation  and  doubt  is  fatal  to 
the  claim":  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659;  Newton 
v.  Commissioners,  100  U.  S.  561;  Bice  v.  Eailroad  Co.,  1  Black, 
358.    "Exemptions  of  this  kind  are  to  be  strictly  construed,  the 
rule  being  that  the  right  of  taxation  exists  unless  the  exemption 
is  expressed  in  clear  and  unambiguous  terms'9:  Bail  way  Co.  v. 
Philadelphia,  101  U.S.  656  528;  Delaware   Eailroad  Tax,  18 
Wall.  206.    Illustrating  the  application  of  these  principles,  in 
Wyandotte  v.  Corrigan,  35  Kan.  21,  a  case  quite  analogous  to 
the  one  in  hand,  it  was  held  that  where  an  ordinance  granting  a 
street  railway  franchise  for  twenty-one  years  providing  how  and 
when  the  road  shall  be  constructed,  how  it  shall  connect,  that 
the  tracks  and  the  street  between  the  tracks  shall  be  kept  in  re- 
pair and  up  to  grade,  and  regulating  the  price  to  be  charged  for 
fare  of  passengers,  such  ordinance  will  not  exempt  the  corpora- 
tion from  reasonable  regulation  by  the  city  in  the  operation  of 
the  road;  nor  will  it  prevent  the  city  from  levying  and  collect- 
ing a  license  tax  thereon,   by  ordinance  subsequently  passed; 
which  in  this  case  was  one  hundred  dollars  per  annum.    In  New 
Orleans  v.  New  Orleans  etc.  B.  B.  Co.,  40  La.  Ann.  587,  it  was 
held  that  "a  contract  conferring  the  right  to  lay  and  operate  a 
street  railway,  without  dispensing  with  the  payment  of  a  license, 
is  not  impaired  by  the  exaction  of  such  license";  and  in  that 
case  a  license  tax  of  two  thousand  five  hundred  dollars  per  an- 
num was  sustained;  and,  going  further  in  the  same  direction,  it 
was  held  by  the  same  court,  in  New  Orleans  v.  Orleans  B.  B.  Co., 
42  La.  Ann.  4,  21  Am.  St.  Bep.  365,  that  "a  contract  between  a 
municipal  corporation  and  a  railroad  company,  by  which  the 
latter  pays  a  bonus  for  the  franchise  therein  conferred  by  the 
city,  cannot  be  construed  as  conferring  an  immunity  from  the 
payment  of  license  on  its  business  by  the  company,  in  the  ab- 
sence of  an  express  stipulation  to  that  effect  in  the  contract." 
In  Bailway  Co.  v.  Philadelphia,  101  U.  S.  528,  it  was  held  that 
when  the  charter  of  a  railway  company  provided  that  it  should 
pay  a  license  fee  of  thirty  dollars  per  car  per  annum  required 
by  the  ordinances  of  the  city,  its  charter  rights  were  not  impaired 
by  a  subsequent  statute  and  ordinance  requiring  the  payment  of 
a  license  fee  of  fifty  dollars  per  car  per  annum.    In  a  recent 
work  on  street  railway  65T  law  (Booth  on  Street  Bailway  Law, 
sec.  281),  the  following  rule  is  deduced  from  the  authorities:  "In 
construing  the  charter  of  a  company  conferring  authority  to 
construct  and  operate  a  street  railway,  the  right  to  exact  license 
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f  eee  will  not  be  denied  because  it  has  not  been  expressly  reserv- 
ed in  the  grant;  and  where  the  contract  between  the  city  an;*1 
the  company  does  not  in  terms  dispense  with  the  payment  of  a 
license,  the  rights  of  the  latter  are  not  impaired  by  a  subsequent 
ordinance  requiring  such  payment."  The  ordinance  under 
which  the  defendant  claims  exemption  in  this  case  has  been  set 
out  in  full,  and,  applying  to  it  these  principles  of  construction, 
no  argument  is  required  to  demonstrate  that  it  does  not,  by  the 
terms  used,  nor  by  any  fair  implication  therefrom,  exempt  the 
street  railway  company  from  the  license  tax  which  the  city  was 
expressly  authorized  to  impose,  and  subject  to  which  power  the 
company  took  the  franchise  therein  granted.  The  cases  of 
State  v.  Corrigan  etc.  By.  Co.,  85  Mo.  263,  55  Am.  Bep.  361, 
and  Kansas  v.  Corrigan,  86  Mo.  67,  in  neither  of  which  was  the 
question  of  the  power  of  taxation  involved,  tire  not  in  point  in 
this  case.  The  ordinance  imposing  the  tax  being  valid,  it  be- 
came the  duty  of  the  company  to  take  out  the  license  required 
thereby,  in  order  to  protect  its  employes  from  the  penalty  im- 
posed for  the  violation  thereof,  and  the  defendant,  having  beet* 
guilty  of  such  violation  by  running  its  cars  without  such  license, 
was  properly  fined:  Wyandotte  v.  Corrigan,  35  Kan.  26. 

The  judgment  of  the  criminal  court  of  Greene  county  is  there- 
fore affirmed. 

All  concur. 

TAXATION.-LAWS  GRANTING  EXEMPTIONS  from  taxation 
are  strictly  construed:  Hibernla  Ben.  Soc.  v.  Kelly,  28  Or.  173;  52 
Am.  St.  Rep.  769;  and  all  reasonable  Intendments  indulged  in  favor 
of  the  state:  Note  to  Commonwealth  T.  Maklbben,  29  Am.  St  Rep. 


LEGISLATURE-DELEGATION  OF  LEGISLATIVE  POWERS 
TO  MUNICIPAL  CORPORATIONS  —  TAXATION.— The  constitu- 
tional maxim  which  prohibits  the  legislature  from  delegating  its 
power  to  any  other  body  or  authority  is  not  violated  by  vesting 
municipal  corporations  with  certain  powers  of  legislation  as  to 
matters  of  purely  local  concern,  of  which  the  parties  immediately 
interested  are  supposed  to  be  better  judges  than  the  legislature: 
Chicago  v.  Stratton,  102  111.  494;  53  Am.  St  Rep.  825,  and  note. 
And  It  may  by  general  law  confer  upon  cities  and  towns  the  power 
to  impose  occupation  or  license  taxes  for  municipal  purposes:  Mag- 
neau  v.  Fremont,  30  Neb.  843:  27  Am.  St.  Rep.  436.  The  charter  of 
a  city  conferring  upon  it  power  "exclusively  to  license,  regulate,  and 
tax  any  or  all  lawful  occupations,"  etc.,  authorizes  It  to  exact  of  a 
company  running  street-cars  a  fixed  sam  per  car  as  a  license  tax, 
and  does  not  conflict  with  a  constitutional  provision  requiring  taxes 
to  be  uniform:  Denver  City  Ry.  Co.  v.  Denver,  21  Colo.  350;  52  Am. 
81  Rep.  239.  and  note.  See  Allentown  v.  Western  Union  TeL  Co* 
148  Pa.  St  117;  83  Am.  St  Rep.  820,  and  note. 
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GIFTS.-— NOTES  of  a  donor  payable  In  future  to  a  donee  ace 
not  the  subject  of  a  gift 

GIFTS  ABE  NOT  COMPLETE  until  the  money  is  paid  or  the 
property  is  delivered.  A  note  or  other  promise  to  pay  in  future  la 
not  a  gift 

NEGOTIABLE  INSTBUMENTS-CONSIDBRATION.— A  note 
promising  to  pay  a  school  district  a  certain  sum  of  money  for  the 
establishment  of  a  library  is  not  without  sufficient  consideration 
merely  because  the  maker  receives  no  benefit  or  value  moving  from 
the  beneficiary  to  himself.  The  consideration  for  the  note  la 
sufficient  If  the  beneficiary  expends  money  or  Incurs  liability 
In  reliance  thereon  and  in  furtherance  of  the  establishment  of  a 
library,  nor  does  the  insanity  of  the  maker  of  the  note  subsequent 
to  its  execution,  and  after  its  liabilities  are  Incurred,  affect  or 
destroy  the  consideration. 

NEGOTIABLE  INSTRUMENTS— DELIVERY.-If  notes  are 
delivered  to  a  third  person,  by  consent  of  the  maker  and  payee,  with 
directions  by  the  maker  to  deliver  them  to  the  payee  whenever  called 
for,  this  is  a  good  and  sufficient  delivery. 

NEGOTIABLE  INSTBUMENTS-OONSIDBBATION— PUB- 
LIC POLICY.— The  fact  that  a  board  of  education,  In  the  exercise 
of  Its  official  discretion,  regulates  its  action  in  establishing  a  library 
to  some  extent  with  reference  to  the  amount  value,  and  character 
of  voluntary  contributions,  whether  made  or  promised,  does  not  ren- 
der its  action  void  as  against  public  policy,  and  the  fact  that  Its  ac- 
tion is  regulated  to  some  extent  by  the  voluntary  contribution  of 
a  note,  does  not  render  the  latter  void  as  tending  to  unduly  influence 
such  action. 

CONTRACTS-WANT  OF  CONSIDERATION-PLEADING.— 
If  defendant  pleads  want  of  consideration  for  a  contract  the  court 
must  consider  its  legality,  and  its  Illegality  is  sufficiently  raised  by 
an  objection  in  the  nature  of  a  demurrer  to  the  evidence  to  require 
its  consideration  on  appeal. 

CONTRACTS  — ILLEGALITY— PLEADING.— If  plaintiff,  to 
make  out  his  case,  Is  required  to  show  that  the  contract  sued  on  Is, 
for  any  reason,  Illegal,  the  court  should  not  enforce  it  whether  such 
illegality  Is  pleaded  as  a  defense  or  not  but  If  such  Illegality  does 
not  appear  from  the  face  of  the  contract,  or  from  the  evidence  neces- 
sary to  prove  It,  and  depends  upon  extraneous  facts,  the  defense  la 
new  matter,  and  must  be  pleaded  to  be  available. 

NEGOTIABLE  INSTRUMENTS— CONSIDERATION.— EVI- 
DENCE that  the  maker  of  a  note  was  a  man  of  great  wealth  is  In- 
admissible upon  the  sole  Issue  of  want  of  consideration,  but  If  one 
defense  Is  that  such  maker  was  Insane  at  the  time  of  making  the 
note,  large  In  amount  evidence  of  his  moderate  means  is  admlssiDle 
In  rebuttal  aa  bearing  upon  his  legal  capacity. 

W.  L.  Stocking  and  C.  0.  Tichenor,  for  the  appellants, 

Gage,  Ladd  &  Small,  for  the  respondents. 

*re  MACTARLANE,  J.  Plaintiff,  a  public  school  corpora- 
tion, sues  the  defendants,  as  executors  of  George  Sheidley,  de- 
ceased, upon  three  promissory  notes  dated  March  9,  1894,  each 
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foi    $5,000,   payable   respectively,   six,   twelve,   and    eighteen 
months  after  date,  one  of  which  is  as  follows: 

"$5,000.00.  Kansas  City,  Mo.,  March  9,  1894. 

"Six  months  after  date  I  promise  to  pay  School  District  of 
Kansas  City,  Missouri,  or  order,  at  the  Union  National  Bank, 
Kansas  City,  five  thousand  dollars,  for  value  received,  with  inter- 
est .  ...  at  the  rate  of  no  per  cent  per  annum. 

"GEOKGE  SHEIDLEY"  - 

By  answer  defendants  admit  the  execution  of  the  notes,  but 
set  up  as  defenses:  1.  That,  at  the  time  of  their  execution,  the 
testator  was  of  unsound  mind  and  incapable  of  making  them; 
2.  That  they  were  wholly  without  consideration;  and  3.  That 
they  were  never  delivered.  The  case  was  tried  to  a  jury  and  a 
verdict  was  found  for  the  plaintiff  on  all  three  counts,  judg- 
ment was  rendered  in  accordance  therewith,  and  defendants  ap- 
peal. 

On  the  question  of  want  of  capacity  of  deceased  to  make  the 
notes,  defendants  assign  no  error,  but  agree  that  that  issue  was 
fairly  tried. 

The  evidence  shows  that  the  building  occupied  by  the  school 
district  for  a  library  was  regarded  as  wholly  insufficient,  and  for 
several  years  prior  to  the  execution  of  these  notes  the  erection 
of  a  new  building  had  been  under  consideration  by  the  board  of 
education.  For  the  purpose  of  purchasing  a  site,  and  erecting 
the  building,  an  issue  and  sale  of  bonds  of  the  district  had  been 
contemplated. 

Previous  to  this  transaction,  George  Sheidley  had  expressed 
an  intention  of  making  a  donation  of  $25,000  to  the  district,  to 
he  used  in  the  purchase  of  0T9  books.  About  this  time  tho 
board  came  to  the  conclusion  that  the  proceeds  of  bonds  could 
not  be  lawfully  applied  to  the  purchase  of  a  site  for  the  building, 
and,  there  being  no  other  funds  with  which  to  make  such  pur- 
chase, it  concluded  that  the  enterprise  would  have  to  be  aban- 
doned. Sheidley,  being  informed  of  the  difficulty  and  probable 
failure  of  the  enterprise  for  want  of  means  to  purchase  a  site,  ad- 
vised the  board  of  his  willingness  to  allow  it  to  use  the  intended 
donation  in  any  manner  it  saw  fit. 

A  meeting  between  him  and  a  committee  of  the  board  was 
held,  and  his  proposed  donation  for  that  purpose  was  accepted. 
Sheidley,  at  the  time,  did  not  have  the  ready  money,  but  pro- 
posed giving  his  notes  to  the  district  payable  in  the  future,  but 
promising  that  they  would  be  paid  whenever  the  money  waa 
needed.     It  was  thereupon  agreed  that  he  should  make  five  notes 
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of  $5,000  each,  payable  to  the  district,  and,  as  he  was  expecting 
to  leave  Kansas  City  the  next  morning,  he  agreed  to  place  them 
in  the  hands  of  Thomas  B.  Tomb,  for  the  board,  to  be  handed 
to  it  when  called  for.  The  next  morning,  March  9,  1894,  he 
executed  the  notes  and  delivered  them  to  Tomb  as  agreed,  and 
informed  the  president  of  the  board  that  he  had  done  so. 

A  meeting  of  the  board  was  immediately  called,  and  the  presi- 
dent made  the  following  report  of  what  had  been  done. 

"Since  recess  was  taken  last  Thursday  evening  we  have,  in 
company  with  J.  C.  James  and  J.  V.  C.  Karnes,  called  on  Mr. 
George  Sheidley,  who  had  heretofore  offered  to  give  $25,000 
toward  buying  books  for  use  in  the  library  building  to  be  erect- 
ed, and,  owing  to  the  embarrassment  of  the  board  about  secur- 
ing a  site  for  said  building,  Mr.  Sheidley  agreed  to  change  the 
form  of  his  donation  and  was  willing  to  allow  this  sum  68°  to 
be  used  in  such  way  as  the  board  might  deem  best  to  secure  the 
erection  of  said  building,  and  to  make  sure  of  such  offer  he  ha* 
placed  said  sum  in  the  hands  of  Thomas  B.  Tomb,  to  be  held  for 
this  board,  and  to  be  turned  over  whenever  the  board  may  call 
Jur  the  same  to  be  used  in  securing  said  building/' 

A  vote  of  thanks  was  thereupon  tendered  to  Mr.  Sheidley  for 
bis  liberal  donation,  and  the  following  resolution  was  adopted: 

"Whereas,  in  the  judgment  of  this  board,  it  is  expedient  that 
the  school  district  borrow  $200,000  for  the  purpose  of  erecting  a 
public  library  building,  containing  the  offices  of  the  board  of 
directors  of  the  school  district,  and  to  issue  therefor  the  bonds 
of  the  district,  therefore, 

"Resolved,  that  there  be  submitted  to  the  qualified  voters  of 
the  school  district  of  Kansas  City,  in  the  county  of  Jackson  and 
state  of  Missouri,  at  the  biennial  election  for  school  directors  to 
be  held  on  the  third  day  of  April,  1894,  a  proposition  authoriz- 
ing the  board  of  directors  of  said  school  district  to  borrow  on  be- 
half of  the  school  district  the  sum  of  $200,000  for  the  purpose 
of  erecting  a  public  library  building,  containing  the  offices  of 
the  board  of  directors  of  the  school  district,  and  for  the  pay- 
ment thereof  to  issue  the  bonds  of  the  school  district.  Such 
bonds  to  be  of  the  denomination  of  $1,000  each,  dated  July  2, 
1894,  payable  twenty  years  from  their  date,  with  interest  at  the 
rate  of  four  per  cent  per  annum,  livable  semi-annually  on  the 
second  days  of  July  and  January  in  each  year,  both  principal 
and  interest  payable  in  gold  coin  of  the  United  States  of  Amer- 
ica in  the  city  and  state  of  New  York. 

"Resolved,  that  the  president  and  secretary  of  the  board  be 
and  they  are  hereby  authorized  and  directed  to  sign  and  publish, 
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according  to  law,  notice  of  the  681  submission  of  such  proposi- 
tion, and  to  take  all  other  necessary  steps  for  the  proper  sub- 
mission thereof,  in  accordance  with  the  terms  of  this  resolution/' 

In  pursuance  of  this  resolution  an  election  was  held,  which 
resulted  in  an  almost  unanimous  vote  in  favor  of  borrowing 
$200,000  for  the  purpose  of  erecting  a  public  library  building. 
Bonds  were  thereafter  issued  and  sold,  and  the  proceeds  were 
placed  in  the  hands  of  the  treasurer.  This  was  all  concluded 
July  14,  1894.  Mr.  Sheidley  was  taken  sick  about  the  1st  of 
July,  1894,  and  was  thereafter,  until  his  death,  incapable  of  at- 
tending to  business. 

On  the  14th  of  July,  1894,  the  president  of  the  board  de- 
manded the  notes  of  Tomb,  who  declined  to  deliver  them,  on  ac- 
count of  objections  by  members  of  Sheidley's  family.  The 
board  afterward,  in  February,  1895,  purchased  a  site  for  $30,000, 
$5,000  of  which  was  paid  in  cash,  out  of  the  general  revenues 
of  the  district,  and  assumed  mortgages  on  the  land,  extending 
over  a  number  of  years,  for  the  balance  of  the  purchase  price. 
The  board  thereupon  proceeded  in  the  erection  of  the  building. 

At  the  request  of  the  plaintiff  the  court  gave  the  jury  the 
following  instructions: 

"1.  You  are  instructed  that,  in  order  to  constitute  a  consid- 
eration for  the  notes  in  suit,  it  is  not  necessary  that  George 
Sheidley  should  have  himself  received,  or  have  expected  to  re- 
ceive, any  benefit  on  account  thereof.  But,  if  you  believe  from 
the  evidence  that  the  plaintiff,  through  its  board  of  education, 
relying  upon  the  fact  that  the  five  notes  had  been  executed  and 
left  with  Mr.  Tomb,  incurred  and  paid  expense  in  connection 
with  the  submission  to  a  vote  of  the  people  of  the  question  as 
to  the  issue  of  the  bonds  of  the  district,  and  other  expenses  in 
connection  with  the  issue  of  the  bonds,  and  did  incur  a  liability 
of  $200,000  by  ***  the  issue  and  sale  of  the  bonds,  and  that 
said  action  of  the  plaintiff,  through  its  board  of  education,  was 
induced  by  the  promise  of  the  defendant  to  execute  said  notes, 
and  by  his  subsequent  execution  thereof,  and  that  the  purpose 
of  defendant  in  making  said  promise  and  executing  said  notes 
was  to  enable  and  induce  the  plaintiff  to  take  such  action,  this 
constitutes  a  good  consideration  for  the  notes. 

"2.  The  jury  are  instructed  that,  to  constitute  a  delivery  of 
the  notes  in  suit,  it  was  not  necessary  that  they  should  be  plac- 
ed by  the  defendant  himself  in  the  hands  of  any  member  of  the 
board  of  education.  But,  if  you  believe  from  the  evidence  that, 
in  pursuance  of  an  arrangement  and  a  promise  to  that  effect, 
made  by  George  Sheidley  to  Messrs.  Yeager,  Karnes,  and  James 
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on  the  evening  of  March  8,  1894,  he  did  on  the  next  day  execute 
the  notes  and  leave  them  with  Mr.  Tomb. for  the  board  of  edu- 
cation, with  instructions  to  him  to  hand  them  to  the  board  when 
any  of  its  members  should  call  for  them,  intending  thereby  to 
place  them  at  the  disposal  of  the  board  of  education,  this  con- 
stitutes in  law  a  complete  delivery  of  the  notes  to  the  plaintiff." 

Defendants  requested  and  the  court  refused  to  give  the  fol- 
lowing instructions: 

"1.  The  jury  are  instructed  that  a  promissory  note  is  but  the 
promise  to  pay  money  in  the  future,  and,  if  made  and  delivered 
purely  as  a  gift,  is  without  consideration,  and  cannot  be  enforc- 
ed against  the  maker.  Such  a  note  is  but  a  promise  to  make  a 
gift  in  the  future. 

"2.  The  only  act  claimed  to  have  been  done  by  plaintiff  upon 
the  strength  of  the  verbal  promise  of  George  Sheidley  to  give 
$25,000  is  the  submission  for  the  voting  of  certain  of  its  bonds 
for  which  plaintiff  received  full  value. 

683  «3#  ^he  jury  are  instructed  that  although  it  may  be  the 
fact  that  plaintiff  would  not  have  submitted  the  proposition  to 
vote  for  bonds  to  build  a  library  building,  except  for  a  promise 
on  the  part  of  George  Sheidley  to  give  $25,000,  yet  you  are  in- 
structed that  such  submission  constitutes  no  consideration  for 
the  notes  referred  to  in  the  petition. 

"4.  The  jury  are  instructed  that  at  the  time  George  Sheidley 
signed  the  notes  sued  on  there  was  no  subsisting  liability  on  the 
part  of  said  Sheidley  to  the  plaintiff,  and  hence  there  was  no 
consideration  for  said  notes,  and  your  verdict  must  be  for  de- 
fendants. 

"5.  The  jury  are  instructed  that  the  notes  sued  on  are  in  the 
possession  of  one  Tomb,  and  always  have  been,  and  that,  there- 
fore, plaintiff  is  not  the  holder  thereof,  and  hence  your  verdict 
must  be  for  defendants. 

"6.  Under  the  pleadings  and  the  evidence  your  verdict  must 
be  for  the  defendants/' 

1.  The  substantial  and  most  important  controversy  in  this 
case  is,  whether  under  the  evidence,  any  consideration  for  the 
notes  sued  upon  was  shown.  It  is  conceded  by  plaintiffs'  counsel 
that  Sheidley  received  no  benefit  for  his  promises  which  caii  be 
regarded  as  a  sufficient  consideration  to  support  them. 

That  the  notes  were  intended  by  the  maker,  and  accepted  by 
the  payee,  as  voluntary  donations  is  unquestioned.  'It  is  es- 
sential to  a  gift  that  it  goes  into  effect  at  once,  and  completely. 
If  it  regards  the  future  it  is  but  a  promise,  and,  being  a  promise 
without  consideration,  it  cannot  be  enforced,  and  has  no  legal 
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validity:  Spencer  v.  Vance,  57  Mo.  429;  Tomlinson  v.  Ellison,. 
104  Mo.  105. 

That  the  note  of  a  donor  to  a  donee  is  not  the  subject  of  a 
gift  is  well-settled  law.  Such  a  note  is  but  the  promise  of  the- 
donor  to  pay  money  in  the  future.  The  gift  is  not  completed 
until  the  money  is  paid.  684  There  is  no  delivery  of  the  gift,. 
but  a  mere  promise  to  deliver  in  the  future.  Such  a  note,  treat- 
ed purely  as  a  gratuitous  promise,  cannot  be  enforced  either  in 
law  or  equity. 

The  question  then  is,  Can  these  notes  be  enforced  as  valid 
contracts,  notwithstanding  Sheidley  received  no  benefit  there- 
from, and  intended  them  as  purely  gratuitous  donations?  If 
so,  there  must  have  been  a  legal  consideration  moving  from  the 
district  to  him.  To  constitute  such  consideration  it  is  not  es- 
sential that  Sheidley  should  have  derived  some  benefit  from  the 
promise.  The  consideration  will  be  sufficient  to  support  the 
promise,  if  the  district  expended  money  and  incurred  enforceable 
liabilities  in  reliance  thereon.  If  the  expense  was  incurred  and 
the  liability  created  in  furtherance  of  the  enterprise  the 
donor  intended  to  promote,  and  in  reliance  upon  the  promises, 
they  will  be  taken  to  have  been  incurred  and  created  at  his  in- 
stance and  request,  and  his  executors  will  be  estopped  to  plead 
want  of  consideration.  The  gratuitous  promises  will  thus  be 
converted  into  valid  and  enforceable  contracts:  Brooks  v.  Owen, 
112  Mo.  251;  Koch  v.  Lay,  38  Mo.  147;  Steele  v.  Steele,  75  Md. 
477;  University  v.  Livingston,  57  Iowa,  307;  42  Am.  Rep.  42; 
Simpson  etc.  College  v.  Tuttle,  71  Iowa,  596;  Trustees  v.  Garvey, 
53  111.  401;  5  Am.  Rep.  51;  Amherst  Academy  v.  Cowls,  6  Pick. 
427;  17  Am.  Dec.  387;  Pitt  v.  Gentle,  49  Mo.  74;  Richelieu  Hotel 
Co.  t.  International  Encampment,  140  I1L  248;  33  Am.  St.  Rep. 
234. 

Mr.  Parsons  says:  "On  the  important  question,  how  far  vol- 
untary subscriptions  for  charitable  purposes,  as  for  alms,  edu- 
cation, religion,  or  other  public  uses,  are  binding,  the  law  has  in 
this  country  passed  through  some  fluctuation,  and  cannot  now 
be  regarded  as  on  all  points  settled.  Where  advances  have  been 
made,  or  expenses  or  liabilities  incurred  by  others  in  consequence 
of  such  subscriptions,  before  any  notice  of  a85  withdrawal,  this 
should,  on  general  principles,  be  deemed  sufficient  to  make 
them  obligatory,  provided  the  advances  were  authorized  by  a 
fair  and  reasonable  dependence  on  the  subscriptions;  and  this 
rule  seems  to  be  well  established.  And  the  expenses  or  liabili- 
ties need  not  have  been  incurred  by  the  plaintiff  if  others  of  the 
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subscribers  incurred  them  on  the  faith  of  the  defendant's  sub- 
scription": 1  Parsons  on  Contracts,  8th  ed.,  side  p.  453. 

In  Koch  v.  Lay,  38  Mo.  147,  Wagner,  J.,  says:  "Where  notes 
are  given  by  one  or  more  persons  to  any  corporation  or  other 
legal  person,  or  any  trustees,  by  way  of  voluntary  subscription, 
to  raise  a  fund  to  promote  an  object,  these  notes  are  open  to  the 
defense  of  want  of  consideration,  unless  the  payee  has  expended 
money,  or  entered  into  engagements,  which,  by  a  legal  neces- 
sity, must  cause  loss  or  injury  to  the  payee  if  the  notes  are  not 
paid.  There  are  many  cases  which  hold  that  gratuitous  prom- 
ises may  be  enforced,  where  they  have  operated  to  induce  en- 
gagements and  liabilities,  within  the  knowledge  of  the  promisor. 
Incurring  expense,  and  assuming  liabilities  in  consequence  of 
the  promise,  is  regarded  as  a  sufficient  consideration  for  the 
promise." 

It  appears  from  the  evidence  beyond  any  reasonable  contro- 
versy, we  think,  that  while  the  board  of  directors  regarded  the 
erection  of  a  building  for  a  public  library,  in  connection  with 
the  schools  of  the  district,  to  be  of  great  public  need,  yet  it  had 
wholly  abandoned  the  enterprise,  for  the  reason  alone  that  it  had 
not  on  hand,  and  could  not  procure,  the  means  necessary  for 
purchasing  the  land  on  which  to  build  it.  At  this  juncture 
Mr.  Sheidley  made  his  offer  to  donate  $25,000  to  the  district,  to 
be  used  by  the  board  of  directors  in  such  way  as  it  might  deem 
best  to  secure  the  erection  of  said  building.  This  offer  was  ac- 
cepted, and  the  notes  in  suit  were  executed  and  placed  in  the 
680  hands  of  Tomb,  as  hereinbefore  stated.  Sheidley  knew 
perfectly  well  the  difficulty  under  which  the  board  was  placed, 
and  his  intention  unquestionably  was  that  the  money,  when 
paid,  should  be  applied  to  the  purchase  of  a  site  for  the  build- 
ing, and  that  the  enterprise  should  go  on  at  once. 

The  board  of  directors,  relying  upon  these  promises,  imme- 
diately submitted  to  a  vote  of  the  district  a  proposition  to  bor- 
row $200,000  and  issue  the  obligations  of  the  district  for  its 
payment  The  election  was  held  at  an  expense  to  the  district 
of  about  $550.  The  bonds  were  thereafter  issued  and  sold,  and 
valid  obligations  of  the  district  were  thereby  created  for  $200,000. 

Under  the  well-settled  principles  of  law  above  stated  the 
notes  are  supported  by  a  sufficient  consideration.  In  reliance  on 
the  promises,  and  in  furtherance  of  the  public  enterprise  they 
were  intended  to  promote,  the  district  in  good  faith  expended 
a  considerable  sum  in  holding  an  election,  and  incurred  pre- 
sumably a  valid  indebtedness  for  a  large  amount.    The  expendi- 
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ture  incurred  and  the  indebtedness  created  were  necessary  in 
order  to  secure  money  for  the  erection  of  the  building.  This 
necessity  was  well  known  to  Sheidley  when  he  executed  the 
notes. 

2.  It  appears  from  the  evidence  that  Sheidley  was  adjudged 
insane  in  October,  1894,  and  that  the  site  for  the  building  was 
not  bought  until  February,  1895.  From  these  facts  it  is  argued 
that  the  promises  were  revoked  before  the  site  was  purchased, 
and  there  was,  therefore,  no  consideration  for  the  notes.  It  can- 
not be  said  that  the  purchase  of  a  site  and  the  erection  of  the 
building  were  independent  enterprises.  They  constituted  but 
one  undertaking,  namely,  that  of  securing  a  library  building. 
The  notes  became  valid  and  irrevocable  contracts  as  soon  as  the 
district,  relying  upon  their  payment,  expended  money  or  in- 
curred liability  08T  in  promoting  the  general  enterprise.  Thi9 
occurred  before  Sheidley  was  adjudged  insane,  and  his  insanity 
or  death  thereafter  could  not  revoke  them. 

3.  The  purchase  of  the  site  before  the  notes  were  collected 
could  not  effect  a  revocation  of  agreements  which  had  become 
valid  and  binding  obligations  before  that  time,  though  the  appli- 
cation of  the  proceeds  had  been  expressly  limited  to  the  pur- 
chase of  the  site,  for  the  reason  that  the  purchase  price  has  not 
yet  been  paid.  The  proceeds  are  still  to  be  applied  to  such  pur- 
chase. But  it  does  not  appear  that  any  such  condition  was  im- 
posed. The  board  of  directors  were  given  the  discretion  to  use 
the  proceeds  in  such  way  as  it  might  deem  best,  in  order  to  se- 
cure the  erection  of  the  building.  There  would  be  no  misappli- 
cation of  the  funds,  under  the  conditions  of  the  gift,  though 
applied  to  the  construction  of  the  building. 

4.  It  is  also  insisted  that  there  was  no  consideration  for  the 
promises,  for  the  reason  that  the  erection  of  the  building  was 
legally  incumbent  on  the  board,  and  the  voluntary  performance 
of  an  act  which  was  legally  incumbent  on  the  party  to  perform 
is  not  in  law  a  sufficient  consideration.  This  contention  has  a 
sufficient  answer  in  the  fact  that  no  imperative  legal  duty  rest- 
ed upon  the  board  to  provide  a  library  building.  The  board  of 
directors  is  given  the  power  to  establish  and  maintain  libraries, 
but  it  is  not  made  its  duty  to  do  so.  The  discretion  is  to  be  ex- 
ercised by  the  board  in  view  of  all  the  circumstances  and  condi- 
tions: Bev.  Stats.  1889,  sees.  8109,  8112. 

But  boards  of  education  are  given  express  power  to  accept 
jrifts  for  the  erection  of  library  buildings:  Acts  1891,  p.  205. 
Though  they  may  determine  to  provide  a  library,  the  character 
and  cost  may  be  determined  by  the  voluntary  aid  they  may  re* 
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ceive,  or  be  promised.  Work  done,  or  expenses  incurred,  in 
reliance  upon  promises  to  give  in  the  future  would  as  well  fur* 
niah  a  consideration  for  such  promise  as  it  would  if  the  entire 
enterprise  depended  upon  the  promise.  We  think  the  consid- 
eration for  the  notes  sufficient,  and  find  no  error  in  giving  and 
refusing  instructions  on  this  branch  of  the  case. 

5.  We  think  there  was  a  sufficient  delivery  of  the  notes.  It 
was  not  essential  that  the  actual  manual  possession  should  have 
passed  to  some  member  of  the  board  in  order  to  effect  a  delivery. 
A  constructive  delivery  was  sufficient.  All  thai  was  necessary 
was  that  the  control  of  the  notes  should  have  passed  from  Sheid- 
ley with  his  consent,  and  that  they  should  have  been  placed  by 
his  direction  under  the  power  and  control  of  the  board  of  edu- 
cation: Daniel  on  Negotiable  Instruments,  sec.  63  a;  Richard- 
son v.  Lincoln,  5  Met.  201;  Welch  v.  Dameron,  47  Mo.  A  pp. 
227. 

The  evidence  shows  that  the  notes  were  placed  by  Sheidley 
in  the  hands  of  Tomb,  with  directions  to  hand  them  to  the  board 
when  called  for.  This  was  done  pursuant  to  a  previous  agree- 
ment had  with  the  board.  Tomb  testified  that  when  the  notes 
were  handed  to  him  Mr.  Sheidley  said:  "Whenever  the  board  of 
education  called  for  them  I  should  give  them  to  them."  The 
instruction  on  the  question  of  delivery  properly  declared  the 
law. 

6.  Defendants  insist  that  if  the  board  of  education  was  in- 
duced to  order  and  hold  an  election,  and  to  issue  the  bonds  of 
the  district,  by  the  promise  of  Sheidley  to  give  $25,000  in  fur- 
therance of  the  enterprise,  then  such  promise  is  void  as  being 
contrary  to  public  policy. 

It  is  undoubtedly  the  policy  of  the  law  that  all  public  offi- 
cers should  be  uninfluenced  and  unbiased  in  the  discharge  of 
their  official  duties,  and,  as  said  by  Mr.  Bishop:  "Any  contract 
between  an  officer  and  a  68°  private  person,  by  which  the  former 
undertakes  to  do  anything  of  official  duty,  right  or  wrong,  in 
accord  with  such  duty  or  contrary  to  it,  is  in  a  greater  or  less 
degree  an  obstruction  to  the  unbiased  exercise  of  his  office,  even 
where  it  does  not  influence  him  corruptly;  therefore  it  is  void": 
Bishop  on  Contracts,  sec.  500.  But  we  are  unable  to  see  that 
the  sound  policy  of  the  state  was  violated  in  this  action  of  the 
board,  all  the  circumstances  being  considered.  The  action  of 
the  board  was  not  induced  by  the  promises  of  Sheidley  in  the 
sense,  that  its  judgment  and  discretion  were  influenced  there- 
by. The  board  had,  before  that,  exercised  its  judgment  and 
determined  the  desirability  of  a  new  public  library  building. 
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The  obstacle  in  the  way  of  voluntary  action  was  the  need  of 
money  to  purchase  a  site.  Its  conclusion  and  the  only  obstacle 
in  the  way  of  carrying  it  out  were  well  known.  The  promises 
of  Sheidley  only  empowered  the  board  to  act  upon  its  judgment 
already  formed  and  publicly  declared.  It  made  the  way  clear 
for  the  board  to  perform  what  it  considered  a  public  duty.  We 
can  see  nothing  in  the  action  of  the  board  of  education  calcu- 
lated to  control  or  influence  its  duty  to  the  public,  or  which  is 
the  least  immoral  in  its  tendency.  The  policy  of  the  state,  by 
express  law,  favors  and  encourages  donations  for  the  erection 
of  public  library  buildings,  and  we  can  see  nothing  inconsistent 
with  the  free,  honest,  and  impartial  exercise  of  official  discre- 
tion for  a  board  of  education  to  regulate  its  actions  to  some  ex- 
tent with  reference  to  the  amount,  value,  and  character  of  volun- 
tary contributions,  whether  made  or  promised. 

The  fact  that  the  statute  gives  power  to  boards  of  education  to 
establish  and  maintain  libraries  for  the  use  of  the  public  school 
districts  thereof  is  a  recognition  by  the  state  of  their  utility  and 
desirability;  and  the  eo°  only  question  boards  really  have  to 
deal  with  is  the  ability  of  the  district  to  establish  and  maintain 
them.  Boards  must  necessarilv  be  influenced  more  or  less  in 
their  actions  by  the  private  contributions  that  may  be  secured 
or  promised.  Such  action,  when  not  otherwise  influenced,  cannot 
be  regarded  as  contrary  to  public  policy. 

7.  It  is  insisted  by  plaintiff  that  the  illegality  of  the  contract 
not  having  been  pleaded  as  a  defense,  the  question  should  not 
be  considered  on  this  appeal.  The  rule  is,  that  if  a  plaintiff,  in 
order  to  make  out  his"  cause  of  action,  is  required  to  show  that 
the  contract  sued  upon  is,  for  any  reason,  illegal,  the  court 
should  not  enforce  it  whether  pleaded  as  a  defense  or  not.  But 
when  the  illegality  does  not  appear  from  the  contract  itself, 
or  from  the  evidence  necessary  to  prove  it,  but  depends  upon 
extraneous  facts,  the  defense  is  new  matter  and  must  have  been 
pleaded  in  order  to  be  available:  Musser  v.  Adler,  86  Mo.  445; 
St.  Louis  etc.  Assn.  v.  Delano,  108  Mo.  217. 

In  this  case,  defendants  pleaded  want  of  consideration,  and  the 
notes  are  concededly  mere  gratuitous  promises  to  pay  in  the  fu- 
ture. The  notes  were  therefore  void  as  gifts.  In  order  to  prove 
that  they  were  valid  contracts,  supported  by  a  sufficient  consid- 
eration, it  became  necessary  for  the  plaintiff  to  prove  the  entire 
transaction  between  Sheidley  and  the  board  of  education,  and  the 
subsequent  action  of  the  board  taken  in  reliance  on  the  prom- 
ises. If  the  notes  had  been  illegal,  as  against  public  policy,  the 
fact  was  necessarily  disclosed  by  plaintiff  in  making  out  its  case, 
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and  it  would  have  been  the  duty  of  the  court  to  deny  its  assist- 
ance, whatever  the  condition  of  the  pleading.  The  question 
was,  therefore,  sufficiently  raised  by  the  instruction  in  the  nature 
of  a  demurrer  to  the  evidence  to  require  its  consideration  on 
appeal. 

091  8.  Evidence  was  admitted  on  the  trial,  over  the  objection 
of  defendants,  that  Mr.  Sheidley  was  a  man  of  large  means.  This 
evidence  was  clearly  inadmissible  on  the  issue  raised  upon  the 
defense  that  the  notes  were  without  consideration.  But  the  de- 
fense was  also  made  that,  at  the  time  the  notes  were  executed, 
defendants'  testator  was  of  unsound  mind  and  incapable  of  trans- 
acting business.  The  notes  amounted  to  $25,000,  a  very  large 
sum  to  give  away,  and,  for  a  man  of  moderate  circumstances, 
would  have  furnished  a  circumstance  tending  to  prove  want  of 
capacity.  To  rebut  that  tendency  evidence  that  he  was  a  man  of 
wealth  was  admissible.  If  defendants  wished  to  limit  the  effect 
of  the  evidence,  they  should  have  asked  an  instruction  for  that 
purpose:  Garesche  v.  St.  Vincent's  College,  76  Mo.  332;  Standard 
Milling  Co.  v.  White  Line  etc.  Transit  Co.,  122  Mo.  273. 

The  judgment  is  affirmed. 

Barclay,  C.  J.,  Gantt,  Sherwood,  Burgess,  and  Brace,  JJ.,  con- 
cur. 

Robinson,  J.,  dissents. 


GIFT— WHAT  MAY  BE  SUBJECT  OP— PROMISSORY  NOTE.- 
The  promissory  note  of  a  donor,  as  a  gift,  Is  a  mere  naked  revocable 
promise  without  a  sufficient  valid  consideration,  and  creates  no  ob- 
ligation upon  the  part  of  the  maker  or  his  .representatives:  Hall  v. 
Howard,  Rice.  .310;  33  Am.  Dec.  115,  and  note;  Mader  v.  Cool.  14 
Ind.  App.  299;  56  Am.  St.  Rep.  304. 

NEGOTIABLE  INSTRUMENTS— DELIVERY—  SUFFICIENCY 
OF.— Delivery,  actual  or  constructive,  of  a  note  is  as  essential  to  Its 
validity  as  the  signature  of  its  maker:  Purviance  v.  Janes,  120  Ind. 
162;  16  Am.  St.  Rep.  319,  and  note.  While  actual  or  manual  delivery 
Is  not  indispensable  to  the  validity  of  a  note,  still  it  must  appear 
that  the  maker  in  some  way  evinced  an  intention  to  make  it  an  en- 
forceable obligation  against  himself,  according  to  its  terms,  by  sur- 
rendering control  over  It,  and  Intentionally  placing  it  under  the  con- 
trol of  the  payee  or  of  some  third  person  for  his  use;  Purviance  v. 
Jones,  120  Ind.  1G2;  16  Am.  St.  Rep.  319,  and  note. 

CONTRACTS— CONSIDERATION— SUFFICIENCY  OF.— Endow- 
ment of  Institutions  of  learning,  expense,  liability,  and  trouble  of 
officers  of  such  institutions  in  raising  endowments,  or  the  under- 
taking of  such  officers  to  give  "free  tuition  to  twenty  students  for- 
ever,** constitute  a  sufficient  consideration  upon  which  to  base  a 
contract:  Burlington  Univ.  v.  Barrett,  22  Iowa,  60;  92  Am.  Dec.  377, 
and  note. 

CONTRACTS  —  ACTIONS  UPON  ILLEGAL  —  PLEADINGS.  - 
Though  it  is  sometimes  necessary  to  plead  the  facts  upon  which  the 
illegality  of  a  contract  depends,  it  is  never  necessary  to  plead  the 
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law.  When  the  facts  appear  either  upon  the  pleadings  or  proofs, 
either  party  may  insist  upon  the  law  applicable  to  such  proofs:  Handy 
v.  St.  Paul  etc.  Co.,  41  Minn,  188;  16  Am.  St.  Rep.  695,  and  note. 
Bee.  Morrill  v.  Nightingale,  93  Cal.  452;  27  Am.  St.  Rep.  207;  Claflin 
v.  United  States  etc.  Co.,  165  Mass.  601;  52  Am.  St.  Rep.  528,  and 
note. 
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BlTTNBB  V.  CfiOSSTOWN    STREET  RAILWAY  COMPANY. 

[158  NlW  YOBS,  76.] 

STREET  RAILWAYS,  RATE  OF  SPEED.— There  Is  no  neg- 
ligence, as  a  matter  of  law,  In  the  mere  fact  of  running  a  street  rail- 
way car  at  a  high  rate  of  speed,  but  the  Jury  must  be  permitted  to 
determine  whether,  under  all  the  attendant  circumstances,  the  rate 
of  speed  testified  to  by  the  witnesses  was  excessive  and  therefore 
dangerous. 

NEGLIGENCE— ERROR  OP  JUDGMENT  IN  SUDDEN 
EMERGENCY.— If  a  boy  runs  suddenly  in  front  of  an  electric  street 
railway  car  and  is  struck  by  it,  the  railway  corporation  is  not  liable 
for  the  subsequent  error  of  judgment  on  the  part  of  the  motor-man 
In  charge  of  the  car  in  reversing  its  movement,  whereby  the  boy  It 
again  run  over. 

NEGLIGENCE,  ACTION  IN  A  SUDDEN  EMERGENCY.— If 
one  who  is  confronted  with  a  sudden  emergency  uses  his  judgment 
his  employer  Is  not  liable,  though,  from  error  in  such  judgment,  In- 
Jury  Is  Inflicted  on  another. 

Action  by  the  administrator  of  Charles  Bittner,  an  infant,  to 
recover  damages  for  his  death,  claimed  to  be  due  to  the  negli- 
gence of  the  defendant  railway  company.  It  operated  an  electric 
street  railway  in  the  city  of  Buffalo.  The  decedent,  then  a  little 
more  than  eight  years  of  age,  on  the  seventeenth  day  of  October, 
1892,  suddenly  ran  in  front  of,  and  was  struck  by,  a  oar  in  charge 
of  one  of  the  defendant's  motormen.  It  passed  over  the  boy. 
The  motorman  then  reversed  the  movement  of  the  car,  and, 
according  to  the  testimony  of  one  of  the  witnesses,  the  car,  after 
first  running  over  the  boy,  waa  then  backed  over  him,  and  then, 
going  forward,  went  over  him  for  the  third  time.  There  was 
much  testimony  in  contradiction  to  that  of  this  witness,  but  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiff,  and  a  judgment 
was  thereupon  entered  in  the  trial  court,  which,  on  appeal  to 

(5»> 
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the  general  term,  was  affirmed  because  of  an  equal  division  of  the 
judges.  A  further  appeal  was  then  taken  to  the  court  of  ap- 
peals. 

Porter  Norton,  for  the  appellant 

Emory  P.  Close,  for  the  respondent. 

70  GRAY,  J.    If  it  were  not  for  the  testimony  which  was 
given  by  the  witness  Toms  upon  the  trial,  it  would  not  be  pos- 
sible to  say  that  there  was  any  evidence  upon  which  negligence 
80  could  be  predicated  of  the  defendant.    The  history  of  the 
occurrence  shows  that  the  deceased  heedlessly  ran  in  front  of 
the  car,  and  in  such  close  proximity  to  it  as  to  render  its  strik- 
ing him  a  certain  occurrence.    There  is  no  conflict  in  the  testi- 
mony with  respect  to  the  principal  facts.    The  boy  started  to 
cross  the  street  in  the  middle  of  the  block,  when  a  vehicle  was 
proceeding  between  him  and  the  car  tracks,  which,  from  its 
peculiar   construction   precluded  a  view  beyond   it.    Running 
upon  an  angle  across  the  street,  he  passed  around  the  horses' 
heads,  without  looking  for,  or  apparently  seeing,  the  approach- 
ing car  upon  the  other  aide  of  the  wagon.    He  was  familiar  with 
the  locality,  and  the  evidence  warranted  the  inference  that  he 
was  quite  capable  of  taking  care  of  himself,  at  least,  to  the  extent 
demanded  by  the  occasion.    He  was  on  his  way  from  his  sister's 
residence  to  his  grandfather's,  upon  the  other  side  of  the  street, 
as  he  had  been  in  the  habit  of  doing.    Except  for  the  testimony 
of  Toms  that  the  car  was  proceeding  at  a  rate  of  from  twelve  to 
fifteen  miles  an  hour,  that  after  it  had   passed  over  the  boy's 
body,  it  went  as  much  as  two  or  three  times  its  length  before  it 
was  stopped,  and  that  then  the  boy  was  still  living  and  was  en- 
deavoring to  raise  himself  up  from  the  ground,  when  the  car 
backed  down  over  him  and  then  was  impelled    forward    and 
again  over  him  the  third  time,  there  would  be  no  ground  what- 
ever for  saying  that  any  question  was  left  open  for  the  jury 
to  pass  upon,  with  respect  to  the  conduct  of   the  motorman. 
Toms'  evidence  was  so  shaken  as  to  its  credibility  by  the  other 
testimony  in  the  case,  that  it  became  of  the  highest  importance 
that  the  jury  should  be  so  carefully  instructed  by  the  trial  judge 
upon  the  law  applicable  to  the  facts  as  that  there  should  be  no 
room  for  a  belief  that  they  might  have  been  misled.    There  was 
no  negligence  in  the  mere  fact  of  the  car  running  at  a  high  rate 
of  speed.  No  law  regulated  that,  and  it  was  for  the  jury  to  say,  in 
view  of  the  surrounding  conditions  at  the  time,  whether  such  a 
Tate  of  speed,  if  they  believed  Toms'  testimony  about  it,  was 
excessive  and,  therefore,  dangerous  under  the  circumstances. 
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91  While  we  think  the  evidence  to  show  negligence  in  the 
motorman  was  of  the  very  slightest  c:  aracter  and  barely  to  be 
relied  upon,  in  view  of  the  other  testimony  and  of  the  proba- 
bilities of  the  situation,  we  will  concede  that  it  may  have  been 
sufficient  to  raise  a  question  for  the  jury,  and  we  will  proceed 
to  consider  the  question  in  the  case  upon  which  the  judges 
differed  at  the  general  term.  That  question  arose  upon  a  re- 
quest made  by  the  defendant  that  the  jury  should  be  instructed 
"that  the  defendant  is  not  responsible  for  the  error  in  judg- 
ment, if  there  was  any,  on  tho  part  of  the  motorman,  in  the 
management  of  the  car  after  it  struck  the  boy."  The  trial 
judge  ruled  upon  this  request  as  follows:  "I  have  already  charg- 
ed you  upon  this  proposition."  Referring  to  the  portion  of  his 
charge  to  which  he  must  have  referred,  it  reads  as  follows:  "I 
may  say,  if  the  defendant  was  entirely  free  from  fault  in 
the  first  instance,  or  if  the  boy  was  guilty  of  negligence  in  run- 
ning upon  the  track  in  the  way  he  did,  and  the  car  had  passed 
over  him,  a  number  of  feet  beyond  him,  and  the  boy  was  in- 
jured in  the  legs,  as  it  is  claimed  by  one  of  the  plaintiff's  wit- 
nesses, and  was  attempting  to  get  up  from  the  track,  and  the 
motorman  was  careless  in  the  management  of  his  car  by  run- 
ning back  upon  him,  and  then  killing  him,  the  question  of 
whether  or  not  the  boy  was  guilty  of  negligence  in  the  first  in- 
stance would  he  of  no  importance  in  that  condition  of  thing*, 
and  the  plaintiff  could  recover,  notwithstanding  the  boy  wa» 
negligent  in  first  going  on  the  track." 

The  defendant  was  entitled  to  have  the  jury  clearly  instructed 
that  an  error  in  the  exercise  of  judgment  by  the  motorman 
would  not  make  the  defendant  liable  for  the  results  in  the  mar- 
agement  of  the  car,  in  the  emergency  which  occurred  after  the 
deceased  was  struck  down,  and  the  charge  did  not  cover  that 
point;  or,  at  least,  not  in  such  exact  language  as,  in  our  pig- 
ment, to  make  it  perfectly  clear  to  the  jurors9  minds.  To  in- 
struct them  that,  if  the  motorman  was  careless  in  so  manag- 
ing his  car  as  to  run  back  upon  the  boy,  the  plaintiff  might 
recover,  was  not  the  clear  equivalent  of  an  instruction  that,  if 
the  motorman  erred  in  judgment  in  what  he  did  after  the  car 
w  struck  the  boy,  the  defendant  would  not  be  responsible  for 
that  error  of  judgment.  The  evidence  in  the  case  would  have 
warranted  the  jury  in  finding  that  the  deceased  was  guilty  of 
contributory  negligence  in  placing  himself  directly  in  front  of 
the  passing  car,  and  that  the  motorman  was  not  guilty  of  any 
negligence  in  striking  him.  If  they  should  have  reached  that 
conclusion,  and  were  then  brought  face  to  face  with  the  subse- 
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quent  situation,  after  the  boy  had  been  knocked  down  and 
run  over,  they  could  only  return  a  verdict  for  the  plaintiff  up- 
on the  basis  of  some  act  of  negligence  then  occurring  on  the 
part  of  the  defendant's  servant,  the  motorman,  by  which  the 
accident  was  aggravated.  If  they  could  believe  the  evidence 
of  the  witness  Toms,  that  the  car  had  passed  so  fax  beyond  the 
boy,  and  then,  while  he  was  still  alive,  was  backed  down  upon 
him  and  again  was  sent  over  him,  they  could,  perhaps,  say  that 
the  motorman  was  careless  in  the  management  of  his  car  at 
the  time,  and  that,  through  such  carelessness,  the  boy  was  in 
fact  killed.  But  if  they  believed  that  the  motorman  was  en- 
deavoring, in  the  exercise  of  his  judgment,  to  prevent  injury 
to  the  boy,  then  there  was  no  carelessness  on  his  pert,  but  merely 
an  error  of  judgment,  for  which  the  defendant  could  not  be 
held  responsible.  Upon  the  evidence,  it  appears  that  the  motor- 
man  was  confronted  with  a  sudden  emergency  and  it  should 
have  been  distinctly  stated  to  the  jury  that  if,  in  what  he  did, 
he  used  his  judgment,  the  defendant  was  not  responsible;  even 
if  it  was  an  error  which  brought  about  the  lamentable  results 
claimed.  Even  the  failure  to  exercise  the  best  judgment  would 
not  be  evidence  of  negligence:  Wynn  v.  Central  Park  etc.  R.  R. 
Co.  133  N.  Y.  575.  Judge  Hatch,  in  his  opinion  at  the  gen- 
eral term,  has  very  fully  reasoned  out  the  proposition,  and  it 
is  not  necessary  for  us  to  say  more  than  we  have  said. 

For  the  reasons  given,  the  judgment  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 


RAILROADS-STREET-EXCESSIVE  SPEED— NEGLIGENCE. 
While  some  courts  hold  that  where  the  speed  of  a  street  railway 
company  is  greater  than  that  permitted  by  ordinance  it  is  negligence 
per  se,  the  better  rule  appears  to  be  that  it  is  a  circumstance  from 
which  negligence  may  be  inferred,  and  is  always  proper  to  be  con- 
sidered by  the  Jury:  Hall  v.  Ogden  City  Street  Ry.  Co.,  13  Utah, 
243;  57  Am.  St.  Rep.  726,  and  note.  See  Evers  y.  Philadelphia 
Traction  Co.,  176  Pa.  St.  376;  63  Am.  St.  Rep.  674. 

NEGLIGENCE— ACTS  DONE  IN  AN  EMERGENCY.— The  law 
does  not  require  that  a  person  who  is  surprised  and  confused  by  a 
sudden  danger  should  act  or  be  judged  according  to  any  strict  or 
fixed  rule:  Duame  ▼.  Chicago  etc.  Ry.  Co..  72  Wis.  523;  7  Am.  St 
Rep.  879.  But  he  must  have  gotten  into  danger  without  negligence 
or  fault  of  his  own:  Aiken  v.  Pennsylvania  R.  R.  Co.,  130  Pa.  St.  380' 
17  Am.  St.  Rep.  775,  and  note.  See  Consolidated  Traction  Co.  y* 
8eott,  58  N.  J.  L.  682;  55  Am.  St  Rep.  620,  and  note. 

MASTER  AND  SERVANT— NEGLIGENCE  OP  SERVANT- 
SUDDEN  EMERGENCY.  — A  restaurant  keeper  whose  servant 
grasps  a  burning  lamp,  and,  in  attempting  to  carry  it  from  the  room, 
is  burnt  and  then  throws  the  lamp  from  him,  when  it  explodes  and 
injures  a  customer,  is  not  liable:  Donahue  t.  Kelly.  181  Pa.  St  9;;- 
59  Am.  St  Rep.  632,  and  note. 
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People  v*  Nelson. 

[153  Niw  York,  90.] 

CRIMINAL  LAW.— PENAL  STATUTES  MUST  BE  STRICT- 
LY CONSTRUED,  and  cannot  be  extended  to  cases  not  clearly  cov- 
ered thereby. 

SEDUCTION— AGE  OP  CONSENT.— An  essential  element  of 
the  crime  of  seduction  is  the  consent  of  the  female  founded  upon,  a 
contract  of  marriage.  She  must  be  deemed  capable  of  giving  con- 
Bent  if  old  enough  to  contract  to  marry,  though,  if  the  prosecution 
were  for  the  crime  of  rape,  her  youth  was  such  that  her  consent 
would  afford  no  protection  to  the  accused. 

SEDUCTION  UNDER  PROMISE  OP  MARRIAGE  CAN 
TAKE  TLACE  BUT  ONCE.— Subsequent  sexual  intercourse  between 
the  parties,  though  brought  about  by  the  repetition  of  the  same  prom- 
ise, cannot  be  deemed  seduction  where,  under  the  statutory  definition 
of  that  crime,  it  is  necessary  that  the  female  against  whom  it  is 
committed  shall  be  of  previously  chaste  character. 

SEDUCTION.— CHASTE  CHARACTER,  as  that  term  Is  em- 
ployed in  the  statute  defining  the  crime  of  seduction,  does  not  mean 
mere  reputation  for  chastity,  but  actual  personal  virtue.  A  female 
who  has  been  previously  seduced,  though  by  promise  of  marriage, 
cannot,  therefore,  be  regarded  as  of  chaste  character,  so  thait  further 
yielding  on  her  part  under  the  Influence  of  the  repetition  of  the 
promise  can  be  considered  a  second  seduction. 

SEDUCTION.— A  FEMALE  CANNOT  BE  REGARDED  AS 
OF  CHASTE  CHARACTER  who  has  voluntarily  submitted  to  sex- 
ual Intercourse,  on  the  ground  that  at  the  time  she  had  not  reached 
the  age  of  consent,  if  her  age  was  such  that  she  might  have  made 
a  valid  contract  of  marriage. 

Thornton  A.  Niven,  for  tJie  appellant. 
George  McLaughlin,  for  the  respondent. 

93  VANN,  J.  In  March,  1891,  when  the  defendant  was 
twenty  years  of  age  and  the  prosecutrix  was  fifteen,  he  asked 
her  to  marry  him,  and  she  said  that  she  would  if  her  parents 
would  consent.  On  the  2d  of  August  following,  he  proposed 
sexual  intercourse,  which  she  at  first  refused,  but,  upon  his 
promise  to  marry  her  "if  anything  happened"  as  soon  as  she 
discovered  that  she  was  pregnant,  she  finally  consented.  From 
that  time  until  March,  1893,  he  had  connection  with  her  every 
two  or  three  months,  and  on  each  occasion,  according  to  her 
statement,  before  the  act  he  promised  to  marry  her  "if  he  got 
her  into  trouble/'  On  the  11th  of  February,  1892,  the  day  that 
she  became  sixteen  years  old,  there  was  a  mutual  promise  to 
marry  without  any  condition.  After  this,  however,  the  same 
as  before,  each  act  of  sexual  intercourse  was  preceded  by  a 
promise  exacted  by  her  that  he  would  marry  her  if  she  became 
pregnant.  The  first  time  that  he  had  to  do  with  her  after  she 
was  sixteen  was  on  the  4th  of  July,  1892.    As  the  indictment 
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was  not  presented  until  September,  1893,  or  more  than  two 
years  after  the  first  act  of  sexual  intercourse,  the  defendant 
insisted  upon  the  trial,  and  insists  upon  this  appeal,  that  his 
conviction  was  barred  by  the  limitation  prescribed  by  section 
285  of  the  Penal  Code.  He  further  claims,  and  the  point  was 
distinctly  made  at  the  trial,  that  if  any  subsequent  act  is  relied 
upon  to  convict,  it  does  not  satisfy  the  statute,  because  at  that 
time  the  prosecutrix  had  ceased  to  be  chaste.  The  position  of 
the  people  upon  the  subject  is,  that  all  intercourse  with  the 
prosecutrix  before  she  became  sixteen  is  conclusively  presumed 
to  have  been  without  her  consent,  because,  by  the  statute  then 
in  force,  the  "age  of  consent"  was  sixteen  years,  and,  accord- 
ingly, n  they  seek  to  avoid  the  bar  of  the  statute  by  basing  the 
conviction  on  the  first  act  of  intercourse  thai  occurred  after  she 
became  of  that  age. 

Seduction  under  promise  of  marriage  was  not  a  crime  at 
common  law,  but  was  made  such  by  chapter  111  of  the  laws 
of  1848.  This  statute  was  substantially  re-enacted  in  the  Penal 
Code,  which  provides  that  "a  person  who,  under  promise  of 
marriage,  seduces  and  has  sexual  intercourse  with  an  unmar- 
ried female  of  previous  chaste  character,  is  punishable  by  im- 
prisonment for  not  more  than  five  years,  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  by  both":  Pen.  Code,  sec. 
284.  By  the  next  section  it  is  provided  that  "the  subsequent 
intermarriage  of  the  parties,  or  the  lapse  of  two  years  after  the 
commission  of  the  offense  before  the  finding  of  an  indictment, 
is  a  bar  to  a  prosecution  for  a  violation  of  the  last  section":  Pen. 
Code,  sec.  285.  No  age  of  consent  is  mentioned  in  any  of  the 
sections  relating  to  the  subject  of  seduction,  but  the  statute 
which  defines  the  crime  of  rape  provided,  at  the  time  the  of- 
fense in  question  is  alleged  to  have  been  committed,  that  "a 
person  who  perpetrates  an  act  of  sexual  intercourse  with  a 
female  not  his  wife,  under  the  age  of  sixteen  yeare,  under 
circumstances  not  amounting  to  rape  in  the  first  degree,  is 
guilty  of  rape  in  the  second  degree,  and  punishable  with  im- 
prisonment for  not  more  than  ten  years":  Laws  1892,  c.  325, 
amending  section  278  of  the  Penal  Code.  In  1895  the  section 
was  further  amended  so  as  to  increase  the  limit  of  age,  as  ap- 
plied to  rape,  to  the  period  of  eighteen  years,  although,  under 
the  Bevised  Statutes,  it  was  but  ten  years:  Laws  1895,  c.  460;  2 
Bev.  State.,  1st  ed.  sec.  22,  p.  663.  The  only  other  statute  relat- 
ing to  the  subject  of  age,  as  applied  to  the  relations  of  the 
sexes,  is  the  Code  of  Civil  Procedure,  which  provides  that  an 
action  may  be  maintained  by  a  woman  to  annul  her  marriage 

am.  St.  Rip.,  Vol.  LX.- 
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when  she  had  not  attained  the  age  of  sixteen  at  the  time  of  the 
marriage,  and  it  took  place  without  the  consent  of  the  one  hav- 
ing legal  charge  of  her  person,  was  not  followed  hy  consumma- 
tion or  cohabitation,  and  was  not  ratified  after  she  attained  the 
age  of    sixteen    years:    Code  Civ.  Proc,  sec.  1742.     •*  None 
of  these  limitations  upon   the   power  to   consent   have   been 
expressly  applied  by    statute  to  the  crime    of    seduction,  and 
we  have  no  power  to  extend   them  by   implication   to  an  of- 
fense that  is  purely  statutory.    Penal  statutes  must  be  strictly 
construed,  and  cannot  be  extended  to  cases  that  are  not  clear- 
ly covered  thereby.    An  essential  element  in  the  crime  of  se- 
duction is  the  consent  of  the  female,  founded  upon  a  contract 
to  marry,  and  plain  language  on  the  part  of    the  legislature 
would  be  necessary  to  permit  us  to  hold  that  the  prosecutrix,  al- 
though old  enough  to  make  that  contract,  was  not  old  enough 
to  consent  to  the  defendant's  advances:  People  v.  Alger,  1  Park. 
C.  C.  333;   Crozier   v.  People,  1    Park.  C.  C.  453,  456.     This 
is  especially  true  since,  by  another  section  of  the  same  statute,, 
an    act    of    sexual   intercourse  with  a  female    under   sixteen,, 
whether  chaste  or  not,  even  with  her  consent  and  without  any 
promise  of  marriage,  was  made  a  crime  of  a  graver  nature.    As. 
protection  was  thus  afforded  to  girls  under  the  prescribed  age 
by  the  severe  punishment  imposed  for  rape,  it  is  not  probable- 
that  the  legislature  intended  to  import  the  age  limit  into  the 
section  relating    to  the  milder    offense    of    seduction,  because 
there  was  no  necessity  for  it,  and  nothing  to  indicate  any  in- 
tention to  do  so.    If  the  people  had  seen  fit  to  prosecute  the 
defendant  for  rape  committed  upon  the   prosecutrix    prior   to 
February,  1892,  neither  the  presence  nor  the  absence  of  consent 
would  have  been  material,  except  as  to  the  degree  merely,  and 
the  statute  of  limitations  would  have  been  five  years  instead  of 
two:  Code  Crim.  Proc,  sec.  142.    As  they  did  not  do  so,  but  pro- 
ceeded against  him  for  another  crime,  quite  distinct  in  theory 
and  nature,  they  must  be  limited  to  that  crime  and  cannot  be 
allowed  to  add  an  element  from  another  offense  in  order  to 
avoid    the   statute    of   limitations.     It  follows*  therefore,  that 
according  to   the  testimony  of  the  prosecutrix,   her  seduction 
was  accomplished  on  the  2d  of  August,  1891,  or  more  than 
two   years  before  the   indictment  was   found.     It  is  true  that 
subsequently,  and  within  the  period  of  two  years,  there  were 
further  acts  of  intercourse  based  on  concurrent  as  well  as  prior 
promises  to  marry.     We    think,  however,  that    a    woman    can 
95  be  seduced  but  once,  at  least  under  the  statute  in  question,, 
and  that  the  first  voluntary  act  on  her  part,  after  she  is  able 
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to  understand  its  nature  and  comprehend  its  enormity,  is  the 
only  one  in  which  she  can  participate  as  a  victim.  In  Cook  v. 
People,  2  Thomp.  &  C.  404,  the  indictment  contained  two 
counts  for  seduction  under  promise  of  marriage,  one  charging 
the  offense  to  have  been  committed  July  2d,  and  the  other 
August  19th.  In  reversing  the  conviction  the  court  said:  "An 
important  requisite  to  the  offense  charged  is,  that  the  female 
against  whom  it  is  alleged  to  have  been  committed,  shall  have 
been  of  a  previously  .chaste  character.  The  requisition  of  the 
statute,  it  is  held,  relates  not  to  the  reputation  of  the  prosecu- 
trix, but  to  her  actual  condition,  and  requires  absolute  per- 
sonal chastity.  It  is,  therefore,  impossible  that  the  offense  be 
twice  committed  against  the  same  female.  If  she  has  once  con- 
sented to  and  willingly  permitted  sexual  intercourse  with  her- 
self, she  no  longer  possesses  that  chaste  character  Tequired  by 
the  statute  as  an  essential  ingredient  of  the  offense/9  In  an- 
other case,  where  the  illicit  intercourse  between  the  prosecutrix 
and  the  defendant  began  four  or  five  years  before  the  indict- 
ment was  found,  and  continued  until  within  two  years  of  that 
date,  it  was  held  not  to  be  a  case  of  seduction  within  two  years 
previous  to  the  finding  of  the  indictment  and  not  to  be  within 
the  statute.  The  court  said:  "If  the  illicit  intercourse  began 
four  or  five  vears  before  the  indictment,  and  continued  until 
within  two  years,  the  jury  should  have  found  for  the  de- 
fendant on  the  question  of  seduction  within  two  years.  It 
would  be  a  rather  loose  construction  of  the  statute  to  hold 
that  a  woman  who  had  continued  in  the  practice  of  fornication 
with  a  man  for  four  or  five  years,  and  up  to  the  time  she  prose- 
cutes, had  been  seduced  within  the  last  two  years.  The  coun- 
sel for  the  prosecution  on  the  trial  seems  to  have  supposed  the 
commission  of  the  crime  might  be  charged,  as  it  were,  with 
a  continuance  for  several  years,  or  that  each  occasion  was  a 
first  seduction But  seduction  and  the  act  of  illicit  inter- 
course, under  certain  circumstances,  complete  the  crime,  and 
such  a  construction  9fl  is  hardly  within  the  spirit  of  the  act, 
which  was  not  intended  to  punish  illicit  cohabitation,  but  the 
seduction  of  a  virtuous  female  under  a  promise  of  marriage": 
Safford  v.  People,  1  Park.  0.  C.  474,  480.  In  a  case  that  arose 
in  the  state  of  Michigan,  under  a  similar  statute,  it  appeared 
that  illicit  intercourse  was  had  between  the  parties  at  short  in- 
tervals, and  as  opportunity  offered,  and  it  was  held  that,  to  war- 
rant a  conviction  of  seduction  for  the  second  or  third  or  later 
acts,  there  should  be  clear  and  satisfactory  proof  of  reformation 
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and  that  the  burden  of  proof  in  that  regard  was  upon  the  prose- 
cution: People  v.  Clark,  33  Mich.  112. 

Our  statute  does  not  punish  seduction  generally,  hut  only 
when  it  is  committed  under  promise  of  marriage  upon  an  un- 
married woman  of  "previous  chaste  character."  Chaste  char- 
acter, as  thus  used  in  the  statute,  does  not  mean  reputation  for 
chastity,  but  actual  personal  virtue:  Kenyon  v.  People,  26 
N.  Y.  203,  207;  84  Am.  Dec.  177.  As  was  said  in  the  case 
cited,  "the  female  must  be  chaste  in  fact  when  seduced,"  and 
"the  legislature  could  only  have  meant  personal  qualities  that 
make  up  the  real  character";  or,  as  was  said  in  another  case,  she 
"must  be  actually  chaste  and  pure  in  conduct  and  principle,  up 
to  the  time  of  the  commission  of  the  offense":  Carpenter  v. 
People,  8  Barb.  603,  608.  The  same  words  used  in  a  statute  up- 
on the  same  subject  in  another  state  were  held  to  mean  the  "real 
moral  qualities"  of  the  woman,  or  her  "character  in  its  accurate 
sense  and  as  signifying  that  which"  she  "really  is":  State  v. 
Prizer,  49  Iowa,  531,  532;  31  Am.  Rep.  155. 

The  only  answer  made  by  the  learned  counsel  for  the  people 
to  the  fact  that  the  prosecutrix  had  surrendered  her  chastity 
more  than  two  vears  before  indictment  found  is  that  she  was 
not  within  the  age  of  consent,  and  that  hence  her  acts  were 
not  unchaste.  This  argument  would  have  the  same  force  even 
if  the  previous  intercourse  had  not  been  with  the  defendant, 
but  with  some  third  person.  Under  the  present  statute,  it 
would  apply  to  a  female,  eighteen  years  of  age,  although  she 
could  have  made  a  valid  will  of  personal  property  at  the  age  of 
sixteen:  Laws  1867,  c.  782;  Laws  1895,  c.  460.  Her  favors 
97  might  be  common  to  all,  yet  she  would  be  chaste  by  operation 
of  law.  Impure  in  fact,  she  would  be  pure  by  statute;  a  Lu- 
cretia  in  the  state  of  New  York,  but  a  Messalina  everywhere 
else.  We  do  not  think  that  the  legislature  meant  constructive 
chastity  when  it  said  previous  chaste  character,  but  that  it 
meant  chastity  in  fact,  according  to  the  popular  sense  of  that 
word.  Character  pertains  to  the  person,  and  is  the  distinguish- 
ing mark  of  what  the  person  is.  It  is  not  founded  on  presump- 
tions of  law,  but  on  good  conduct  and  pure  thoughts,  and  only 
one  who  is  morally  and  physically  pure  can  be  said  to  have  a 
chaste  character  within  the  meaning  of  the  statute  under  con- 
sideration. 

It  is  insisted  that,  unless  there  is  a  fixed  standard  by  which 
it  can  readily  be  determined  when  consent  will  indicate  un- 
chastity,  such  doubt  and  confusion  will  arise  as  may  lead  to  in- 
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justice.  We  think,  however,  that  an  ironclad  rule,  applied  in* 
flexibly  to  all  females  under  a  given  age  would  be  harsh,  un- 
equal, and  unjust.  It  might  lead  to  the  conclusive  presumption 
that  a  prostitute  was  chaste,  simply  because  she  was  young, 
while  the  same  presumption  would  not  extend  to  an  older  per- 
son, whose  feeble  mind  and  ignorance  of  evil  called  for  the  pro- 
tection of  the  law.  The  safer  course  is  to  leave  the  question 
of  capacity  to  consent,  where,  as  we  think,  the  legislature  in  this 
class  of  cases  has  left  it,  to  the  judgment  of  a  jury,  guided  by 
evidence  showing  the  intelligence  of  the  subject  and  her  ability 
to  distinguish  right  from  wrong. 

For  these  reasons  we  think  that  the  defendant  was  unlaw- 
fully convicted,  that  the  judgment  should  be  reversed,  and,  as 
the  facts  cannot  be  changed,  that  the  indictment  should  be  dis- 
missed. 

O'BRIEN*,  J.,  dissenting.  I  dissent  on  the  ground  that  un- 
chastity,  within  the  meaning  of  the  statute,  cannot  be  imputed 
to  a  female  in  consequence  of  intercourse  involving  the  crime 
of  rape,  whether  that  crime  was  the  result  of  violence  or  of 
actual  or  legal  incapacity  to  consent.  The  fact  that  the  age  of 
capacity  to  consent  has  been  enlarged  by  statute  ®8  may  furnish 
a  good  reason  for  the  repeal  or  modification  of  the  statute  de- 
fining seduction,  but,  so  long  as  the  statute  remains  as  it  is,  the 
age  limit  for  consent  concludes  the  courts. 

All  concuT  with  Vann,  J.,  for  reversal,  except  O'Brien,  J., 
who  reads  memorandum  of  dissent. 


STATUTES.— Penal  statutes  should  be  strictly  construed:  Meadow- 
croft  v.  People,  163  111.  56;  54  Am.  St.  Rep.  447,  and  note. 

SEDUCTION— CRIME  OF.— The  offense  of  seduction  created  and 
punfshable  by  Michigan  statute  is  committed  if  the  man  has  carnal 
Intercourse,  to  which  the  woman  assented,  If  such  assent  was  ob- 
tained by  a  promise  of  marriage  made  by  the  man  at  the  time,  and 
to  which,  without  such  promise,  she  would  not  have  yielded:  People 
T.  De  Fore.  64  Mich.  693;  8  Am.  St  Rep.  863,  and  extended  note  on 
the  crime  of  seduction  as  defined  in  the  American  statutes.  Pre- 
viously chaste  character  signifies  that  which  the  person  really  is, 
In  distinction  from  that  which  she  may  be  reputed  to  be:  Andre  v. 
State,  5  Iowa,  880;  68  Am.  Dec.  708.  See  monographic  note  to  State 
v.  Canon*  87  Am.  Dec.  405-411,  on  seduction  as  a  criminal  offense. 
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Wehlb  v*  United  States  Mutual  Accident 

Association. 

[153  New  York,  116.] 

INSURANCE,  ACCIDENT.— DROWNING  Is  a  death  from  ex- 
ternal violence. 

INSURANCE,  ACCIDENT— RIGHT  TO  EXAMINE  CORPSE. 
WITHIN  WHAT  TIME  MUST  BE  EXERCISED.— Where  a  policy 
of  insurance  against  accident  stipulates  that  the  insurer,  by  its  med- 
ical adviser,  shall  have  the  right  to  examine  the  person  or  body  of 
the  assured  in  respect  to  any  alleged  injury  or  cause  of  death,  such 
right  must  be  exercised  Immediately  upon  receiving  notice  of  the 
death,  and,  if  not  exercised  until  after  interment,  is  waived.  Espe- 
cially is  this  true  when  it  does  not  appear  that  after  such  interment 
any  facts  came  to  the  knowledge  of  the  insurer  warranting  the  be- 
lief  that  death  had  occurred  from  any  cause  excepted  from  the  con- 
tract of  insurance. 

David  Murray,  for  the  appellant*. 

Charles  Wehle  and  Nathaniel  Myers,  for  the  respondents. 

M1  PER  CURIAM.  It  is  our  judgment  that  the  onier  of  the 
general  term  was  correct  in  ordering  the  verdict  directed  by  the 
trial  court  to  be  set  aside,  and  that  a  new  trial  should  be  had, 
The  decision  of  the  case  at  the  trial  turned  upon  the  one  ques- 
tion whether  the  plaintiffs  had  shown  themselves  entitled  to  re- 
cover the  amount  of  the  insurance  claimed,  by  reason  of  the 
tleath  of  their  testator  within  the  operation  of  the  policy,  which 
provided  for  a  liability  in  the  event  of  death  resulting  from  per- 
gonal bodily  injuries,  through  external,  violent,  and  accidental 
means.  The  plaintiffs  were  entitled  to  have  the  jury  say  whether 
the  deceased  died  from  the  action  of  the  water;  in  which  case,  as 
that  would  be  a  death  from  external  violence  within  the  mean- 
ing of  the  policy,  they  would  be  entitled  to  a  verdict:  Paul  v. 
Travelers'  Ins.  Co.,  112  N.  Y.  472;  8  Am.  St.  Rep.  758;  6  Hurl. 
&  N.  845.  One  of  the  issues  raised  by  the  pleadings  was  as  to 
the  cause  of  the  death,  and  upon  that  question  the  jury  should 
have  been  permitted  to  pass.  The  view  of  the  trial  judge,  how- 
ever, was  that  an  express  provision  of  the  insurance  contract 
had  not  been  complied  with  by  the  plaintiffs.  That  provision 
was  the  one  which  permitted  the  medical  adviser  of  the  defend- 
ant to  examine  the  person  or  body  of  ,aa  the  insured,  in  respect 
to  any  alleged  injury  or  cause  of  death.  As  there  was  no  post- 
mortem examination  on  the  part  of-  the  representatives  of  the 
insured,  the  balance  of  that  provision  need  not  be  considered. 
The  provision  as  to  the  examination  of  the  person  or  body  of 
the  insured  was  not  only  expressly  assented  to  by  the  insured 
when  he  made  application   for    the   insurance   and    therefore 
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should  be  given  effect  as  his  express  agreement,  but  it  was  a 
reasonable  provision  and  quite  necessary  in  accident  insurance, 
as  affording  a  protection  against  fraud.  Its  meaning  is,  that  in 
case  of  an  injury,  or  of  a  death,  the  defendant  shall  be  authorized 
through  its  medical  adviser,  to  make  an  examination,  either  of 
the  person  with  respect  to  the  alleged  injury,  or  of  the  body, 
to  ascertain  the  cause  of  the  death,  as  the  case  might  be.  It  waa 
the  agreement  between  the  insurer  and  the  insured  that  there 
should  be  a  strict  compliance  with  the  provisions  and  conditions 
of  the  policy,  and,  accordingly,  the  plaintiffs  did  give  the  im- 
mediate notice,  which  was  one  of  the  conditions,  and  that  fact 
was  not  only  admitted  by  the  answer,  but,  being  stated  in  open 
court  and  with  the  president  of  the  defendant  upon  the  witness 
stand,  received  no  contradiction.  The  effect  of  the  giving  of 
immediate  notice  was  to  impose  upon  the  defendant  the  obliga- 
tion immediately  to  make  such  investigation  of  the  occurrence 
ss  to  enable  it  to  decide  whether  to  insist  upon  its  right  to  an 
examination  of  the  body  in  order  to  satisfy  itself  as  to  the  cause 
of  the  death.  It  was  not  at  liberty  to  wait  indefinitely,  or  for 
any  unreasonable  length  of  time.  The  provision,  though  not, 
as  before  observed,  of  an  unreasonable  nature,  nevertheless  was 
one  which,  in  the  nature  of  things,  called  for  prompt  action  on 
the  part  of  the  insurer.'  Although  no  time  is  specified  within 
which  the  permission  to  examine  may  be  availed  of,  still,  a  due 
regard  for  the  sentiments  of  the  family  and  friends  of  the  de- 
ceased, if  not  public  policy,  required  as  immediate  an  exercise 
of  the  option  to  examine  as  was  possible.  Conditions  in  insur- 
ance policies,  as  in  all  other  contracts,  should  be  construed 
strictly  against  those  for  whose  benefit  they  were  reserved:  Paul 
v.  ™  Travelers'  Ins.  Co.,  112  N.  Y.  472;  8  Am.  St.  Eep.  758. 
It  was  an  unreasonable  delay  on  the  part  of  the  insurer  to  wait 
until  after  the  body  of  the  deceased  had  been  interred,  and 
nothing  appears  in  the  evidence  to  show  any  excuse  for  it,  if  it 
was  deemed  that  an  examination  of  the  body  was  necessary. 
From  September  4th  until  September  9th  an  opportunity  was 
afforded  for  an  examination  of  the  body,  and,  in  the  absence  of 
evidence  to  the  contrary,  we  must  assume  that  the  immediate 
notice  conceded  to  have  been  given  of  the  death  left  an  ample 
margin  of  time  for  such  an  examination.  We  do  not  think  that 
there  was  any  ambiguity  with  respect  to  the  permission  to  ex- 
amine the  person  or  body  of  the  insured,  and,  if  it  should  ap- 
pear in  any  case  that  at  some  subsequent  date,  after  the  inter- 
ment of  the  body,  circumstances  or  facts  coming  to  the  knowl- 
edge of  the  insurer  warranted  a  reasonable  belief  that  death  was 
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occasioned  by  means  or  causes  excepted  from  the  contract  of  in- 
surance, a  reasonable  construction  of  this  provision  would  au- 
thorize the  insurer  to  insist  upon  an  exhumation  of  the  body 
and  upon  a  dissection  of  it.  But  in  this  case  there  was  nothing 
in  the  evidence  to  show  that  the  defendant  had  reason  to  be- 
lieve in  the  existence  of  any  excepted  cause  of  death.  In  fact, 
the  proofs  of  an  accidental  death  from  drowning  were  such 
that  a  verdict  to  the  contrary  could  not  be  said  to  have  been 
justified. 

We  hold,  in  this  case,  that  the  provision  authorizing  an  ex- 
amination of  the  body  of  the  insured  should  have  been  availed 
of  immediately  upon  the  receipt  of  the  notice  of  the  death, 
which  was  conceded  to  have  been  immediately  given,  and  that 
the  delay  in  the  demand  for  an  examination  of  the  body  was, 
as  matter  of  law,  so  unreasonable,  in  the  absence  of  any  facts  or 
circumstances  excusing  it,  as  to  deprive  the  defendant  of  any 
defense  to  the  action  upon  that  ground. 

Inasmuch  as  it  does  not  appear  that  an  examination  of  the 
body  was  denied  to  the  association,  it  is  immaterial  to  consider 
the  question  as  to  whether  the  demand  for  it  was  made  upon 
the  proper  person.  The  permission  was>  in  fact,  given  by  the 
insured  himself  through  the  insurance  contract,  and,  if  it  had 
been  attempted  to  be  availed  of  with  the  result  of  an  opposi- 
tion 124  on  the  part  of  those  having  a  legal  right  to  make  it, 
the  question  would  then  be  open  for  consideration,  whether  it 
was  such  as  to  have  brought  about  a  forfeiture  of  the  policy. 

For  these  reasons,  the  order  of  the  general  term  appealed 
from  should  be  affirmed,  and  judgment  absolute  should  be  or- 
dered in  favor  of  the  plaintiffs  and  against  the  defendant  cor- 
poration and  its  receiver,  with  costs. 

All  concur,  except  Vann,  J.,  not  sitting. 


INSURANCE— ACCIDENT— DEATH  FROM  EXTERNAL  VIO- 
LENCE.—Unnatural  death,  the  result  of  accident  of  any  kind,  Im- 
ports an  external  and  violent  agency  as  the  cause  within  the  mean- 
ing of  an  Insurance  policy  limiting  recovery  to  death  caused 
"through"  external,  violent,  and  accidental  means:  American  Ace. 
Co.  v.  Relgart,  9i  Ky.  547;  42  Am.  St.  Rep.  374,  and  note.  Death  by 
drowning  is  within  such  provision:  Monographic  note  to  Oilson  v. 
Delaware  etc.  Canal  Co.,  30  Am.  St  Rep.  800.  See  extended  note 
to  Paul  v.  Traveler's  Ins.  Co.,  8  Am.  St  Rep.  703-70*. 
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First  National  Bank  v.  Shuler 

[158  Nbw  York,  163.] 

PARTIES— DEATH  OF  THE  DEFENDANT,  NECESSITY 
OF  MAKING  HIS  EXECUTRIX  A  PARTY  AS  SUCH.— If,  after  a 
suit  Is  commenced  against  a  grantor  and  his  wife  and  another  who 
were  his  grantees  in  certain  transfers,  which  are  assailed  as  fraudu- 
lent, to  set  aside  such  transfers,  the  grantor  dies,  and  his  wife  is 
appointed  his  executrix,  she  must  be  made  a  party  as  such.  This  is 
not  accomplished  by  filing  a  supplemental  complaint  averring  such 
death  and  appointment,  and  that  she  is  his  sole  devisee  and  legatee. 
Unless  she  is  made  a  party  as  executrix,  the  rights  of  the  general 
creditors  of  the  estate  cannot  be  put  in  issue  nor  litigated  on  the  trial. 

PARTIES.-TO  A  SUIT  TO  SET  ASIDE  AN  ASSIGNMENT 
for  the  benefit  of  creditors  as  fraudulent  the  assignor  is  a  necessary 
party,  and,  In  the  event  of  his  death,  his  executor  or  administrator. 

CREDITORS'  BILL,  LIEN  OF.— The  plaintiff  In  a  creditors' 
action  acquires  by  its  commencement  a  lien  upon  the  choses  in  ac- 
tion and  equitable  assets  of  the  debtor,  entitling  such  plaintiff,  in  the 
successful  event  of  the  action,  to  priority  of  payment  thereunder  In 
preference  to  other  creditors,  regardless  of*  the  priority  of  the  re- 
spective judgments. 

CREDITORS'  BILL,  LIEN  OF,  EFFECT  OF  DEATH  UPON. 
The  lien  acquired  by  the  filing  of  a  creditors'  bill  is  not  defeated  by 
the  death  of  the  debtor  before  judgment. 

CREDITORS'  BILL,  LIEN  OF.— As  respects  chattels  subject 
to  be  taken  on  execution  unless  the  action  is  brought  in  aid  of  an 
execution,  the  creditors'  bill  does  not  create  any  lien  as  against 
other  creditors,  or,  If  any  lien  exists,  It  is  so  Imperfect  and  incom- 
plete that  it  may  be  defeated  by  the  subsequent  levy  of  a  writ  in 
favor  of  another  creditor,  made  before  a  receiver  is  appointed. 

PARTIES  DEFENDANT  HAVING  BOTH  AN  INDIVIDUAL 
AND  A  REPRESENTATIVE  CAPACITY.— If  a  defendant  in  an  ac- 
tion is  also  the  executor  of  a  decedent  who,  in  his  lifetime,  was  a 
necessary  party  thereto,  and  the  cause  proceeds  to  judgment,  such 
defendant  cannot  be  deemed  to  be  before  the  court  in  his  repre- 
sentative capacity,  where  no  order  Is  entered  making  him  a  party 
in  that  capacity.  The  judgment  cannot  bind  the  interest  which  ho 
represents,  and  must,  therefore,  be  reversed  for  a  defect  of  parties. 

RES  JUDICATA— PARTIES.— A  judgment  against  one  sued 
ae  an  individual  does  not  bind  him  as  a  trustee  or  executor,  nor  does 
a  judgment  against  one  as  a  trustee  or  executor  bind  him  as  an  In- 
dividual In  a  subsequent  action,  although  the  Identical  Issue  Is  in- 
volved, and  the  decision  In  the  first  action  was  upon  the  merits. 

Albert  C.  Tennant,  for  the  appellant. 

Z.  8.  Westbrook,  for  the  respondent. 

tm  ANDREWS,  C.  J.  We  think  the  proceedings  and  judg- 
ment in  this  case  are  fatally  defective  for  the  omission  of  the 
plaintiff  to  bring  in  and  make  the  defendant  Elizabeth  N. 
Shuler  a  party  defendant  in  the  action,  in  her  capacity  as  execu- 
trix of  the  original  defendant,  Isaac  C.  Shuler.  The  action  was 
in  iee  the  nature  of  a  creditor's  bill,  instituted  by  the  plaintiff 
is  a  judgment  creditor  of  Isaac  C.  Shuler  before  his  death,  and 
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after  the  issuing  and  return  of  an  execution  against  his  prop* 
erty  unsatisfied,  to  set  aside  a  general  assignment  for  the  bene- 
fit of  creditors,  made  by  the  judgment  debtor  to  one  Waldron 
on  the  nineteenth  day  of  November,  1889,  and  also  to  set  aside 
certain  transfers  of  property  made  by  him  to  the  defendant 
Elizabeth  N.  Shuler  prior  to  the  making  of  his  general  assign- 
ment, on  the  ground  that  such  assignment  and  transfers  were 
in  fraud  of  his  creditors.  The  debtor,  Isaac  C.  Shuler,  Wald- 
ron, his  general  assignee,  and  Elizabeth  N.  Shuler  and  others 
were  joined  as  defendants  in  the  action.  The  defendants 
named  answered  the  complaint,  and  in  their  answers  denied  the 
alleged  fraud.  After  issue  joined,  the  defendant  Isaac  C.  Shuler 
died.  Subsequently,  the  plaintiff,  upon  an  affidavit  stating  the 
death  of  Isaac  C.  Shuler,  that  he  left  a  will  appointing  the 
defendant  Elizabeth  N.  Shuler  his  executrix,  and  making  her 
his  sole  legatee  and  devisee,  that  the  will  had  been  duly  proved 
and  that  the  executrix  had  qualified,  applied  to  the  court  for 
an  order  permitting  the  plaintiff  to  serve  a  supplemental  com- 
plaint alleging  the  facts  stated  in  the  affidavit.  Notice  of  the 
application  was  given  to  the  surviving  defendants  and  the  mo- 
tion was  granted,  the  defendant  Elizabeth  N.  Shuler  not  ap- 
pearing thereon.  The  supplemental  complaint  was  served  on 
the  defendants.  It  simply  averred  the  death  of  Isaac  C.  Shuler; 
the  making  of  the  will:  the  appointment  of  the  defendant 
Elizabeth  N.  Shuler  as  executrix;  that  she  was  the  sole  legatee 
and  devisee  under  the  will,  its  proof  and  her  assumption  of  the 
office  of  executrix.  In  other  respects  it  left  the  averments  of 
the  original  complaint  unchanged,  as  also  the  demand  for  re- 
lief. 

No  answer  was  made  to  the  supplemental  complaint,  and 
the  action  went  to  trial  before  a  referee  upon  the  issues  origi- 
nally framed.  There  was  no  allusion  in  the  papers  on  which 
the  motion  for  leave  to  serve  a  supplemental  complaint  was 
made  of  an  intention  to  make  the  executrix  a  party  to  the  ac- 
tion. No  order  was  made  continuing  the  action  against  her 
167  as  executrix  or  directing  that  she  be  made  a  party  in  her 
representative  character.  Not  only  was  there  no  order  making 
the  executrix  a  party,  but  she  was  not  named  as  a  party  in  the 
process,  pleadings,  or  judgment.  No  relief  was  demanded 
against  her  as  executrix,  and,  so  fax  as  appears,  her  rights  as 
executrix  or  the  rights  of  the  general  creditors  of  the  estate 
were  not  put  in  issue  or  actually  litigated  on  the  trial. 

The  referee  found  and  decided  that  the  general  assignment 
executed  by  Isaac  C.  Shuler  to  Waldron,  and  certain  transfers 
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made  by  him  to  his  wife,  embracing   chattels   and   securities, 
were  fraudulent  and  void  as  against  the  plaintiff,  and  directed 
that  a  receiver  be  appointed,  and  a  referee  to  take  the  account 
of  the  property  and  assets  fraudulently  assigned  or  transferred, 
and  that  the  defendants  Waldron  and  Elizabeth  N.  Shuler  ac- 
count for  and  transfer  to  the  receiver  to  be  appointed  the  prop- 
erty in  the  hands  and  the  proceeds  of  the  property  assigned  and 
transferred  to  them,  and  that  the  same  be  applied  by  the  re- 
ceiver to  the  payment  of  the  plaintiffs  judgment.-    An  inter- 
locutory judgment   was  subsequently   entered    in   conformity 
.  with  the  decision  of  the  referee,  and  a  receiver  appointed,  and 
also  a  referee  to  take  the  accounts.    The  referee  stated  the  ac- 
counts, and,  on  the  coming  in  of  his  report,  application  was 
made  in  behalf  of  the  plaintiff  for  final  judgment  in  the  action, 
which  was  directed.    On  the  application  for  final  judgment  a 
motion  was  made  in  behalf  of  the  defendant  Elizabeth  N.  Shu- 
ler, individually  and  as  executrix  (of  which  previous  notice  had 
been  given),  to  modify  the  interlocutory  judgment  by  striking 
out  the  provision  therein  appointing  a   receiver,  and  the   di- 
rection- that  the  defendants  account  for  and  transfer  to  him  the 
assigned  property  and  its  proceeds,  and  by   inserting  a  direc- 
tion that  the  receiver  appointed  thereby  transfer  and  deliver 
to  Elizabeth  N.  Shuler,  as  executrix,  all  money  or  other  prop- 
erty in  his  possession  as  receiver  which  had  come  to  his  hands 
under  the  terms  of  the  interlocutory  judgment.    The  motion  also 
included  as  part  of  the  relief  demanded  that  Elizabeth  N.  Shuler 
as  executrix  be  made  a  party  defendant  in  the  action.    The  mo- 
tion was  ies  wholly  denied,  and  the  final  judgment  was  there- 
upon entered.    The  defendant  Elizabeth   N.  Shuler  filed  ex- 
ceptions to   the   report   of   the  original    referee,  and   among 
other  things,  excepted  to  the  direction   for  the  appointment 
of  a  receiver,  and  that  the  defendants  account  for  and  transfer 
to  him  the  property  received  by  them,  or  either  of  them,  under 
the  assignment  and  transfer  which  had  been  adjudged  fraudu- 
lent, to  be  applied  in  satisfaction  of  plaintiff's  judgment.  These 
facts  sufficiently  present  the  question  upon  which   our  judg- 
ment proceeds. 

Isaac  C.  Shuler  was  living  when  the  action  was  commenced, 
and  was  made  a  defendant.  The  action,  as  has  been  stated, 
was  in  part  to  set  aside  his  general  assignment  for  the  benefit 
of  creditors,  made  by  Isaac  C.  Shuler  to  the  defendant  Wal- 
dron. For  the  purpose  of  this  relief,  Isaac  C.  Shuler,  the  as- 
signor, was  an  indispensable  party.  By  the  assignment,  he 
created  a  trust  to  dispose  of  his  property  in  the  way  and  for 
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the  purposes  disclosed  in  the  instrument.     lie  divested  him- 
self by  the  assignment  of  the  legal  title  to  the  assigned  prop* 
erty,  and  it  became  vested  in  the  assignee  as  trustee.    But,  a» 
between  himself  and  the  assignee,  he  had  a  right  to  insist  that 
the  assignee  should  perform  the  trust  and  devote  the  assigned 
property  to  the  payment  of  his  debts,  as  prescribed  in  the  as- 
signment.   The  plaintiff  brought  its  action  in  hostility  to  the 
assignment,  and  sought  to  annul  and  defeat  it  for  alleged  fraud. 
The  assignor  was  entitled  to  insist  upon  its  validity,  and  to  be 
heard  before  the  property  should  be  taken  by  the  judgment  of 
the  court  from  the  possession  of  his  assignee  and  devoted  to  tbe  y 
payment  of  the  plaintiff's  debts  in  disregard  of  the  assignment. 
The  assignor  was  entitled  to  any  surplus  which  might  remain 
after   the   purposes  of   the   trust   were  accomplished,  and    al- 
though it  might  appear  that  there  would  be  no  surplus,  never- 
theless he  had  the  right  to  contend  that  his  estaite  should  be 
distributed  under  the  terms  of  the  assignment,  and  that  it  was 
a  valid  and  not  a  fraudulent  instrument.    The  authorities  are 
decisive  in  affirming  the  general  rule  that,  in  a  creditor's  ac- 
tion brought  to  impeach  and  set  aside  a  general  ieo  assignment 
by  a  debtor  of  his  property  for  the  benefit  of  creditors,  the 
court  will  not  proceed  to  judgment  in  the  absence  of  the  debtor 
as  a  party  defendant,  unless  by  death  or  other  circumstance  his 
joinder,  as  a  defendant,  is  wholly  impracticable:  Lawrence  v. 
Bank  of  Republic,  35  N.  Y.  320;  Miller  v.  Hall,  70  K  Y.  250; 
Gaylords  v.  Kelshaw,  1  Wall.  SI ;  Beach's  Equity  Jurisprudence, 
sec.  940.    It  has  been  held  in  some  cases  that  in  a  suit  brought 
by  a  creditor  against  a  fraudulent  alienee  of  the  debtor,  to  set 
aside  a  specific  transfer  for  fraud,  where  the  conveyance  was 
absolute  and  transferred  as  between  the  parties  an  indefeasible 
title  or  interest*  the  fraudulent  vendor  is  not  a  necessary  party: 
Buffington   v.  Harvey,  95   U.  S.  103;   Campbell   v.   Jones,  25 
Minn.  155;  Potter  v.  Phillips,  44  Iowa,  357.    See,  also,  Fox  v. 
Moyer,  64  N.  Y.  130.    But  the  relaxation  of  the  rule  has  never, 
bo  far  as  we  can  discover,  been  extended  to  the  case  of  an  as- 
signment in  trust  for  the  benefit  of  creditors,  and  the  principle 
upon  which  the  exception  is  founded  does  not  bring  the  case 
within  its  operation.    It  may  apply  to  the  transfers  made  to 
Mrs.  Shuler,  which  were   absolute   and  unconditional,  and,  if 
they  were  alone  sought  to  be  set  aside,  might  have  justified  the 
bringing  of  the  action  against  her  alone,  without  joining  the 
party  from  whom  she  derived  title.   But  Isaac  C.  Shuler  hav- 
ing been  a  necessary  party  to  the  action  in  respect  of  the  claim 
to  set  aside  the  general  assignment,  it  follows  that  upon  his 
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death,  pending  the  action,  it  could  not  legally  proceed  without 
bringing  in  his  personal  representative  as  a  party.  This  was 
not  done.  The  procuring  of  the  order  to  serve  a  supplemental 
complaint  and  its  service  on  the  defendant  Elizabeth  N.  Shuler 
did  not  make  her  a  party  to  the  action  in  her  representative 
capacity.  The  supplemental  complaint  disclosed  facts  which 
made  it  necessary  that  there  should  be  a  substitution  of  the 
personal  representatives  of  the  deceased  defendant  in  his  stead. 
But  it  was  not  followed  by  procuring  an  order  for  substitution 
nor  by  a  substitution  by  consent.  Where  a  necessary  defendant 
is  not  made  a  party,  it  is  not  sufficient  even  that  the  court 
direct  such  party  to  be  brought  in,  but  it  should  refuse  to 
170  proceed  until  he  is  made  a  party  in  fact:  Peyser  v.  Wendt, 
87  N.  Y.  32S;  Mahr  v.  Norwich  Union  etc.  Ins.  Soc,  127  N.  Y. 
452.  The  rule  which  requires  that  all  persons  shall  be  made 
parties  to  an  action,  whose  rights  may  be  affected  by  the  judg- 
ment, and  without  whose  presence  there  cannot  be  a  final  and 
complete  determination  of  the  controversy,  is  not  simply  a  rule 
of  practice  or  convenience.  It  has  been  established  in  order  to 
give  finality  to  litigation,  and  in  the  interest  of  justice,  that 
the  rights  of  persons  shall  not  be  jeoparded  or  embarrassed  by 
judgments  purporting  to  bind  their  rights  or  interests  where 
they  have  had  no  opportunity  to  be  heard.  A  party  to  an  action 
may,  by  consent  or  by  failure  in  due  time  or  manner  to  raise 
the  objection  that  other  persons  should  have  been  made  parties, 
conclude  himself  to  his  own  prejudice.  But  the  court,  on  its 
own  motion,  if  necessary,  will  interfere  in  behalf  of  third  per- 
sons not  parties  to  the  litigation  whose  interests  are  involved 
in  the  issue  presented,  and,  by  requiring  them  to  be  brought 
in,  or  by  staying  proceedings,  protect  them  against  an  injuri- 
ous Iftdjndication,  and  may  reverse  a  judgment  when  it  appears 
that  necessary  parties  were  not  before  the  court*  although  no 
objection  had  been  taken  in  the  pleadings  or  on  the  trial: 
Osterhoudt  v.  Eigney,  98  N.  Y.  230;  Galusha  v.  Galusha,  138 
N.  Y.  272;  Moulton  v.  Cornish,  138  N.  Y.  133.  The  principle 
previously  established  by  the  decisions,  that  where  a  complete 
determination  of  the  controversv  cannot  be  had  without  the 
presence  of  other  parties,  it  is  the  duty  of  the  court  to  direct 
them  to  be  brought  in,  is  now  embodied  in  the  statute:  Code 
Civ.  Proc,  sec.  452. 

The  fact  that  the  defendant  Elizabeth  N.  Shuler  was  a  party 
defendant  in  her  individual  character  does  not  obviate  the  ob- 
jection. She  had  a  separate  individual  interest  in  the  litiga- 
tion, which  was  instituted  in  part  to  avoid  transfers  made  to 
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her  by  the  debtor,  and  it  was  during  his  lifetime  that  she  was 
joined  as  defendant  in  the  action  and  answered  the  complaint. 
By  his  death  and  her  appointment  as  executrix  she  was  invested 
with  a  new  character  as  the  representative  of  her  husband  and 
his  creditors  and  of -his  estate.  Since  the  enactment  1TX  of 
chapter  314  of  the  Laws  of  1858,  an  executor  or  administrator 
represents  creditors  as  well  as  the  decedent,  and  is  authorized 
to  assert  the  rights  of  creditors  as  against  any  transfers  of  prop- 
erty made  by  the  debtor  in  violation  of  their  rights.  But  the 
executor  or  administrator  may  also,  acting  in  good  faith  and  at 
the  representative  of  the  decedent,  assert  and  vindicate  the  valid- 
ity of  transfers  of  personal  property  made  by  him  in  his  life- 
time when  assailed  by  creditors.  There  may  arise,  in  respect  to 
the  attitude  in  which  the  executor  or  administrator  stands  to 
creditors  on  the  one  hand  and  on  the  other  to  the  decedent  and 
his  transactions,  embarrassing  questions  of  duty  and  propriety. 
But  whether  the  transfers  made  by  the  decedent,  sought  to  be 
set  aside  at  the  instance  of  creditors  after  the  death  of  the 
debtor,  are  valid  or  void,  the  personaljrepresentative  is  entitled 
to  be  heard,  and  his  presence  as  a  party  is  as  necessary  as  that 
of  the  debtor  if  he  was  still  living. 

Upon  the  pleadings  and  proceedings  in  this  case,  the  defend- 
ant Elizabeth  N.  Shuler  was  not  in  a  position  to  assert  any  de- 
fense in  her  representative  character  either  to  insist  upon  the 
validity  of  the  transfers,  or,  if  found  to  be  fraudulent,  that  the 
plaintiff  had  acquired  no  lien  upon  the  tangible  property  or  its 
proceeds  embraced  therein,  no  receiver  having  been  appointed 
in  the  action  prior  to  the  death  of  Isaac  C.  Shuler.  By  the  judg- 
ment all  the  property  and  proceeds  are  directed  to  be  applied 
to  the  payment  of  the  plaintiff's  judgment,  although  it  appears 
that  at  least  one  other  judgment  of  earlier  date  against  the  dece- 
dent was  outstanding  and  unsatisfied.  The  statute  prescribes 
the  order  in  which  the  debts  of  a  decedent  shall  be  paid  out  of 
his  assets.  It  proceeds  upon  the  general  equitable  principle  of 
equality  among  creditors.  The  rule  is  well  settled  in  this  6tate 
that  the  plaintiff  in  a  creditor's  action  acquires,  by  the  com- 
mencement of  the  suit,  a  lien  upon  the  choses  in  action  and 
equitable  assets  of  the  debtor,  which  entitles  him,  in  the  suc- 
cessful event  of  the  action,  to  priority  of  payment  thereout  in 
preference  to  other  creditors,  irrespective  of  the  priority  of  the 
respective  judgments:  Edmeston  v.  Lyde,  1  Paige,  637;  19  Am. 
Dec.  454;  Corning  v.  White,  2  Paige,  567;  22  Am.  Dec.  659; 
end.  this  lien  is  not  displaced  ,T*  or  defeated  by  the  death  of 
the  debtor  before  judgment:   Brown  v.  Nichols,  42  N.  Y.  26. 
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But  in  respect  of  chattels,  subject  to  be  taken  on  execution,  the 
rule  seems  to  be  that  unless  the  action  is  brought  in  aid  of  an 
execution,  the  mere  commencement  of  the  action  creates  no  lien 
as  against  other  creditors,  and,  if  any  lien  whatever  exists,  it  is 
so  incomplete  and  imperfect  that  it  is  subject  to  be  overreached 
by  a  subsequent  levy  in  favor  ef  other  creditors,  made  before 
the  appointment  of  a  receiver:  Lansing  v.  Easton,  7  Paige,  364; 
Becker  v.  Torrance,  31  N.  Y.  631;  Van  Alstyne  v.  Cook,  25  N. 
Y.  489;  Davenport  v.  Kelly,  42  K  Y.  193;  Storms  v.  Waddell, 
2  Sand.  Oh.  494.  When  a  receiver  is  actually  appointed  with- 
out an  intervening  levy  having  been  made,  the  appointment 
operates  as  an  equitable  levy  and  a  sequestration  of  the  chattels 
for  the  benefit  of  the  plaintiff.  It  is  the  appointment  of  the 
receiver  which  makes  the  lien  effective  and  gives  the  plaintiff 
priority.  Tt  is  claimed  in  behalf  of  the  appellant  that  as  no  re- 
ceiver had  been  appointed  prior  to  the  death  of  Isaac  C.  Shuler, 
the  statute  eo  instanti  on  his  death  prescribed  the  rule  for  the 
distribution  of  his  estate,  and  operated  to  subject  all  tangible 
property  transferred  by  the  decedent  in  fraud  of  creditors  to 
general  administration,  and  displaces  any  inchoate  lien  which 
may  have  been  acquired  by  the  commencement  of  the  action, 
as  effectually  as  .though  the  property  had  been  levied  on  by 
other  creditors  in  the  decedent's  lifetime.  We  think  there  is 
great  force  in  this  contention.  But  we  refer  to  the  question, 
without  deciding  it,  as  presenting  an  independent  reason  why 
the  defendant  Elizabeth  N.  Shuler  was  a  necessary  party  to  the 
action  in  her  character  as  executrix  and  as  trustee  of  all  the 
creditors  of  the  decedent. 

Cases  are  cited  to  support  the  contention  that  the  defendant 
Elizabeth  N.  Shuler,  having  been  in  fact  a  party  to  the  action 
in  her  individual  name,  should  be  regarded  as  a  party  in  her 
representative  character  also.  The  cases  mainly  are  of  two 
classes,  those  where  the  cause  of  action  was  upon  a  right  accru- 
ing to  the  plaintiff  or  existing  against  a  X7B  defendant  in  a  rep- 
resentative character  which  was  imperfectly  expressed  in  the 
title  of  the  action,  and  cases  where  there  was  an  unnecessary 
addition  of  a  representative  title  to  the  name  of  the  party,  when 
in  fact  the  cause  of  action  was  upon  an  individual  right  or  obli- 
gation. In  these  cases  it  has  been  Tield  that  the  title  and  plead- 
ings may  be  considered  together  to  ascertain  the  true  nature 
of  the  action,  and  the  action  will  be  treated  as  an  individual  or 
representative  one,  as  disclosed  upon  an  inspection  of  the  whole 
record:  Stilwell  v.  Carpenter,  2  Abb.  N.  C.  238;  62  N.  Y.  639; 
Beers  v.  Shannon,  73  N.  Y.  292;  Litchfield  v.  Flint,  104  N.  Y. 
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543;  Jennings  v.  Wright,  64  Qa.  537;  Waldsmith  t.  Waldsmith, 
2  Ohio,  156;  Pennoek  v.  Gilleland,  1  Pitts.  37.  But  a  suit 
against  one  sued  as  an  individual  does  not  bind  him  as  trustee, 
and,  conversely,  judgment  against  one  sued  in  a  representative 
capacity  does  not  conclude  him  in  a  subsequent  action  brought 
by,  or  against,  him  as  an  individual,  although  the  same  identical 
issue  is  involved,  and  the  decision  in  the  first  action  was  upon 
the  merits:  Bathbone  v.  Hooney,  58  N.  Y.  463;  Landon  r. 
Townshend,  112  N.  Y.  93;  8  Am.  St.  Rep.  712;  Collins  v.  Hy- 
dorn,  135  N.  Y.  320.  In  the  present  case  an  inspection  of  the 
pleadings  does  not  show  that  the  defendant  Elizabeth  N.  Shuler 
was  made  a  party  in  her  representative  capacity,  or  that  her 
interest  as  executrix  was  considered  or  determined.  The  con- 
clusion we  have  reached  will  necessarily  continue  this  already 
protracted  litigation,  and  probably  without  materially  changing 
the  result.  But  to  sustain  the  judgment  would  establish  a  dan- 
gerous precedent  It  is  highly  important  that  the  scope  and 
effect  of  judgments  should  be  subject  to  no  uncertainty,  and  es- 
pecially that  rights  affected  by  representation  should  not  be 
imperiled  by  loose  procedure  or  by  a  judgment  which  at  heart 
leaves  it  to  a  doubtful  inference  whether  the  rights  have  been 
adjudicated. 
The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 


JUDGMENT— RES  JUDICATA— PARTIES.— A  former  judgment 
is  not  admissible  as  conclusive  evidence  of  a  material  fact  therein 
adjudicated  unless  the  parties  are  identical  in  the  two  cases,  and 
also  sue  or  defend  in  the  same  right  or  capacity:  Fuller  v.  Metro- 
politan Life  Ins.  Co.,  C8  Conn.  55;  57  Am.  St  Rep.  84,  and  note. 

PARTIES— DEATH— EXECUTORS  AND  ADMINISTRATORS.— 
When  a  party  of  record  dies  pending  the  action,  his  representative 
is  not  thereby  made  a  party,  nor  does  he  become  affected  by  any 
proceedings  in  the  suit  until  he  Is  brought  into  court  and  made  a 
party  in  due  form:  Monographic  note  to  White  v.  Johnson,  50  Am. 
St.  Rep.  741. 

CREDITORS'  SUIT-NECESSARY  PARTIES-FRAUDULENT 
GRANTOR.— A  fraudulent  grantor,  though  a  proper,  is  not  a  neces- 
sary, party  defendant  in  an  action  to  subject  to  the  lien  of  the 
plaintiff's  judgment  property  alleged  to  have  been  fraudulently  con- 
veyed: Blanc  v.  Paymaster  Mln.  Co.,  95  Cal.  524;  29  Am.  St  Rep. 
149.  See,  also.  Edmeston  v.  Lyde,  1  Paige,  037;  19  Am.  Dec.  454; 
monographic  note  to  Massey  v.  Gorton,  90  Am.  Dec.  290-293. 

CREDITOR'S  SUIT— WHAT  PROPERTY  MAY  BE  REACHED- 
CHOSES  IN  ACTION.— The  weight  of  authority  supports  the  view 
that  equity  has  no  power  in  ordinary  cases  to  compel  the  appro- 
priation of  choses  in  action  to  the  payment  of  their  owner's  debts; 
Extended  note  to  Donovan  v.  Finn,  14  Am.  Dec.  542;  Greeue  v. 
Keene,  14  R.  I.  888;  51  Am.  Rep.  400.  But  see  monographic  not* 
to  Massey  v.  Gorton.  90  Am.  Dec.  293-295. 


June,  1897.]  Colon  v.  Lisk.  609 

CREDITOR'S  SUIT— LIEN— PRIORITY.— Where  there  Is  a  prior 
specific  lien  by  Judgment  or  levy  of  process,  a  creditor's  suit  cannot 
give  priority  over  it.  But  it  has  been  held  to  be  the  better  opinion 
that  the  Judgment  creditor  who  first  files  his  bill  to  set  aside  a 
fraudulent  conveyance  of  real  estate  has  priority:  Monographic  note 
to  Massey.  v.  Gorton,  90  Am.  Dec.  296.  The  same  has  been  held  as 
to  property  not  subject  to  execution:  Coming  v.  White,  2  Paige,  5(57; 
22  Am.  Dec  669. 
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[168  Niw  Tom,  188.] 

JURY  TRIAL,  CASES  IN  WHICH  PARTIES  ARE  EN- 
TITLED TO.— The  provision  in  the  constitution  of  New  York  re- 
specting trial  by  Jury  does  not  limit  the  right  thereto  to  those  cases 
in  which  it  had  existed  before  the  adoption  of  the  constitution,  but 
further  extends  it  to  such  new  cases  of  like  nature  as  may  afterward 
arise. 

JURY  TRIAL-STATUTES  VOID  FOR  NOT  ALLOWING.— 
A  statute  providing  that  interference  by  one  person  with  oysters  or 
other  shellfish  belonging  to  another  is  a  misdemeanor,  fixing  as  a 
penalty  therefor  the  ordinary  punishment  and  a  further  penalty  of 
one  hundred  dollars  for  each  offense,  and  that  certain  officers  may 
summarily  seize  any  vessel  found  violating  the  statute,  and,  upon 
*ix  days*  notice,  a  justice  of  the  peace  may  take  evidence  whether 
the  vessel  was  used  in  violation  of  the  statute,  and,  if  he  sh air  de- 
termine it  so,  then  that  he  must  order  it  to  be  sold  and  the  net  pro- 
ceeds paid  to  the  commissioners  of  fisheries,  game,  and  forestry, 
but  making  no  provision  for  a  trial  by  Jury,  it  is  unconstitutional, 
both  for  such  denial  of  the  right  to  trial  by  jury  and  for  authorizing 
the  taking  of  property,  however  valuable,  and  arbitrarily  transfer* 
ring  It  to  the  state,  Irrespective  of  the  damage  inflicted  and  where 
the  trespass  may  be  Insignificant  and  the  person  committing  It  guilt- 
less of  intentional  wrong. 

CONSTITUTIONAL  LAW— RIGHT  OF  THE  LEGISLATURE 
TO  CONFISCATE  PROPERTY  FOR  THE  COMMISSION  OF  A 
TRESPASS.— A  statute  providing  that  every  vessel  by  aid  of  which 
one  person  shall  interfere  with  the  oysters  of  another  planted  or 
cultivated  in  the  waters  of  the  state,  or  remove  any  stakes,  buoys, 
or  any  boundary  marks  of  any  planted  or  cultivated  beds  may,  with- 
in one  year  after  Its  unlawful  use,  be  seized,  and  thereafter,  upon  a 
finding  of  a  Justice  of  the  peace  that  It  has  been  employed  In  such 
unlawful  use,  sold,  and  the  proceeds  of  the  sale  turned  over  to  cer- 
tain officers  for  the  benefit  of  the  state.  Is  unconstitutional.  The 
legislature  cannot  forfeit  the  property  of  one  person  on  the  ground 
that  he  has  interfered  with  some  private  right  of  another  without 
violating  the  provisions  of  the  national  and  state  constitutions  in- 
suring to  every  person  his  life,  liberty,  and  property,  unless  deprived 
of  them  through  the  regular  and  proper  administration  of  the  law 
acwdina:  to  the  rules  and  forms  which  have  been  established  for 
the  protection  of  private  rights  or  the  prevention  or  punishment  of 
public  wrongs.  Such  forfeiture  cannot  be  sustained  as  an  exercise 
of  the  police  power. 

THK  POLICE  POWER.  ACTION  OF  THE  LEGTSLATHPt* 
WHEN  NOT  CONCLUSIVE.— A  determination  by  the  legislature  as 
to  What  is  a  proper  exercise  of  the  police  power  Is  not  final  and  con- 
clusive, but  Is  subject  to  the  supervision  of  the  courts.  The  legisla- 
ture cannot,  under  the  guise  of  the  exercise  of  this  power,  provide 
for  the  confiscation  of  private  property  as  a  penalty  for  an  Invasion 
or  disregard  by  one  person  of  the  property  rights  of  another. 
AH.  St.  Ukp.,  Vol.  LX.— » 
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Action  of  replevin  to  recover  possession  of  the  sloop  "Jessie" 
and  her  apparel  and  furniture.  The  defendants  were  fish  and 
game  protectors  and  foresters,  and  justified  their  seizure  and 
subsequent  possession  of  the  property  in  controversy  by  plead- 
ing that  it  had  been  seized  in  violation  of  the  fisheries,  game,  and 
forestry  laws  of  the  state  in  disturbing  oysters  lawfully  planted 
in  the  waters  thereof.  The  statute  relied  upon,  after  prohibiting 
interference  by  one  person  with  the  oysters  of  another  lawfully 
planted  or  cultivated  in  any  of  the  waters  of  the  state,  authorized 
certain  officers  and  any  other  persons  to  seize  any  vessel  used  in 
violating  the  statute  within  one  year  after  such  violation,  and 
to  give  notice  to  a  justice  of  the  peace  of  the  county  wherein 
the  seizure  was  made.  He  was  required  to  fix  a  time  and  place 
for  trial,  and  to  give  notice  thereof.  If,  after  the  trial,  he  should 
determine  from  the  evidence  that  the  vessel  had  been  employed 
in  violation  of  the  statute,  he  was  required  to  order  it  and  its 
furniture,  tackle,  and  apparel  to  be  sold,  and  from  the  proceeds 
of  the  sale  he  was  directed  to  pay  the  charges  and  expenses  of  the 
proceeding  and  the  remainder  to  the  commissioners  of  fisheries, 
game,  and  forestry.  The  special  term  sustained  the  statute,  but, 
on  appeal  to  the  appellate  division  of  the  supreme  court  of  the 
second  judicial  department,  it  certified  the  questions  involved 
to  the  court  of  appeals  for  its  determination. 

Elmer  G.  Sammis,  for  the  appellants. 

Benjamin  Patterson,  for  the  respondents. 

192  MARTIN,  J.  The  correctness  of  the  judgment  of  the 
court  below  is  dependent  upon  the  power  of  the  legislature  to 
enact  the  statute  under  which  the  defendants  seek  to  justify 
their  seizure  of  the  property  in  question.  It  is  practically  con- 
ceded that,  if  the  statute  is  valid,  it  justified  the  acts  of  the 
defendants,  and  the  allegations  of  their  answer  are  sufficient  to 
constitute  a  defense.  The  validity  of  this  statute  is  challenged, 
and  the  general  question  arises  whether  it  falls  within  the  inhi- 
bition of  any  of  the  provisions  ol  either  the  federal  or  state  con- 
stitution. The  constitutional  limitations  applicable  to  this  ques- 
tion are  contained  in  the  provisions  of  the  constitution  of  this 
state  which  declare  that,  "trial  by  jury  in  all  cases  in  which  it 
has  been  heretofore  used  shall  remain  inviolate  forever,"  and 
the  provisions  of  the  federal  and  state  constitutions  which  pro- 
vide that  no  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law:  N.  T.  Const.,  art.  1,  sees.  S,  6; 
XJ.  S.  Const.,  14th  amendment 
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The  statute  under  consideration  makes  any  interference  by 
one  person  with  oysters  or  other  shellfish  belonging  to  another 
a  misdemeanor,  and  adds  to  the  ordinary  punishment  for  such 
an  offense  a  further  penalty  of  one  hundred  dollars  for  each 
violation  thereof.  It  then  provides  that  certain  officers  named 
shall,  and  any  other  person  may,  summarily,  without  process  or 
other  authority,  seize  any  boat  or  vessel  used  in  violation  of  the 
act,  and  that  upon  a  six  days'  notice  to  the  person  in  possession 
and  to  the  owner,  if  known,  a  justice  of  the  19S  peace  shall  pro- 
ceed to  take  evidence  whether  the  vessel  was  used  in  violation 
of  the  statute,  and,  if  he  shall  determine  it  was,  he  must  order 
the  same  to  be  sold,  and  the  avails,  after  deducting  the  charges 
and  expenses,  must  be  paid  to  the  commissioners  of  fisheries, 
game,  and  forest.  No  provision  for  a  trial  by  jury  is  found  in  any 
portion  of  the  act,  nor  is  such  a  trial  permissible  under  it. 

The  learned  appellate  division  held  that  this  statute  was  in 
contravention  of  the  constitutional  provision  which  insures  a 
trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used, 
and  upon  that  ground  alone  reversed  the  decision  of  the  special 
term  and  sustained  the  plaintiff's  demurrer  to  the  answer.  This 
question  was  so  ably  discussed  by  the  learned  justice  who  de- 
livered the  opinion  of  that  court  that  we  should  deem  it  wholly 
unnecessary  to  do  more  than  concur  in  the  conclusion  reached, 
and  upon  the  grounds  so  well  and  ably  stated,  except  for  the 
fact  that  we  cannot  agree  with  the  conclusion  that  the  statute 
is  not  in  conflict  with  other  constitutional  provisions.     There- 
fore, while  we  agree  in  the  result,  yet  we  think  the  statute  viola- 
tive of  other  constitutional  limitations  which  render  it  invalid. 
In  considering  this  case,  we  deem  any  extended  discussion  of 
the  question  of  the  invalidity  of  the  statute,  because  it  deprived 
persons  affected  by  it  of  the  right  to  a  trial  by  jury,  unnecessary, 
in  view  of  its  exhaustive  and  satisfactory  examination  by  the 
court  below.    Section  2  of  article  1  of  the  constitution,  which 
insures  a  trial  by  jury  in  all  cases  in  which  it  has  heretofore 
been  used,  was  under  consideration  by  this  court  in  the  case  of 
Wynehamer  v.  People,  13  N.  Y.  378,  426.    It  was  there  said 
that  that  provision  does  not  limit  the  right  to  mere  instances 
in  which  it  has  been  used,  but  extends  it  to  such  new  and  like 
cases  as  may  afterward  arise.     That  principle  was  also  recog- 
nized in  Feople  v.  Butcher,  83  N.  T.  240,  242.    The  doctrine 
that  the  jury  trial  referred  to  in  that  provision  means  a  trial  by 
a  common-law  jury  of  twelve  men,  was  also  asserted  in  the  latter 
case,  and  Hill  v.  People,  20  N.  Y.  363,  and  Wynehamer  v.  People, 
13  N.  Y.  378,  426,  194  were  referred  to  as  sustaining  it.    There- 
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fore,  if  the  right  to  a  trial  by  jury  existed  in  similar  cases  at 
the  time  of  the  adoption  of  the  constitution,  then  clearly  this 
statute  was  invalid,  for  the  reason  that  it  in  no  way  provided  for 
such  a  trial,  either  in  the  trial  court  or  upon  appeal.  That  the 
forfeiture  of  property  used  in  violation  of  this  statute  is  in  ef- 
fect a  penalty  we  have  no  doubt.  We  regard  it  equally  clear 
that  suits  to  enforce  forfeitures  or  penalties  have  been  generally 
tried  by  a  jury.  Consequently,  as  the  statute  under  considera- 
tion makes  no  provision  for  such  a  trial,  but  provides  another 
exclusive  method,  it  is  in  conflict  with  the  provisions  of  section 
2  of  article  1  of  the  constitution  of  the  state:  Wood  v.  Brooklyn, 
14  Barb.  425,  432;  Warren  v.  People,  3  Park.  544. 

We  are,  however,  of  the  opinion  that  there  is  another  and 
broader  ground  upon  which  this  statute  should  be  declared  in- 
valid. In  discussing  the  constitutionality  of  this  act,  it  is  to  be 
Temembered  that  the  question  is  to  be  determined,  not  by  what 
has  been  done  under  it  in  any  particular  instance,  but  by  what 
may  be  done  under  and  by  virtue  of  its  authority:  Stuart  v. 
Palmer,  74  2T.  Y.  183;  30  Am.  Rep.  289;  Gilman  v.  Tucker,  128 
U".  Y.  190,  200;  26  Am.  St.  Rep.  464.  When  considered  with 
that  idea  in  view,  it  at  once  becomes  obvious  that  this  statute 
may  be  employed  to  confiscate  to  the  state  the  entire  property 
of  an  individual  for  the  commission  of  a  trespass  upon  the  prop- 
erty of  another,  however  slight,  and  this,  too,  although  the 
owner  is  guiltless  of  any  intended  or  actual  wrong.  If  valid,  we 
eee  no  reason  why  the  largest  and  most  valuable  vessel  sailing 
on  the  waters  of  the  state  may  not  be  sold  under  it,  and  the 
price  arbitrarily  transferred  to  the  state,  although  the  measure 
of  any  offense  committed  is  but  the  disturbance  or  removal  of 
a  single  buoy  or  stake,  and  that  by  some  person  for  whose  act 
neither  the  owner  nor  the  person  in  possession  is  responsible, 
or  could  in  any  manner  control.  Moreover,  the  right  of  seizure 
continues  for  the  period  of  one  year.  Hence,  if  this  act  is  valid, 
it  would  seem  that  such  a  vessel  may  be  seized,  condemned,  sold, 
and  its  value  transferred  to  105  the  state  at  any  time  within  a 
3rear  after  a  trespass  is  committed,  although  there  may  have 
been  a  change  of  title  and  the  owner  may  have  paid  full  value, 
with  no  knowledge  or  even  suspicion  that  it  is  subject  to  seizure 
and  confiscation.  That  the  legislature  has  power,  under  exist- 
ing constitutional  limitations,  to  pass  a  law  fraught  with  such 
consequences,  we  do  not  and  cannot  believe. 

It  is  to  be  observed,  in  passing,  that  the  use  for  which  vessels 
and  fixtures  may  be  forfeited  under  this  act  does  not  constitute 
a  nuisance,  either  at  common  law,  or  under  this  or  any  other 
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statute.  Nor  is  the  property  itself  a  nuisance.  Hence,  it  is  ob- 
vious that  the  validity  of  this  act  cannot  be  maintained  upon 
the  ground  that  either  the  act  or  the  property  is  a  public  nui- 
sance, and,  consequently,  that  the  legislature  had  the  power  to 
authorize  its  abatement.  Nor,  indeed,  is  it  <clear  that  the  legis- 
lature would  have  been  authorized  to  declare  the  use  of  such  a 
vessel  for  that  purpose  a  public  nuisance,  as  it  could  only  do  so 
in  case  it  was  detrimental  to  the  public  interest.  While  the 
legislature  may,  in  a  proper  case,  declare  property  or  its  use  in 
a  particular  manner  a  nuisance,  yet  that  power  is  not  unlimited. 
It  cannot  be  used  as  a  cover  for  withdrawing  property  from  the 
protection  of  the  law,  nor  can  the  legislature,  when  no  public 
right  or  interest  is  involved,  arbitrarily  declare  property  a  pub- 
lic nuisance  for  the  purpose  of  devoting  it  to  destruction:  Law- 
ton  v.  Steele,  119  N.  Y.  226,  233;  16  Am.  St.  Rep.  813. 

By  virtue  of  what  power  can  the  legislature  enact  a  statute 
forfeiting  to  the  state  the  property  of  one  person,  upon  the 
sole  ground  that  he  had  in  some  manner  interfered  with  the 
private  rights  of  another,  is  an  inquiry  which  at  once  presents 
itself.  Such  an  act  would  seem  to  be  in  clear  violation  of  the 
provisions  of  both  the  federal  and  state  constitutions,  which 
insure  to  every  person  his  life,  liberty,  and  property,  unless  de- 
prived of  them  through  the  regular  and  proper  administration 
of  the  law  according  to  the  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights  or  the  punish- 
ment or  prevention  of  public  wrongs.  The  legislature  is  not 
vested  with  the  power  to  arbitrarily  provide  that  any  19e  proce- 
dure it  may  choose  to  declare  such  shall  be  regarded  as  due 
process  of  law.  If  it  possessed  that  power,  the  guaranties  of 
the  constitution  would  be  rendered  unavailing,  and  private  rights 
of  citizens  would  be  within  its  absolute  control. 

If  authority  to  enact  the  statute  under  consideration  existed, 
it  was  by  virtue  of  the  police  power  vested  in  the  legislature. 
Under  that  power,  persons  and  property  may  be  subjected  to 
necessary  restraints  and  burdens  to  secure  the  general  public 
good.  That  that  power  exists  is  undenied.  That  it  is  neces- 
sary to  the  proper  maintenance  of  the  government  of  the  state 
and  the  general  welfare  of  the  community  must  also  be  admitted. 
Although  it  includes  everything  essential  to  the  safety,  health, 
morals,  and  general  good  of  the  public,  it  is  by  no  means  un- 
limited. 'To  justify  the  state  in  thus  interposing  its  authority 
in  behalf  of  the  public  it  must  appear:  1.  That  the  interests  of 
the  public  generally,  as  distinguished  from  those  of  a  particu- 
lar class,  require  such  interference;  and  2.  That  the  means  are 
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fore,  if  the  right  to  a  trial  by  jury  existed  in  similar  cases  at 
the  time  of  the  adoption  of  the  constitution,  then  clearly  this 
statute  was  invalid,  for  the  reason  that  it  in  no  way  provided  for 
such  a  trial,  either  in  the  trial  court  or  upon  appeal.  That  the 
forfeiture  of  property  used  in  violation  of  this  statute  is  in  ef- 
fect a  penalty  we  have  no  doubt.  We  regard  it  equally  clear 
that  suits  to  enforce  forfeitures  or  penalties  have  been  generally 
tried  by  a  jury.  Consequently,  as  the  statute  under  considera- 
tion makes  no  provision  for  such  a  trial,  but  provides  another 
exclusive  method,  it  is  in  conflict  with  the  provisions  of  section 
2  of  article  1  of  the  constitution  of  the  state:  Wood  v.  Brooklyn, 
14  Barb.  425,  432;  Warren  v.  People,  3  Park.  544. 

We  are,  however,  of  the  opinion  that  there  is  another  and 
broader  ground  upon  which  this  statute  should  be  declared  in- 
valid. In  discussing  the  constitutionality  of  this  act,  it  is  to  be 
Temembered  that  the  question  is  to  be  determined,  not  by  what 
has  been  done  under  it  in  any  particular  instance,  but  by  what 
may  be  done  under  and  by  virtue  of  its  authority:  Stuart  v. 
Palmer,  74  N.  Y.  183;  30  Am.  Hep.  289;  Gilman  v.  Tucker,  128 
H.  Y.  190,  200;  26  Am.  St.  Rep.  464.  When  considered  with 
that  idea  in  view,  it  at  once  becomes  obvious  that  this  statute 
may  be  employed  to  confiscate  to  the  state  the  entire  property 
of  an  individual  for  the  commission  of  a  trespass  upon  the  prop- 
erty of  another,  however  slight,  and  this,  too,  although  the 
owner  is  guiltless  of  any  intended  or  actual  wrong.  If  valid,  we 
see  no  reason  why  the  largest  and  most  valuable  vessel  sailing 
on  the  waters  of  the  staite  may  not  be  sold  under  it,  and  the 
price  arbitrarily  transferred  to  the  state,  although  the  measure 
of  any  offense  committed  is  but  the  disturbance  or  removal  of 
€,  single  buoy  or  stake,  and  that  by  some  person  for  whose  act 
neither  the  owner  nor  the  person  in  possession  is  responsible, 
or  could  in  any  manner  control.  Moreover,  the  right  of  seizure 
continues  for  the  period  of  one  year.  Hence,  if  this  act  is  valid, 
it  would  seem  that  such  a  vessel  may  be  seized,  condemned,  sold, 
and  its  value  transferred  to  10B  the  state  at  any  time  within  a 
year  after  a  trespass  is  committed,  although  there  may  have 
been  a  change  of  title  and  the  owner  may  have  paid  full  value, 
with  no  knowledge  or  even  suspicion  that  it  is  subject  to  seizure 
and  confiscation.  That  the  legislature  has  power,  under  exist- 
ing constitutional  limitations,  to  pass  a  law  fraught  with  such 
consequences,  we  do  not  and  cannot  believe. 

It  is  to  be  observed,  in  passing,  that  the  use  for  which  vessels 
and  fixtures  may  be  forfeited  under  this  act  does  not  constitute 
a  nuisance,  either  at  common  law,  or  under  this  or  any  other 
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statute.  Nor  is  the  property  itself  a  nuisance.  Hence,  it  is  ob- 
vious that  the  validity  of  this  act  cannot  be  maintained  upon 
the  ground  that  either  the  act  or  the  property  is  a  public  nui- 
sance, and,  consequently,  that  the  legislature  had  the  power  to 
authorize  its  abatement.  Nor,  indeed,  is  it  «elear  that  the  legis- 
lature would  have  been  authorized  to  declare  the  use  of  such  a 
vessel  for  that  purpose  a  public  nuisance,  as  it  could  only  do  so 
in  case  it  was  detrimental  to  the  public  interest.  While  the 
legislature  may,  in  a  proper  case,  declare  property  or  its  use  in 
a  particular  manner  a  nuisance,  yet  that  power  is  not  unlimited. 
It  cannot  be  used  as  a  cover  for  withdrawing  property  from  the 
protection  of  the  law,  nor  can  the  legislature,  when  no  public 
right  or  interest  is  involved,  arbitrarily  declare  property  a  pub- 
lic nuisance  for  the  purpose  of  devoting  it  to  destruction:  Law- 
ton  v.  Steele,  119  N.  Y.  226,  233;  16  Am.  St.  Rep.  813. 

By  virtue  of  what  power  can  the  legislature  enact  a  statute 
forfeiting  to  the  state  the  property  of  one  person,  upon  the 
sole  ground  that  he  had  in  some  manner  interfered  with  the 
private  rights  of  another,  is  an  inquiry  which  at  once  presents 
itself.  Such  an  act  would  seem  to  be  in  clear  violation  of  the 
provisions  of  both  the  federal  and  state  constitutions,  which 
insure  to  every  person  his  life,  liberty,  and  property,  unless  de- 
prived of  them  through  the  regular  and  proper  administration 
of  the  law  according  to  the  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights  or  the  punish- 
ment or  prevention  of  public  wrongs.  The  legislature  is  not 
vested  with  the  power  to  arbitrarily  provide  that  any  19e  proce- 
dure it  may  choose  to  declare  such  shall  be  regarded  as  due 
process  of  law.  If  it  possessed  that  power,  the  guaranties  of 
the  constitution  would  be  rendered  unavailing,  and  private  rights 
of  citizens  would  be  within  its  absolute  control. 

If  authority  to  enact  the  statute  under  consideration  existed, 
it  was  by  virtue  of  the  police  power  vested  in  the  legislature. 
Under  that  power,  persons  and  property  may  be  subjected  to 
necessary  restraints  and  burdens  to  secure  the  general  public 
good.  That  that  power  exists  is  undenied.  That  it  is  neces- 
sary to  the  proper  maintenance  of  the  government  of  the  state 
and  the  general  welfare  of  the  community  must  also  be  admitted. 
Although  it  includes  everything  essential  to  the  safety,  health, 
morals,  and  general  good  of  the  public,  it  is  by  no  means  un- 
limited. "To  justify  the  state  in  thus  interposing  its  authority 
in  behalf  of  the  public  it  must  appear:  1.  That  the  interests  of 
the  public  generally,  as  distinguished  from  those  of  a  particu- 
lar class,  require  such  interference;  and  2.  That  the  means  are 
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reasonably  necessary  for  the  accomplishment  of  the  purpose  and 
not  unduly  oppressive  upon  individuals.  The  legislature  may 
not,  under  the  guise  of  protecting  the  public  interests,  arbitrarily 
interfere  with  private  business  or  impose  unusual  and  unneces- 
sary restrictions  upon  lawful  occupations.  In  other  words,  its 
determination  as  to  what  is  a  proper  exercise  of  its  police  powers 
is  not  final  or  conclusive,  but  is  subject  to  the  supervision  of 
the  courts":   Lawton  v.  Steele,  152  U.  S.  133,  137. 

It  is  within  the  province  of  the  legislature  to  determine  what 
laws  are  needed  for  the  protection  of  the  public,  and,  so  long 
as  its  measures  are  calculated  and  appropriate  to  accomplish 
that  end,  its  discretion  may  not  be  reviewed  by  the  courts.  They 
must,  however,  have  some  relation  to  that  end,  and,  if  they  do 
not  really  relate  to  such  a  purpose,  it  becomes  the  duty  of  the 
courts  to  declare  them  invalid:  Matter  of  Jacobs,  98  N.  Y.  98; 
50  Am.  Rep.  G36.  It  is  for  the  judiciary  to  see  that  the  purpose 
to  be  reached  by  the  law  is  a  public  one:  Matter  of  Byers,  72 
N.  Y.  1,  8;  28  Am.  Rep.  88.  Equal  rights  and  impartial  tribu- 
nals 197  to  enforce  them  are  the  results  which  are  intended  to 
be  secured  by  the  establishment  of  constitutional  limitations  to 
legislative  power:  People  v.  Marx,  99  N.  Y.  377,  387;  52  Am. 
Bep.  34.  Under  the  mere  guise  of  a  statute  to  protect  against 
wrong,  the  legislature  cannot  arbitrarily  strike  down  private 
rights  and  invade  personal  freedom,  or  confiscate  private  prop- 
erty. The  police  power  must  be  exercised  within  its  appropriate 
sphere  and  by  appropriate  methods:  People  v.  Arensberg,  103 
N.  Y.  399;  57  Am.  Bep.  741.  This  power  can  be  exercised  only 
to  promote  the  public  good,  and  is  always  subject  to  judicial 
scrutiny:  Forster  v.  Scott,  136  N.  Y.  577,  584.  Whenever  the 
legislature  passes  an  act  which  transcends  the  limits  of  the  po- 
lice power,  it  is  the  duty  of  the  judiciary  to  pronounce  it  in- 
valid, and  to  nullify  the  legislative  attempt  to  invade  the  citi- 
zens' rights:  People  v.  Warden,  144  N.  Y.  529,  535.  That 
power  must  be  exercised  subject  to  the  provisions  of  both  the 
federal  and  state  constitutions.  Laws  passed  in  the  exercise 
of  it  must  tend  toward  the  preservation  of  the  lives,  health, 
morals  or  welfare  of  the  community,  and  the  court  must  be 
enabled  to  see  some  clear  and  real  connection  between  the  as- 
sumed purpose  of  the  law,  and  the  actual  provisions  thereof, 
and  that  the  latter  tend  in  some  plain  and  appreciable  manner 
toward  the  accomplishment  of  the  objects  for  which  the  legis- 
lature may  use  this  power:  Health  Department  v.  Sector,  145 
N.  Y.  32/  39;  45  Am.  St.  Bep.  579. 

The  question  here  to  be  determined  is,  whether  the  enact* 
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ment  of  the  statute  we  are  considering  was  a  proper  exercise  of 
the  police  power.  When  we  suhmit  this  statute  to  the  test  of 
the  principles  established  by  the  cases  already  cited,  to  which 
many  others  might  be  added,  it  becomes  obvious  that  it  cannot 
be  upheld  upon  the  ground  that  it  is  within  the  police  power 
of  the  state. 

It  is  to  be  observed  that  the  statute  does  not  relate  to  the 
health,  morals,  safety,  or  welfare  of  the  public,  but  only  to  the 
private  interests  of  a  particular  class  of  individuals.  Nor  can  it 
be  fairly  said  that  the  means  provided  for  the  protection  of  those 
interests  are  reasonably  necessary  to  accomplish  19S  thai  pur- 
pose. But,  on  the  contrary,  they  are  plainly  oppressive  and 
amount  to  an  unauthorized  confiscation  of  private  property  for 
the  mere  protection  of  private  rights.  It  is  in  no  manner  at- 
tempted by  this  statute  to  protect  any  public  interest,  or  defend 
any  public  right.  Nor  is  it  calculated  to  accomplish  that  end, 
but,  under  the  guise  of  a  pretended  police  regulation,  it  arbi- 
trarily invades  personal  rights  and  private  property. 

In  this  case  we  have  a  statute  which  authorizes  the  seizure, 
sale,  and  complete  appropriation  by  the  state  of  the  property 
of  an  individual,  which  may  reach  in  value  many  thousands  of 
dollars.  It  is  manifest  that  this  extraordinary  and  extreme  stat- 
ute is  not  necessary,  and  was  not  intended  for  the  protection  of 
the  public.  Its  sole  purpose  was  to  regulate  private  interests 
and  enforce  private  rights.  In  no  sense  can  it  be  regarded  as  a 
police  law,  and,  consequently,  is  not  within  the  police  power.  In 
this  statute  we  have  another  example  of  class  legislation  where 
the  legislature  has  attempted  to  improperly  interfere  with  the 
private  rights  of  the  citizen.  This  species  of  legislation  has 
been  so  often  condemned  by  this  and  other  courts  as  to  render 
any  further  discussion  of  its  impropriety  and  invalidity  wholly 
unnecessary:  Matter  of  Jacobs,  08  N.  Y.  98;  50  Am.  Rep.  636; 
People  v.  Marx,  99  N.  Y.  377;  52  Am.  Sep.  34;  People  v.  Arens- 
berg,  103  N.  Y.  388;  57  Am.  Rep.  741;  People  v.  Gillson,  109 
K  Y.  389:  4  Am.  St.  Rep.  465;  Forster  v.  Scott,  136  K  Y.  577. 
We  are  clearly  of  the  opinion  that  the  legislature  had  no  au- 
thority to  pass  the  statute  under  which  the  defendants  attempt- 
ed to  justify  their  acts,  and  that  it  is  in  plain  violation  of  the 
constitutional  provisions  to  which  we  have  already  adverted. 
For  these  reasons,  the  statute  must  be  held  invalid,  and  the  de- 
cision of  the  appellate  division  affirmed. 

It  follows  that  the  questions  certified  to  this  court  for  its  de- 
termination must  be  answered  as  follows:  The  first  is  answered 
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in  the  negative  md  the  second  in  the  affirmative,  and  the  judg- 
ment appealed  from  affirmed,  with  costs. 

All  concur. 


TRIAL  BY  JURY-CONSTITUTIONAL  GUARANTY.— A  constitu- 
tional provision  declaring  that  tbe  right  of  trial  by  jury  shall  re- 
main inviolate  guarantees  only  tbe  right  of  trial  by  jury  as  it  existed 
at  the  adoption  of  the  constitution:  State  v.  Doherty,  16  Wash.  382; 
88  Am.  St.  Rep.  39,  and  note;  Pit  low  v.  Southwestern  etc.  Imp.  Co.. 
92  Ya.  144;  53  Am.  St.  Rep.  Sol*  and  note. 

POLICE  POWER— L1MIT8  OF.— The  legislature  cannot  under  the 
guise  of  a  police  regulation,  impose  upon  property,  burdens  so  un- 
reasonable as  to  work  a  practical  confiscation  thereof;  it  must  ap- 
pear to  the  court,  when  such  regulation  is  called  in  question,  that 
there  is  a  clear  and  real  connection  between  the  assumed  purpose 
of  tbe  law  and  its  actual  provisions:  Chicago  etc.  R.  R.  Co.  v.  State, 
47  Neb.  W9;  53  Am.  St.  Rep.  557,  and  note. 

JURY  TRIAI^-HOW  FAR  LEGISLATURE  MAY  REGULATEL- 
Reasonable  regulations  affecting  the  exercise  of  the  right  to  trial  by 
Jury  may  be  prescribed  by  the  legislature.  But  it  may  not  be  in- 
juriously Mm i ted  or  restrained  under  pretense  of  regulation:  Mono- 
graphic note  to  Flint  River  Steamboat  v.  Roberts,  48  Am.  Dec.  193. 
See  extended  note  to  8aco  v.  Wentworth,  58  Am.  Dec  791-793. 
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WILLS,  NOT  SUBSCRIBED  AT  THE  END  THEREOF.— If 
a  will  is  drawn  upon  a  printed  blank  covering  but  one  page  and 
containing  clauses  numbered  fir^t  and  second,  at  the  end  of  which 
the  testator  and  the  witnesses  sign,  and  such  page  directs  attention 
to  an  annexed  slip,  and  there  i<?  annexed,  fastened  by  metal  staples* 
another  page  containing  further  clauses,  numbered  third  and  fonrt'- 
such  will  Is  not  subscribed  at  the  end  as  required  by  statute,  and 
cannot  be  admitted  to  probate. 

Charles  S.  Baker,  for  the  appellants. 

George  E.  Warner  and  Henry  J.  Sullivan,  for  the  respondents. 

*"  BARTLETT,  J.  This  appeal  presents  the  question 
whether  the  paper  writing  alleged  to  he  the  last  will  and  testa- 
ment of  James  R.  Whitney,  deceased,  was  subscribed  by  the 
testator  at  the  end  thereof,  as  the  statute  requires:  2  Rev.  Stats. 
p.  63,  sec.  40.  The  surrogate's  court  of  Monroe  county  held  that 
it  was  not,  and  the  learned  general  term  has  reversed  the  de- 
cree. 

The  facts  in  the  case  are  undisputed.  The  will  is  drawn 
npon  a  printed  blank,  covering  only  one  page,  and  the  testa- 
tor and  subscribing  witnesses  signed  at  the  foot  thereof. 

The  subdivisions  of  the  will,  marked  respectively  "First"  and 
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"Second,"  fill  the  entire  blank  space  in  the  printed  form,  and 
at  the  end  of  the  second  subdivision  are  the  words,  "See  an- 
nexed sheet."  On  a  separate  slip  of  paper  are  written  two  addi- 
tional subdivisions,  marked  respectively  "Third"  and  'Tourth," 
and  this  is  attached  to  the  face  of  the  will,  immediately  over 
the  first  and  second  subdivisions,  by  metal  staples,  so  that  the 
slip  annexed  has  to  be  raised  up  or  turned  back,  in  order  to  read 
the  first  two  clauses. 

862  We  are  of  opinion  that  the  question  presented  is  not  an 
open  one  in  this  court,  and  that  the  alleged  will  is  not  subscrib- 
ed at  the  end  thereof. 

In  Matter  etc.  of  Hewitt,  91  N.  Y.  261,  the  will  waa  written 
on  two  sides  of  an  irregular  shaped  piece  of  paper,  about  one-half 
of  it  upon  one  side  and  the  other  half  upon  the  other  side.  The 
witnesses  signed  their  names  at  the  bottom  of  the  first  side  and 
again  at  the  top  of  the  second  side.  The  testator  signed  his 
name  at  the  end  of  the  disposing  portion  of  the  instrument*  near 
the  middle  of  the  second  side,  and  again  at  the  bottom  of  the 
second  side. 

It  was  held  that  the  statute  required  that  both  the  testator 
and  the  witnesses  must  sign  at  the  end  of  the  will.  Judge  Earl 
said:  "Wherever  the  will  ends  there  the  signatures  must  be  found 
and  one  place  cannot  be  the  end  for  the  purpose  of  subscribing 
•by  testator,  and  another  place  be  the  end  for  the  purpose  of  sub- 
scribing by  the  witnesses."  This  court  held  that  the  probate 
of  the  instrument  was  properly  denied. 

In  Matter  etc.  of  O'Neil,  91  N.  Y.  516,  the  instrument  was 
drawn  upon  a  printed  blank,  the  formal  commencement  being 
on  the  first  page  and  the  formal  termination  at  the  foot  of  the 
third  page.  The  blank  space  was  filled  on  the  first,  second,  and 
third  pages,  and  the  last  or  thirteenth  clause  of  the  will  was 
partly  written  on  the  third  page  and  balance  carried  over  to  the 
blank  fourth  page.  The  names  of  the  testator  and  the  witnesses 
were  subscribed  near  the  bottom  of  the  third  page,  below  the 
formal  printed  termination  of  the  will,  and  there  only.  The 
•written  matter  on  the  fourth  page  was  not  connected  with  the 
main  body  of  the  will  by  reference  of  any  kind,  although  it  was 
obviously  a  continuation  and  completion  of  the  thirteenth  para- 
graph of  the  will. 

This  court  held  that  the  will  was  not  subscribed  at  the  end 
thereof,  and  that  the  parts  of  the  instrument  preceding  the 
signature  could  not  be  received,  as  the  will  was  either  valid  or 
invalid  as  a  whole. 

In  Matter  etc.  of  Conway,  124  N.  Y.  455,  there  was  a 
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state  of  facts  quite  similar  to  Matter  of  O'Neil,  91  N.  Y.  516, 
just  commented  upon,  with  the  exception  that  at  the  end  of  the 
provisions  in  the  body  of  the  will  were  the  words  "carried  to 
back  of  will,"  and  upon  the  back  of  the  sheet  was  the  word  "con- 
tinued." Following  this  word  were  various  bequests,  and  then 
below  them  were  added  the  words  "signature  on  face  of  the 
will." 

The  second  division  of  this  court  held,  with  three  judges  dis- 
senting, that  this  instrument  was  not  signed  by  the  testator  and 
witnesses  at  the  end  thereof,  and  had  been  improperly  admitted 
to  probate.  The  dissenting  opinion  rested  mainly  upon  the  fact 
that  there  was  a  clear  and  distinct  reference  in  the  body  of  the 
'  will  to  the  provisions  on  the  back  of  the  paper,  and  that  they 
were  thereby  properly  connected  with  the  subject  matter  pre- 
ceding the  signatures. 

This  court,  very  recently,  in  Matter  etc.  of  Blair,  152  N.  Y. 
645,  affirmed,  without  an  opinion,  the  judgment  of  the  general 
term,  first  department,  reversing  the  decree  of  the  surrogate's 
court  of  the  county  of  New  York  admitting  the  alleged  will 
of  Ijewis  R.  Blair  to  probate.  This  instrument  consisted  of  eight 
pages;  the  testator  signed  at  the  bottom  of  seventh  page  and  the 
witnesses  signed  at  the  end  of  a  proper  witnessing  clause  at  the 
top  of  the  eighth  page. 

After  the  place  for  the  signatures  of  the  witnesses,  but  before* 
they  were  actually  signed  or  the  will  executed,  a  clause  was 
added  directing  the  executors  to  sell  at  private  sale  a  certain 
piece  of  real  estate,  and  to  devote  the  proceeds  of  the  sale  in 
liquidating  any  deficiency  in  interest  or  cash  bequests  under  the 
will. 

The  will  was  then  executed,  as  before  stated,  and  the  testator 
signed  the  added  clause,  but  the  witnesses  did  not. 

The  surrogate  held  that  the  will  was  complete  without  the 
added  clause,  and  admitted  the  main  body  of  the  instrument  to 
probate,  excluding  the  added  words.  We  held  that  the  addi- 
tional clause  was  a  part  of  the  will,  and  that  it  was  not  *•* 
signed  at  the  end  thereof  by  testator  and  witnesses  as  required 
by  the  statute. 

The  case  at  bar  is  fully  covered  by  the  principle  of  the  fore- 
going cases,  and  indeed  we  think  it  would  be  far  more  dangerous 
to  permit  the  probate  of  the  will  before  us  than  in  the  case  of 
Matter  etc.  of  Conway,  124  N.  Y.  455,  to  which  we  have  already 
referred. 

In  the  latter  case  there  were  distinct  references  and  cross-ref- 
erences connecting  the  outside  provisions  with  the  body  of  the 
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will,  but  in  the  case  at  bar  the  only  reference  to  the  annexed 
slip  is  in  the  willy  and  the  paper  attached  contains  no  word  or 
sign  to  connect  it  with  the  main  instrument. 

Furthermore,  as  already  pointed  out,  the  separate  slip  on  which 
two  subdivisions  of  the  will  are  written  is  attached  to  the  face 
of  the  printed  blank  by  metal  staples,  and  could  be,  after  the 
execution  of  the  will,  removed  and  another  slip  substituted  with- 
out danger  of  detection. 

It  is  true  that  in  the  case  before  us  there  is  no  charge  of 
fraud,  but  we  are  dealing  with  general  principles  and  the  con- 
struction of  a  statute  that  was  enacted  to  guard  the  wills  of  the 
dead  from  alterations  of  any  kind.  We  have  held  that  this  stat- 
ute should  not  be  defeated  by  judicial  construction,  or  frittered 
away  by  exceptions:  Sisters  of  Charity  v.  Kelly,  67  N.  Y.  416. 

This  court  has  also  called  attention  to  the  fact  that  while 
wills  are  interpreted  so  as  to  carry  out  the  intention  of  the  tes- 
tator that  rule  cannot  be  invoked  when  construing  the  statute 
regulating  their  execution,  as  in  the  latter  case  courts  do  not 
consider  the  intention  of  the  testator,  but  that  of  the  legislature: 
Matter  of  O'Neil,  91  N.  Y.  520. 

This  statute  has  always  been  strictly  construed,  and  the  will 
must  be  a  completed  whole  signed  by  the  testator  and  witnesses 
at  the  end  thereof. 

The  cases  referred  to  by  the  learned  general  term  to  the  effect 
that  any  written  testamentary  document  in  existence  at  the  exe- 
cution of  the  will  may,  by  reference,  be  incorporated  into  and 
become  a  part  of  the  will,  provided  the  reference  in  265  the  will 
is  distinct  and  clearly  identifies  or  renders  capable  of  identifica- 
tion by  the  aid  of  extrinsic  proof  the  document  to  which  refer- 
ence is  made  (Brown  v.  Clark,  77  N.  Y.  377)  have  no  bearing 
upon  the  point  we  are  considering. 

The  judgment  of  the  general  term  should  be  reversed  and  the 
decree  of  the  surrogate's  court  of  Monroe  county  affirmed,  with 
costs. 

All  concur. 


WILLS— SIGNATURE  AT  END— WHAT  IS.— A  subscription  by 
the  testator  after  the  attestation  clause  is  "at  the  end  of  the  will" 
and  valid:  Younger  v.  Duffle,  94  N.  Y.  535;  46  Am.  Rep.  156.  See, 
also,  Chaffee  v.  Baptist  Missionary,  10  Paige,  85;  40  Am.  Dec.  225, 
and  extended  note;  GrabiU  v.  Ba?r,  5  Pa,  St  441;  47  Am.  Dec.  418. 
and  note. 


620  Mattes  of  Calljster.  [New  York, 

Matter  of  C  a  l lister. 

[153  NBW  YOBK,  2H.) 

HUSBAND  AND  WIPE,  HIS  RIGHT  TO  HER  SERVICES.— 
Though  a  woman  is  serving  a  man  in  the  capacity  of  clerk  upon  an 
agreement  to  pay  her  an  annual  compensation  of  five  hundred  dol- 
lars, such  employment  to  continue  as  long  as  he  practices  law,  and 
such  payment  not  to  be  made  until  he  retires  from  business,  he, 
upon  their  subsequent  marriage,  becomes  entitled  to  her  services 
without  payment  She  need  not  continue  serving  him  as  a  clerk, 
but,  if  she  does  so,  she  cannot  enforce  any  promise  to  pay  therefor, 
however  solemnly  made. 

HUSBAND  AND  WIFE,  LEGISLATION  AS  AFFECTING* 
HIS  RIGHT  TO  HER  SERVICES.— The  legislation  of  the  state  of 
New  York  upon  the  subject  of  the  rights  of  married  women  has  only 
resulted  in  abrogating  their  common-law  status  to  the  extent  set 
forth  in  the  various  statutes.  They  have  not,  by  express  provision 
nor  by  implication,  deprived  him  of  his  common-law  right  to  avail 
himself  of  a  profit  or  benefit  from  her  services.  A  pre-existing  con- 
tract between  them  stipulating  for  payment  by  him  for  such  ser- 
vices is  necessarily  terminated  by  their  marriage. 

HUSBAND  AND  WIFE.— A  PROMISSORY  NOTE  GIVEN 
BY  A  HUSBAND  to  his  wife  in  consideration  of  moneys  which  she 
had  accumulated  for  the  purpose  of  purchasing  oil  paintings  and 
household  decorations,  and  which  had  been  given  her  by  him,  Is  en- 
forceable against  his  estate. 

WITNESS,  LIVING,  WHEN  PERMITTED  TO  TESTIFY 
AGAINST  DECEDENT.— If,  upon  a  trial  of  an  action  against  the 
estate  of  a  decedent,  the  holder  of  a  note  given  by  him  is  called 
upon  to  produce  it,  which  she  does,  and  admits  the  signature  to  be 
genuine,  she  is  not  competent,  as  a  witness  in  her  own  behalf,  to 
testify  to  the  consideration  for  which  the  note  was  made,  for  the 
purpose  of  rebutting  the  presumption  that  all  pre-existing  accounts 
and  demands  between  them  had  been  settled  by  such  note, 

James  C.  Smith,  for  Margaret  Callister. 

W.  A.  Sutherland,  for  next  of  kin. 

■»•  VANN,  J.  On  the  8th  of  September,  1888,  John  Callis- 
ter, a  resident  of  Ontario  county,  died  intestate,  leaving  a  widow, 
Margaret  Callister,  since  appointed  his  administratrix,  and  cer- 
tain collateral  relatives,  who  were  his  next  of  kin.  The  value  of 
his  personal  estate  was  about  $100,000  and  his  real  estate  was 
worth  nearly  as  much  more.  The  appeal  brought  by  Mrs.  Cal- 
lister, individually,  involves  several  distinct  and  independent 
claims  for  money  that  she  alleges  was  due  to  her  from  her  hus- 
band at  the  time  of  his  decease.  Those  claims,  so  far  as  it  is 
necessary  to  now  consider  them,  and  the  facts  relating  thereto 
as  found  by  the  surrogate,  are  as  follows: 

1.  "Said  intestate  and  said  Margaret  Callister  intermarried 
on  the  6th  day  of  May,  1857,  and  lived  together  as  husband  and 
wife  until  his  death.  At  some  time  and  about  one  year  preced- 
ing such  marriage,  the  intestate,  who  was  a  practicing  lawyer, 
employed  Margaret  Callister,  then  unmarried,  as  a  copyist  or 
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clerk  in  his  office,  and  agreed  to  pay  her  therefor  at  the  rate  of 
five  hundred  dollars  a  year,  the  employment  to  continue  as  long 
as  he  practiced  law,  payment  not  to  be  made  until  he  retired 
from  practice;  and  the  intestate  practiced  law  until  the  time  of 
his  death.  The  rendition  of  services  under  such  agreement  com- 
menced one  year  prior  to  such  marriage  and  continued  to  the 
time  of  the  death  of  the  intestate,  and  after  such  marriage  he 
recognized  his  agreement  to  pay  for  such  services  by  verbal 
statements  and  the  entry  of  an  item  in  one  of  his  account  books 
under  date  of  October  23,  1862.  On  the  said  twenty-third  day 
of  October,  1862,  the  intestate  paid  to  said  Margaret  Callister, 
on  account  of  such  services,  the  sum  of  five  dollars,  and  never 
paid  her  any  other  sum  on  account  800  thereof."  The  referee 
rejected  all  of  the  claim  presented  under  this  contract,  except 
the  sum  of  $495,  with  interest  thereon  from  August  23,  1888, 
but  the  surrogate  allowed  the  entire  claim,  amounting,  with  in- 
terest, to  $22,197.43,  while  the  general  term  allowed  no  part 
thereof,  not  even  for  the  services  rendered  before  marriage. 

Said  contract,  however  extraordinary  and  improbable  it  may 
appear,  must,  for  the  purpose  of  this  appeal,  be  accepted  as 
found  by  the  surrogate,  because  the  evidence  is  not  printed  in 
the  appeal  book,  and  both  parties  rely  upon  the  findings  as 
made.  At  the  date  of  the  contract  but  slight  advance  had  been 
made  in  legislation  toward  relieving  married  women  from  the 
harsh  features  of  the  common  law  with  reference  to  the  owner- 
ship of  personal  property  and  the  control  of  real  estate  belong- 
ing to  them  at  the  time  of  marriage.  Only  the  pioneer  act  of 
1848,  as  amended  in  1849,  was  then  in  force,  which  provided 
that  the  real  and  personal  property  of  any  woman  marrying 
thereafter  and  the  rents,  issues,  and  profits  thereof,  should  not 
be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his 
debts,  but  should  continue  her  sole  and  separate  property  as  if 
she  were  single:  Laws  1848,  c.  200,  sec.  1;  Laws  1849,  c.  375. 
By  subsequent  sections  the  property  of  women,  then  married, 
was  in  like  manner  secured,  and  the  right  to  take  by  inher- 
itance, gift,  grant,  devise,  or  bequest  from  any  person  except 
the  husband,  was  conferred:  Laws  1848,  c.  200,  sees.  2,  3. 
The  great  enabling  act  of  1860,  however,  had  not  been  passed 
and  the  right  of  a  married  woman  to  acquire  property  by  her 
trade,  business,  labor,  or  services,  carried  on  or  performed  on 
her  sole  and  separate  account,  did  not  exist:  Laws  1860,  c.  90; 
LawB  1862,  c.  172.  While  she  could  hold  her  property  after 
marriage  the  same  as  before,  and  could  take  by  gift  or  grant 
from  others  than  her  husband,  notwithstanding  her  marriage^ 
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she  could  not  create  property  by  going  into  business  and  was 
not  entitled  to  her  own  earnings  even  for  services  rendered  on 
her  own  account.  Such  was  the  law  when  the  contract  under 
consideration  was  made  between  Margaret  Walker  and  John  Cal- 
lister. That  contract  was,  of  301  course,  valid  in  all  respects 
until  the  intermarriage  of  the  parties  thereto,  but  from  that 
time  forward  and  by  virtue  thereof,  the  husband  became  ab- 
solutely entitled  to  the  services  of  his  wife  without  paying  for 
the  same:  Blaechinska  v.  Howard  Mission  etc.,  130  N.  Y.  497; 
Coleman  v.  Burr,  93  N.  Y.  17;  45  Am.  Rep.  160;  Birkbeck  v. 
Ackroyd,  74  N.  Y.  356;  30  Am.  Bep.  304;  Reynolds  v.  Robin- 
son, 64  N.  Y.  589;  Whitaker  v.  Whitaker,  62  N.  Y.  368;  11 
Am.  Rep.  711;  Bishop  on  Married  Women,  sec.  472;  9  Am.  & 
Eng.  Ency.  of  Law,  817;  Tyler  on  Infancy  and  Coverture,  314. 
By  entering  into  the  marriage  contract  she  impliedly  agreed  to 
render  services  for  her  husband  without  payment  therefor,  and, 
while  she  was  not  obliged  to  serve  as  a  clerk  in  his  office,  if 
she  did  so  voluntarily  she  could  not  enforce  any  promise  of 
payment,  however  solemnly  made:  Blaechinska  v.  Howard  Mis- 
sion etc.,  130  N.  Y.  497,  502.  The  right  of  the  husband  to  hia 
wife's  services  was  an  essential  part  of  that  contract,  the  came 
as  his  obligation  to  support  her.  As  was  said  by  this  court  in 
Porter  t.  Dunn,  131  N.  Y.  314,  317,  decided  in  March,  1S92, 
"the  legislation  in  this  state  upon  the  subject  of  the  rights  of 
married  women  has  only  resulted  in  abrogating  their  common- 
law  status  to  the  extent  set  forth  in  the  various  statutes.  They 
have  not  by  expresB  provision,  nor  have  they  by  implication, 
deprived  the  husband  of  his  common-law  right  to  avail  himself 
of  a  profit  or  benefit  from  her  services."  The  contract  made 
before  marriage  to  perform  services  for  compensation  and  the 
contract  made  by  marriage  to  perform  services  without  com- 
pensation could  not  both  exist  at  the  same  time.  There  was 
a  pervading  and  irreconcilable  conflict  between  them,  and 
hence  the  presumption  of  law  is,  that  the  later  contract  so 
modified  the  earlier  as  to  abrogate  or  supersede  it.  While  there 
may  be  antenuptial  contracts,  made  in  view  of  marriage  and  to 
be  enforced  thereafter,  there  can  be  no  modified  or  conditional 
marriage  contract,  whereby  the  services  of  the  wife  are  excepted 
from  the  usual  effect  of  marriage.  Necessarily,  all  marriage 
contracts  are  alike  in  their  legal  operation,  which  cannot  be 
changed  by  agreement  nor  modified  in  any  way  except  by  legis- 
lation. Hence,  the  marriage  contract  between  80a  Mr.  and 
Mrs.  Callister  could  not  be  made,  and,  from  its  nature,  could 
not  exist,  without  destroying  the  previous  contract  for  clerical 
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services,  which,  in  the  absence  of  an  express  finding,  we  must 
assume  was  not  made  in  contemplation  of  marriage.  The  facts 
found  do  not  permit  the  inference  that  he  intended  by  the 
agreement  of  1856  to  waive  his  common-law  right  to  her  ser- 
vices if  he  should  subsequently  marry  her,  for  there  is  nothing 
to  indicate  that  they  then  contemplated  marriage.  The  con- 
tract, as  found,  is  presumed  to  embrace  all  the  stipulations  of 
the  parties,  and  its  failure  to  state,  directly  or  indirectly,  that 
it  was  made  in  view  of  marriage,  and  the  absence  of  any  fact 
indicating  that  marriage  bad  then  been  thought  of,  excludes 
the  subject  of  waiver  from  consideration.  What  took  place  af- 
ter marriage  by  way  of  ratification,  performance,  or  partial  pay- 
ment, could  not  change  the  obligation  assumed  by  either  party 
when  they  intermarried.  It  was  not  until  after  the  death  of 
Mr.  Callister  that  there  was  legislation  which  would  enable  a 
husband  to  make  a  valid  and  enforceable  promise  to  his  wife 
to  pay  her  for  her  personal  services,  rendered  apart  from  a 
separate  business:  Laws  1892,  c.  594;  Laws  1896,  c.  272;  Hen- 
dricks v.  Tsaacs,  117  N.  Y.  411,  419;  15  Am.  St.  Rep.  524. 

The  learned  counsel  for  Mrs.  Callister  founds  his  argument 
in  support  of  her  claim  upon  the  theory  that  as  her  contract 
was  a  chose  in  action,  and  hence  property,  protected  by  the 
act  of  1848,  it  survived  the  marriage  ceremony,  and  was  en- 
forceable thereafter  the  same  as  it  was  before.  That  would 
perhaps,  be  true  if  the  contract  were  not  incapable  of  perform- 
ance after  marriage,  because  it  would  violate  the  theory  of 
absolute  unity  of  husband  and  wife.  A  man  cannot  be  enti- 
tled to  the  services  of  his  wife  for  nothing  by  virtue  of  a  uni- 
form and  unchangeable  marriage  contract,  and  at  the  same 
time  be  under  obligation  to  pay  her  for  those  services  by  virtue 
of  a  contract  made  before  marriage.  She  cannot  be  his  wife 
and  his  hired  servant  at  the  same  time,  in  the  absence  of  leg- 
islation permitting  her  to  contract  with  him  for  her  services. 
That  would  be  inconsistent  with  the  marriage  relation  and 
803  disturb  the  reciprocal  duties  of  the  parties.  The  earlier  con- 
tract, which  is  subject  to  change  at  will  must  yield  to  the  later, 
which  the  law  makes  final  and  unalterable.  Certain  cases  are 
relied  upon  by  counsel  which  hold  that  contracts  made  be- 
tween husband  and  wife  before  marriage  were  not,  after  the 
act  of  1848,  extinguished  by  their  matrimonial  union  as  they 
had  been  previously  at  common  law:  Power  v.  Lester,  23  N.  Y. 
527;  Dygert  v.  Eemerschnider,  32  N.  Y.  629.  It  is  undoubt- 
ed! v  true  that  a  contract  made  between  a  man  and  a  woman  be- 
fore  they  were  married,  relating  solely  to  property  and  not  to 
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services  springing  from  the  marital  relation,  would  not  be  ex- 
tinguished by  their  marriage  after  the  passage  of  said  act 
There  is  no  reason  why  any  antemarriage  agreement  that  is  not 
inconsistent  with  the  marriage  contract  should  not  survive  the 
latter,  when  the  legislature  had  declared  that  the  property  of 
any  woman  marrying  after  a  certain  date  should  continue  her 
sole  and  separate  property  as  if  she  were  single.  As  to  such  a 
contract  the  wife  might  well  be  regarded  as  a  feme  sole  in  the 
performance  of  the  agreement  as  well  as  in  the  making  of  it 
Where,  however,  the  contract  related  solely  to  personal  services 
to  be  rendered  by  the  woman  for  the  man  for  a  consideration 
named,  and  she  subsequently  agreed  either  expressly  or  implied- 
ly to  render  those  services  for  nothing,  the  later  agreement 
necessarily  supplanted  the  earlier  because  both  could  not  exist 
at  the  same  time.  It  was  an  implied  part  of  the  marriage  con- 
tract between  Mr.  and  Mrs.  Callister  thai  her  services  should 
belong  to  him  without  other  compensation  than  support,  main- 
tenance, and  the  discharge  of  other  obligations  arising  from 
the  marital  relation.  As  the  common  law,  in  force  at  the  time, 
made  this  a  part  of  that  contract,  beyond  the  power  of  the  par- 
ties to  change  or  modify  it,  he  became  entitled  to  her  services, 
precisely  the  same  as  if  no  contract  had  been  made  between 
them  before  marriage.  The  prior  contract  ceased  to  exist  by 
operation  of  law,  except  in  so  far  as  it  had  been  performed  at 
the  date  of  the  marriage.  This  would  entitle  Mrs.  Callister  to 
recover  the  contract  price  for  only  one  year,  less  the  amount 
paid  thereon  during  the  lifetime  "^  of  her  husband,  unless  she 
is  precluded  by  the  presumption  of  a  settlement  arising  from  the 
giving  of  a  note  by  her  to  her  husband  on  the  1st  of  January, 
1884,  which  will  be  considered  hereafter. 

2.  The  facts  in  relation  to  the  second  claim  of  Mrs.  Callis- 
ter were  found  by  the  surrogate  as  follows:  "As  depositary  of 
his  said  wife  in  her  individual  capacity,  the  intestate  received 
from  and  for  her  moneys,  the  amount  so  held  by  him  at  tin 
time  of  his  death  being  $2,686.93.  The  various  items  making 
up  said  last-mentioned  amount  are  as  follows:  1859,  March  23^ 
$2,267;  March  23,  $26.67;  April  22,  $2;  Oct.  27,  $31.47;  1861, 
Nov.  29,  $2;  1862,  July  10,  $4;  Oct.  28,  $4;  1886,  Feb.  25, 
$162.25;  1887,  Oct.  17,  $21;  1887,  $40;  1887,  Jan.  3,  $1.37; 
1888,  Jan.  31,  $50;  1888,  May  17,  $75.17.    Total,  $2,686.93.* 

This  claim  was  allowed  by  the  referee  and  the  surrogate 
but  was  reversed  by  the  general  term,  no  reason  being  given 
for  reaching  that  conclusion. 

As  to  the  items  that  accrued  prior  to  the  giving  of  said  pronv. 
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issoiy  note  on  the  1st  of  January,  1884,  there  may  he  no  right 
of  recovery,  owing  to  the  presumption  of  an  accounting  and 
settlement  in  the  absence  of  explanation,  hut  as  to  the  rest, 
Mrs.  Callister  was  clearly  entitled  to  a  judgment.  As  no 
claim  to  the  contrary  has  been  made  upon  this  appeal,  discus- 
sion is  unnecessary. 

3.  Mrs.  Callister  bases  her  third  claim  against  the  estate  of 
her  husband  upon  the  following  facts,  as  found  by  the  surro- 
gate: "The  said  Margaret  Callister  is  the  holder  and  owner  of  a 
promissory  note  made  by  the  intestate  dated  January  1,  1884, 
to  secure  the  payment  of  the  sum  of  $1,200  with  interest.  The 
consideration  for  the  said  note  was  money  which  the  said  Mar- 
garet Callister  had  accumulated  for  the  purpose  of  purchasing 
oil  paintings  and  household  decorations,  and  which  was  given 
to  her  husband  at  or  about  the  time  he  made  and  delivered  to 
her  the  said  promissory  note;  there  was  no  other  consideration 
for  said  note,  and  there  was  no  accounting  or  S05  settlement  of 
accounts  between  the  said  parties  when  the  note  was  given,  and 
the  note  in  no  way  related  to  or  affected  the  other  dealings  and 
transactions  hereinabove  stated." 

The  referee  and  the  surrogate  permitted  a  recovery  for  the 
amount  of  the  note,  but  the  general  term  reversed  this  part  of 
the  judgment  also,  without  giving  any  reason  therefor.  No  de- 
fense to  the  note  was  shown,  and  the  learned  counsel  for  the 
next  of  kin  admits  that  Mrs.  Callister  is  entitled  to  recover  the 
amount  thereof. 

An  important  question  arises,  however,  in  connection  with 
said  note  which  requires  consideration.  Upon  the  trial  the 
counsel  for  the  next  of  kin  called  for  this  note,  which,  although 
included  in  the  claim  of  Mra.  Callister,  had  not  been  offered  in 
evidence  by  her.  The  note  was  thereupon  produced  by  her 
counsel,  who  conceded  that  the  signature  thereto  was  that  of 
the  decedent,  and  it  was  then  read  in  evidence  under  her  objec- 
tion and  exception.  The  next  of  kin  thus  established  a  debt  in 
favor  of  their  adversary  for  the  purpose  of  raising  the  presump- 
tion that  all  pre-existing  accounts  and  demands  between  the 
parties  were  settled  by  the  giving  of  the  note.  In  order  to  repel 
"this  presumption,  Mrs.  Callister  was  called  as  a  witness  in  her 
own  behalf,  and  asked  in  substance  what  the  note  was  given  for, 
and  what  was  said  and  done  between  her  husband  and  herself 
at  the  time  it  was  given.  Notwithstanding  the  objection  that 
this  called  for  a  personal  transaction,  and  was  hence  incompe- 
tent under  section  829  of  the  code,  6he  was  permitted  to  testify 
to  a  state  of  facts  warranting  the  finding,  as  subsequently  made, 
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that  "there  was  no  accounting  or  settlement  of  accounts  when 
the  note  was  given  and"  that  "the  note  in  no  way  related  to  or 
affected  the  other  dealings"  between  the  parties.  The  various 
rulings  admitting  this  evidence  were  duly  excepted  to,  and  they 
are  now  defended  upon  the  ground  that  when  the  note  was  put 
in  evidence  by  the  next  of  kin,  it  became  "the  testimony  of  the 
....  deceased  person"  within  the  meaning  of  the  statute.  Sec- 
tion 829  of  the  code,  after  prohibiting  an  interested  survivor 
from  testifying  in  his  own  behalf  as  to  a  personal  transaction 
or  806  communication  between  himself  and  a  deceased  person, 
makes  two  exceptions  to  the  general  prohibition,  viz:  Where  the 
personal  representative  of  the  decedent  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  deceased  person  is  given  in  evi- 
dence concerning  the  same  transaction  or  communication.  The 
last  clause  applies  to  both  exceptions,  for  the  examination  of 
the  representative  must  be  concerning  the  same  transaction,  a* 
well  as  the  testimony  of  the  deceased,  in  order  to  open  the  door. 
The  first  exception  has  no  application  to  this  case,  for  no  one 
was  examined  in  behalf  of  the  next  of  kin,  who  derived  their 
title  from  the  decedent  and  stand  in  the  place  ordinarily  occu- 
pied by  the  personal  representative.  Whether  the  second  excep- 
tion applies  or  not  depends  upon  the  meaning  of  the  word  "tes- 
timony" as  thus  used  in  the  statute.  There  is  a  distinction  be- 
tween testimony  and  evidence,  for  the  former  means  statements 
made  under  the  sanction  of  an  oath,  while  the  latter,  which  in- 
cludes the  former,  but  is  more  comprehensive,  means  whatever 
is  received  to  establish  or  disprove  an  alleged  fact.  Testimony 
is  personal,  for  it  is  the  utterance  under  oath  of  a  person,  while 
evidence  may  be  either  documentary  or  oral.  When  a  carefully 
drawn  statute  relating  to  evidence,  aiming  to  preserve  equality 
and  to  prevent  unfair  advantage,  speaks  of  "the  testimony  of 
....  the  deceased  person"  as  "given  in  evidence,"  we  think 
it  means  by  testimony  the  sworn  statements  of  the  deceased  made 
on  some  prior  occasion:  Lyon  v.  Bicker,  141  N.  Y.  225,  231. 
This  construction  is  in  accord  both  with  the  object  of  the  stat- 
ute and  the  language  used  in  it.  The  context  also  shows  that 
the  legislature  intended  to  give  the  word  its  ordinary  meaning, 
as  plainly  appears  from  the  next  section:  Code,  sec.  830.  The- 
promissory  note  given  by  John  Callister  to  his  wife  was  evi- 
dence, but  it  was  not  the  testimony  of  a  deceased  person.  It 
would  be  a  loose  and  dangerous  construction  to  hold  that  when 
an  instrument  executed  by  a  dead  man  is  read  in  evidence  by 
those  who  represent  him,  the  living  party  to  the  document  can 
testify  to  whatever  was  said  and  done  when  SOT  it  was  executed. 
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As  was  said  by  the  general  term:  "If  this  ruling  is  sustained,, 
then  in  all  cases  the  evidence  created  by  a  writing  between  the 
living  and  the  dead  may  be  overthrown  by  the  evidence  of  thfr 
living  as  to  the  transaction  out  of  which  the  writing  was  created, 
while  the  lips  of  the  other  party  are  closed,  thus  defeating  the 
wise  purpose  of  section  829."  We  find  no  well-considered  case 
that  so  holds.  The  cases  in  this  court  relied  upon  to  sustain 
the  rulingB  excepted  to  are  Wadsworth  v.  Heermans,  85  N.  Y. 
639,  and  Potts  v.  Mayer,  86  N.  Y.  302.  In  the  former  it  was 
expressly  held  that  the  inquiries  did  not  involve  a  personal 
transaction,  and  in  the  latter  the  sworn  testimony  of  the  de- 
ceased person,  as  given  by  him  on  a  former  trial,  was  read  in 
evidence  before  the  survivor  of  the  transaction  was  permitted  to 
give  his  version  of  the  same  matter. 

It  is  well  settled  thai  in  an  action  brought  by  an  executor 
upon  a  promissory  note  against  the  maker  thereof,  the  latter 
cannot  testify  as  to  the  consideration,  when  it  involves  a  per- 
sonal transaction  with  the  deceased  payee:  Van  Alstyne  v.  Van 
Alstyne,  28  N.  Y.  375;  Alexander  v.  Dutcher,  70  N.  Y.  385. 
Even  when  the  executor  as  plaintiff  proves  by  a  witness  cer- 
tain conversations  between  the  deceased  and  the  defendant  at 
*  certain  place,  while  the  latter  may  testify  that  such  witness 
was  never  present  at  that  place  when  any  conversation  was  had 
between  him  and  the  deceased,  he  cannot  testify  as  to  anything 
that  was  or  was  not  said  between  them:  Pinney  v.  Orth,  88 
N.  Y.  447. '  In  Lyon  v.  Ricker,  141  N.  Y.  225,  227,  this  court 
said:  "When  the  plaintiff  proved  by  third  parties  the  declara- 
tions of  the  deceased  grantor  made  at  a  different  time  and 
upon  another  occasion  than  the  transaction  between  the  de- 
ceased and  this  defendant,  those  declarations  so  proved  did 
not  become  the  testimony  of  the  deceased  given  in  evidence 
within  the  section  of  the  code  under  consideration.  Although 
declarations  against  interest  are  admitted  the  same  as  if  the 
declarant  were  present  and  testified  in  person,  yet  proof  of  such 
declarations  by  competent  third  parties  is  not,  within  the  mean- 
ing: of  this  section,  the  testimony  of  a  8as  deceased  person,  and 
it  does  not  open  the  door  for  the  admission  of  what  would  other- 
wise be  plainly  incompetent  evidence  under  such  section."  The 
court  had  before  it,  when  this  decision  was  made,  all  jthe  cases 
relied  upon  to  justify  the  ruling  in  question:  See,  also,  Ben- 
jamin v.  Dimmick,  4  Eedf.  7,  13. 

We  think  that  the  testimony  of  Mrs.  Callister  was  erroneously 
received,  and,  hence,  that  the  finding  predicated  upon  it  has  no 
foundation  to  rest  upon.    Without  that  finding  the  presumption 
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would  be  that  the  giving  of  the  note  was  prima  fade  evidence  of 
an  accounting  and  settlement  of  all  demands  between  the  par- 
ties up  to  the  date  of  the  note:  Lake  v.  Tysen,  6  N.  Y.  461; 
De  Freest  v.  Bloomingdale,  5  Denio,  304;  Wright  v.  Wright,  74 
Hun,  138.  Whether  that  presumption  would  extend  to  a  de- 
mand not  yet  due,  such  as  the  claim  for  services  rendered  under 
the  contract  before  marriage  that  did  not  become  due  until  Mr. 
Callister  died,  it  is  unnecessary  to  now  decide,  for  a  new  trial 
must  be  granted  as  to  the  individual  claims  presented  by  Mrs. 
Callister,  since  they  may  all  be  affected  by  the  presumption  unless 
it  is  rebutted:  Tummonds  v.  Moody,  20  N.  Y.  St.  Rep.  812;  3 
N.  Y.  Supp.  714;  Abbott's  Trial  Evidence,  809.  As  the  find- 
ing was  in  her  favor  upon  this  point,  she  has  the  right  to  a  new 
trial,  so  as  to  rebut  the  presumption  by  other  testimony  than 
her  own,  if  she  can,  for  it  may  be  that  there  are  other  witnesses 
who  can  testify  to  the  same  facts  as  to  which  she  was  improperly 
allowed  to  speak.  Since  there  must  be  a  new  trial  as  to  all  of 
her  personal  claims  they  require  no  further  consideration  upon 
this  review. 

The  appeal  brought  by  Mary  Badcliffe  and  others,  as  next 
of  kin  of  John  Callister,  involves  a  claim  presented  against  his 
estate  by  Margaret  Callister,  as  administratrix  of  her  deceased 
father,  Eobert  Walker.  That  claim  has  been  fully  and  satis- 
factorily considered  by  the  general  term  and  we  do  not  care  to 
add  anything  to  what  that  learned  court  has  said  upon  the  sub- 
ject: Matter  of  Callister,  88  Hun,  87. 

Our  conclusion,  therefore,  is  that  upon  the  appeal  brought  by 
Margaret  Callister,  individually,  the  judgment  of  the  general 
800  term  should  be  so  modified  as  to  award  a  new  trial  in  ac- 
cordance with  the  law  as  laid  down  in  this  opinion  and  as  thus 
modified  affirmed,  with  costs  to  abide  event;  and  that  upon  the 
appeal  brought  by  Mary  Kadcliffe  and  others,  the  judgment  of 
the  general  term  should  be  affirmed,  with  costs  to  Margaret 
Callister,  as  administratrix  of  Eobert  Walker,  deceased,  the  or- 
der to  be  settled  by  the  judge  who  prepared  the  opinion  of  the 
court. 

All  concur. 


husband  and  wife— right  to  her  services— mar- 
ried WOMEN  STATUTES.— The  results  of  the  service  and  labor  of 
a  wife  during  coverture  become  the  property  of  the  husband  for 
their  support:  Prescott  v.  Brown,  23  Me.  305:  39  Am.  Dec.  623;  Nor- 
cross  v.  Rodgers,  30  Vt.  588:  73  Am.  Dec.  323.  Agreements  or  other 
transactions  between  a  husband  and  wife  having  for  their  object 
the  payment  by  the  one  to  the  other  for  services  rendered,  or  the 
vesting  in  one  the  profits  or  accumulations  of  a  business  conducted 
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by  him  or  her  are  discussed  in  the  monographic  note  to  Michigan 
Trust  Co.  ▼.  Chapln,  58  Am.  St.  Rep.  482-199.  As  to  the  validity  of 
contracts  between  husband  and  wife  under  married  women  stat- 
utes, see  monographic  note  to  Eantrowitz  v.  Prather,  99  Am.  Dec. 
599,  600. 

HUSBAND  AND  WIFE— VALID  CONTRACTS  BETWEEN.— A 
note  given  by  a  husband  to  his  wife  for  moneys  received  by  him  for 
her  from  her  father's  estate,  under  an  agreement  that  he  will  hold 
such  moneys  in  trust  for  her  as  her  separate  estate,  is  valid  and  bind- 
liig  upon  his  heirs  and  representatives  as  evidence  of  such  trust, 
and  enforceable  as  such:  Veal  v.  Veal,  89  Ey.  314;  25  Am.  St  Rep. 
534,  and  note. 

WITNESSES-COMPETENCY  OP  ONE  PARTY  TO  CONTRACT 
AFTER  DEATH  OF  OTHER.— Under  the  statutes  of  Missouri,  a 
-wife  is  not,  after  the  death  of  her  husband,  a  competent  witness  to 
prove  an  antenuptial  contract  between  them,  in  a  suit  by  her  son 
against  the  personal  representative  and  heirs  of  her  husband  to  en- 
force a  provision  in  such  contract  in  favor  of  such  son:  Nowack  v. 
Berger,  133  Ma  24;  54  Am.  St  Rep.  063,  and  note. 
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JUDGMENTS,  VACATING  FOR  FRAUD.— The  court  has 
power  to  set  aside  a  Judgment  for  fraud  and  deceit  practiced  by  a 
party  thereto,  and  may  do  so  after  the  lapse  of  the  period  of  time 
designated  in  sections  724,  1282,  and  1290  of  the  Code  of  Civil  Pro- 
cedure of  New  York. 

JUDGMENT,  VACATING  AS  TO  AN  INNOCENT  PARTY.— 
A  Judgment  may  be  vacated  for  fraud  and  deceit  practiced  by  one 
of  the  parties  thereto,  though  thereby  another  party  not  implicated 
in  the  fraud  or  deceit  loses  the  benefit  of  the  Judgment  as  res  Judi- 
cata. 

Appeal  from  an  order  vacating  a  judgment  It  was  insisted 
that  such  order  was  not  made  within  the  time  allowed  by  stat- 
ute, and  flections  724,  1282  and  1290  of  the  Code  of  Civil  Pro- 
cedure were  relied  upon.  The  first  of  these  sections  authorized 
the  court,  at  any  time  within  one  year  after  notice  thereof,  to 
relieve  a  party  from  a  judgment,  order,  or  proceeding  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.  Section  1282  prohibits  the  hearing  of  a  motion 
to  set  aside  a  final  judgment  for  irregularity  after  one  year  from 
the  filing  of  the  judgment-roll,  unless  notice  of  the  application 
is  given  for  a  day  within  the  year.  Section  1290  declares  that 
a  motion  to  set  aside  a  final  judgment  for  error  in  fact  not  aris- 
ing upon  the  trial  shall  not  be  heard  after  the  expiration  of  two 
years  since  the  filing  of  the  judgment-roll,  unless  notice  is  given 
for  a  day  within  such  two  years.  Persons  who,  at  the  time  the 
judgment  is  rendered,  are  less  than  twenty-one  years  of  age,  or 
insane,  or  imprisoned  on  a  criminal  charge,  are  not  subject  to 
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the  provisions  of  section  1290,  provided  the  motion  is  brought 
on  for  hearing  within  five  years,  or,  in  case  the  disability  has 
ceased,  within  a  year  after  such  ceasing. 

Delos  McCurdy  and  Raphael  J.  Moses,  for  the  appellants. 

Henry  A.  Monfort,  for  the  respondents. 

8,3  ANDREWS,  C.  J.  The  order  of  the  special  term  entered 
April  80,  189(>,  from  the  affirmance  of  which  this  appeal  is 
taken,  vacated  an  interlocutory  judgment  entered  in  this  action 
June  27,  1877,  for  the  partition  of  real  property  situated  in 
Queens  county,  and  discontinuing  the  action.  The  order  was 
made  upon  motion  in  behalf  of  certain  devisees  of  Garrit  Fur- 
man,  who  died  June  6,  1848,  and  who  by  his  will  devised  a  life 
estate  in  the  premises  to  his  son  William  H.  Furman,  with  re- 
mainder in  fee  to  the  issue  of  the  son  living  at  his  death,  and 
the  lawful  issue  of  such  issue  as  might  have  died  prior  to  that 
time.  The  land  devised  consisted  of  a  farm  of  one  hundred  and 
nine  acres.  The  partition  action  was  brought  by  one  of  the  five 
children  of  William  H.  Furman,  the  devisee  for  life,  to  whom, 
prior  to  its  commencement,  the  latter  had  conveyed  an  undivided 
-one-fifth  part  of  his  life  estate,  and  taken  back  a  mortgage  there- 
on from  the  grantee,  his  son,  of  forty  thousand  dollars,  the  nom- 
inal amount  of  the  purchase  money.  William  H.  Furman,  the 
devisee  for  life,  and  his  living  children  other  than  the  plaintiff, 
were  made  defendants  in  the  action,  as  was  also  Minnie  Waldron 
Furman,  alleged  in  the  complaint  to  be  the  only  child  of  Victor, 
a  deceased  son  of  said  William.  William  H.  Furman  had  five 
•children,  and  each  child,  if  living  at  his  death,  would  be  en- 
titled 813  under  the  will  to  one-fifth  of  the  estate  in  fee.  The 
complaint  alleged  the  interests  of  the  several  defendants,  and 
that  by  the  death  of  Victor  the  defendant  Minnie  Waldron  Fur- 
man was  entitled  in  remainder  to  his  one-fifth  interest.  The 
interlocutory  judgment  adjudged  the  interests  as  set  forth  in  the 
complaint  and  that  an  actual  partition  of  the  premises  could 
not  be  made  without  great  prejudice,  etc.,  and  the  judgment 
directed  that  they  be  sold  at  public  auction  and  that  the  mort- 
gage of  forty  thousand  dollars  be  paid  to  the  defendant  William 
II.  Furman  out  of  the  proceeds  of  the  share  of  the  plaintiff.  The 
referee  appointed  to  make  the  sale  advertised  the  sale  to  be  made 
August  1,  1877.  Intermediate  the  entry  of  the  judgment  and 
the  day  appointed  for  the  sale,  the  parties  interested,  other  than 
William  H.  Furman  and  Minnie  W.  Furman,  upon  affidavits 
charing  that  the  action  was  broiight  at  the  solicitation  of  the 
life  tenant,  William  H.  Furman,  and  upon  fraudulent  repre- 
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sentations  made  by  him  to  the  plaintiff  as  to  the  purpose  of  the 
mortgage  of  forty  thousand  dollars,  and  other  fraudulent  repre- 
sentations to  induce  his  children  to  consent  to  the  partition, 
and  that  it  was  conducted  by  the  father's  attorney,  made  an  ap- 
plication to  the  court  on  motion  for  an  order  vacating  the  judg- 
ment and  discontinuing  the  action.  The  affidavit  of  one  of  the 
moving  parties  alleged  upon  information  and  belief  thai  the 
defendant  Minnie  W.  Furman  was  not  the  lawful  issue  of  Victor, 
the  deceased  son  of  William  H.  Furman.  The  motion  was 
brought  on  on  notice  to  the  proper  parties  and  resulted  in  an 
order  made  August  13,  1877,  appointing  a  referee  to  determine 
the  costs  to  which  the  respective  parties  were  entitled,  and  direct- 
ing that  upon  payment  thereof  "the  judgment  herein  be  set 
aside  and  vacated  and  this  action  discontinued." 

Philip  S.  Crooke,  the  guardian  ad  litem  of  Minnie  W.  Furman, 
appealed  from  the  order  and  it  was  affirmed  November  30,  1877. 
The  parties  in  interest,  other  than  William  H.  Furman  and 
Minnie  W.  Furman,  afterward  consented  to  the  vacation  of  the 
judgment  and  the  discontinuance  of  the  action,  and  an  order  to 
that,  effect  as  to  the  consenting  parties  814  was  entered  May  1, 
1879.  The  referee,  appointed  by  the  order  of  August  13,  1877, 
declined  to  determine  the  amount  of  costs  to  which  the  guardian 
ad  litem  was  entitled,  and  it  finally  resulted  in  an  order,  dated 
March  5,  1881,  made  by  the  court,  on  notice  to  the  attorney  and 
guardian  ad  litem  of  the  infant,  taxing  his  costs  at  ninety-five 
dollars,  and  directing  that  "upon  the  payment  of  the  same  the  * 
judgment  entered  up  in  said  action  be  vacated  and  set  aside  and 
said  action  be  discontinued."  No  order  vacating  the  judgment 
and  discontinuing  the  action,  in  pursuance  of  the  order  of 
March  5,  1881,  was  ever  entered.  There  is  no  record  evidence 
that  the  costs  fixed  by  that  order  were  paid.  Philip  S.  Crooke, 
the  guardian  ad  litem,  died  soon  after  the  order  was  made. 
It  appears  that  before  that  time  the  plaintiffs'  attorney  sought 
to  adjust  with  him  the  amount  of  costs,  and  was  ready  to  pay 
the  amount  which  should  be  fixed  upon.  No  proceeding  in  the 
action,  so  far  as  appears,  was  taken  from  the  time  of  the  entry 
of  the  order  of  March  5,  1881,  until  this  motion  was  made  in 
1896,  a  period  of  fifteen  years.  But,  in  1894,  Minnie  W.  Furman 
(now  Minnie  W.  Rraun)  commenced  an  action  to  partition  the 
same  premises,  claiming  a  one-fifth  interest  therein  as  the  sole 
child  of  Victor  Furman.  The  facts  are  numerous  and  compli- 
cated, but  those  stated  are  sufficient  to  present  the  questions  on 
this  appeal.  We  think  the  order  appealed  from  should  be  af- 
firmed. 
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1.  The  court  had  jurisdiction  to  make  the  order  of  August 
13,  1877,  and  the  subsequent  order  of  March  5,  1881.  The 
power  of  the  court  to  control  its  judgments  and  to  set  aside  a 
judgment  for  fraud  or  deceit  practiced  by  a  party  is  undoubted, 
and  is  not  subject  to  the  limitation  of  time  prescribed  in  sec- 
tions 724, 1282,  and  1290  of  the  Code  of  Civil  Procedure.  Cases 
of  fraud  are  not  within  these  sections. 

2.  The  court  having  jurisdiction  to  set  aside  in  its  discretion 
the  judgment  for  the  fraud  of  the  father,  William  H.  Furman, 
in  inducing  plaintiff  to  bring  the  action,  and  his  other  children 
to  consent  to  the  partition,  the  defendant  Minnie  W.  Braun  has 
no  right  to  complain  because  the  vacation  of  the  815  judgment 
may  deprive  her  of  the  benefit  of  the  adjudication  therein  as  to 
her  legitimacy.  This  is  the  necessary  result  of  granting  the  re- 
lief to  which  the  other  parties  were  adjudged  to  be  entitled. 
The  defendant  Minnie  has  no  vested  right  to  have  the  judgment 
stand  as  to  her.  Her  right  as  the  child  of  Victor  to  take  his  in- 
terest in  the  land  is  not  affected  by  the  vacation  of  the  judgment. 
If  she  is  his  lawful  child,  she  is  still  entitled  to  it,  and  is  not 
precluded  by  the  vacation  of  the  judgment  from  asserting  it, 
as  in  fact  she  has  done  in  the  suit  brought  by  her  for  partition 
in  1894  and  now  pending.  She  loses  by  the  vacation  of  the 
judgment  an  adjudication  in  her  favor  on  the  question  of  legiti- 
macy, but  that  is  an  incident  to  the  exercise  by  the  court  of  its 
power  to  vacate  the  judgment  for  the  fraud  of  William  H.  Fur- 
man. The  whole  judgment  falls,  although  she  was  not  a  party 
to  the  fraud. 

3.  The  general  term  found  that  there  was  an  inference  from 
the  circumstances,  the  long  silence,  the  commencement  of  the 
partition  suit  by  Mrs.  Braun  in  1894,  and  other  circumstances, 
that  the  coets  fixed  by  the  order  of  March  5,  1881,  had  been 
paid.  The  attorneys  and  the  guardian  ad  litem  connected  with 
the  litigation  have  died,  and  the  fact  of  payment  is  rendered 
difficult  of  direct  proof.  We  think  this  finding  of  the  general 
term  cannot  be  disturbed  on  this  appeal.  Moreover,  as  a  pre- 
caution, the  costs  were  tendered  to  the  executor  of  the  guardian 
ad  litem  before  the^  making  of  the  present  motion,  and  this,  we 
think,  was  sufficient  to  justify  the  granting  of  the  order.  The 
motion  is  supplementary  to  the  motion  upon  which  the  order 
of  March  5,  1 881,  was  founded,  and  is  made  in  substance  to  es- 
tablish that  the  condition  in  that  order  had  been  complied  with. 

4.  The  rights  of  Mr.  Towns,  whatever  they  may  be,  are  not 
prejudiced  by  the  order  in  question. 

We  think  the  court  had  jurisdiction  to  grant  the  order  on 
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motion  and  that  the  decision  of  the  general  term  affirming  it 
should  be  affirmed. 

All  concur,  except  Gray,  J.,  absent 


Of  the  Vacating  of  Judgment*  and  Decree*  on  Xotion,  when  not  Spe- 
cially Authorised,  by  Statute. 

Power  Exists  Independently  of  Statutory  Authority. — In  many,  and 
perhaps  in  ail,  of  the  states  of  this  Union,  statutes  have  been  enacted 
authorizing  courts  to  vacate  or  set  aside  judgments  rendered  against 
a  litigant  through  his  surprise,  mistake,  inadvertence,  excusable 
neglect,  or  for  other  causes  operating  to  his  prejudice  by  preventing- 
ing  a  decision  upon  the  merits.  It  is  not  our  purpose  here  to  con- 
sider any  of  these  statutes,  but,  rather,  to  treat  our  subject  as  de- 
veloped by  the  decisions  of  the  courts  independently  of  them.  In  the 
first  place,  it  must  be  conceded  that  courts,  or,  at  all  events,  courts 
of  record,  have,  Independently  of  any  statute,  an  Inherent  authority 
by  virtue  of  the  principles  of  the  common  law  to  vacate  judgments 
entered  by  them:  Kemp  v.  Cook,  18  Md.  130;  79  Am.  Dec.  681;  Ladd 
v.  Stevenson,  112  N.  Y.  325;  8  Am.  St.  Rep.  748. 

Power,  by  what  Courts  may  be  Exercised. — This  authority  has  some- 
times been  spoken  of  as  vested  in  all  courts,  and  at  other  times  as 
being  vested  only  in  courts  of  record  or  of  general  jurisdiction:  John- 
son v.  Shumway,  65  Vt  389.  While  the  decisions  upon  the  precise 
subject  are  infrequent  and  meager,  they,  as  well  as  many  general 
expressions  In  the  opinions  of  the  courts  where  the  question  was 
not  necessarily  involved,  tend  to  the  conclusion  that,  independently 
of  statutory  authority,  a  court  of  limited  jurisdiction,  having  once 
entered  a  judgment,  has.  no  authority  to  vacate  it,  whether  upon 
proceedings  seeking  a  new  trial  or  otherwise:  Hitchcock  v.  Probate 
Judge,  99  Mich.  128;  People  v.  Justices,  1  Johns.  Cas.  179. 

Courts  of  probate  are  in  some  states  of  limited,  and  in  others  of 
general,  jurisdiction.  Their  power  to  vacate  orders  entered  by  them 
has  sometimes  been  affirmed,  and,  furthermore,  has  been  held  not 
to  be  restricted  in  point  of  time,  and  therefore  it  was  decided  that 
during  the  pendency  of  the  guardianship  of  an  insane  or  incompetent 
person,  any  order  previously  entered  might  be  vacated  by  the  court 
upon  motion:  Dutcher  v.  Hill,  29  Mo.  271;  77  Am.  Dec.  572.  If  this 
rule  exists,  the  rights  of  every  person  dependent  upon  an  order  or 
decree  of  these  courts  may  be  swept  away  ait  remote  periods  of  time 
on  the  ground  that  the  court  still  retains  jurisdiction  of  the  estate 
and  guardianship,  and  all  proceedings  remain  in  fieri  to  the  same 
extent  as  they  were  held  by  common  law  to  remain  in  the  courts 
of  record  during  the  continuance  of  the  term.  The  existence  of  the 
rule  must,  however,  we  think,  be  denied.  Sometimes  such  denial  has 
been  placed  upon  the  ground  that  the  court  was  of  special  or  lim- 
ited jurisdiction.  In  the  great  majority  of  cases,  however,  it  is 
equally,  if  not  more,  defensible,  upon  the  ground  that  the  order  or 
decree  sought  to  be  set  aside  involved  a  decision  of  the  court  upon 
a  substantial  matter  which  might  affect  the  rights  not  only  of  the 
parties  to  the  proceeding,  but  also  of  third  persons,  and  the  stat- 
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ute  creating  the  court  bad  not  conferred  any  authority  upon  It  to 
vacate  or  disregard  Its  decision,  and  either  contemplated  that  par- 
ties aggrieved  thereby  should  seek  redress  by  appeal  or  should  be 
left  without  any  remedy  whatsoever:  Estate  of  Hudson,  63  Cal.  454; 
Pettee  v.  Wilmarth,  5  Allen,  144;  Besaneon  v.  Brownson,  39  Mich. 
388;  Hitchcock  v.  Probate  Judge,  99  Mich.  128. 

Authority  u  Judicial  and  Cannot  be  Exercised  by  the  Legislature.— 
The  authority  to  vacate  judgments  is  judicial  in  character,  and 
must,  it  is  said,  be  exercised  by  the  court  rather  than  by  the  judge, 
and  an  order  vacating  a  judgment  cannot,  therefore,  be  made  by  a 
judge  or  chancellor  nor  otherwise  than  when  sitting  as  a  court: 
Hoss  v.  Grange,  27  U.  O.  Q.  B.  300;  Mearos  v.  Grand  Trunk  By.  Co„ 
6  U.  C.  Ia.  J.  62.  Another  consequence  of  the  rule  that  the  authority 
to  vacate  a  judgment  is  judicial  is,  that  it  cannot  be  exercised  di- 
rectly by  the  legislature.  This  department  of  government  can,  it  to 
true,  enact  statutes  which,  if  constitutional,  must  control  the"  actiou 
of  the  courts  hi  cases  to  be  thereafter  presented,  but,  if  a  judgment 
has  already  been  entered,  the  legislature  cannot  direct  that  it  be 
vacated  or  set  aside,  nor  can  it  create  grounds  for  vacating  it  which 
were  inadequate  for  that  purpose  when  it  was  entered:  White  v. 
Herndon,  40  Ga.  493;  Lewis  v.  Webb,  3  GreenL  326;  Beaupre  v. 
Haerr,  13  Minn.  367;  Lawson  v.  Jeffries,  47  Miss.  686;  12  Am.  Rep. 
842;  Merrill  v.  Sherburne,  1  N.  H.  199;  8  Am.  Dec  52;  Burch  v.  New* 
bury,  10  N.  Y.  374;  De  Chastellux  v.  Fairchild,  15  Pa.  St  18;  53  Am. 
Dec.  570;  Taylor  v.  Place,  4  R.  I.  324;  Hill  v.  Sunderland,  3  Vt  507; 
Arnold  v.  Kelley,  5  W.  Va.  446;  Griffin  v.  Cunningham,  20  Gratt  31; 
Davis  v.  Menosha,  21  Wis.  491;  United  States  v.  Klein,  13  Wall.  128; 
State  v.  Wheeling  etc.  Co.,  18  How.  421;  Cooley's  Constitutional  Lim- 
itations, 6th  ed.,  113.  Hence,  if  a  statute  is  enacted  providing  that 
in  all  cases  where  judgment  heretofore  has  been,  or  hereafter  may 
be,  obtained  in  any  court  of  record  by  means  of  perjury,  subornation 
of  perjury,  or  other  fraudulent  act,  practice,  or  representation  of  the 
prevailing  party,  an  action  may  be  brought  by  the  party  aggrieved 
to  set  aside  such  judgment  at  any  time  within  three  years  after  the 
discovery  by  him  of  such  perjury,  subornation  of  perjury,  or  of  the 
facts  constituting  such  fraudulent  act,  practice,  or  representation, 
it  must  be  denied  effect  as  to  all  judgments  rendered  prior  to  its 
enactment:  Wleland  v.  Shillock,  24  Mi  ml  345.  It  is  true  that  the 
supreme  court  of  one  state  has  said:  "There  cannot  now,  certainly, 
'be  any  doubts  as  to  the  power  of  the  legislative  department  of  the 
government  to  pass  a  law  authorizing  the  opening  of  judgments  and 
the  granting  of  new  trials.  This  has  been  an  authority  uniformly  ex- 
ercised by  the  government  of  the  state  from  its  commencement,  and 
has  never,  so  far  as  I  know,  been  seriously  questioned":  Ex  parte 
Bibb,  44  Ala.  140;  Norton  v.  Shields,  44  Ala.  177.  In  support  of  this 
language  various  decisions  were  cited,  some  pronounced  by  the 
supreme  court  of  the  United  States.  None  of  them,  In  our  judg- 
ment, is  inconsistent  with  the  theory  that  the  setting  aside  of  a  final 
judgment  Is  a  judicial  act,  and  hence  cannot  be  accomplished 
by  the  legislature,  except  where,  by  the  constitution  of  the  state,  it 
is  also  authorized  to  exercise  judicial  functions.  In  Calder  v.  Bull, 
3  Dall.  386,  It  was  held  that  an  act  of  the  legislature  of  Connecticut 
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granting  a  new  trial  in  a  particular  case  was  not  unconstitutional 
as  an  ex  post  facto  law,  nor  did  It  violate  the  constitution  of  Con- 
necticut, for  the  reason  that:  "It  appears  that  the  legislature  or 
general  court  of  Connecticut  originally  possessed  and  exercised  all 
legislative,  executive,  and  Judicial  authority;  and  that,  from  time 
to  time,  they  distributed  the  two  latter  in  such    manner  as  they 
thought  proper,  but  without  parting  with  the  general  superintend- 
ing power,  or  the  right  to  exercise  the  same  whenever  they  should 
judge  it  expedient."    The  court,  however,  admitted  that  it  was  true 
"that  the  awarding  of  new  trials  falls  properly  within  the  province 
of  the  judiciary,"  and  that  the  assumption  of  power  in  question  could 
be  sustained  only  upon  the  ground  that  the  legislature  of  Connecticut 
had  exercised  a  judicial  authority  vested  in  it  by  the  constitution 
of  the  state.    So  in  Baltimore  etc.  Ry.  Co.  v.  Nesbit,  10  How.  395,  it 
was  held  that  after  there  had  been  an  inquisition  by  a  jury  in  a 
proceeding  to  acquire  certain  lands  which  was  ratified  and  confirmed 
by  the  county  court,  the  legislature  might  subsequently  direct  that 
court  to  set  aside  the  inquisition  and  order  a  new  one,  but  this  de- 
cision was  sustained  by  the  court  which  rendered  it  only  upon  the 
ground  that  the  inquisition,  though  confirmed,  was  not  a  final  judg- 
ment of  itself  entitling  the  landowners  to  rely  thereon,  that  the  stat- 
ute under  which  the  inquisition  had  been  made  merely  authorized  the 
corporation  to  exercise  certain  rights  of  eminent  domain  on  payment 
or  tender  to  the  owner  of  land  of  the  valuation  fixed  by  the  jury, 
and  that  no  payment  or  tender  having  been  made  prior  to  the  stat- 
ute setting  aside  the  inquisition,  neither  party  had  acquired  any 
vested  right  therein.   The  court  said:  "It  can  hardly  be  questioned 
that,  without  acceptance  by  the  acts  and  in  the  mode  prescribed, 
the  company  were  not  bound;  that  if  they  had  been  dissatisfied  with 
the  estimate  placed  upon  the  land,  or  could  have  procured  a  more 
eligible  site  for  the  location  of  their  road,  they  would  have  been  at 
liberty  before  such  acceptance  wholly  to  renounce  the  inquisition. 
The  proprietors  of  the  land  could  have  no  authority  to  coerce  tho 
company  in  its  adoption.    This  being  the  case,  there  could,  up  to  this 
point,  be  no  mutuality,  and    hence  no  contract,  even  in  the  con- 
strained and  compulsory  character  in  which  it  was  created  and  im- 
posed upon  the  proprietors  by  the  authority  of  the  statute." 

Who  may  Move  to  Vacate. — Either  party  to  a  judgment  who  is 
prejudicially  affected  by  it  may  move  to  vacate  it,  whether  it  Is  ap- 
parently rendered  for  or  against  him:  Merchants'  etc.  Bank  v.  Hal* 
man,  80  6a.  624;  Coleman  v.  Case,  06  Iowa,  534;  Parsons  v.  Johnson, 
66  Iowa,  455;  Baugh  v.  Baugh,  37  Mich.  59;  26  Am.  Rep.  495;  Down- 
ing v.  Still,  43  Mo.  309;  Hardin  v.  Lee,  51  Mo.  241;  Gere  v.  Gundlach, 
57*Barb.  13;  Hinsdale  v.  Hawley,  89  N.  C.  87;  Walton  v.  Walton,  80 
N.  C.  26;  Hardic  v.  Woodward,  75  Pa.  St.  479.  It  may  appear  to  be 
a  judgment  in  his  favor,  as  where  it  is  for  the  recovery  by  him  of 
money  or  property  or  some  other  form  of  relief,  but  that  which  is 
granted  him  is  less  than  he  asked  for  and  conceives  himself  to  be 
entitled  to.  In  such  a  case,  if  he  is  not  granted  all  the  relief  to  which 
he  is  entitled,  or  the  property  or  money  recovered  is  less  than  that 
for  which  he  has  sued,  he  is  prejudiced  by  the  judgment  and  as 
much  entitled  to  move  for  its  vacation  as  if  he  were  the  defendant 


036  Fubman  v.  Furman.  [New  York, 

or  judgment  debtor.  If  several  persons  are  prejudicially  affected  by 
a  judgment,  any  of  them  may  move  to  vacate  it,  and  none  can  be 
denied  relief  because  the  others  do  not  choose  to  join  In  the  motion 
to  vacate  It:  Fall  v.  Evans,  20  Ind.  210;  Storm  Lake  v.  Iowa  Falls 
etc.  By.  Co.,  02  Iowa,  218;  St.  John  v.  Holmes,  20  Wend.  009;  32  Am. 
Dec.  003;  Franks  v.  Lockey,  45  Vt.  305.  Under  the  rule  that  no  one 
Is  entitled  to  have  a  judgment  vacated  who  Is  not  prejudicially 
affected  by  it,  relief  may  sometimes  be  denied  a  party  thereto. 
though  he  was  prejudicially  affected  by  it  when  entered,  If  by  a  sub- 
sequent transfer  of  the  property  the  judgment  can  no  longer  injure 
him:  Powell  v.  McDowell,  16  Neb.  424.  Probably,  however,  In  cases 
of  this  character,  a  motion  for  the  vacation  of  a  judgment  may  be 
prosecuted  In  the  name  of  such  party  for  the  benefit  of  bis  suc- 
cessor in  Interest  where  there  has  been  a  transfer  of  the  property. 
The  further  consideration  of  this  question  will  be  reserved  for  that 
part  of  the  note  which  treats  of  the  rights  of  persons  who  are  not 
parties  to  a  judgment  to  prosecute  proceedings  to  vacate  It 

Motions  by  Third  Persons,  not  Bound  by  the  Judgment. — It  is  often 
said  that  if  the  parties  to  a  judgment  are  content  to  permit  It  to 
stand,  third  persons  cannot  be  allowed  to  complain  of  it  or  to  in- 
stitute proceedings  to  annul  it,  whether  by  motion  or  by  independent 
rait  This  is  undoubtedly  always  true  where  the  third  person  who  is 
seeking  to  assail  the  judgment  is  a  mere  intermeddler  and  cannot  be 
Injured  by  permitting  it  to  stand  when  assailed:  Uzzle  v.  Vinson,  ill 
N.  O.  138;  Foster  v.  Mansfield  etc.  By.  Co.,  140  U.  S.  88.  It  Is  also 
true  when  the  third  person  moving  to  vacate  a  judgment  can  be 
affected  thereby  only  in  so  far  as  it  tends  to  decide  a  question  of  law 
In  which  he  Is  interested.  Hence,  it  was  held  that  brokers  who 
might  be  subject  to  prosecution  under  an  act  of  the  legislature  pro- 
hibiting the  sale  of  railroad  tickets  could  not  be  permitted,  after  the 
entry  of  a  judgment  sustaining  a  prosecution  against  another  broker, 
to  appear  In  the  action  seeking  to  have  the  judgment  set  aside  on 
the  ground  that  the  action  was  collusive  and  brought  solely  for  the 
purpose  of  obtaining  a  decision  of  the  court  affirming  the  constitu 
tlonallty  and  validity  of  the  act  under  which  they  anticipated  pros- 
ecution: In  re  Burdick,  162  111.  48. 

Third  Person  Who  may  Move  to  Vacate. — Notwithstanding  general 
expressions  to  the  contrary,  It  Is  by  no-  means  true  that  the  right 
to  move  for  the  vacation  of  a  judgment  is  limited  to  the  parties  to 
the  action.  The  rule  is,  or  at  least  should  be,  that  none  but  the  per- 
sons affected  by  the  judgment  at  the  time  it  is  entered,  or  those 
who  have  succeeded  to  their  interest  through  operation  of  law,  can 
move  to  vacate  it;  but  one  who  Is  thus  affected  need  not  be  a  nom- 
inal party  to  the  action  to  be  entitled  to  move  for  relief.  Hence,* in 
all  those  cases  In  which  actions  are  prosecuted  for  the  benefit  of 
persons  not  named  as  parties  thereto,  but  under  such  circumstances 
that  persons  not  so  named  are  bound  by  the  judgment,  if  It  is  per- 
mitted to  stand,  they  are  entitled  to  have  It  set  aside  on  motion 
where  any  sufficient  ground  for  such  action  exists:  McWlllie  v.  Mar- 
tin, 25  Ark.  556;  Lowber  v.  Mayor  of  New  York,  26  Barb.  262;  Mo 
Clurg  v.  Schwarta*  87  Pa,  St  521;  Aetna  Ins.  Go.  v.  Aldrich,  88  Wis. 
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107;  Mann  v.  Aetna  Ins.  Co.,  38  Wis.  114.  This  nile  !s  applicable 
not  only  when  property  or  the  title  thereto  is  the  subject  matter  of 
the  action,  and  such  title  is  equitably  vested  in  one  not  a  party  to  the 
suit,  but  for  whose  benefit  it  is  prosecuted  or  defended,  but  also 
in  all  other  cases  where  the  operation  of  the  judgment  must  be 
prejudicial  to  another,  as  where  it  settles  an  account  or  otherwise 
establishes  a  claim  against  a  principal  for  which  his  surety  is  an- 
swerable, or  creates  a  lien  on  property,  the  title  to  which  is  vested 
in  a  third  person:  In  re  Flynn,  136  N.  Y.  287. 

Motions  by  Grantees  and  Assignees. — During  the  pendency  of  the 
suit  transfers  may  be  made  by  one  of  the  parties  thereto,  so  that  the 
judgment  finally  entered  must  necessarily  affect  the  rights  of  the 
transferee.  In  many  of  the  states  he  is  entitled  to  be  substituted  on 
the  record  in  place  of  the  party  to  whose  Interest  he  has  succeeded, 
and  in  all,  we  apprehend,  he  may  be  allowed  to  appear  and  take  upon 
himself  the  same  control  and  management  of  the  action  to  which 
his  assignor  was  entitled.  At  all  events,  if  judgment  is  subse- 
quently entered  prejudicially  affecting  the  assignee's  interest,  he 
is  entitled  to  move,  either  in  his  own  name  or  in  that  of  his  assignor, 
to  have  such  judgment  vacated:  Plummer  v.  Brown,  04  Cal.  429; 
People  v.  Mullan,  05  Cal.  390;  Malone  v.  Big  Flat  Min.  Co.,  93  Cal. 
384;  Mueller  v.  Reimer,  40  Minn.  314;  Ladd  v.  Stevenson,  112  N.  Y. 
Sj25;  8  Am.  St.  Rep.  748;  Knott  v.  Taylor,  99  N.  C.  511;  0  Am.  St.  Rep. 
547.  A  more  difficult  question  is  presented  when  the  motion  is  made 
by  an  assignee  or  other  successor  in  interest  who  did  not  become 
such  until  after  judgment  was  entered,  and  where  he  may  properly 
be  regarded  as  a  mere  intruder  or  volunteer.  It  is  true  that  in  one 
instance  a  judgment  was  vacated  at  the  instance  of  one  who  had 
become  an  assignee  of  the  defendant  many  years  afteT  its  entry,  he 
being  allowed  to  proceed  in  the  name  of  his  assignor:  People  v. 
Mullan,  05  Cal.  390.  In  this  case  it  was  assumed,  though  erron- 
eously, that  the  judgment  to  be  vacated  was  void.  If  void,  there 
was  no  objection  to  its  being  vacated  at  the  instance  of  a  stranger 
or  by  the  court  without  any  action  by  any  party  in  interest, 
for,  "being  a  dead  limb  on  the  judicial  tree,"  its  effect  was  not 
diminished  by  setting  it  aside.  As  to  such  judgment  no  amount 
of  inaction  or  acquiescence  on  the  part  of  the  original  defendant 
could  give  it  validity.  In  other  words,  if  void,  it  was  not  a  judgment. 
at  all,  and  the  successor  of  the  defendant  or  any  other  stranger 
might  ask  the  court  to  strike  it  from  the  records.  If,  however,  a 
judgment  is  not  void  on  its  face  nor  suffered  for  the  purpose  of  de- 
frauding some  third  person,  we  believe  the  better  rule  to  be  thnt  It 
will  not  be  vacated  at  the  Instance  of  one  not  a  party  thereto,  who, 
voluntarily,  after  its  entry,  purchases  property  affected  thereby,  or 
otherwise  chooses  to  place  himself  in  a  position  where  its  enforce- 
ment may  operate  to  his  detriment.  If  a  party  against  whom  a  judg- 
ment is  entered  chooses  to  waive  any  irregularity  which  may  have 
occurred  prior  to  such  entry,  it  seems  to  be  against  sound  public 
policy  to  permit  a  stranger  to  take  his  place  for  the  purpose  of  com- 
plaining of  that  of  which  the  original  party  did  not  complain.  It  is 
well  settled  that  a  mere  right  to  file  a  bill  In  equity,  as  to  com* 
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plain  of  fraud  or  to  surcharge  an  account,  la  not  assignable:  Gross 
t.  Sacramento  Sav.  Bank,  06  CaL  462;  Sanborn  v.  Doe,  92  CaL  152; 
27  Am  SL  Rep.  101;  Whitney  t.  Kelly,  96  CaL  146;  28  Am.  St  Rep. 
IOC;  Milwaukee  etc  Ry.  t.  Milwaukee  etc.  Ry.,  20  Wis.  174;  88  Am. 
Dec.  740;  note  to  Marshall  t.  Means,  56  Am.  Dec  449.  The  jurisdic- 
tion exercised  in  proceedings  to  vacate  judgments,  though  by  motions 
addressed  to  the  courts  in  which  they  were  entered,  is  ordinarily 
equitable  in  character,  having  for  its  object  the  relief  of  the  moving 
litigant  from  some  judgment  operating  unjustly  against  him  and 
which  has  been  procured  by  some  fraud  or  irregularity  in  which  he 
did  not  participate,  or  some  surprise,  accident,  or  other  misfortune 
against  which  be  could  not  guard  by  the  exercise  of  reasonable 
diligence.  If  a  judgment  Is  entered  under  such  circumstances  that 
a  defendant  may  more  to  vacate  it,  he  may,  nevertheless,  without 
intending  any  fraud  or  being  guilty  of  any  collusion,  choose  not  to 
exercise  his  right  to  so  move.  Other  judgments  may  afterward 
be  entered  against  him,  and  he  may  make  transfers  of  property 
which  is  either  subject  to  the  lien  of  the  judgment  or  the  title  to 
which  is  otherwise  affected  thereby.  In  either  event,  we  believe, 
both  upon  principle  and  authority,  that  a  person  who  thus  becomes 
affected  by  a  judgment  through  transfers  made  or  other  acts  oc- 
curring after  its  entry  should  not  be  permitted  to  assail  it,  unless 
void  on  its  face,  by  any  proceedings  to  set  it  aside,  whether  by  motion 
or  independent  suit:  Farwell  v.  Huston,  151  III  239;  42  Am.  St.  Rep. 
237;  Havens  v.  First  Nat.  Bank,  162  11L  35;  Jacobs  v.  Burgwyn,  63 
N.  G.  196;  Hauer's  Appeal,  5  Watts  &  8.  473;  Drexel's  Appeal,  6  Pa. 
St.  272;  Robinson  v.  Stevens,  63  Vt.  555;  Packard  v.  Smith,  9  Wis. 
184. 

During  the  Term  at  which  the  judgment  was  entered  it  could 
scarcely  be  regarded  as  final,  for  the  court  still  possessed  ample  au- 
thority to  amend,  to  modify,  or  to  set  it  aside  upon  any  sufficient 
reason,  and  perhaps  in  no  event,  where  the  rules  of  the  common  law 
have  not  been  modified  by  statute,  can  an  order  of  court  vacating  a 
pre-existing  judgment  be  either  regarded  as  void  or  assailed  or  an- 
nulled by  any  appellate  proceeding:  Rich  v.  Thornton,  69  Ala.  473; 
Ashley  v.  Hyde,  6  Ark.  93;  42  Am.  Dec  685;  Underwood  v.  Sledge. 
27  Ark.  295;  McClellan  v.  Binkley,  78  lnd.  503;  Taylor  v.  Lusk,  9 
Iowa,  444;  State  v.  Sowders,  42  Kan.  312;  Townshend  v.  Chew,  31 
Md.  247:  State  v.  Treasurer,  43  Mo.  228;  King  v.  Meyer,  97  Ga.  37B; 
Gwynn  v.  Parker,  119  N.  0. 19;  Weils  v.  Andrews,  133  Mo.  663;  Scales 
v.  Scales,  65  Mo.  App.  292;  Scott  v.  Smith,  133  Mo.  618;  Hyde  v.  Kent, 
47  Neb.  26;  Nelson  v.  Ghiselln,  17  Mo.  App.  663;  Volland  ▼.  Wilcox, 
17  Neb.  46;  Frawley  v.  Feather,  46  N.  J.  L.  429;  Kelty  v.  High,  29 
W.  Va.  381;  Doss  v.  Tyack,  14  How.  297.  We  shall  not,  therefore, 
undertake  any  investigation  of  the  circumstances  in  which  a  judg- 
ment may  be  vacated  during  the  continuance  of  the  term  at  which 
it  was  rendered,  and  in  what  we  shall  hereafter  say  it  will  be  as- 
sumed that  no  action  was  taken  seeking  the  vacation  of  the  judg- 
ment in  question  until  after  that  term  had  expired. 

After  the  Lapse  of  the  Term  at  which  the  judgment  is  rendered,  the 
power  of  the  court  to  vacate  it  on  motion  is  much  more  restricted 
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than  daring  the  term,  though  we  believe  no  rale  can  be  formulated 
which  will  everywhere  be  recognized  as  correct,  prescribing  the  pre- 
cise limits  of  this  power.  There  may  be  statutory  authority  for  act- 
ing after  the  close  of  the  term  upon  some  proceeding  instituted  while 
the  term  Is  yet  unexpired,  as  where  notice  Is  given  during  the  term 
of  a  motion  for  a  new  trial,  which  is  not  disposed  of,  and,  in  fact, 
may  not  be  in  a  condition  to  be  presented,  until  after  the  lapse  of 
the  term.  So  during  the  term  notice  of  an  application  to  vacate  a 
judgment  may  be  given,  and  it  may  be  granted  afterward.  There  is 
some  conflict  of  authority  upon  the  subject,  but  we  believe  that 
where  a  motion  is  made  to  vacate  a  judgment,  or  notice  of  such 
motion  is  given,  within  the  time  in  which  the  court  has  power  to 
grant  it,  it  is  not  indispensable  that  it  be  disposed  of  within  the  term, 
and  therefore  that  an  order  vacating  a  judgment  after  the  term  or 
after  the  time  specified  in  some  statute  is  neither  erroneous  nor  void, 
if  the  motion  therefor  was  made  in  due  time:  Note  to  Nicklin  v.  Rob- 
ertson, 52  Am.  St  Rep.  795-799;  Atchison  etc.  Ry.  Go.  v.  Elder,  149 
111.  173.  After  the  close  of  the  term  at  which  a  judgment  was  ren- 
dered it  is  too  late  to  move  to  set  it  aside,  except  for  such  grounds 
as,  by  the  practice  of  the  courts  of  the  state,  may  be  interposed  re- 
gardless of  the  lapse  of  time:  Trawick  v.  Trawlck,  67  Ala.  271;  Sou- 
lard  v.  Vacuum  etc.  Co.,  109  Ala.  887;  Rawdon  v.  Rapley,  14  Ark. 
208;  38  Am.  Dec.  370;  Baldwin  v.  Kramer,  2  Cal.  582;  Robb  v.  Robb, 
C  Cal.  21;  Bell  v.  Thompson,  19  Cal.  706;  Shaw  v.  McGregor,  8  Cal. 
521;  People  v.  Greene,  74  Cal.  400;  5  Am.  St.  Rep.  448;  Hall  v.  Paine, 
47  Conn.  429;  Clements  v.  Empire  etc.  Co.,  96  Ga.  319;  Morgan  v. 
Hays,  Breese,  126;  12  Am.  Dec.  147;  McChesney  v.  Chicago,  161  111. 
110;  People  v.  McWethy,  165  111.  222;  Wood  v.  Payea,  138  Mass.  61; 
McBrien  v.  Riley,  38  Neb.  561;  Moore  v.  Hinnant,  90  N.  C.  163;  Clem- 
mons  v.  Field,  99  N.  C.  400;  6  Am.  St.  Rep.  529;  Rogers  v.  Watrous,  8 
Tex.  62;  58  Am.  Dec.  100;  Crawford  v.  Pickey,  41  W.  Va.  544;  Barbour 
County  Court  v.  0'N«U,  42  W.  Va.  295;  Bronson  v.  Schulten,  104 
U.  S.  410.  "Where  an  action  is  finally  determined  by  the  entry  of  a 
final  judgment  and  the  lapse  of  the  term,  the  court,  for  most  pur- 
poses, has  exhausted  its  jurisdiction  over  It,  and  is  in  the  same  con- 
dition with  respect  to  both  the  subject  matter  and  the  parties  as  if 
no  action  had  been  begun.  Therefore,  if,  after  a  final  judgment  or 
after  an  order  setting  aside  a  homestead  or  confirming  a  judicial  sale, 
the  court  proceeds  to  enter  another  judgment  or  to  disturb  the  order 
setting  aside  the  homestead  or  confirming  the  sale,  its  action  is  void, 
unless  its  jurisdiction  has  been  continued  by  some  motion  or  pro- 
ceeding appropriate  for  that  purpose":  State  v.  Railroad,  16  Fla. 
708;  Fleet  v.  Gilbert,  66  111.  App.  678;  Fossett  v.  McMahon,  74  Tex. 
546;  Freeman  on  Judgments,  sec.  121.  It  follows  from  the  applica- 
tion of  these  principles  that  an  order  entered  after  the  lapse  of  the 
term  purporting  to  vacate  a  judgment  in  a  case  or  under  circum- 
stances which  give  the  court  no  power  to  make  such  order  must  be 
void,  and,  if  so,  that  all  further  proceedings  taken  in  the  case  on  the 
assumption  that  the  judgment  has  been  vacated  are  equally  void: 
Woodruff  v.  Matheney,  55  111.  App.  350;  Kelly  v.  Heath  etc.  Co.,  66  111. 
App.  52S.    It  has  been  held  that  jurisdiction  of  the  court  to  vacate  a 
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judgment  at  a  subsequent  term  cannot  be  reserved  by  Incorporating 
in  the  judgment  a  provision  stating  that  leave  is  granted  to  move 
at  the  next  term  to  set  it  aside:  Hill  v.  St  Louis,  20  Mo.  584. 

Consent  to  Vacating.— There  is  some  doubt  whether  the  parties  to 
a  judgment  may,  after  the  expiration  of  the  term,  consent  that  it 
be  vacated  and  the  cause  retried,  where  the  court  is  not  authorized 
to  act  in  the  absence  of  such  consent.  The  rule  that  consent  cannot 
confer  jurisdiction  has  been  held  to  apply  to  such  a  contingency: 
Little  Rock  v.  Bullock,  6  Ark.  282;  Anderson  v.  Thompson,  7  Lea, 
259.  At  all  events,  there  can  be  no  doubt  that  the  court  is  not  bound 
by  the  stipulation  of  the  parties,  and  may  refuse  to  set  aside  a 
judgment  after  the  lapse  of  the  term,  though  they  have  agreed  that 
it  shall  do  so:  Kidd  v.  McMillan.  21  Ala.  325.  It  was  said  in  the 
opinion  of  this  case  that:  "If  the  parties  agree  that  it  may  be  set 
aside  and  tried  again,  and  the  court,  in  pursuance  of  the  agreement, 
does  set  the  judgment  aside,  and  proceeds  to  try  the  cause,  a  sec- 
ond judgment  is  not  void  for  want  of  jurisdiction";  and  Lee  v.  Hous- 
ton, 20  Ala.  301,  was  cited  In  support  of  this  opinion.  This  question 
was  not,  however,  involved  in  either  case.  The  question  at  issue 
in  Lee  v.  Houston,  20  Ala.  301,  was  whether  an  order  amending  a 
judgment  was  void  on  the  ground  that  the  amendment  had  been 
made  when  there  was  no  sufficient  evidence  to  warrant  it  The 
court  very  properly  said  that,  as  the  statute  had  conferred  authority 
upon  the  court  to  amend  the  judgment,  it  had  thereby  given  it  juris- 
diction, the  exercise  of  which  could  not  be  declared  void  on  the 
ground  that  the  evidence  upon  which  it  ha<\  acted  was  incompetent 
or  inadequate.  The  term  at  which  a  judgment  is  entered  lapses 
either  upon  the  adjournment  of  the  court  sine*  die  or  upon  the  calling 
of  the  next  term:  Townshend  v.  Chew,  31  Md.  247.  The  rule  re- 
stricting the  authority  of  the  court  to  the  term  is  not  less  applicable 
to  appellate  than  to  subordinate  courts:  Donnell  v.  Hamilton,  77 
Ala.  610. 

Courts  of  Chancery  seem  never  to  have  been  restricted  as  to  the 
time  within  which  they  might  vacate  their  decrees  nor  as  to  the 
grounds  upon  which  they  might  direct  such  vacation,  except  that 
it  would  not  be  directed  if  the  parties  had  had  a  hearing  and  were 
awarded  a  decision  on  the  merits.  A  party  might  obtain  the  vacation 
of  a  decree  irrespective  of  the  lapse  of  the  term,  provided  he  had  not 
been  guilty  of  such  laches  as  rendered  his  equity  stale,  and  he  dem- 
onstrated to  the  court  that,  without  any  fault  imputable  to  him,  his 
cause  had  not  been  heard  on  the  merits:  Carter  v.  Torrance,  11  Ga, 
G54;  Herbert  ▼.  Rowles,  30  Md.  271;  Beekman  v.  Peck,  3  Johns.  Ch. 
415;  Bennett  v.  Winter,  2  Johns.  Ch.  205;  Curtis  v.  Ballagh^  4  Edw. 
Ch.  635;  Millspaugh  v.  McBride,  7  Paige,  509;  34  Am.  bee.  360;  Smith 
v.  Alton,  22  N.  J.  Eq.  572;  Cawley  v.  Leonard,  28  N.  J.  Eq.  467;  Er- 
win  v.  Vint,  6  Munf.  267;  Hargrave  v.  Hargrave,  0  El.  &  E.  14;  Ben- 
son v.  Vernon.  3  Brown  P.  C.  626;  Robson  v.  CranweU,  1  Dick.  61; 
Davenport  ▼.  Stafford,  8  Beav.  503;  In  re  Swire,  30  Ch.  Div.  239;  2 
Daniell's  Chancery  Practice,  1230;  2  Maddox's  Chancery  Practice, 
466.  This  rule,  unless  very  discreetly  administered,  must  have  left 
litigants  and  others  whose  rights  were  dependent  upon  apparently 
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final  decrees  In  interminable  uncertainty.  It  Is  probably  still  in  force 
In  those  courts  which  profess  to  act  solely  upon  the  chancery  prac- 
tices unmodified  by  legislation,  but  it  has  been  abrogated  in  England. 
Thus  in  a  recent  case  it  was  said:  "The  court  has  no  jurisdiction  af- 
ter the  judgment  at  a  trial  has  been  passed  and  entered  to  rehear 
the  case.  This  is  clear.  Formerly  the  court  of  chancery  had  power 
to  rehear  cases  which  had  been  tried  before  it  even  after  a  decree 
-had  been  entered;  but  this  is  not  so  since  the  judicature  acts.  So 
far  as  I  am  aware,  the  only  cases  in  which  the  court  can  interfere 
after  the  passing  and  entering  of  a  judgment  are  these:  1.  Where 
there  has  been  an  accidental  slip  in  the  judgment  as  drawn  up,  in 
which  case  the  court  has  to  rectify  it  under  order  XXVII,  R.  11; 
2.  When  the  court  itself  finds  that  the  judgment  as  drawn  up  does 
not  correctly  state  what  the  court  actually  decided  and  intended.  I 
•am  not  now  speaking  of  cases  where  the  court  acts  by  consent  of  the 
parties;  I  think  that  with  consent  of  the  parties  I  should  have  had 
Jurisdiction,  but  on  the  authorities  this  is  not  free  from  doubt0 
Hence,  it  was  held  in  this  case  that  though  it  was  claimed  that  the 
consent  of  the  parties  to  the  judgment  entered  has  been  given  by 
mistake,  yet  as  the  evidence  on  the  motion  might  be  conflicting,  the 
court  should  decline  to  proceed,  leaving  the  applicant  to  such  relief 
as  he  might  be  able  to  secure  by  an  independent  suit:  Ains worth  v. 
Wilding,  1  Ch.  1896.  p.  073. 

Cases  Applying  the  Chancery  Rule  to  the  Vacating  of  Judgments.— 
When  we  come  to  consider  the  grounds  upon  which  a  judgment 
may  be  vacated  on  motion  after  the  lapse  of  the  term,  we  find  a  de- 
plorable conflict  of  authorities.  The  procedure  upon  the  hearing  of 
a  motion  is  certainly  less  calculated  than  that  of  a  regular  trial  for 
the  presentation  of  the  evidence  necessary  for  the  decision  of  a  ques- 
tion of  fact,  and  we  can  but  regard  it  as  unfortunate  that  a  judg- 
ment should  be  subject  to  assault  upon  mere  motion  Interposed  after 
the  lapse  of  a  considerable  time  and  supported  by  extrinsic  evidence. 
Prom  the  earliest  times  our  courts  have  affirmed,  in  emphatic  and 
often  repeated  language  the  verity  of  juridical  records,  and  that  a 
wise  public  policy  requires  that  they  should  be  secure  from  collat- 
eral assault  and  contradiction.  This  language  is  delusive  if  it  means 
nothing  more  than  this  security  shall  continue  until  undermined  by 
some  motion  in  the  original  cause,  which  is  usually  capable  of  being 
submitted  upon  affidavits,  and  in  which  parties  may  not  have  the  ad- 
vantage of  the  cross-examination  of  the  witnesses,  and  the  trial  of 
which  is  rarely  attended  with  the  care  and  deliberation  commonly 
characterizing  the  trial  and  decision  of  a  suit  in  equity  or  an  action 
at  law.  It  has. sometimes  been  said  that  a  motion  to  vacate  a  judg- 
ment is,  Irrespective  of  the  time  when,  it  is  interposed,  a  direct,  rather 
than  a  collateral,  attack  thereon,  and  perhaps  the  majority  of  judicial 
utterances  upon  this  subject  have  inclined  to  this  view.  We  have 
already  In  a  note  to  this  series  of  reports  expressed  our  Inability  to 
concur  therein,  and  have  asserted  that,  in  our  judgment,  such  a  mo- 
tion, unless  made  during  the  term  or  within  some  time  specified  In  a 
statute  authorizing  it,  should  be  supported  only  by  the  record,  and 

therefore  should  be  regarded  as  a  collateral,  rather  than  a  direct,  at- 
am.  8r.  &sp.,  You  LX.- 
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tack:  Nate  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  105.  For  errors  of 
law  occurring  during  the  progress  of  a  trial  a  remedy  to  usually  af- 
forded by  some  appellate  proceeding.  When  a  litigant  is,  by  some 
cause  for  which  he  is  not  blamable  and  against  which  he  could  not 
have  guarded  by  the  exercise  of  ordinary  diligence,  deprived  of  the 
privilege  of  a  hearing  and  a  decision  on  the  merits,  remedies  are 
afforded  him  either  by  a  motion  for  a  new  trial  or  by  some  other 
motion  specially  provided  by  some  statute  authorizing  relief  to  be 
granted  upon  his  application  therefor  within  a  time  designated.  If 
It  be  held,  as  it  everywhere  Is,  that,  notwithstanding  these  various 
remedies,  relief  may  still  be  had  by  motion  to  vacate  the  judgment, 
though  not  made  within  the  time  specified  in  any  statute,  it  is  evi- 
dent to  us  that  the  cases  in  which  such  relief  may  be  granted  should 
be  restricted  so  as  to  come  within  some  well-known  and  easily  com- 
prehended rule  and  so  as  not  to  offer  a  premium  to  laches  and  inat- 
tention, nor  to  discourage  care  and  diligence.  Quite  a  number  of 
American  decisions  warrant  the  application  to  judgments  at  law  of 
the  rule  hereinbefore  stated  as  controlling  courts  of  chancery  when 
applications  are  made  to  vacate  their  decrees,  namely,  that  when  the 
applicant  has  not  been  heard  upon  the  merits,  as  where  judgment 
ha 8  been  entered  against  him  by  confession  or  upon  default,  the 
court  has  authority  to  interpose  at  any  time  regardless  of  the  lapse 
of  the  term  to  the  extent  of  so  far  vacating  the  judgment  as  to 
permit  of  a  trial  on  the  merits  of  any  defense  claimed  to  have  ex- 
isted at  the  entry  of  the  judgment,  especially  If  the  moving  party 
shows  any  fraud  practiced  upon  him  by  his  adversary  or  otherwise 
excuses  his  failure  to  defend  at  the  proper  time:  Hall  v.  Jones,  32 
111.  38;  Fleming  v.  Jencks,  22  111.  475;  Hall  v.  Holmes,  30  Md.  558; 
Loree  v.  Reeves,  2  Mich.  133;  Hurlburt  v.  Reed,  5  Mich.  30;  Nichells 
v.  Nichells,  5  N.  Dak.  125;  57  Am.  St  Rep.  540;  Fowell  v.  Jopling,  2 
Jones,  400:  Breden  v.  Gill  Hand,  67  Pa.  St  34;  King  v.  Brooks,  72 
Pa.  St  303.  This  rule  affirms  that  a  motion  to  vacate  a  judgment 
can  be  granted  under  substantially  the  same  conditions  that  relief 
might  be  had  by  a  suit  in  equity.  In  truth,  relief  has  been  granted 
on  motion,  the  granting  of  which  we  should  be  Inclined  to  criticise, 
were  it  the  result  of  an  independent  suit  in  equity,  as  where  the  de- 
fendant sought  to  open  a  judgment  to  plead  payments  made  prior  to 
its  entry:  United  States  v.  Millinger.  17  Blatchf.  451;  or  that  the 
cause  of  action  was  infected  by  usury:  Fleming  v.  Jencks,  22  ILL 
475;  or  barred  by  the  statute  of  limitations:  Herman  v.  Rinker,  100 
Pa.  St.  123;  Ellinger's  Appeal,  114  Pa.  St.  505;  or  founded  upon  an 
illegal  consideration:  Bredln's  Appeal,  92  Pa.  St  241;  37  Am.  Rep. 
677.  Perhaps  no  class  of  judgments  is  so  likely  to  have  been  en- 
tered without  a  hearing  an  the  merits  of  the  parties  interested  there- 
in as  those  which  result  from  proceedings  in  rem.  With  respect  to 
judgments  of  this  class  It  has  been  said:  "A  judgment  In  rem,  at 
least  before  its  final  execution,  is  never  so  conclusive  upon  the  court 
which  rendered  It  as  to  prevent  it  from  opening  a  default  or  vacat- 
ing or  setting  It  aside  for  sufficient  reason*':  In  re  Rochester,  13$ 
N.  Y.  83. 

If  a  Judgment  is    Void  for  want  of  jurisdiction  over  the  parties  o 
the  subject  matter,  there  Is  no  doubt  that  it  may  be  vacated  upon 
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motion,  no  matter  what  length  of  time  has  Interposed  since  Its  entry: 
Pettus  v.  McGlannahan,  52  Ala.  55;  Baker  v.  Barcllft,  76  Ala.  414; 
Jennings  v.  Pearce,  101  Ala*  538;  People  v.  Green,  74  Gal.  400;  5  Am. 
St  Rep.  448;  People  v.  Mullan,  65  GaL  396;  People  v.  Pearson,  76 
Cal.  400;  Whartan  v.  Harlan,  68  Gal.  422;  Crane  y.  Barry,  47  Ga.  476; 
Olney  v.  Harvey,  50  111.  453;  99  Am.  Dec.  530;  Hanson  v.  Wolcott,  19 
Kan.  207;  Foreman  v.  Garter,  9  Kan.  674;  Guthwite  v.  Porter,  13 
Mich.  533;  Gotten  v.  McGehee,  54  Miss.  621;  Mueller  v.  Relmer,  46 
Minn.  314;  Hallett  v.  Bighters,  13  How.  Pr.  48;  Hervey  v.  Edmunds, 
68  N.  G.  243;  Winslowv.  Anderson,  8  Dev.  &  B.  9;  82  Am.  Dec.  651; 
Ladd  y.  Mason,  10  Gr.  808;  Pantall  v.  Dickey,  123  Pa.  St.  431;  Phila- 
delphia v.  Jenkins,  162  Pa,  St.  451;  In  re  College  Street,  11  R.  I.  472; 
Mills  v.  Dickson,  6  Rich.  487;  State  v.  Waupaca  Go.  etc.,  20  Wis. 
640;  Ex  parte  Crenshaw,  15  Pet  119;  Shuford  v.  Gain,  1  Abb.  U.  S. 
802.  Under  these  circumstances,  that  which  purports  to  be  a  judg- 
ment is  not  such  in  fact  or  in  law.  It  is  ineffectual  for  any  lawful 
purpose,  and  the  court,  in  vacating  or  striking  it  from  the  record,  but 
obliterates  an  entry  which  has  at  all  times  been  without  legal  effi- 
ciency. There  having  been  no  authority  In  the  court  to  enter  the 
judgment,  It  can  interpose  no  conditions  for  vacating  it,  and  the  ap- 
plicant is  entitled  to  such  vacation  whether  he  had  any  defense  to 
the  action  or  not,  and,  therefore,  need  not  by  affidavit  or  otherwise, 
support  his  motion,  by  showing  the  existence  of  any  defense  to  the 
action,  or  that  the  judgment,  if  it  were  permitted  to  stand,  would  be 
unjust:  Norton  v.  Atchison  etc.  Ry.,  07  Gal.  388;  33  Am.  St.  Rep. 
198;  De  La  Montanya  v.  De  La  Montanya,  112  Gal.  101;  53  Am.  St. 
Rep.  165;  St.  Paul  Sav.  Bank  v.  Authier,  52  Minn.  98.  In  these  cases 
the  legal  declaration  that  the  judgment  is  void  is  necessarily  dedu- 
cible  from  the  application  of  the  law  of  which  all  persons  are  con- 
clusively presumed  to  be  informed,  to  the  facts  appearing  upon  the 
record.  If  the  service  of  process  appears  by  the  record  to  have  been 
made,  or  attempted  to  be  made,  upon  one  who  was  absent  from  the 
state,  and  it  appears  that  he  has  not  entered  his  appearance  in  the 
action,  and  that  no  property  of  his  is  held  under  attachment  therein 
(Jennings  v.  Pearce,  101  Ala.  538),  or  that  the  judgment  is  of  a  char- 
acter which  the  court  cannot  pronounce  or  enforce  against  one  who 
is  beyond  its  jurisdiction  (De  La  Montanya  v.  De  La  Montanya,  112 
GaL  101;  53  Am.  St.  Rep.  165),  such  judgment,  being  necessarily 
void,  may  be  vacated  on  motion.  Though  a  court  has  had  jurisdic- 
tion both  of  the  parties  and  of  the  subject  matter,  such  jurisdiction 
may  have  terminated  or  have  been  suspended,  as  by  the  taking  of  an 
appeal  to  another  court,  or  by  the  filing  of  a  petition  to  remove  the 
cause  to  the  national  courts,  or  by  the  entry  of  a  final  judgment  and 
the  lapse  of  the  term:  Freeman  on  Judgments,  sees.  121, 135.  A  judg- 
ment subsequently  entered  is  void  in  the  extreme  sense  and  appears 
to  be  so  by  the  record,  and  may,  therefore,  be  at  any  time  vacated 
upon  motion:  North  American  etc.  Go.  v.  Colonial  etc.  Go.,  3  S.  Dak. 
590.  A  judgment  may  be  void  though  the  court  has  jurisdiction  over 
the  subject  matter  and  the  parties,  if  it  proceeds  to  dispose  of  mat- 
ters over  which  it  was  not  authorized  to  act  in  the  controversy  be- 
fore It,  or  to  grant  relief  of  a  character  which  it  has  no  power  to 
grant:  Freeman  on  Judgments,  sec.  120  c;  Reynolds  v.  Stockton,  43 
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N.  J.  Bq.  211:  3  Am.  St.  Rep.  806;  Searaster  v.  Blackstock,  83  Va. 
232;  5  Am.  St.  Rep.  202;  United  States  ▼.  Walker,  109  U.  S.  258.  Such 
Judgment,  may,  therefore,  he  vacated  on  motion,  whether  the  term 
has  ended  or  not:  Thomas  v.  American  etc.  Co.,  47  Fed.  Rep.  550. 

Jurisdictional   Infirmitie$   not    Disclosed    by   the  Record.— The  ques- 
tion about  which  there  is  the  greatest  doubt  and  upon  which  the 
decisions  are  most  irreconcilable  and  most  evenly  divided  Is  wheth- 
er, upon  a  motion  to  vacate  a  Judgment  for  want  of  jurisdiction,  in- 
terposed after  the  lapse  of  the  term,  the  court  may  grant  the  relief 
sought  where  the  jurisdictional  infirmity  is  not  apparent  upon  the 
record,  and  must,  therefore,  be  established  by  extrinsic  evidence, 
There  is  no  doubt  that  a  large  number  of  decisions  have  been  made 
sustaining  the  vacating  of  judgments  for  want  of  jurisdiction  not 
apparent  upon  the  face  of  the  record.    In  some  of  these  cases  the 
attention  of  the  court  seems  not  to  have  been  called  to  the  fact  that 
this  action  was  not  sustained  by,  or  was  inconsistent  with,  the  record 
In  the  cause.    In  many  Instances,  the  cases  relied  upon  in  the  opin- 
ion as  sustaining  the  action  of  the  court  did  not  do  so,  for  the  reason 
that  in  them  the  want  of  jurisdiction  appeared  by  the  record.     We 
apprehend,  however,  that  at  the  present  time  a  slight  preponderance 
of  the  authorities  supports  the  view  not  only  that  a  motion  to  vacate 
a  judgment  is  a  direct,  rather  than  a  collateral,  attack,  but,  further, 
that  if  the  ground  of  the  motion  is  want  of  jurisdiction  over  the 
parties,  this  absence  of  jurisdiction  may  be  established  by  extrinsic 
evidence,  whether  such  evidence  contradicts  that  found  in  the  rec- 
ord or  not:  Allen  v.  Rogers,  27  Iowa,  106;  Hanson  v.  Wolcott,  Id 
Kan.  208;  Coulbourn  v.  Fleming,  78  Md.  210;  Pattison  v.  Hughes,  80 
Md.  559;  St  Paul  Sav.  Bank  v.  Authier,  52  Minn.  08;  Heffner  v. 
Ounz,  29  Minn.  108;  Cotton  v.  McGehee,  54  Miss.  621;  Alabama  eta 
Ry.  Co.  v.  Bolding,  69  Miss.  255;  30  Am.  St  Rep.  541;  Vilas  v.  Pitts- 
burgh etc.  R.  R.  Co.,  123  N.  Y.  440;  20  Am.  St  Rep.  771;  Taylor  r. 
Granite  State  P.  Assn.,  136  N.  Y.  343;  32  Am.  St  Rep.  749;  Parker 
v.  Spencer.  61  Tex.  155;  Carr  v.  Commercial  Bank,  16  Wis.  50;  Shu- 
ford  v.  Cain,  1  Abb.  U.  S.  302.    It  was  said  in  a  comparatively  recent 
Pennsylvania  decision:  "The  court  has  no  power  to  strike  off  a  judg- 
ment except  for  want  of  jurisdiction  or  other  fatal  irregularity  ap- 
pearing on  the  face  of  the  record":  Philadelphia  v.  Jenkins,  162  Pa. 
St  451.    This  sentence  is  lamentably  ambiguous  in  that  it  cannot  be 
ascertained  therefrom  whether  the  qualifying  words  "appearing  on 
the  face  of  the  record*'  are  intended  to  be  applicable  to  the  want  of 
jurisdiction  or  only  to  the  irregularities.     Probably,  however,  they 
apply  to  the  latter  word  only,  for  in  a  decision  made  by  the  same 
court  at  the  same  term  a  judgment  was  directed  to  be  vacated  upon 
an  affidavit  showing  that  the  proceedings  resulting  in  the  judgment 
had  .been  taken  without  the  knowledge  or  consent  of  the  plaintiff, 
although,  after  the  rendition  of  the  judgment,  he  had  assigned  it  to 
a  third  person  for  the  purpose  of  collecting  it  and  accounting  for  the 
proceeds:  Vanderpool  v.  Vanderpool,  162  Pa.  St  394. 

Evidence  must  be  Clsar. — In  a  majority  of  the  cases  in  which  mo- 
tions to  vacate  judgments  for  want  of  jurisdiction  have  been  grant- 
ed, It  appeared  either  beyond  dispute  or  by  a  very  decided  preponder- 
ance of  the  evidence  that  the  process  had  not  been  served,  and  that 
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dally  affected,  and  the  opinion  of  the  court  showed  that  the  principles, 
the  interests  of  innocent  third  persons  were  not  likely  to  be  prejudU 
Involved  in  its  decision  had  not  been  given  the  consideration  which 
they  deserved.  Where  the  practice  prevails  of  permitting  a  motion- 
to  vacate  a  judgment  because  of  want  of  jurisdiction  to  be  granted 
upon  extrinsic  evidence,  the  courts  guard  as  much  as  possible  against 
the  evils  likely  to  result  from  such  practice  by  refusing  to  act  un- 
less the  evidence  offered  on  behalf  of  the  applicant  is  uncontradicated, 
or  the  preponderance  in  its  favor  is  so  great  as  to  leave  the  court 
little  or  no  doubt  of  its  truth:  Quarles  v.  Hiern,  70  Miss.  891;  Hunt 
v.  Childress,  5  Lea,  247;  United  States  v.  Gayle,  45  Fed.  Rep.  107. 

Mere  Defects  in  Form  or  Service  of  Process. — We  have  elsewhere 
shown  that  there  Is  a  substantial  difference  between  want  of  juris- 
diction and  a  defect  in  obtaining  it;  that  where  there  are  mere  ir- 
regularities In  the  issuing  or  form  of  process  or  in  the  manner  of  its 
service,  the  defendant  must  take  advantage  of  the  irregularity  by 
some  motion  or  proceeding  in  the  court  in  which  the  action  Is  pend- 
ing; and  that,  failing  to  do  so,  he  cannot  sucessfully  claim  that  the 
Judgment  against  him  is  void:  Freeman  on  Judgments,  sec.  126.  The 
application  of  this  principle  to  a  motion  to  vacate  a  judgment  after 
the  lapse  of  the  term  because  of  a  defect  in  the  process  or  its  ser- 
vice would  seem  to  require  the  denial  of  such  motion,  for  the  reason 
that  the  judgment  assailed  is  not  void.  The  cases  sustaining  the 
vacation  of  judgments  for  mere  defects  in  process  or  In  its  service 
(Simcock  v.  First  Nat.  Bank,  14  Kan.  529;  Ileffner  v.  Gunz,  29  Minn. 
108;  In  re  Charlebois,  6  Mont.  373),  will  generally  on  examination  be 
found  to  have  involved  defects  of  so  substantial  a  character  that 
the  process  or  its  service  might  very  properly  be  regarded  as  void. 
Perhaps  the  case  of  In  re  Charlebois,  G  Mont.  373,  may  be  regarded 
as  an  exception  to  this  rule.  Under  the  Revised  Statutes  of  that 
state,  the  notice  of  a  hearing  of  a  petition  for  the  probate  of  a  will 
was  required  to  be  published  at  least  three  times  upon  three  different 
days  of  publication,  if  published  in  a  weekly  newspaper.  An  order 
admitting  a  will  to  probate  in  a  case  in  which  the  notice  was  published 
but  twice  in  a  weekly  paper  was  declared  to  be  void,  and  an  order 
setting  aside  the  order  based  upon  such  inadequate  publication  was 
sustained.  The  affidavit  on  file  showed  that  the  publication  was  for 
two  consecutive  weeks  only.  In  December,  18S0,  an  order  was  en- 
tered admitting  the  will  to  probate,  and  reciting  that  due  notice  of  the 
time  and  place  appointed  for  the  bearing  of  such  petition  had  been 
given  to  all  persons  interested,  as  required  by  law.  The  estate  was 
subsequently  administered  upon,  and  in  September,  1881,  an  order 
was  entered  distributing  the  whole  of  the  estate  to  the  sole  legatee 
under  the  will.  Four  years  afterward  a  son  of  the  decedent  peti- 
tioned the  court  to  set  the  probate  of  the  will  aside  on  the  ground 
that  the  court  had  never  acquired  jurisdiction,  for  the  reason  'that 
the  notice  had  not  been  published  for  three  weeks.  The  court  held 
that  the  recital  found  in  the  order  admitting  the  will  to  probate*  did 
not  import  absolute  verity,  for  the  reason  that  it  contradicted  the 
record,  that  the  attack  was  not  a  collateral,  but  a  direct,  proceeding 
to  have  the  order  set  aside  and  held  for  naught,  and  therefore  that 
the  relief  sought  should  be  granted. 
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Of  course,  if  process  is  absolutely  void,  Its  service  cannot  confer 
Jurisdiction  upon  the  court  issuing  it  Hence  it  was  held  that  a  war- 
rant for  arrest  issued  by  the  clerk  of  the  court  in  the  absence  of  the 
judge,  and  contrary  to  a  rule  of  the  court,  was  void,  and  that  a  judg- 
ment based  tiiereon  should  be  vacated  on  motion:  The  Berkeley,  3S 
Fed.  Rep.  ©20. 

Cases  Denying  Right  to  Vacate  for  Want  of  Jurisdiction,  when  the 
Record  Does  not  Show  that  the  Judgment  is  Vo'd.— We  have  already 
indicated  our  conviction  that  those  decisions  warranting  the  vacating 
of  a  judgment  upon  a  motion  after  the  lapse  of  the  term  for  want  of 
jurisdiction  when  such  want  of  jurisdiction  is  not  apparent  from  the 
record,  are  unsound  in  principle  and  are  likely  to  lead  to  deplorable 
results  by  permitting  judgments  to  be  assailed  and  overthrown  upon 
extrinsic  evidence  and  after  the  lapse  of  such  considerable  periods 
of  time  that  there  is  always  great  danger  of  rendering  uncertain 
that  which  ought  to  be  regarded  as  certain,  and  either  of  encourag- 
ing laches  or  a  resort  to  false  evidence  which,  from  the  lapse  of 
time,  it  is  difficult,  if  not  impossible,  to  meet  and  overcome.  These 
and  other  considerations  have  led  the  courts  in  several  of  the  states 
to  hold  that  they  will  not  permit  a  motion  to  vacate  a  judgment 
made  after  the  lapse  of  the  term  to  be  supported  by  extrinsic  evi- 
dence: Pettus  v.  McGlannahan,  52  Ala.  55;  Newton  v.  Alabama  etc 
Ry.  Co.,  90  Ala,  468;  Kizer  etc.  Co.  v.  Mosely,  56  Ark.  544;  People 
v.  Goodhue,  80  Cal.  199;  People  v.  Harrison,  84  GaL  607;  Jacks  v. 
Baldez,  97  Oal.  91;  Whitney  v.  Daggett,  108  Gal.  232;  Drake  v.  Stead- 
man,  46  S.  G.  474.  In  some  other  states  substantially  the  same  result 
is  reached  by  limiting  the  effect  of  an  order  vacating  a  judgment  for 
want  of  jurisdiction  to  the  parties  to  the  action,  except  in  those 
Instances  where  the  record  discloses  the  want  of  jurisdiction,  or  at 
least  a  state  of  facts  sufficient  to  put  third  persons  upon  inquiry: 
Harrison  v.  Hargrove,  120  N.  G.  96;  58  Am.  St.  Rep.  781. 

Extrinsic  Evidence  in  Rebuttal — Supplying  Evidence  of  Jurisdic- 
tion.—When  a  motion  is  made  to  vacate  a  judgment  for  want  of 
jurisdiction,  and  extrinsic  evidence  is  relied  upon  by  the  applicant,  It 
may,  of  course,  be  opposed  by  other  extrinsic  evidence  contradicting 
it  The  application  may,  however,  be  made  upon  the  ground  that  the 
return  of  the  service  of  process  and  the  other  evidence  contained  in 
the  record  show  that  the  court  acted  without  jurisdiction.  In  this 
event,  the  question  must  arise  whether  by  any  means  the  record  may 
be  perfected  or  other  evidence  received  showing  that,  notwithstand- 
ing the  apparent  omission  of  some  fact  necessary  to  jurisdiction, 
such  fact  did,  nevertheless,  exist,  and  that  the  action  of  the  court, 
therefore,  was  not  in  the  absence  of  jurisdiction.  In  Relnhart  v. 
Lugo,  86  Gal.  395,  21  Am.  St.  Rep.  52,  the  very  extreme  position 
was  taken  that  the  judgment  of  the  court  was  dependent  for  its 
validity  solely  upon  there  being  in  the  record  at  the  time  it  was  en- 
tered sufficient  evidence  of  the  due  service  of  process,  and  that  no 
substantial  defect  In  this  evidence  could  subsequently  be  cured.  In 
a  note  to  this  case  we,  at  the  time  it  was  re-reported  in  this  series, 
expressed  our  conviction  that  it  was  Inconsistent  with  the  prior  de- 
cisions of  the  court  in  which  it  was  rendered,  and  maintained  that. 
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though  the  evidence  of  the  service  of  process  found  in  the  record  was 
insufficient,  the  evidence  thereof  could  be  amended  or  supplied,  not 
for  the  purpose  merely  of  authorizing  a  new  judgment  based  upon 
*uch  evidence,  but  to  show  that  the  judgment  previously  entered  was 
not  entered  without  jurisdiction,  and  was  not  therefore  void;  and  in 
support  of  this  contention  we  cited  Allison  v.  Thomas,  72  CaL  562; 
1  Am.  St  Rep.  829;  Estate  of  Newman,  75  Oal  218;  7  Am.  St  Rep. 
146;  Burr  v.  Seymour,  43  Minn.  401;  19  Am,  St  Rep.  245;  Shenandoah 
etc.  R.  R.  Co.  v.  Ashby,  86  Va,  232;  19  Am.  St  Rep.  898;  Frisk  T. 
Reigelman,  75  Wis.  499;  17  Am.  St  Rep.  198;  Freeman  on  Judgments, 
4th  ed.,  sec.  89  b.  The  court  whose  decision  was  thus  criticised 
thereafter  overruled  it,  quoting  our  language  and  adopting  our  views 
upon  this  subject:  Herman  v.  Santee,  103  Cal.  519;  42  Am.  St  Rep. 
145. 

Where  Term*  of  Court  have  been  Abolished.— In  some  of  the  states 
ma  in  California,  provisions  of  law  respecting  terms  of  court  have 
been  abrogated  by  statutory  or  constitutional  provisions.  Hence, 
there  is  In  those  states  no  such  thing  as  the  commencement  or  the 
ending  of  a  term  of  court  There  are  statutes,  however,  authorizing 
the  vacating  of  judgments  upon  motions  made  within  the  time  and 
for  the  grounds  therein  specified.  The  question  must  occasionally 
arise,  when  the  law  has  been  thus  changed,  whether  a  judgment  may 
be  vacated  at  all  unless  for  one  of  the  causes  specified  in  the  statute. 
Thus,  a  motion  was  made  within  a  very  few  days  after  the  entry 
of  a  judgment  against  a  corporation,  to  vacate  it  for  want  of  juris- 
diction* on  the  ground  that  the  person  upon  whom  service  of  process 
bad  been  made  as  the  agent  or  representative  of  the  corporation  was 
not  such  in  fact  at  the  time  the  service  was  made,  and,  therefore, 
in  contemplation  of  law,  process  had  not  been  served  upon  the  cor- 
poration at  all.  The  motion  was  not  supported  by  any  affidavit  of 
merits  tending  to  show  that  the  corporation  had  any  defense  what- 
ever to  the  action.  Relief  could  not,  therefore,  be  granted  under  the 
provision  of  the  statutes  of  the  state,  because  they  clearly  required, 
where  the  motion  was  made  pursuant  to  their  provisions,  that  it 
should  be  accompanied  by  an  affidavit  of  merits.  The  court  was  of 
the  opinion,  however,  that  though  the  statute  was  not  otherwise  ap- 
plicable, the  time  specified  therein  within  which  a  motion  could  be 
made  to  vacate  a  judgment  might  be  adopted  by  analogy  as  a  proper 
time  within  which  to  permit  such  a  motion  to  be  interposed,  though 
not  for  the  ground,  nor  under  the  circumstances,  under  which  relief 
was  sanctioned  by  the  statute.  The  court  declared  that,  under  the 
present  system  prevailing  in  that  state  under  which  terms  of  court 
bad  been  abolished,  a  motion  to  set  aside  a  judgment  must  be  made 
within  a  reasonable  time,  "and  perhaps,  following  the  analogy  of 
section  473.  six  months  might  be  considered  the  extent  of  a  reason- 
able time  for  any  motion;  but  however  that  may  be,  there  is  no 
•question  in  the  case  at  bar  as  to  reasonable  time,  because  the  mo- 
tion was  made  within  ten  days  after  the  judgment."  Furthermore, 
the  court  said:  "Where  a  return  shows  that  a  nonresident  was  per- 
sonally served  with  summons  within  the  state,  and  it  is  made  to  ap- 
pear to  the  court  that  such  return  was  false,  It  would  be  strange  if, 
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within  a  reasonable  time,  the  court  could  not,  upon  application,, 
set  aside  the  service  or  the  false  return  of  service,  and  vacate  the 
judgment  There  is  no  reason  why  in  such  a  case  the  nonresident 
should  be  put  to  the  necessity  of  an  independent  action.  We  hold, 
therefore,  that  where  a  nonresident  has  not  been  personally  served 
within  the  state,  the  court  has  power,  within  a  reasonable  time,  when 
It  finds  that  it  has  been  deceived  by  a  false  return  of  such  service 
within  the  state,  to  quash  the  service  of  summons,  and  vacate  the 
judgment":  Norton  v.  Atchison  etc.  R.  R.  Co.,  97  Cat  388;  33  Am. 
St  Rep.  188. 

Vacating  became  the  Appearance  by  an  Attorney  was   Unauthorized. — 
Whether  relief  may  be  had  against  a  judgment  where  process  has> 
not  been  served  and  the  appearance  of  the  party  complaining  has 
been  entered  by  an  attorney  not  authorized  to  do  so  is-  a  question 
upon  which  the  authorities  are  in  Irreconcilable  conflict    If  relief 
is  sought  by  an  independent  suit  In  equity,  perhaps  a  majority  of 
them  affirm  that  it  may  be  granted    irrespective  of    the  question 
whether  the  attorney  who  entered  such  appearance  was  responsible  or 
Irresponsible:  Freeman  on  Judgments,  sec.  499;  note  to  Bunton  v.  L#y- 
ford,  75  Am.  Dec.  14(5-151;  Great  etc.  Co.  v.Woodmas  etc.  Co.,  12  Colo~ 
4(5;  13  Am.  St.  Rep.  204;  Corbett  v.  Timmerman,  95  Mich.  581;  35  Am. 
St.  Rep.  58(5;  Winters  v.  Means.  25  Neb.  241;  13  Am.  St  Rep.  4«9; 
McEachern  v.  Brackett.  8  Wash.  052;  40  Am.  St  Rep.  922.    Certainly 
a  suit  in  equity  is  better  adapted  than  a  motion  in  the  original  action 
for  obtaining  and  presenting  the  evidence  necessary  to  the  decision 
of  the  question,  whether  the  act  of  the  attorney  was  authorized  or 
not    In  those  states  in  which  a  motion  to  vacate  a  judgment  for 
want  of  jurisdiction  may  be  granted  though  made  after  the  lapse  of 
the  term  and  supported  by  extrinsic  evidence  only,  the  fact  that  the 
defendant  has  appeared  by  an  attorney  having  no  authority  to  enter 
such  appearance  cannot  constitute  any  obstacle  to  the  granting  of  a 
motion,  unless  the  fact  of  such  appearance  was  known  to  the  de- 
fendant and  he  has  been  guilty  of  laches  in  delaying  for  an  unrea- 
sonable time  In  seeking  relief  therefrom:  Kenyon  v.  Scherck,  52  111. 
882;  Bradley  v.  Welch,  l'>0  Mo.  258;  Winters  v.  Means,  25  Neb.  241; 
13  Am.  St  Rep.  489;  McKelway  v.  Jones,  17  N.  J.  L.  345;  Vilas  v. 
riattsburgh  etc.  R.  R.  Co.,   123    N.  Y.  440;  20  Am.  St  Rep.  171; 
l'ates  v.  Horanson,  7  Rob.  (N.  Y.)  12;  Bryn  Mawr  N.  B.  v.  James,. 
152  Pa.  St.  3(54;  Latimer  v.  Latimer,  22  S.  C.  257;  Woods  v.  Dickinson, 
7  Mackey,  301.    Even  where  an  attorney  has    been  authorized    to 
appear,  relief  may  sometimes  be  obtained  on  motion  from  a  judg- 
ment procured  in  consequence  of  his  disregarding  the  instruction* 
of  his  client  or  acting  in  bad  faith  toward  him.    Thus  if  a  judgment 
Is  entered  upon  an  agreement  of  counsel,  against  the  prohibition  of 
his  client,  it  will  be  vacated  upon  an  application  seasonably  made. 
though  payment  of  such  judgment  has  been  made  to  such  attorney. 
If  the  parties  can  be  placed  in  statu  quo:  Dalton  v.  West  End  etc. 
Ry.  Co.,  159  Mass.  221;  38  Am.  St.  Rep.  410.    A  wife,  sued  for  a  di- 
vorce in  a  state  of  which  she  was  a  nonresident,  employed  counsel  to 
appear  and  file  an  answer  for   her   therein.    Afterward,  a  contro- 
versy arose  between  her  and  her  attorney  respecting  payment  for 
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his  services,  the  result  of  which  was,  that  without  any  consultation 
with,  or  notification  to,  her  he  withdrew  his  appearance  and  answer, 
and  permitted  the  cause  to  be  tried  as  for  want  of  an  answer  and  a 
Judgment  thereon  to  be  entered  granting  the  divorce.    Some  months 
afterward,  on  being  informed  of    these  facts,  she  moved  that  the 
Judgment  be  vacated  and  that  she  be  allowed  to  file  an  answer  to  the 
complaint    This  motion  was  denied  in  the  trial  court,  but  its  action 
was  reversed  upon  appeal  upon  the  ground  that  there  was  no  excuse 
in  law  or  in  morals  for  the  abandoning  of  the  cause  by  the  attorney 
without  giving  his  client  ample  notice  and  a  full  opportunity  to  pro- 
cure other  counsel  to  defend  the  cause,  and  that  the  judgment  was 
entered  upon  default  after  an  answer  had  been  Interposed.    In  this 
case,  however,  it  appeared  by  an  inspection  of  the  record  not  only 
that  an  answer  bad  been  filed,  but  that  the  attorney  had  withdrawn 
isuch  answer,  for  the  reason  that  the  defendant  had  refused  to  pay 
him  a  reasonable  retainer  fee.    The  court  said:  "We  unhesitatingly 
characterize  the  course  of  counsel  in  attempting  to  withdraw  the  an- 
swer as  an  act  of  bad  faith,  and  as  such  it  was  an  act  beyond  the 
scope  of  an  attorney's  authority,  and  hence,  In  legal  contemplation, 
the  act  was  without  binding  force  or  effect.   The  nature  of  the  pre- 
tended act  of  withdrawal  and  the  motive  with  which  it  was  done 
were  spread  out  in  writing  upon  the  records  of  the  district  court  be- 
fore the  default  was  entered,  and  hence  we  hold  that  it  was  error  iu 
the  court  below  to  direct  the  entry  of  a  default  judgment  in  the  case. 
The  judgment  in  its  very  inception  was  tainted  with  the  vice  of  irreg- 
ularity, and  hence,  under  the  settled  practice,  was  vulnerable  to  attack 
by  motion  to  set  it  aside  as  an  illegal  judgment.    The  defendant  had 
the  right  to  move  the  court  below  to  set  it  aside,  and,  In  doing  so,  the 
defendant  was%not  in  the  attitude  of  appealing  to  the  favor  of  the 
trial  court":  Nichells  v.  Nichells,  5  N.  Dak.  125;  57  Am.  St  Rep.  540. 
Notwithstanding  the  decided  preponderance  of  authority  sustaining 
orders  vacating  judgments  on  motions  after  the  lapse  of  the  term 
because  based  on  the  unauthorized  appearance  of  attorneys,  we  can- 
not yield  to  them  our  assent,  and  think  it  extremely  dangerous  to 
act  in  such  cases  where  the  judgment  and  all  the  proceedings  are 
regular  on  their  face,  unless  such  action  is  by  an  Independent  suit  in 
equity,  where  the  trial  is  more  likely  than  a  mere  motion  to  develop 
the  truth  respecting  the  contention  of  the  parties,  and  where  the 
court  will  be  controlled  by  the  application  of  the  rule  that  where 
the  equities  are  equal,  the  legal  title  prevails,  or,  in  other  words, 
will  not  grant  relief  against  a  defendant  whose  equities  are  of  as 
high  a  character  and  as  worthy  of  protection  as  are  those  of  the 
complainant:  Denton  v.  Noyes,  6  Johns.  298;  5  Am.  Dec.  237;  Amer- 
ican etc.  Co.  v.  Oakley,  9  Paige,  496;  38  Am.  Dec.  561;  Ohadbourn  v. 
Johnston,  119  N.  C.  282;  University  v.  Lassiter,  83  N.  0.  38. 

Fraud  in  the  procurement  of  a  judgment  is  a  most  potent  ground 
for  relief  therefrom  when  the  party  aggrieved  is  proceeding  by  a 
suit  in  equity.  In  nearly  aU,  if  not  in  all,  of  the  states  of  this  Union 
statutes  have  been  enacted  authorizing  courts  to  grant  relief  to  par- 
ties against  whom  judgments  have  been  entered  through  their  in- 
advertence, mistake,  or  excusable  neglect,  or  through  fraud  practiced 
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upon  them  by  their  adversaries.   When  proceeding  under  these  stat- 
utes there  can  be  no  doubt  that  fraud    practiced  upon  a  litigant, 
whereby  he  has  been  prevented  from  presenting  his  cause  of  action 
or  of  defense  upon  the  merits  Is  sufficient  to  entitle  him  to  relief 
from  a  judgment  entered  against  him,  if  he  applies  therefor  within 
the  time  and  In  the  manner  prescribed  by  statute:    Chambliss  t. 
Reppy,  64  Ark.  639.    We  apprehend,  however,  that  these  statutes  may 
operate  as  a  limitation  upon  the  pre-existing  common-law  authority 
of  the  court  to  act,  to  the  extent  of  requiring  it  to  refuse  relief  by 
motion  when  the  applicant  has  not  proceeded  within  the  time  pre- 
scribed.  Fraud  in  the  procurement  of  a  judgment  rarely  or  never 
appears    from  an  inspection  of    the   record.    Hence,  If    this  be  a 
ground  for  vacating  the  judgment,  it  must  necessarily  be  supported 
by  extrinsic  evidence,  for  none  other  can  exist,  and  for  this  reason 
we  approve  those  decisions  which,  when  the  term  at  which  a  judg- 
ment has  been  entered  has  expired,  and  there  is  no  statute  author- 
izing a  party  to  apply  for  relief  by  motion  after  that  term,  hold 
that  he  should  be  required  to  proceed  by  a  suit  in  equity:  Fowler  v. 
Poor,  83  N.  O.  460;  Byrne  v.  Trice,  96  N.  0.  243;  Sharp  v.  Danville 
etc.  Ry.  Co.,  106  N.  G.  308;  19  Am.  St  Rep.  633.   We  confess,  how- 
ever, that  our  views  upon  this  subject  do  not  receive  any  consider- 
able support  from  the  reported  decisions  of  the  courts.   A  majority 
of  them  affirm  that  courts  have  an  inherent  authority  to  vacate  their 
judgments,  whether  the  term  has  lapsed  or  not,  for  fraud  practiced 
In  their  procurement:   Mcintosh  v.  Commissioners,    13    Kan.    171; 
Taylor  v.  Slndall,  34  Md.  38;  Dial  v.  Farrow,  1  McMulL  292;  36  Am. 
Dec.  267;  In  re  Fisher,  16  Wis.  611;  In  re  O'NeuTs  Estate,  90  Wla. 
480;  Cannan  v.  Reynolds,  6  EL  &  B.  301;  PhiUlpson  v.  Earl  of  Egre- 
mont,  6  Ad.  &  E.v  N.  S.,  687;  though  In  some  of  thet states  this  au- 
thority is  spoken  of  as  being  vested  only  in  courts  of  record  and  aa 
not  capable  of  being  exercised  by  courts  of    limited  jurisdiction: 
Stettauer  v.  Chicago  etc.  Co.,  62  111.  App.  81.    In  some  Instances  in 
which  relief  has  been  granted,  the  motion  to  vacate  the  judgment 
necessarily  involved  an  attack  upon  the  cause  of  action,  as  where 
it  was  claimed  that  the  notes  for  which  judgment  was  confessed 
had  been  obtained  from  the  makers  by  fraud  in  representing  to  them 
that  the  notes  were  ordinary  promissory  notes  such  as  they  had 
been  in  the  habit  of  giving,  whereas  the  notes  were  In  fact,  and  un- 
known to  them,  judgment  notes:  Kingman  v.  Reinemer,  166  I1L  208b 
Collusion.— It  a  judgment  is  procured  or  suffered  by  collusion  of 
the  parties  thereto  for  the  purpose  of  affecting  a  third  person,  he 
can  collaterally  Impeach  It  for  such  fraud  or  collusion,  and  may 
thereby  escape  its  effect  whether  It  is  urged   against    him  as  res 
judicata  or  for  some  other  purpose:  Freeman  on  Judgments,  sees. 
250,  334,  836.    There  are  probably  few,  if  any,  circumstances  under 
which  such  a  third  person  could  procure  the  vacation  of  the  judg- 
ment on  motion,  for  such  vacating  would  necessarily  relieve  the  par- 
ties therefrom,  and  the  court,  finding  that  he  against  whom  it  was 
entered  had  suffered  it  for  some  fraudulent  purpose,  would  not  Inter- 
fere in  his  behalf  or  for  his  protection.    But  a  judgment  is  some- 
times procured  against  a  litigant  by  the  collusion  of  his  attorneys 
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or  other  agents  representing  him  In  the  litigation  with  his  adver- 
sary. A  familiar  Instance  of  this  exists  when  one  of  the  parties  is 
a  corporation  represented  by  its  board  of  directors,  or  by  some  other 
agents  who  collude  for  the  purpose  of  enabling  plaintiff  to  procure  a 
Judgment  against  the  corporation.  In  such  cases  and  in  every  case  in. 
which  it  appears  that  a  judgment  is  unjust  and  Is  due  to  collusion 
between  one  party  and  an  agent  or  representative  of  the  other,  the 
latter,  If  innocent,  is  en-titled  to  have  the  judgment  against  him  va- 
cated upon  motion,  for  such  collusion  is  but  a  species  of  fraud,  and, 
as  we  have  already  shown,  courts  have  inherent  power  to  set  aside 
judgments  procured  by  fraud  practiced  by  one  litigant  upon  another: 
Sturm  v.  School  Diet.,  45  Minn.  88. 

Mistake  is  sometimes  spoken  of  as  a  ground  for  vacating  a  judg- 
ment upon  motion.   As  related  to  the  subject  here  under  discussion, 
mistakes  may  be  divided  into  three  classes:   1.  Those  of  clerks  of 
courts  entering  judgments  without  authority  or  in  a  manner  different 
from  that  directed  by  the  decision  of  the  court;  2.  Mistakes  of  the 
parties,  or  of  some  of  them,  or  of  their  counsel  inducing  them  to 
consent  to  or  cause  to  be  entered  a  judgment  which,  but  for  such 
mistake,  would  not  have  been  entered  at  all,  or,  at  least,  not  entered 
In  the  form  in  which  it  was  assented  to;  and  8.  Mistakes  of  the 
judge  whereby  he  was  Induced  to  direct  the  entry  of  a  judgment 
when  otherwise  he  would  have  refrained  from  giving  judgment  at 
all,  or  would  have  given  one  substantially  different  from  that  direct- 
ed to  be  entered.    If  a  clerk  enters  a  judgment  when  not  authorized 
to  do  so,  it  is  doubtless  void,  and  may  be  vacated  at  any  time  for 
that  reason:  Mickler  v.  Reddick,  38  Fla.  841.    If,  through  his  mistake, 
the  judgment  as  entered  does  not  conform  to  the  decision  of  the 
court,  its  entry  may  be  corrected  in  the  exercise  of  the  authority  of 
the  court  to  amend  its  records  so  as  to  compel  them  to  speak  the 
truth,  and  there  may  be  instances  in  which  the  court,  instead  of 
directing  such  amendment,  may  wholly  vacate  the  judgment  entry 
with  a  view  of  thereafter  directing  and  having  entered  such  a  judg- 
ment as  it  deems  proper:  Merrick  v.  Baltimore,  43  Md.  219;  Petrie 
▼.  Hamilton  College,  92  Hun,  81;    United    States  v.  McKnight,^  1 
Cranch  C.  C.  84.    No  case  involving  mistakes  of  the  second  class 
named  above  has  come  within  our   observation,  unless    It  be  one 
where  the  mistake  was  of  a  very  remarkable  character  and  influ- 
enced both  the  counsel  and  the  court   Jurors  who  were  required 
to  assess  damages  were  furnished  with  blank  forms  of  a  verdict, 
one  for  the  petitioners  and  another  for  the  respondents.    They  agreed 
upon,  and  filled  out,  the  verdict  for  the  petitioners,  but,  through 
mistake,  omitted  to  sign  it  and  signed  the  verdict  for  the  respond- 
ents.   The  petitioners,  having  received  information  from  the  jurors 
that  the  verdict  was  in  their  favor,  so  advised  their  counsel,  and  he, 
relying  on  the  Information  nnd  without  inspecting  the  verdict,  moved 
the  court  to  accept  It,  and  It  was  accepted  and  acted  upon  accord- 
ingly.   At  a  'subsequent  term  a  petition  was  presented  praying  that 
the  judgment  founded  upon  such  verdict  be  set  aside.    The  court 
thought  it  was  clear  that  it  had  power,  In  the  exercise  of  a  judicial 
discretion,  to  order  the  cause  to  be  brought  forward  for  the  pur* 
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pose  of  vacating  the  previous  erroneous  order  and  making  such 
disposition  of  the  case  as  the  rights  of  the  parties  might  require: 
Capen  v.  Stoughton,  10  Gray,  3G5.    In  a  case  in  one  of  the  federal 
courts,  a  decree  was  vacated  by  the  judge  upon  the  ground  that  it 
was  a  final  decree,  but  that  when  handed  to  him  for  signature  it 
was  represented  to  be  interlocutory,  and  he  signed  it  in  that  belief 
without  reading  it,  and  allowed  it  to  be  entered  of  record  under  a 
misapprehension  as  to  its  true  character.    In  disposing  of  this  case, 
it  was  said:  "It  may  be  conceded  that  if  the  decree  had  been  ex- 
pressed in  terms  which  were  known  to  the  judge  when  he  entered 
it,  and  he  merely  misconceived  the  import  or  legal  effect  of  the 
language  employed,  then  the  mistake  would  have  been  one  of  law— 
an  error  of  judgment— such  as  no  court  can  correct,  on  a  mere  mo- 
tion, after  the  lapse  of  the  term,  by  modifying  the  erroneous  judg- 
ment, or  by  setting  the  same  aside.    But  such  was  not  the  case.    The 
respondent  did  not  read  the  proposed  decree.    He  relied  on  the  state- 
ment of  counsel  who  had  prepared  it  that  it  was  an  interlocutory 
order,  and,  on  that  representation,  it  was  allowed  to  be  spread  on  the 
records  of  the  court    The  judge  acted  under  a  mistake  of  fact;  his 
judgment  was  not  invoked,  and  was  not  expressed,  with  respect  to 
any  of  the  terms  or  provisions  of  the  alleged  decree,  and  Tor  that 
reason  it  was  not,  in  any  proper  sense,  a  judicial  act    We  think, 
therefore,  that  on  the  state  of  facts  disclosed  by  the  return,  the  re- 
spomlent  did  not  exceed  his  powers  in  vacating  the  final  decree  at 
the  October  term,  1893,  when  his  attention  was  called  to  the  char- 
acter of  that  decree.    We  are  of  opinion  that  when,  by  a  mistake 
of  the  judge,  induced  by  erroneous  statements  of  counsel,  a  decree 
has  been  entered  of  record,  which  the  judge  did  not  examine  or  ap- 
prove, and  did  not  intend  to  enter,  such  a  decree  may  be  set  aside, 
on  motion,  after  as  well  as  before  the  expiration  of  the  term.    We 
can  conceive  of  no  reason  why  the  parties  to  a  suit  or  the  court 
for  that  matter,  should  be  bound  to  any  greater  extent  by  a  decree 
of  that  kind  than  by  a  judgment  or  decree  erroneously  entered  in 
consequence  of  a  mistake  of  the  clerk  as  to  the  character  of  a  judg- 
ment directed  to  be  entered.    In  both  cases  the  record  is  affected 
with  the  same  vice,  and  it  is  made  to  bear  witness  to  judicial  action 
that  was  never  in  fact  taken":  United  States  t.  Williams,  67  Fed. 
Rep.  384. 

Vacating  for  Error.  —The  courts  substantially  agree  that  a  Judg- 
ment ought  not,  after  the  lapse  of  the  term,  to  be  vacated  on  mo- 
tion for  error,  except  where  such  error  is  made  the  ground  of  a 
motion  for  a  new  trial  or  for  some  other  revisory  or  appellate  pro- 
ceeding, and  they  agree  quite  as  unanimously  that  a  Judgment  may, 
after  the  lapse  of  the  term,  be  vacated  on  motion  for  an  irregularity. 
In  irregularly  entering  a  judgment  there  is  necessarily  error,  and 
we  may  have  difficulty  in  determining  what  the  courts  mean  by  an 
error,  and  what  by  an  irregularity,  in  the  sense  in  which  they  em- 
ploy these  words  when  discussing  this  topic.  A  motion  to  vacate  a 
judgment  is,  nevertheless,  not  a  corrective  or  appellate  proceeding, 
nor  is  it  Intended  that  one  aggrieved  by  an  error  or  irregularity,  such 
as  is  commonly  corrected    upon    appeal,  shall    have    an    election 
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whether  he  will  seek  relief  by  an  appeal  or  by  a  motion.    In  attempt- 
ing to  formulate  a  test  by  which  to  distinguish  between  error  and 
irregularity  the  supreme  court  of  North  Carolina  said:  "An  errone 
ous  judgment  is  one  rendered  according  to  the  course  and  practice 
of  the  courts,  but  contrary  to  law,  as  where  it  is  for  one  party  where 
it  should  be  for  the  other,  or  for  too  little  or  too  much.    An  irregulat 
judgment  is  one  contrary  to  the  course  and  practice  of  the  courts,  as 
judgment  without  service  of  process":  Wolfe  v.  Davis,  74  N.  0.  597, 
599;  Ricks  v.  Stancill,  119  N.  G.  99;  Orris  v.  Elliott,  65  Mo.  App.  96. 
If  a  cause  is  brought  regularly  on  for  trial  or  is  regularly  submitted 
for  decision,  though  upon  default,  and  the  court  makes  some  errone- 
ous ruling  or  decision  during  the  progress  of  the  trial,  or  draws  an 
incorrect  conclusion  from  the  evidence  or  from  the  findings  or  con- 
ceded facts,  or  erroneously  determines  the  pleadings  of  a  party  to  be 
sufficient  or  insufficient,  its  action  is  not  Irregular,  and  its  judgment 
may  not  be  vacated  after  the  close  of  the  term  on  the  ground  that  its 
action  was  in  some  respects  erroneous:  Brown  v.  Bennett,  55  Qa. 
189;  Clements  v.  Empire  etc.  Go.,  96  Qa.  319;  Sexton  v.  Rock  Island 
etc.  Co..  49  Kan.  153;  Green  v.  Hamilton,  16  Md.  317;  77  Am.  Dec. 
295;  Alabama  etc.  Ry.  Go.  v.  Boldlng,  69  Miss.  255;  30  Am.  St  Rep. 
541;  Harbor  v.  Pacific  R.  R.f  32  Mo.  423;  Peake  v.  Redd,  14  Mo. 
79;  State  v.  Horton,  89  N.  G.  581;  Loomis  v.  Rice,  37  Wis.  262;  Mc- 
Bride  v.  Wright,  75  Wis.  306;  GUberUArnold  etc.  Co.  v.  G'Hare,  93 
Wis.  194;  Bank  of  United  States  v.  Moss,  6  How.  31;  Assignees  v. 
Dorsey,  2  Wash.  C.  C.  433;  Chairman  v.  Charman,  16  Ves.,  Jr.,  115. 
A  judgment  cannot,  therefore,  be  vacated  after  the  lapse  of  the 
term  on  the  ground  that  the  cause  was  dismissed  on  account  of  an 
erroneous  ruling  of  the  court  that  the  complaint  was  insufficient  to 
entitle  the  plaintiff  to  relief:  East  Tennessee  etc.  Ry.  Co.  v.  Greene, 
95  Ga.  35;  nor,  on  the  other  hand,  because  the  court  erred  in  de- 
termining the  complaint  to  be  sufficient  when  it  did  not  state  facts 
disclosing  a  cause  of  action  against  the  defendant:  State  v.  Tate, 
109  Mo.  265;  32  Am.  St.  Rep.  664;  Hall  v.  Lane,  123  Mo.  633;  or  that 
the  judgment  was  based  upon  an  alleged  mechanic's  lien,  and  the 
statement  or  claim  of  lien  was  imperfect  and  not  sufficient  to  sup- 
port it:  Caldwell  v.  Garter,  153  Pa.  St.  310;  nor  because  the  court  did 
not  submit  to  the  jury  all  the  Issues  which  ought  to  have  been  sub- 
mitted: May  v.  Stimson  etc.  Co.,  119  N.  C.  96.    Gf  course,  if  the 
errors  on  account  of  which  the  party  seeks  to  vacate  the  judgment 
have  been  committed  after  the  questions  involved  were  presented  to 
a  court  or  judge,  and  deliberately  decided,  no  one  would  claim  that 
he  could  revise  his  rulings  after  the  lapse  of  the  term  by  vacating 
the  judgment  on  motion.    Hence  the  cases  in  which  those  questions 
have  been  presented  have  been  those  in  which  the  judgment  as- 
sailed was  upon  default  or  given  in  such  other  circumstances  that 
it  did  not  appear  that  the  question  had  actually  been  presented  to 
the  court,  or  that  it  had,  after  consideration,  committed  the  errors 
complained  of.    We  do  not  understand  that  a  judgment  regularly 
entered  upon  default  or  by  confession  is  any  more  subject  to  attack 
by  motion  to  vacate  it  than  if  it  were  the  result  of  a  trial  and  ren- 
dered after  a  most  able  and  persistent    defense.    If,   however,  a 
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judgment  upon  confession  or  default  Is  entered  by  a  clerk  of  a  court 
In  a  case  where  he  Is  not  authorized  to  enter  It,  It  Is  Irregular  rather 
than  erroneous.  Hence,  If  an  action  Is  supported  only  by  a  note 
and  a  warrant  of  attorney  to  confess  judgment  thereon,  and  such 
warrant  does  not  confer  authority  to  act  after  the  note  is  barred  by 
the  statute  of  limitations,  the  judgment  may  be  vacated  on  motion: 
Matzenbaugh  y.  Doyle,  156  111.  331. 

Irregularitiei.— It  sufficiently  appears  from  what  we  have  already 
stated  that  a  judgment  may,  after  the  close  of  the  term,  be  vacated 
on  motion  for  irregularity.  Where  this  remedy  is  available,  It  should 
be  resorted  to  instead  of  seeking  relief  by  an  independent  suit  or 
action:  Garter  v.  Rountree,  100  N.  C.  20;  Grant  v.  Harrell,  100  N.  C. 
78.  There  are  numerous  decisions  purporting  to  affirm  the  power  of 
courts  to  vacate  judgments  for  irregularity  regardless  of  the  lapse 
of  the  term:  Craig  v.  Wroth,  47  Md.  281;  Downing  v.  Still,  43  Mo. 
300;  Doan  v.  Holly,  27  Mo.  256;  Harkness  v.  Austin,  36  Mo.  47; 
Keaton  v.  Banks,  10  Ired.  381;  51  Am.  Dec.  393;  Dick  v.  McLaurin, 
63  N.  0.  185;  Huntington  v.  Finch,  3  Ohio  St  445;  O'Hara  v.  Baum, 
82  Pa.  St  416.  We  apprehend  that  this  general  statement  must  be 
received  with  caution.  It  is  not,  we  suppose,  sufficient  that  some 
Irregularity  has  occurred  during  the  progress  of  the  proceeding  not 
Inducing  or  leading  to  the  entry  of  the  judgment  at  the  time  when 
and  the  circumstances  under  which  it  was  entered.  If,  on  the  other 
hand,  by  the  general  law  or  the  rules  of  the  court  the  party  in 
whose  favor  judgment  was  entered  was  not  then  entitled  to  have  it 
entered,  its  entry  may  operate  as  a  surprise  to  his  adversary,  who,  if 
not  himself  in  fault  is  entitled  to  have  undone  that  which  ought 
not  to  have  been  done.  To  say  that  a  judgment  may  always  be 
vacated  for  irregularity  is,  therefore,  misleading.  The  irregularity 
for  which  relief  may  thus  be  granted  is  restricted  to  the  taking  or 
entering  of  a  judgment  at  a  time  when  the  proceedings  in  the  cause 
had  not  reached  a  stage  at  which  the  party  taking  judgment  was 
entitled  to  do  so,  as  where  a  clerk  enters  judgment  by  default  in  a 
class  of  cases  in  which  he  is  not  authorized  to  act:  Oliphant  v.  Whit- 
ney, 34  Gal.  25;  Wharton  v.  Harlan,  68  Gal.  422;  or  before  the  time 
for  answering  has  expired:  Browning  v.  Roane,  0  Ark.  854;  50  Am. 
Dec.  218;  Walters  v.  Walters,  132  111.  467;  Branstetter  v.  Bives,  34 
Mo.  818;  Mailhouse  v.  Inloes,  18  Md.  328;  or  before  process  has  been 
returned  or  judgment  is  entered  by  the  court:  Graff  v.  M.  &  H.  Trans. 
Go.,  18  Md.  864;  as  for  want  of  an  answer  when  an  answer  is  at  the 
time  on  file:  Norman  v.  Hooker,  35  Mo.  366;  Knowles  v.  Fritz,  58 
Wis.  216;  or  in  the  absence  of  some  notice  which  the  plaintiff  Is'  re- 
quired to  give:  Fenton  v.  Garlick,  6  Johns.  288;  or  when  the  cause 
is  put  down  for  trial  and  tried  without  notice  to  the  adverse  party, 
he  being  entitled  to  such  notice  under  the  rules  of  the  court;  People 
r.  Bacon,  18  Mich.  247;  Edwards  v.  Woodruff,  00  N.  Y.  306;  or  judg- 
ment is  entered  while  an  order  of  reference  remains  unexecuted- 
Stacker  v.  Cooper  Circuit  Court,  25  Mo.  401.  It  has  also  been  held 
that  a  judgment  may  be  vacated  because  the  court  acted  without  a 
jury  when  the  law  entitled  the  party  to  a  jury  trial:  Cowles  v. 
Hayes,  60  N.  O.  406.   This,  however,  seems  to  partake  more  of  the 


Tune,  1897.]  Furman  v.  Furman,  655 

character  of  an  error  than  of  that  of  an  irregularity.    The  tendency 
of  the  more  recent  decisions  Is  to  limit  the  right  to  vacate  a  judg- 
ment for  irregularity  to  those  cases  in  which  it  appears  that  the 
moving  party  has  been  substantially  prejudiced  by  the  alleged  irreg- 
ular action:  Jones  v.  San  Francisco  etc.  Co.,  14  Nev.  172;  Roberts  v. 
Allman,  106  N.  G.  391.    Thus,  where  judgment  was  entered  against 
an  infant  in  an  action  in  which  there  had  been  some  Irregularity 
In  the  service  of  process,  but  in  which  a  guardian  ad  litem  had  been 
appointed  for  him,  It  did  not  appear  that  any  injustice  had  been 
Intended  or  resulted,  and  it  was  subsequently  sought  to  vacate  the 
judgment  after  the  lapse  of  the  term,  the  court  said:  "It  is  true,  as 
the  counsel  for  the  appellant  insisted  upon  in  the  argument,  that  a 
motion  In  the  action  to  set  aside  the  judgment  for  irregularity  will 
be  entertained  by  the  court,  If  it  shall  be  made  within  a  reasonable 
period  after  it  was  granted.    This,  however,  does  not  Imply  that  every 
judgment  infected  in  any  degree,  directly  or  indirectly,  by  some 
irregularity  in  the  course  of  the  action  leading  to  it,  will  be  set  aside. 
Some  irregularities  are  unimportant  and  do  not  affect  the  substance 
of  the  action,  or  the  proceedings  in  it;  there  are  others  of  more  or 
less  importance  that  may  be  waived  or  cured  by  what  may  take 
place  or  may  be  done  in  the  action  after  that  happens;  and  there 
are  yet  others  so  serious  in  their  nature  as  to  destroy  the  efficacy  of 
the  action  and  render  the    judgment  in  it  inoperative  and  void. 
Whether  the  court  will  or  will  not  grant  such  a  motion  in  any  case 
must  depend  upon  a  variety  of  circumstances  and  largely  upon  their 
peculiar  application  to  the  case  in  which  the  motion  shall  be  made. 
Generally,  a  judgment  will  be  set  aside  only  when  the  Irregularity 
has  not  been  waived  or  cured,  and  it  has  been,  or  may  be,  such  as 
to  work,  or  may  yet  work,  serious  injury  to  the  party  complaining 
interested  in  it,  or  when  the  judgment  is  void":  Williamson  v.  Hart- 
man,  92  N.  G.236;  Peoples  v.  Norwood,  94  N.  C.167;  Stancill  v.  Gay,  92 
N.  G.  455;  Glemson  etc.  College  v.  Pickens,  42  S.  G.  511;  New  York  etc. 
8oc.  v.  Tabernacle  etc.  Church,  10  App.  Div.  288.   Therefore,  though 
an  order  confirming  a  sale  of  real  property  was  made  after  the  death 
of  the  defendant  and  without  notice  to  his  heirs,  the  court  refused 
to  vacate  it,  because  it  did  not  appear  that  the  moving  party  had 
In  any  way  been  prejudiced  by  this  irregular  action:  Everett  v.  Rey- 
nolds, 114  N.  G.  366.    If  the  alleged  Irregularity  is  one  which  was 
presented  for  the  consideration  of  the  court  before  judgment  was 
entered,  or  is  one  which  must  be  presumed  to  have  been  so  pre- 
sented, the  court,  in  proceeding,  committed  an  error  which  must  be 
corrected,  if  at  all,  by  some  appellate  or  correctory  proceeding,  and 
relief  from  its  erroneous  action  cannot  be  procured  by  moving,  after 
the  lapse  of  the  term,  for  the  vacation  of  sthe  judgment:  Milwaukee 
etc.  Assn.  v.  Ja  god  sic  ski,  84  Wis.  35. 

The  Entry  of  Judgment  for  or  against  a  Deceased  Person  is  always 
Irregular.  If  the  court  had  not  acquired  jurisdiction  over  him  in  his 
lifetime,  it  is  void;  and  there  are  decisions  taking  the  extreme  view 
that  it  is  void  whether  the  court  had  thus  acquired  jurisdiction  or 
not:  Freeman  on  Judgments,  sees.  140,  153.  If,  by  the  decisions  of 
the  courts  of  the  state  where  the  question  is  presented,  a  judgment 
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rendered  for  or  against  a  deceased  person  is  absolutely  void,  ft  must 
necessarily  be  vacated  on  motion,  regardless  of  the  time  of  its  en- 
try.   The  better  opinion,  however,  is  that  after  a  court  has  acquired 
jurisdiction  of  a  party,  whether  plaintiff  or  defendant,  it  is  author- 
ized to  proceed  to  judgment.    If  he  dies,  it  cannot  do  this  regularly 
without  suggesting  his  death  and  the  making  of  his  representatives 
parties  in  his  place.   As  jurisdiction,  however,  continues,  an  error 
or  irregularity  in  its  exercise  cannot  make  the  judgment  void,  but 
voidable  only.    Nevertheless,  It  is  irregular  to  proceed  without  sub- 
stituting his  representatives,  and  a  judgment  for  or  against  a  de- 
ceased party  instead  of  for  or  against  his  representatives  may  be 
vacated  on  motion,  though  interposed  after  the  lapse  of  the  term: 
Lockridge  v.  Lynn,  68  Ga.  137;  Holmes  v.  Honle,  8  How.  Pr.  384; 
Lynn  v.  Lowe,  88  N.  G.  478;  Knott  v.  Taylor,  99  N.  C.  511;  6  Am.  St. 
Rep.  547;  Grossman's  Appeal,  102  Pa.  St  137.    More  recent  and  bet- 
ter considered  decisions  do  not  affirm  the  absolute  right  to  have  a 
judgment  vacated  because  of  the  death  of  a  party  prior  to  its  ren- 
dition.   They  refuse  to  grant  motions  made  for  that  purpose  when 
the  moving  party  does  not  represent  the  decedent  and  is  not  injuri- 
ously affected  by  the  judgment,  and  also  where  he  has  been  guilty 
of  laches  in  not  calling  the  attention  of  the  court  to  such  death 
before  the  judgment  was  entered:  Rogers  v.  McMillan,  6  Colo.  App. 
14;  State  v.  Tate,  109  Mo.  205;  32  Am.  St  Rep.  064;  Wood  v.  Watson, 
107  N.  C.  52. 

Infants,  Lunatics,  and  Married  Women  are,  perhaps,  more  liable 
than  other  litigants  to  have  judgments  entered  against  them  which 
are  Infected  by  collusion  and  other  fraud  as  well  as  by  irregularity 
in  their  rendition.  The  grounds  upon  which  judgments  against  them 
may  be  vacated  are  the  same  as  if  they  were  under  no  disability, 
but,  owing  to  such  disability,  they  are  not  chargeable  with  laches 
on  account  of  nonaction  while  it  continues.  If,  by  law  or  the  rules 
of  the  court,  judgment  may  not  be  entered  against  an  infant  or 
lunatic  until  a  guardian  ad  litem  has  been  appointed  to  represent 
his  interest,  its  entry,  in  the  absence  of  such  appointment,  is  irreg- 
ular, and  on  account  of  it  the  judgment  may  be  vacated  after  the 
lapse  of  the  term:  Powell  v.  Gott,  13  Mo.  458;  53  Am.  Dec.  153;  Ran- 
dalls v.  Wilson,  24  Mo.  70;  Townsend  v.  Cox,  45  Mo.  401;  Keaton  v. 
Banks,  10  Ired.  381;  51  Am.  Dec.  393;  Levy  v.  Williams,  4  S.  C.  515. 
An  irregularity  is  waived  by  nonaction  for  any  considerable  time 
after  the  disability  is  removed.  Hence,  a  motion  to  vacate  a  judg- 
ment because  of  it  will  be  denied,  if  there  has  been  a  failure  to  pro- 
ceed against  the  judgment  within  a  reasonable  time  after  the  infant 
reached  its  majority  or  the  lunatic  became  of  sound  mind:  Eisen- 
menger  v.  Murphy,  42  Minn.  84;  IS  Am.  St  Rep.  493;  Kemp  v.  Cook, 
18  Md.  130;  79  Am.  Dec.  681. 

A  very  remarkable  difference  of  opinion  exists  respecting  the  effect 
of  a  judgment  against  a  married  woman  in  those  cases  in  which  there 
was  no  liability  against  her  upon  which  such  Judgment  ought  to  have 
been  entered.  In  some  of  the  states  judgments  of  this  character 
are  pronounced  void:  Freeman  on  Judgments,  sec.  180.  We  cannot 
agree  to  the  conclusion  that  a  judgment  against  a  married  woman 
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in  a  case  in  which  the  court  had  Jurisdiction  and  In  which  process 
was  served  upon  her  can  possibly  be  void,  but,  in  those  courts  which 
hold  otherwise,  doubtless  a  judgment  so  entered  against  her  may  be 
vacated  on  motion,  because,  if  void,  it  is  not,  in  contemplation  of 
law,  a  judgment:  United  States  v.  Gayle,  50  Fed.  Rep.  160.    In  some 
of  the  states  the  presumption  is  against  such  judgment,  and  if  any 
facts  exist  on  account  of  which  a  judgment  against  a  married  woman 
may  not  be  void,  these  facts  must  be  disclosed  by  the  record:  Gary  v. 
Dixon,  51  Miss,  583;  Hartman  v.  Ogborn,  54  Pa,  St.  120;  03  Am.  Dec 
679;  Caldwell  v.  Waters,  18  Pa,  St  79;  55  Am.  Dec.  592;  Van  Dike 
v.  Wells,  103  Pa,  St  49;  McKinney  v.  Brown,  130  Pa.  St  365.    As 
against  this  judicial  aberration  the  legislature  interposed,  in  Penn- 
sylvania, and,  by  a  statute  enacted  In  1887,  a   judgment   entered 
against  a  married  woman  since  that  enactment  has  substantially  the 
same  effect  and  is  attended  with  the  same  presumption  of  validity 
as  if  she  were  a  feme  sole.    It  will  not  be  vacated  after  the  lapse 
of  the  term  on  her  motion  to  enable  her  to  Interpose  a  defense  which 
she  might  have  Interposed  before  its  entry:  Littster  v.  Littster,  lul 
Pa.  St.  474;  nor,  in  any  event,  for  any  irregularity  which  does  not 
appear  on  the  face  of  the  record:  Adams  v.  Grey,  154  Pa,  St.  258. 
In  a  later  case  in  the  same  state,  a  judgment   against  a  married 
woman  was  vacated,  because  the  evidence  showed  that  the  contract 
on  which  it  was  based  was  signed  by  her  husband  alone,  but,  from 
the  meager  report  and  opinion,  we  are  not  able  to  ascertain  whether 
the  motion  was  made  during  the  term  or  afterward:    Murdock  v. 
Wasson,  158  Pa,  St.  295;  and  the  same  indefiniteness  of  opinion  and 
report  in  a  still  later  case  opening  a  judgment  against  a  married 
woman  for  the  purpose  of  permitting  her  to  defend  on  the  ground 
that  the  bond  upon  which  judgment  had  been  given  was  executed 
by  her  as  surety  for  her  husband  (Harris  v.  Reinhard,  165  Pa.  St 
30),  leaves  us  without  any  means  of  deciding  whether  the  court  has 
determined  to  disregard  the  statute  or  to  retrograde  it  to  its  old  posi- 
tion under  which  a  judgment  against  a  married  woman  was  presumed 
to  be  void,  and  was  therefore  subject  to  every  sort  of  attack,  both 
direct  and  collateral,  and  without  much  regard  to  the  lapse  of  time. 
In  South  Carolina,  a  married  woman  was  sued,  and  there  was  noth- 
ing in  the  record  to  Indicate  either  that  she  was  a  woman  or  was 
married,  and  judgment  was  entered  against  her  by  default  in  August, 
1872.    An  action  was  brought  against  her  upon  this  judgment  in 
1889,  against  which  she,  then  being  a  widow,  sought  to  defend  on 
the  ground  of  her  coverture  when  the  judgment  was  entered,  but 
it  was  held  that  as  the  court  which  entered  the  judgment  had  juris- 
diction of  her  and  of  the  subject  matter  of  the  action,  such  judgment 
was  conclusive  against  her:  United  States  v.  Gayle,  45  Fed.  Rep. 
107.    After  the  entry  of  the  second  Judgment  she  moved  to  have 
the  first  set  aside  "as  absolutely  void,"  and  the  motion  was  granted: 
United    States  v.  Oayle,  50  Fed.  Rep.  169.    If  the  Judgment  was 
"absolutely  void,"  we  cannot  understand  why  the  court  in  the  sec- 
ond action  wa*  compelled  to  hold  it  to  be  valid  or  to  enter  judgment 
thereon  against  the  defendant,  and  the  second  judgment  having  been 

entered  in  effect  affirming  the  validity  and  continuing  force  of  the 
Am.  St.  Rip.,  Vol.  LX.- 
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first,  we  cannot  comprehend  how,  where  the  principles  of  res  judi- 
cata remain  In  force,  the  first  Judgment  could  subsequently  be 
Judicially  held  to  have  been  void  ab  initio. 

Dtcrtt*  of  Divorce  are,  perhaps,  worthy  of  special  consideration. 
The  consequences  of  setting  them  aside  are  very  serious,  because 
marriages  may  have  been  contracted  in  good  faith  in  the  belief  of 
their  validity,  and  their  annulment  must  follow  as  a  necessary  result 
from  the  vacating  of  such  decrees,  involving  in  common  misfortune 
the  parties  to  the  decree  vacated,  the  innocent  spouse  of  the  second 
marriage,  and,  perhaps,  the  still  more  innocent  issue  thereof.  Be- 
cause of  these  considerations  some  courts  have  been  loth  to  vacate 
such  judgments,  and  have  construed  statutes  specially  authorizing 
applications  to  open  judgments  or  decrees  which  have  not  been  ren- 
dered upon  the  merits,  for  the  purpose  of  permitting  the  inter- 
position of  a  defense  to  the  original  action  or  proceeding,  as  inappli- 
cable to  suits  for  divorce:  McJunkin  v.  McJunkin,  3  Ind.  30;  Lewis  v. 
Lewis,  15  Kanw  181;  O'Connell  v.  O'Connell,  10  Neb.  390;  Parish  v. 
Parish,  9  Ohio  St  534;  75  Am.  Dec.  482.  On  the  other  hand,  the 
temptation  to  fraudulent  practices  seems  more  irresistible  In  this 
class  of  suits  than  in  any  other,  and  if  the  courts  refuse  to  interpose 
because  of  the  hardship  which  may  result  to  third  persons,  in  the 
immunity  thereby  given,  fraud  and  irregularity  will,  perhaps,  lead 
to  greater  evils  than  those  sought  to  be  avoided.  At  all  events,  the 
decided  weight  of  authority  affirms,  the  right  to  vacate  decrees  of 
divorce  on  the  same  ground  that  other  judgments  or  decrees  may 
be  vacated,  and  will  not  permit  decrees  to  remain  in  force  which 
have  been  procured  through  misrepresentation  or  other  fraud:  Mor- 
ton v.  Morton,  16  Colo.  358;  Whitcomb  v.  Whitcomb,  46  Iowa,  437; 
Rush  v.  Rush,  46  Iowa,  649;  26  Am.  Rep.  179;  Holmes  v.  Holmes* 
63  Me.  420;  Edson  v.  Edson,  108  Mass.  590;  11  Am.  Rep.  393;  Olm- 
6tead  v.  Olmstead,  41  Minn.  297;  Young  v.  Young,  17  Minn.  181: 
Mansfield  v.  Mansfield,  26  Mo.  163;  Allen  v.  McClellan,  12  Pa.  St. 
828;  51  Am.  Dec.  608;  Grouch  v.  Grouch,  30  Wis.  667.  The  supreme 
court  of  North  Dakota,  after  referring  to  the  decisions  on  this  sub- 
ject, said:  "These  cases  establish  beyond  dispute  the  principle  that— 
not  less  in  divorce  cases  than  In  any  other  class  of  cases— courts  of 
general  jurisdiction  possess,  ex  necessitate,  the  power  to  emancipate 
themselves  from  the  effects  of  a  deceit  practiced  upon  them,  and  to 
expunge  from  their  records  that  which  has  been  spread  thereon  only 
through  fraud  or  deception":  Yorke  v.  Yorke,  3  N.  Dak.  343.  One 
against  whom  a  decree  of  divorce  has  been  obtained  fraudulently 
or  irregularly  may,  however,  have  been  a  party  to  the  fraud  or  ir- 
regularity, or,  sit  least,  knowing  of  it,  may  have  chosen  not  to  com- 
plain, and,  If  so,  the  court  will  not,  after  long  acquiescence,  interpose 
In  his  or  her  behalf,  especially  where  the  object  of  the  moving  party 
is  to  secure  property  as  the  spouse  of  his  or  her  husband  or  wife 
after  having  acted  for  years  on  the  assumption  that  a  valid  divorce 
had  been  granted  and  their  marital  relations  and  obligations  no 
longer  existed:  Hubbard  v.  Hubbard,  19  Oolo.  13;  Zoellner  v.  Zoell- 
ner,  46  Mich.  511;  Simons  v.  Simons,  47  Mich.  253:  In  truth,  where  a 
party,  knowing  that  a  divorce  has  been  obtained  against  him  or  her 
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through  fraud  or  irregularity,  treats  it  as  valid,  thereafter  disregard- 
ing his  or  her  marital  obligations,  and,  perhaps,  contracting  a  second 
marriage,  he  or  she  will  be  deemed  to  be  estopped  from  contesting 
the  legality  of  the  decree  of  divorce,  whether  such  contest  is  sought 
to  be  made  by  motion,  by  independent  suit,  or  collaterally  in  some 
other  proceeding  in  which  it  is  insisted  that  the  original  marriage 
has  never  been  legally  annulled:  Arthur  v.  Israel,  15  Colo.  147;  22 
Am.  St  Rep.  381;  Carr  v.  Carr,  02  Ky.  552;  36  Am.  St  Rep.  (514; 
Marvin  v.  Foster,  61  Minn.  154;  52  Am.  St.  Rep.  586. 

For  Matter*  Occurring  After  the  Entry  of  Judgment. — Where  a 
party  claims  that  a  judgment  has  been  satisfied,  he  may  move  the 
court  in  which  it  was  rendered  to  have  such  satisfaction  entered 
of  record:  Freeman  on  Judgments,  sec.  480.  Various  causes  occur- 
ring after  the  entry  of  a  judgment,  though  it  was  in  all  respects, 
regular  and  is  not  claimed  to  have  been  either  erroneous  or  invalid, 
may  render  its  further  enforcement  inequitable.  Where  such  is  the 
case,  the  party  against  whom  it  is  may  take  proceedings  to  prevent 
Its  further  enforcement,  and  to  that  end  move  that  an  entry  of  sat- 
isfaction be  made,  or  that  the  execution  of  process  be  perpetually 
stayed:  Freeman  on  Executions,  sec.  32:  and  in  some  cases  it  has 
bet»n  held  that  t"ie  court  may,  on  his  motion,  make  an  order  vacating 
the  judgment:  Chisholm  v.  State,  42  Ala.  527;  Weaver  v.  Mississippi 
etc.  Co.,  30  Minn.  477;  Aetna  Ius.  Co.  v.  Aldrich,  38  Wis.  107;  Heck- 
ling  v.  Allen.  15  Fed.  Rep.  196. 

Vacating  as  to  Some  of  the  Parlies  Only. — It  has  been  contended 
that  a  judgment  Is  necessarily  an  entirety,  and  therefore,  if  void  as 
to  some  of  the  defendants,  is  void  as  to  all,  and,  if  subject  to  re- 
versal upon  appeal  or  to  a  motion  to  vacate,  that  it  must  hence  be 
wholly  reversed  or  wholly  vacated.  We  have  considered  this  ques- 
tion elsewhere,  and  shall  not  re-examine  it  here.  We  think  that  it 
is  not  an  entirety  in  this  sense  (Freeman  on  Judgments,  sec.  136>» 
and  that  if  some  cause  for  vacating  it  exists  in  favor  of  one  of  the 
parties,  but  not  applicable  to  others,  that  it  may  be  vacated  as  to 
that  party  and  left  in  force  as  against  the  others:  Lewis  v.  Selpp 
etc.  Co.,  63  111.  App.  345;  Neenan  v.  St.  Joseph,  126  Mo.  89. 

Notice. —  We  have  already  suggested  that  during  the  continuance 
of  the  term  at  which  a  judgment  was  entered  the  power  of  the  court 
to  vacate  it  was  largely  of  so  discretionary  a  nature  that  it  was 
rarely,  if  ever,  subject  to  review  upon  appeal.  In  truth,  until  the 
close  of  the  term  a  judgment  could  hardly  be  regarded  as  final  ac- 
cording to  the  common-law  practice,  and,  as  the  judge  might  vacate  it 
upon  his  own  motion,  he  doubtless  might  also  vacate  it  upon  the  sug- 
gestion of  either  of  the  parties  or  of  a  third  person,  and  hence  might 
act  without  notice  being  given  to  the  party  whose  judgment  was  to 
be  vacated:  Rich  v.  Thornton,  69  Ala.  473;  Deeribes  v.  Wilmer,  69 
Ala.  25;  44  Am.  Rep.  501;  Lake  v.  Jones,  49  Ind.  297.  If  a  judgment 
Is  void  upon  Its  face,  the  court  may  doubtless  strike  it  off  without 
any  notice  to  either  of  the  parties,  and  whether  such  action  be  regu- 
lar or  not  there  can  be  no  remedy  upon  appeal,  for  the  reason  that 
If  a  judgment  is  void  upon  its  face,  no  one  can  be  injured  by  striking 
it  from  the  record.  In  all  those  cases  in  which  any  issue  is  really 
presented  by  the  application  for  an  order  vacating  a  judgment,  any 
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person  who  may  be  prejudiced  by  such  order  is  entitled  to  be  heard, 
and  for  that  reason  no  order  should  be  granted  after  the  term  unless 
notice  first  be  given  to  all  the  persons  appearing  by  the  record  to  be 
interested  in  the  judgment:  Vallejo  v.  Green,  16  Cal.  161;  Burnside 
y.  Ennls,  43  Ind.  411;  Bajourin  v.  Rainelll,  34  La.  Ann.  554;  Lane  v. 
Wholess,  46  Miss.  66G;  Molloy  v.  Batchelder,  69  Mo.  503;  Coleman  v. 
McAnnulty,  16  Mo.  173;  57  Am.  Dec.  229;  Morris  v.  Morris,  60  Mo.App. 
86;  Nuckolls  v.  Irwin,  2  Neb.  60;  Hettrick  y.  Wilson,  12  Ohio  St.  136; 
80  Am.  Dec.  337.  It  is  not  necessary,  however,  that  the  notice  be 
given  to  the  parties  personally.  Notwithstanding  the  judgment  has 
become  final,  the  attorneys  who  represented  the  parties  to  the  action 
are  regarded  as  still  representing  them  and  acting  for  them,  whether 
such  is  the  fact  or  not,  and  therefore  It  Is  sufficient  for  the  purpose 
of  authorizing  the  court  to  act  to  show  that  the  notice  of  the  motion 
has  been  served  upon  the  person  or  persons  who  by  the  record 
appear  to  be  attorneys  of  the  parties  against  whose  interest  the 
judgment  is  sought  to  be  vacated:  Beach  v.  Beach,  6  Dak.  371;  Lee 
y.  Brown,  6  Johns.  132;  Branch  v.  Walker,  92  N.  C.  87;  Doane  v. 
Glenn,  1  Colo.  454.  By  a  sale  of  the  property  of  the  defendant  un- 
der process  issued  on  the  judgment  sought  to  be  vacated,  a  third 
person  may  have  become  interested  therein  as  a  muniment  of  title 
If  so,  and  it  is  sought  to  affect  his  title,  notice  of  the  motion  must  be 
served  on  him.  Otherwise  the  order  vacating  the  judgment  is  not 
binding  upon,  and  cannot  prejudicially  affect,  him;  nor  can  he  be 
deemed  a  party  bound  by  such  order  because  an  affidavit  made  by 
him  Is  used  on  the  hearing  of  the  motion:  Hunter  v.  Buff,  47  8.  0. 
525;  58  Am.  St.  Bep.  907. 

Laches. — As  to  the  Time  Within  Which  a  Motion  to  vacate  a  judg- 
ment must  be  made  where  the  court  is  authorized  to  act  after  the 
lapse  of  the  term,  no  precise  rule  can  be  given.  If  the  judgment  Is 
void  on  its  face,  no  limitation  can,  with  propriety,  be  interposed,  for 
the  reason  that  no  amount  of  acquiescence  can  make  the  judgment 
valid,  but  in  at  least  one  state,  we  apprehend,  even  where  the  mo- 
tion is  upon  this  ground,  that  the  court  will  not  grant  any  relief  after 
the  lapse  of  several  years:  People  v.  Thomas,  101  Cal.  571;  People  v. 
Dodge,  104  Cal.  487.  Where,  on  the  other  hand,  the  judgment  is  not 
void  on  its  face,  and  may,  therefore,  be  enforced,  if  permitted  to 
stand  upon  the  record,  courts  will,  in  many  instances,  refuse  to 
grant  relief  where  the  applicant  is  chargeable  with  laches.  This  Is 
particularly  so  if  the  ground  of  the  motion  is  merely  that  the  judg- 
ment was  irregularly  entered,  or,  in  other  words,  was  not  entered 
according  to  the  course  and  practice  of  the  court  In  one  instance, 
where  a  motion  to  set  aside  a  judgment  Was  based  on  a  mere  cleri- 
cal error  in  the  copy  of  the  summons  served,  it  was  held  that  the 
applicant  could  not  be  heard  after  the  lapse  of  the  term:  Day  v. 
Mertlock,  87  Wis.  577.  In  Missouri,  on  the  other  hand,  the  statute  ap- 
pears to  justify,  or  even  to  require,  the  vacating  of  a  judgment  for 
irregularity,  if  the  motion  is  made  within  three  years  after  its  ren- 
dition: State  v.  Tate,  109  Mo.  265;  32  Am.  St  Rep.  064. 

The  most  worthy  object  attained  by  the  granting  of  motions  to 
vacate  judgments  is  that  of  allowing  a  full  investigation  of  the 
matters  in  controversy  in  order  that  a  disposition  of  the  case,  ao 
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cording  to  the  merits,  may  be  made.  Whenever  that  object  does  not 
appear  to  be  the  one  sought,  an  application  based  on  mere  Irregular- 
ity of  proceeding  will  be  treated  with  no  favor:  Doan  v.  Holly,  27 
Mo.  256;  Hughes  v.  Wood,  5  Duer,  601;  Hanson  v.  Wolcott,  10  Kan. 
207.  The  rule  will  be  strictly  applied,  and  any  laches  shown  against 
the  moving  party  will  prove  fatal  to  his  desires:  Williams  v.  Bu- 
chanan, 75  Ga.  789;  Ammerman  v.  State,  98  Ind.  165;  Lee  v.  Basey, 
85  Ind.  543;  Nicholson  v.  Nicholson,  118  Ind.  131;  McOormick  v.  Ho- 
gan,48  Md.  404;  Altman  v. Gabriel,  28  Minn.  182;  Foster  v.  Hauswirth, 
5  Mont  566;  Sanderson  v.  Dox,  6  Wis.  164;  Cagger  v.  Gardner,  1 
How.  Pr.  142;  Kerr  v.  Bowie,  3  U.  O.  L.  J.  150.  But  what  delay  nec- 
essarily amounts  to  laches  is  uncertain.  In  an  early  case  in  New 
York,  eight  days'  notice  of  trial  being  given,  when  the  defendant  was 
entitled  to  fourteen  days9  notice,  he  treated  it  as  void,  and  Judgment 
was  given  against  him.  A  subsequent  motion  based  on  the  irregu- 
larity, made  after  the  intervention  of  a  full  term,  was  considered  too 
late:  McBvers  v.  Markler,  1  Johns.  Gas.  248.  In  the  same  state,  a 
third  of  a  century  later,  an  application  based  on  an  Irregularity  in 
giving  too  short  a  notice  of  an  inquisition  on  a  writ  of  inquiry,  made 
after  the  lapse  of  two  special  terms,  was  refused,  "as  this  was  an 
attempt  to  deprive  the  plaintiff  of  his  judgment  on  the  ground  of  a 
mere  irregularity,  the  defendant  would  be  held  to  the  strictest  rules 
of  proceeding,  and  having  been  guilty  of  laches  in  making  his  mo- 
tion, he  was  not  entitled  to  be  heard":  Nichols  v.  Nichols,  10  Wend. 
560.  This  decision  has  been  indorsed  in  Wisconsin  by  holding  that 
a  short  notice,  being  sufficient  to  put  a  party  upon  inquiry,  he  must 
ascertain  whether  his  adversary  proceeds  to  Judgment  upon  it;  that 
a  motion  to  set  aside  such  Judgment,  there  being  no  pretense  of 
merits,  must  be  made  at  the  same  term,  unless  he  can  show  some 
good  cause  for  his  delay;  and  that  where  defendant  waited  more 
than  two  months,  and  until  the  expense  of  advertising  real  estate  for 
sale  had  been  incurred,  he  waived  the  irregularity:  Aetna  etc.  Ins.  Go. 
v.  McCormlck,  20  Wis.  265.  The  defendant  must  not,  according  to 
some  of  the  authorities,  take  any  step  in  the  case  after  the  irregu- 
larity occurs,  or  it  will  be  deemed  a  waiver.  Thus,  where  an  appeal 
was  taken  because  no  notice  of  the  motion  for  Judgment  was  served, 
and  the  appellate  court  declined  to  interfere,  on  the  ground  that 
the  appropriate  remedy  was  by  motion  to  vacate  the  judgment  and 
the  defendant  then  applied  to  the  court  where  the  judgment  was 
rendered  to  have  it  set  aside,  the  taking  of  the  appeal  was  deemed 
to  be  such  a  proceeding  as  precluded  him  from  taking  advantage  of 
the  Irregularity:  Jenkins  v.  Esterly,  24  Wis.  340.  It  Is  said  in  Bug- 
land  that  the  true  rule  Is,  that  if  there  be  an  irregularity,  the  party 
suffering  by  it  is  not  bound  to  have  it  set  aside  in  any  specific  time; 
that  he  may  reasonably  presume  that  his  adversary,  discovering  the 
error,  will  abandon  the  defective  proceeding.  But  if  the  adversary 
take  one  step  more,  showing  that  he  has  not  abandoned  his  process, 
then  the  movement  to  have  the  irregularity  set  aside  must  be  com- 
menced: Fletcher  v.  Wells,  6  Taunt  101.  Where  a  judgment  is  en- 
tered against  a  party  without  the  court  having  jurisdiction  over  him, 
he  may  be  left  in  ignorance  of  such  entry  for  an  indefinite  period  of 
time,  In  which  event  he  Is  not  guilty  of  any  actual  laches  in  not  mov- 
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Ing  to  vacate  It  during  the  continuance  of  such  ignorance.    On  the 
other  hand,  where  he  is  aware  of  the  entry  of  a  judgment,  he  must, 
we  think,  be  regarded  as  guilty  of  laches  If  he  takes  no  proceeding 
to  have  It  set  aside.    Whether,  however,  In  the  latter  case,  be  may 
be  beyond  relief  because  of  his  laches,  and  In  the  former  granted  re- 
lief, however  great  the  lapse  of  time,  we  are  unable  to  state.    The 
authorities  upon  the  subject,  so  far  as  they  have  come  within  our 
observation,  while  they  have  involved  cases  In  which  there  had  been 
a  lapse  of  many  years  after  the  entry  of  the  judgment  sought  to  be 
vacated,  and  have  affirmed,  In  general  terms,  that  the  great  delay 
<lid  not  constitute  any  obstacle  to  the  action  of  the  court,  when  ana- 
lyzed, do  not  go  beyond  affirming  that  under  the  facts  of  each  par- 
ticular case,  the  court  did  not  regard  the  applicant  as  charged  with 
such  laches  as  precluded  it  from  granting  him  relief,  and  have  some- 
times excused  his  delay  upon  the  ground  of  his  ignorance,  until 
about  the  time  he  made  the  motion,  of  the  existence  of  the  judgment 
against  him,  and  sometimes  on  the  ground  that,  though  he  had  been 
guilty  of  considerable  delay  after  the  knowledge  of  the  judgment, 
the  situation  of  the  parties  had  changed  in  no  substantial  respect, 
and  therefore  that  relief  might  still  be  granted:  Stocking  v.  Hanson, 
36  Minn.  207;  Feokert  v.  Wilson,  38  Minn.  341;  Vilas  v.  Pittsburgh, 
t»tc.  R.  R.  Co.,  123  N.  Y.  440;  20  Am.  St  Rep.  771;  Koonce  v.  Butler, 
S4  N.  C.  221. 

The  Effect  of  an  Order  Vacating  a  Judgment  may  be  considered: 
1.  With  reference  to  the  persons  against  whom  the  order  is  sougut 
to  be  asserted;  and  2.  With  reference  to  the  cause  on  account  of 
which  the  order  was  entered.  So  far  as  third  persons  are  concerned. 
It  seems  clear  that  their  acts,  done  by  authority  of  a  judgment  which 
was  not  void,  but  voidable  only,  may  be  justified  under  the  judg- 
ment, notwithstanding  its  subsequent  vacation,  except  when  they 
have  been  given  notice  of  the  motion,  and  the  court,  after  giving 
them  an  opportunity  to  be  heard,  has  determined  that  it  should  be 
set  aside,  notwithstanding  their  Interests  may  be  affected:  Schmidt 
v.  Niemeyer,  100  Mo.  207.  This  rule  is  specially  applicable  in  favor 
of  persons  who  have  purchased  property  or  otherwise  acquired  rights 
tinder  a  judgment  when  it  and  all  the  other  proceedings  shown  by 
the  record  appear  to  be  regular  in  all  respects,  and  subsequently  the 
judgment  is  vacated,  even  though  such  vacation  Is  on  the  ground 
that  summons  was  not  served  upon  the  defendant  in  the  action: 
Hunter  v.  Ruff,  47  S.  G.  525;  58  Am.  St.  Rep.  907.  Thus,  In  a  recent 
case,  it  appeared  that  a  decree  of  sale  was  made  of  a  tract  of  land, 
<xmtalning  a  recital  that  the  nonresident  defendant  had  been  duly 
notified  by  publication  to  appear  and  answer,  and  that  the  resident 
defendant  had  been  duly  served  with  process.  A  sale  was  subse- 
quently made  and  reported  to,  and  affirmed  by,  the  court.  Afterward 
a  motion  was  made  in  the  proceeding  in  which  the  decree  of  sale  had 
been  entered,  to  vacate  it  on  the  ground  that  no  service  of  process  bad 
been  made,  and  the  court  entered  an  order  adjudging  the  order  of  sale 
to  be  Illegal  and  void  as  to  certain  designated  defendants,  and  direct 
ed  that  such  order  be  canceled,  but  added,  "That  all  the  orders  hereto- 
fore made  in  this  action  shall  be  allowed  to  remain  upon  the  records 
for  the  purpose  of  protecting  purchasers  and  others,  so  far  as  In  law 
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they  afford  protection."   In  a  suit  to  recover  the  property  so  sold,  the 
•question  therefore  arose  whether  the  decree,  after  it  was  set  aside, 
afforded  any  protection  to  the  purchasers.    The  judge  who  tried  the 
cause  instructed  the  jury  that  the  order  of  sale  could  not  be  treated  as 
having  been  set  aside  so  as  to  affect  the  rights  of  persons  purchas- 
ing without  any  notice  that  the  process  had  not  been  served.    Upon 
appeal,  this  ruling  was  sustained  on  the  ground  that  the  judgment 
was  regular  on  its  face,  because  the  want  of  service  of  process  was 
not  shown  by  the  record  itself:  Harrison  v.  Hargrove,  120  N.  G.  96; 
5S  Am.  St.  Rep.  781.    When  the  question  arises  between  the  parties 
to  the  suit  as  to  what  shall  be  the  effect  of  an  order  vacating  a 
Judgment,  It  depends  on  the  cause  producing  the  vacation.    If  the 
judgment  was  regularly  and  properly  entered,  and  its  subsequent 
vacation  was  an  exercise  of  mercy  toward  the  defendant,  the  plain- 
tiff having  been  guilty  of  no  neglect  or  misconduct,  he  may,  no 
doubt,  justify  all  his  acts  done  under  the  judgment  before  it  was 
set  aside.    But  where  the  order  of  vacation  Is  made  because  of  some 
fault  or  misconduct  of  the  plaintiff  in  procuring  the  original  judg- 
ment, a  different  rule  may  be  invoked.    "If  the  judgment  or  execu- 
tion has  been  set  aside  for  Irregularity,  the  party  cannot  justify  un- 
der it,  for  that  Is  a  matter  in  the  privity  of  himself  and  his  attorney; 
and  If  the  sheriff  or  officer,  in  such  case,  join  in  the  same  plea  with 
the  party,  he  forfeits  the  benellt  of  his  defense.    The  sheriff  or  ofii- 
<cer,  however,  may  justify  under  an  irregular  judgment  as  well  as  an 
erroneous  one,  for  they  are  not  privy  to  the  irregularity;  and,  so  as 
the  writ  be  not  void,  it  is  a  good  justification,  however  irregular, 
and  the  purchaser  will  gain  a  title  under  the  sheriff":  Tidd's  Prac- 
tice, sec.  1032.    The  case  of  a  judgment  set  aside  for  irregularity 
differs  materially  from  that  of  one  reversed  upon  appeal.    In  the 
latter  case,  the  error  for  which  the  judgment  is  ultimately  avoided  to 
imputed  to  the  court,  and  the  parties  are  not  left  without  protection 
for  the  acts  which  they  have  done,  based  upon  the  judgment,  and 
upon  their  confidence  in  the  correctness  of  the  decision  of  the  court. 
But  a  judgment  obtained  irregularly,  and  against  law  or  the  practice 
of  the  court,  is  tainted  with  vices  liable  to  result* in  Its  destruction, 
and  for  which  the  party  practicing  the  irregularity  is  alone  responsi- 
ble.   When,  on  account  of  these  vices,  the  judgment  is  vacated,  the 
party  guilty  of  the  irregularity  seems  to  be  as  completely  without  any 
means  of  justification  as  though  no  judgment  had  ever  been  entered: 
Young  v.  Bircher,  31  Mo.  136;  77  Am.  Dec.  638;  Coleman  v.  Mc An- 
nuity, 16  Mo.  173;  57  Am.  Dec.  229;  Nelson  v.  Guffey,  131  Pa.  St.  273: 
Allen  v.  Huntington,  2  Aiken,  249;  16  Am.  Dec.  702;  Simpson  v. 
Hombeck,  3  Lane.  54;  Barker  v.  Braham,  3  Wils.  368;  Turner  v. 
Felgate,  1  Lev.  95. 
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Matter  of  McLarney. 

[163  NSW  YOBK,  416.] 

WILL,  WHEN  NOT  REVOKED  BY  SUBSEQUENT  MAR- 
RIAGE.—If  a  married  woman  makes  a  valid  will,  after  which  her 
husband  dies  and  she  contracts  a  second  marriage,  her  will  Is  not 
thereby  revoked. 

James  P.  Campbell  and  Joseph  H.  Fargis,  for  the  appellant. 
Abel  Crook,  for  respondents. 

418  O'BRIEN,  J.  The  decree  of  the  surrogate  admitting  the 
will  of  the  deceased  to  probate  is  questioned  upon  one  ground 
only,  and  that  is,  that  the  will  was  revoked  prior  to  the  death 
of  the  testatrix. 

The  will  was  made  on  the  twenty-third  day  of  July,  1884,  and 
the  deceased  was  then  a  married  woman,  the  wife  of  one  Brophy, 
who  died  on  the  29th  of  January,  1889.  On  the  5th  of  Febru- 
ary, 1894,  the  testatrix,  being  then  a  widow,  married  the  con- 
testant James  E.  McLarney,  and  she  died  on  the  19th  of  April 
following  the  marriage.    There  was  no  issue  of  either  marriage. 

When  the  will  in  question  was  made,  the  deceased  was  a 
married  woman  living  with  her  husband,  and  the  contention 
is,  that  as  she  subsequently  became  a  widow  and  remarried,  her 
last  marriage  operated  to  revoke  the  will  previously  made. 

That  the  deceased  made  a  valid  will  in  writing  is  not  dis- 
puted, and,  in  order  to  show  a  revocation,  the  burden  was  upon 
the  contestant  to  bring  the  case  within  some  provision  of  the 
statute  which  defines  the  cases  in  which  written  wills  are  deem- 
ed to  be  revoked.  The  statute  provides  that  "a  will  executed 
by  an  unmarried  woman  shall  be  deemed  revoked  by  her  subse- 
quent marriage" >  2  Rev.  Stats.,  sec.  44.  The  deceased  was  not 
an  unmarried  woman  when  she  made  the  will.  She  was  a  mar- 
ried woman  who  subsequently  became  a  widow  and  remarried. 
The  case  is  not,  therefore,  within  the  rule  or  the  reason  of  the 
rule  that  the  will  of  an  unmarried  female  is  revoked  by  her 
subsequent  marriage.  The  statute  on  this  subject  is  simply 
declaratory  of  the  common  law.  The  marriage,  as  a  general 
rule,  vested  the  husband  with  the  title  to  the  property  of  the 
wife,  and  she  lost  her  capacity  to  dispose  of  it  by  will  or  other- 
wise. Since  a  testamentary  instrument,  from  its  very  nature, 
can  operate  only  after  death,  and  is  subject  to  change  during 
life,  it  was  wholly  inconsistent  with  the  relations  of  husband  and 
wife  as  they  existed  at  common  law  when  made  419  by  the  wife 
before  marriage.  An  instrument  which  disposed  of  her  property 
after  death,  and  which  she  was  incapable  of  changing  or  revok- 
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ing  during  coverture,  oould  not  legally  exist  under  the  rules  of 
law  that  governed  the  marriage  relations.  It  was  supposed  to 
be  destructive  of  that  complete  unity  of  husband  and  wife,  which 
was  the  theory  of  the  common  law,  and,  therefore,  upon  her 
marriage  it  was  deemed  to  be  completely  revoked.  The  reason 
of  the  rule  was  very  clearly  stated  by  Lord  Chancellor  Thurlow 
in  Hodsden  v.  Lloyd,  2  Brown  Ch.  534,  as  follows:  "It  is  con- 
trary to  the  nature  of  the  instrument*  which  must  be  ambulatory 
during  the  life  of  the  testatrix,  and  as  by  the  marriage  she  dis- 
ables herself  from  making  any  other  will,  this  instrument  ceases 
to  be  of  that  sort,  and  must  be  void."  This  rule  was  incorporated 
in  our  statute  law  (2  Rev.  Stats.,  sec.  44,  p.  64)  at  a  time  when 
a  married  woman  was  incapable  of  making  a  will,  and,  of  course, 
it  was  not  intended  to  have  any  application  whatever  to  testamen- 
tary instruments  made  during  coverture.  Since  the  disabilities  of 
married  women  to  dispose  of  property  by  will  have  been  removed 
in  this  state  by  legislation,  the  reason  of  the  rule  no  longer  ex- 
ists, though  it  remains  a  part  of  the  statute  law.  It  has  been 
held  by  this  court  that  it  was  not  abrogated  by  the  subsequent 
legislation  conferring  testamentary  capacity  upon  married 
women  and  removing  the  reason  of  the  rule  at  common  law. 
The  courts  cannot  dispense  with  a  statutory  rule  merely  because 
it  appears  that  the  policy  upon  which  it  was  established  has 
ceased.  The  legislature  might  very  properly  remove  it  from 
the  statute  book  by  repeal,  but  in  the  mean  time  it  cannot  be 
disregarded  by  the  courts:  Brown  v.  Clark,  77  N.  Y.  369. 

But  it  would  seem  to  be  clear  that  we  ought  not  to  extend  the 
operation  of  an  ancient  rule  when  all  reasons  upon  which  it  was 
founded  have  passed  away,  or  apply  it  to  a  case  which  was  not 
originally  within  its  terms  or  its  general  policy.  After  the  long 
struggle  in  the  courts,  where  it  was  assailed  as  a  useless  relic 
of  the  past  that  had  been  swept  away  in  the  current  of  modern 
legislation,  there  is  no  good  reason  for  giving  42°  it  new  life  and 
vigor  by  deciding  that  it  is  still  not  only  potent  enough  to  an- 
nul the  will  of  an  unmarried  female  but  that  of  a  married  woman 
as  well. 

The  courts  of  this  state,  when  dealing  with  the  subject  of 
wills  and  their  revocation,  have  always  adhered  closely  to  the 
terms  of  the  statute.  This  is  illustrated  not  only  by  the  case 
above  cited,  but  by  others,  notably  where  it  was  held  that  the 
provision  of  the  statute  which  revokes  a  will  in  favor  of  an 
after-born  child  had  no  application  to  the  will  of  a  married 
woman  under  the  act  of  1849:  Cotheal  v.  Cotheal,  40  N.  Y. 
405.    So,  also,  in  a  more  recent  case  it  was  held  that  a  will  made 
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by  a  widow  was  the  testamentary  act  of  an  unmarried  woman 
and  revoked  by  her  subsequent  marriage:  In  re  Kaufman,  131 
N.  Y.  620. 

In  the  case  at  bar,  the  testatrix  could  have  revoked  her  will 
at  any  time  before  her  death  or  could  have  made  a  new  will, 
and  hence  none  of  the  reasons  upon  which  the  statute  was  based 
have  any  application  to  this  case. 

The  learned  counsel  for  the  contestant  admits  thai  he  cannot 
succeed  in  this  appeal  unless  the  language  of  the  act  of  1849 
removing  the  disabilities  of  married  women  sustains  his  con- 
tention. By  that  statute  a  married  woman  is  enabled  "to  con- 
vey and  devise  real  and  personal  estate  .  ...  in  the  same  man- 
ner and  with  like  effect  as  if  she  were  unmarried."  The  argu- 
ment is,  that  since  the  will  of  a  married  woman  is  to  be  made 
in  the  same  manner  and  with  like  effect  as  if  she  were  unmar- 
ried, the  instrument  must  carry  with  it  all  the  incident*  and 
qualities  that  pertain  to  the  will  of  a  feme  sole,  including  the 
possibility  of  revocation  by  a  subsequent  marriage. 

This,  we  think,  would  be  straining  the  words  of  the  statute 
to  ingraft  upon  it  an  ancient  rule  of  revocation  that  never  had 
any  application  to  the  class  of  wills  therein  mentioned.  The 
purpose  of  the  act  was  to  enable  a  married  woman  to  make  a 
will,  and  it  had  no  reference  to  methods  of  revocation.  A  will 
has  no  effect  whatever  until  death,  and  the  words  "like  effect" 
relate  to  the  instrument  after  it  becomes  effective  by  4ai  death. 
The  meaning  of  the  words  is,  that  when  the  will  of  a  married 
woman  becomes  operative  by  her  death  it  shall  have  the  same 
e  fleet,  that  is,  the  same  disposing  power  and  legal  operation  as 
an  instrument  for  the  transfer  of  the  title  to  property,  that' it 
would  had  she  never  been  married.  Nothing  was  said  or  implied 
with  respect  to  revocation.  That  subject  was  left  to  the  general 
rules  of  law  applicable  to  all  wills.  If  the  legislature  intended 
thait  her  will  should  be  deemed  revoked  in  case  of  a  second  mar- 
riage, it  would,  no  doubt,  have  said  so.  In  the  absence  of  some 
positive  law,  such  a  result  cannot  be  ingrafted  upon  a  statute, 
the  primary  purpose  of  which  was  to  remove  the  common-law 
disabilities  of  marriage. 

The  judgment  below  was  right  and  should  be  affirmed,  with 
costs. 

All  concur,  except  Gray,  J.,  absent,  and  Height,  J.,  dissent- 
ing. 

WILLS— REVOCATION  OF  WOMAN'S  WILL  BY  MARRIAGE. 
In  many  of  the  states  a  woman's  want  of  capacity  to  make  wills 
has  been  removed  by  statute,  and,  if  her  marriage  operated  to  revoke 
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her  pre-existing  will,  she  might,  by  republishing  it,  or  by  executing 
a  will  of  like  tenor,  avoid  the  effect  of  such  Implied  revocation;  but 
in  most  of  the  states  this  removal  of  her  want  of  capacity  has  beeu 
determined  to  be  in  effect  the  removal  of  all  the  reasons  of  the 
common-law  rule  and  therefore  to  make  the  rule  itself  obsolete,  and 
to  leave  her  antenuptial  will  in  full  force:  Monographic  note  to  Gra- 
ham v.  Burch,  28  Am.  St.  Rep.  358.  See  Roane  v.  Hollingshead,  76 
Md.  3fi9;  35  Am.  St  Rep.  438,  and  note;  Ward's  Will,  70  Wis.  251;  5 
Am.  St  Rep.  171. 


Bowen  v*  Delaware  etc-  Bailroad  Company. 

[168  NBWYOBK,476.] 

DEDICATION  FOR  ONE  PURPOSE  DOES  NOT  JUSTIFY 
USE  FOR  ANOTHER.— Land  dedicated  by  one  for  a  street  or  other 
way  cannot  be  appropriated  without  his  consent  to  the  use  of  a 
railway,  and  one  to  whom  the  owner  of  a  lot  fronting  upon  a  public 
street  grants  such  lot  acquires  only  the  right  to  use  the  street  for 
the  ordinary  purposes  of  a  highway,  and  cannot  justify  its  appro- 
priation to  a  different  purpose. 

BANKRUPTCY,  STATUTE  OF  LIMITATION  IN  ACTION 
BY  ASSIGNEE.— A  statute  providing  that  no  suit  shall  be  main- 
tained between  an  assignee  in  bankruptcy  and  a  person  claiming  an 
adverse  Interest  touching  any  property  or  rights  of  property  trans- 
ferable to,  or  vested  in  such  assignee,  unless  brought  within  two 
years  from  the  time  when  the  cause  of  action  accrued  for  or  against 
such  assignee,  does  not  apply  where  no  adverse  claim  existed  prior 
to  the  adjudication  in  bankruptcy.  Therefore,  if  the  adverse  claim 
or  entry  was  not  made  until  after  such  adjudication,  the  assignee's 
right  of  action  is  not  barred  by  such  statute,  but  only  by  the  stat- 
ute of  limitations  applicable  to  like  actions  brought  by  other  persons. 

S.  C.  Millard,  for  the  appellant. 

Louis  Marshall,  for  the  respondent. 

478  ANDREWS,  C.  J.  This  is  an  action  of  ejectment,  brought 
in  1888  by  the  assignee  in  bankruptcy  of  Anna  N.  Dwight,  who 
was  adjudged  a  bankrupt  in  1878,  to  recover  lands  included  in 
a  way  laid  ont  by  the  bankrupt  before  her  bankruptcy  across 
lands  in  the  city  of  "Binghamton  owned  by  her,  which  she  had 
mapped  and  divided  into  lots  abutting  on  the  way  twenty  feet 
in  width,  extending  from  the  west  bank  of  479  the  Chenango 
river  westerly  to  Front  street,  and  also  land  under  water.  The 
bankrupt  prior  to  her  bankruptcy  had  mortgaged  the  lots, 
through  the  purchase  of  which,  on  the  foreclosure  of  the  mort- 
gage, the  New  York,  Lackawanna,  and  Western  Railroad  Com- 
pany acquired  title.  In  1880,  that  corporation,  claiming  to  have 
the  right  so  to  do,  but  without  the  consent  of  the  bankrupt  or 
her  assignee,  entered  upon  the  way  and  built  an  embankment 
therein  from  Front  street  to  the  Chenango  river,  and  laid  there- 
on railroad  tracks,  and  also  constructed  abutments  in  the  river 
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at  the  termination  of  the  way  to  support  one  end  of  a  bridge 
which  it  erected  across  the  river.  Thereafter,  in  1882,  the  New 
York,  Lackawanna,  and  Western  llailroad  Company  leased  to 
the  defendant,  the  Delaware,  Lackawanna,  and  Western  Rail- 
road, and  the  latter  corporation  entered  under  the  lease  and  has 
ever  since  used  the  bridge  and  the  embankment  and  tracks  there- 
on for  railroad  purposes.  The  plaintiff,  prior  to  the  commence- 
ment of  this  action,  claiming  that  the  title  to  the  way  and  to 
the  land  in  the  river  upon  which  the  western  abutments  of  the 
bridge  were  placed,  was  in  the  bankrupt  at  the  date  of  the  bank- 
ruptcy, and  vested  in  him  as  assignee  under  his  appointment  in 
October,  1878,  demanded  possession  of  the  lands  so  occupied  by 
the  defendant,  which  was  refused. 

Upon  the  admissions  and  findings  in  the  record,  it  must  be 
taken  as  an  established  fact  that  the  title  to  the  way  and  to  the 
land  under  the  water  of  the  river  occupied  by  the  abutments 
of  the  bridge  on  the  west  side  of  the  Chenango  river  was  in 
Anna  M.  Dwight  at  the  time  of  the  adjudication  in  bankruptcy, 
and  passed  to  the  assignee  upon  his  appointment,  and  was  not 
covered  by  the  mortgage  under  which  the  lessor  of  the  defendant 
acquired  title  to  the  lots  abutting  on  the  way,  and  that  the  de- 
fendant's lessor  wrongfully  and  without  the  consent  of  the  plain- 
tiff, who  had  acquired  and  then  held  a  good  title  to  the  land 
embraced  in  the  way,  subject  only  to  the  easement  of  passage  in 
favor  of  the  owners  of  the  lots  abutting  thereon  for  the  ordinary 
purposes  of  travel,  and  to  the  land  under  water,  entered  upon 
the  premises  in  question  and  appropriated  48°  them  for  rail- 
road uses.  Upon  these  conceded  facts  a  case  was  made  which, 
under  the  general  rule  of  law,  entitled  the  plaintiff  to  judgment, 
I^and  dedicated  by  the  owner  for  a  street  or  way  cannot  be  ap- 
propriated without  his  consent  to  the  use  of  a  railroad:  Williams 
v.  New  York  Cent.  R.  R.  Co.,  16  N.  Y.  97;  69  Am.  Dec.  651; 
Wager  v.  Troy  Union  R.  R.  Co.,  25  N.  Y.  526;  and  one  to  whom 
the  owner  of  the  soil  in  the  way  has  conveyed  a  lot  abutting 
thereon  and  bounded  by  the  lot  line  acquires  only  the  right  to 
use  it  for  the  ordinary  purposes  of  a  highway,  and  can  no  more 
than  a  stranger  justify  an  appropriation  thereof  for  purposes  in- 
consistent with  the  object  of  the  dedication:  Uline  v.  New  York 
Cent.  R.  R.  Co.,  101  N.  Y.  98,  106;  54  Am.  Rep.  661.  The  en- 
try,  therefore,  by  the  lessor  of  the  defendant  was  a  trespass,  and 
amounted  to  a  disseisin  of  the  plaintiff,  and  the  defendant,  who 
entered  under  the  lease  in  1882,  was  a  trespasser  also.  By  the 
general  statute  of  the  state,  a  right  of  entry  upon  lands  wrong- 
fully withheld  from  the  true  owner  may  be  asserted  at  any  time 
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within  twenty  years  from  the  dia&eisin,  and  in  the  present  case 
only  eight  years  had  elapsed  from  the  entry  of  the  lessor  of  the 
defendant  and  the  commencement  of  the  suit.  But  it  was  held 
by  the  trial  court  that  the  plaintiff  was  barred  of  his  remedy  to 
recover  the  land  by  force  of  section  5057  of  the  Kevieed  Statutes 
of  the  United  States,  which  enacts  a  limitation  of  two  years  for 
the  bringing  of  an  action  by  an  assignee  in  bankruptcy  in  the 
cases  embraced  in  the  section,  and  which  the  trial  court  held 
precludes  an  assignee  in  bankruptcy  from  maintaining  an  action 
for  the  recovery  of  real  property  owned  by  the  bankrupt  against 
a  person  who,  without  right  and  after  the  title  had  vested  in  the 
assignee,  had  entered  upon  and  taken  possession  thereof,  pro- 
vided the  assignee  had  allowed  two  years  to  elapse  after  the 
wrongful  entry  before  bringing  his  action.  The  correctness  of 
the  construction  put  by  the  trial  judge  upon  this  section  is  the 
only  question  now  before  us. 

That  section,  which  was  incorporated  into  the  revision  of  the 
United  States  statutes  from  the  bankrupt  act  of  March  2,  1867, 
chapter  176,  section  2,  in  substantially  the  same  words,  is  as 
481  follows:  "No  suit,  either  at  law  or  in  equity,  shall  be  main- 
tainable in  any  oourt  between  an  assignee  in  bankruptcy  and 
a  person  claiming  an  adverse  interest,  touching  any  property 
or  rights  of  property  transferable  to,  or  vested  in,  such  assignee, 
unless  brought  within  two  vears  from  the  time  when  the  cause 
of  action  accrued  for  or  against  such  assignee.  And  this  provi- 
sion shall  not,  in  any  case,  revive  a  right  of  action  barred  at  the 
time  when  an  assignee  is  appointed/'  It  does  not,  we  suppose, 
admit  of  question  that  Congress,  having  plenary  power  over  the 
subject  of  bankruptcy,  may  prescribe  such  limitations  of  time, 
binding  both  upon  the  state  and  federal  courts,  for  the  bringing 
of  actions  to  enforce  rights  in  favor  of  or  against  a  bankrupt  or 
his  estate,  as  it  may  deem  proper,  consistent  with  affording  a 
reasonable  opportunity  to  litigants.  But  it  is  not,  we  think, 
going  too  far  to  say  that,  in  applying  a  statute  cutting  down  to 
so  short  a  period  as  two  years  the  right  to  enforce  a  title  to  real 
property,  it  should  appear  with  reasonable  certainty  that  the 
particular  case  is  within  its  provisions,  and  that  neither  a  subtle 
nor  forced  construction  should  be  resorted  to  to  deprive  a  party 
of  a  right  which  he  has  under  the  general  rules  of  limitation. 
That  section  5057  applies  to  actions  respecting  property  in  lands 
which  become  vested  in  the  assignee  in  bankruptcy,  and  to  ac- 
tions of  ejectment  therefor,  has  been  decided  in  several  cases  by 
the  supreme  court  of  the  United  States:  Gifford  v.  Helms,  98 
U.  S.  248;  Wisner  v.  Brown,  122  U.  S.  214;  Adams  v.  Collier, 
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122  TJ.  S.  382;  Greene  y.  Taylor,  132  TJ.  S.  415.  The  section 
has  been  liberally  construed  in  defining  the  meaning  of  the 
words  "property"  and  "rights  of  property"  and  "adverse  inter- 
est," and  they  have  been  held  to  include  debts  owing  to  or  by 
the  bankrupt:  Jenkins  v.  International  Bank,  106  TJ.  S.  571; 
Doty  v.  Johnson,  C  Fed.  Eep.  481;  and  while  the  section  refers 
to' suits  between  the  assignee  and  another  person,  not  naming 
the  grantee  or  successor  in  interest  of  the  assignee,  it  has  been 
held,  contrary  to  suggestions  in  some  earlier  cases  (see  Banks  v. 
Ogden,  2  Wall.  57,  and  opinion  of  Mason,  J.,  in  Stevens  t. 
Hauser,  39  N.  Y.  302),  that  the  48>  grantee  of  the  assignee  is 
bound  under  section  5057,  wherever  the  assignee  was  bound  at 
the  time  of  the  purchase  and  although  the  sale  was  made  under 
the  order  of  the  court:  Oifford  v.  Helms,  98  U.  S.  248;  Greene 
v.  Taylor,  132  U.  S.  415. 

There  can  be  no  doubt  that  the  limitation  in  section  5057  ap- 
plies to  all  causes  of  action  and  property  rights  and  all  adverse 
claims  to  property  of  the  bankrupt  existing  in  favor  of  or  against 
the  bankrupt  at  the  time  of  the  adjudication  in  bankruptcy  and 
the  appointment  of  an  assignee,  and  if  the  lessor  of  the  defend- 
ant had  entered  upon  and  taken  possession  of  the  lands  in  ques- 
tion under  claim  of  title  adverse  to  the  bankrupt,  before  the 
bankruptcy,  it  does  not  admit  of  question  under  the  adjudica- 
tions, that  after  the  lapse  of  two  years  from  the  appointment  of 
the  assignee  before  suit  brought  to  enforce  the  bankrupt's  title, 
the  right  of  entry  would  be  barred.  But  there  was  no  adverse 
claim  to  the  land  made  by  the  lessor  of  the  defendant,  or  any 
other  person,  until  1880,  nearly  two  yearB  subsequent  to  the 
vesting  of  the  title  in  the  assignee,  and  the  question  is,  whether 
the  right  of  the  assignee  to  assert  his  unquestioned  title  acquired 
from  the  bankrupt,  against  the  defendant  and  its  lessor,  was 
cut  off  by  the  two  years'  limitation  in  section  5057.  The  bank- 
rupt had  no  cause  of  action,  because  the  unlawful  entry  was 
subsequent  to  the  vesting  of  the  title  in  the  assignee,  and  it 
accrued  solely  in  favor  of  the  assignee  by  reason  of  the  acts  of 
the  defendant  and  its  lessor  committed  after  the  assignment. 

The  short  limitation  to  actions  by  or  against  assignees  in 
bankruptcy  was  not  enacted  for  the  first  time  in  the  bankrupt 
act  of  1807.  It  had  its  origin  in  the  eighth  section  of  the  bank- 
rupt act  of  1841 :  5  IT.  S.  Stats,  at  Large,  446.  That  section  en- 
acted that  the  circuit  courts  of  the  United  States  should  have 
concurrent  jurisdiction  with  the  district  courts  "of  all  suits  at 
law  and  in  equity  which  may  or  shall  be  brought  by  any  assignee 
of  the  bankrupt  against  any  person  or  persons  claiming  an  adverse 
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interest,  or  by  any  such  person  against  such  assignee  touching  any 
property  or  rights  of  48B  property  of  said  bankrupt  transferable 
to  or  vested  in  such  assignee,  and  no  suit  at  law  or  in  equity  shall 
in  any  case  be  maintainable  by  or  against  such  assignee,  or  by  or 
against  any  person  claiming  an  adverse  interest  touching  the 
property  and  rights  of  property  aforesaid  in  any  court  what- 
soever, unless  the  same  be  brought  within  two  years  after  the 
declaration  and  decree  in  bankruptcy,  or  after     the  cause  of 
suit  shall  first  have  accrued."    The  first  case  where  the  court 
was  called  upon  to  construe  this  section  was  In  re  Oonant,  5 
Blatchf.  54.    That  case  arose  in  the  United     States     district 
court  for  the  southern  district  of    New  York.    A  petition  had 
been  filed  in  the  district  court  for  the  purpose  of  vacating  an 
order  of  sale  of  a  certain  lot  of  land  belonging  to  a  bankrupt, 
obtained  by  the  assignee,  and  under  which  a  sale    had    been 
made.    More  than  two  years  had  elapsed  between  the  sale  and 
the  making  of    the  application,  and  it  was  insisted    that  the 
eighth  section,  above  quoted,  was  a  bar  to  the  relief    sought. 
This  claim  was     overruled    by  Mr.  Justice  Nelson,  who  said: 
"It  is  obvious  that  the  limitation  applies  only  to  suits  growing  out 
of  disputes  in  respect  to  property  and  rights  of  property  of  the 
bankrupt  which  came  to  the  hands  of     the  assignee,  and  to 
which  adverse  claims  existed  while  in  the  hands  of  the  bank- 
rupt and  before  the  assignment,"  and  after  considering     the 
policy  upon  which  the  limitation  was  founded  he  further  said: 
"The  limitation  has  no  reference  to  suits  growing  out  of  the 
dealings  of  the  assignee  with  the  estate  after  it  comes  to  his 
hands.     These  are  matters  for  which  he  may  be  personally  re- 
sponsible, and  no  reason  existed     for  changing  the  period  of 
limitation,  any  more  than  in  the  case  of  any  other  trustee  deal- 
ing with  trust  property.     There  certainly  could  be  no  reason 
for  applying  the  short  term  in  favor  of  persons  dealing  with  the 
assignee  in  respect  to  the  estate  of  the  bankrupt,  after  it  comes 
into  his  hands  and  the  statute  makes  the  limitation  mutual/' 
The  next  reported  case  where  construction  was  given  to  section 
8  of  the  act  of  1841  is  Stevens  v.  Hauser,  39  N.  Y.  305.     It 
was  an  action  of  ejectment  brought  in  1861  by  the  grantee  of 
the  assignee  in  bankruptcy  of   one   Talmage,  who  was  adjudi- 
cated 4S4  a  bankrupt  in  1842,  to  recover  lands  owned  by  the 
bankrupt  at  the  time  of    the  bankruptcy.    The     defendant's 
possession  commenced  four  years  after  the  title  vested  in  the 
assignee.    Tfce  adverse  claim,  if    it  existed    at  all,  originated 
after  the  appointment  of    the  assignee,  and  the  suit  was  not 
brought  until  fifteen   years  after  the   defendant   entered  into 
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possession  of  the  land.  The  defendant,  among  other  defenses, 
pleaded  the  eighth  section  of  the  act  of  1841  in  bar  of  the  ac- 
tion. The  court,  following  the  decision  in  In  re  Conant,  5 
Blatchf.  54,  overruled  this  defense.  Three  opinions  were  de- 
livered, and  in  each  opinion  the  judge  delivering  it  expressed 
his  approval  of  the  construction  of  the  act  given  by  Judge 
Kelson,  Woodruff,  J.,  stating  that  it  "was  the  necessary  con- 
struction of  the  statute/'  The  judges  were  also  of  the  opinion 
that  the  case  did  not  show  that  the  entry  by  the  defendant  was 
adverse  and  that  in  accordance  with  the  legal  presumption  it 
might  be  presumed  to  have  been  in  subordination  to  the  true 
title.  But  the  first  ground  mentioned  waa  the  one  on  which 
the  decision  was  primarily  based.-  The  case  of  Stevens  v. 
Hauser,  39  N.  Y.  302,  is  an  explicit  authority  in  this  court  that 
the  eighth  section  of  the  act  of  1841  had  no  application  to 
wrongs  against  an  assignee  in  bankruptcy  or  to  the  property  of 
the  bankrupt  in  his  hands,  originating  after  the  appointment 
of  the  assignee.  In  Esmond  v.  Apgar,  76  N.  Y.  359,  the  eighth 
section  was  held  to  apply  in  that  case  on  the  ground  that  the 
adverse  claim  existed  before  the  assignment. 

It  is,  however,  insisted  by  the  learned  counsel  for  the  respond- 
ent that  the  construction  placed  in  the  cases  mentioned  on  the 
eighth  section  of  the  act  of  1841  is  not  controlling  in  the  con- 
struction of  the  second  section  of  the  act  of  1867,  re-enacted  in 
section  5057  of  the  revision,  by  reason  of  the  difference  in  the 
language  of  the  two  provisions.  It  will  be  observed  that  the 
words  "of  said  bankrupt,"  before  the  words  "transferable  to 
and  vested  in  such  assignee,"  in  the  eighth  section  of  the  act 
of  1841,  are  omitted  in  the  statute  of  1867.  The  omission  k 
said  to  be  significant  of  an  intention  by  the  act  of  1867  to 
broaden  the  scope  of  the  limitation  in  the  former  act,  so  as 
to  extend  it  to  any  485  controversy  between  an  assignee  and  a 
third  person,  whether  originating  before  or  after  the  bank- 
ruptcy. So,  also,  in  place  of  the  words  "within  two  years  after 
the  declaration  and  decree  in  bankruptcy,  or  after  the  cause  of 
suit  shall  first  have  accrued/'  in  the  act  of  1841,  are  substituted 
in  the  act  of  1867  the  words  "within  two  years  from  the  time 
when  the  cause  of  action  accrued  for  or  against  such  assignee." 
The  words  "of  said  bankrupt"  in  the  act  of  1841  add  nothing 
to  the  meaning  of  the  clause  in  the  second  act,  in  which  they 
are  omitted.  The  words  "transferable  to  or  vested  in  such  as- 
signee" refer  to  the  property  or  rights  of  property. of  the  bank* 
rupt  which  were  transferred  by  the  assignment.  The  act  of 
1867  omitted  superfluous  words  in  the  act  of  1841,  but  did  not. 
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we  think,  change  or  enlarge  the  meaning  of  the  act  of  1841. 
Mr.  Justice  Miller,  in  the  case  of  Bailey  v.  Glover,  21  Wall.  342, 
paraphrases  the  language  of  section  2  of  the  act  of  1867,  and 
in  so  doing  introduces  the  omitted  words  "of  the  bankrupt" 
contained  in  the  act  of  1841.  He  says:  "It  [the  section]  ap- 
plies to  all  judicial  contests  between  the  assignee  and  other 
persons  touching  the  property,  or  rights  of    property,  of    the 

bankrupt,  transferable  to,  or  vested  in,  the  assignee,  etc 

Such  is  almost  the  language  in  which  the  provision  is  expressed 
in  section  5057  of  the  Ee vised  Statutes."  This  is  repeated  in 
the  opinion  of  Mr.  Justice  ClifEord  in  Gifford  v.  Helms,  98  U.  S. 
248.  In  Phelan  v.  O'Brien,  13  Fed.  Kep.  656,  the  court,  in 
construing  section  5057,  referring  to  In  re  Conant,  5  Blatchf. 
54,  said  that  that  case  arose  under  the  limitation  clause  in  the 
act  of  1841,  "which  is  substantially  analogous  to  the  provision 
now  under  consideration":  See,  also,  Adams  v.  Crittenden,  106 
U.  S.  576.  We  have  found  no  case  in  which  it  has  been  sug- 
gested that  section  5057  has  a  wider  meaning  than  section  8  of 
the  act  of  1841.  We  think  the  decisions  under  the  earlier  sec- 
tion are  applicable  to  the  construction  of  section  5057  of  the 
revision. 

It  is  claimed  that  the  case  of  Banks  v.  Ogden,  2  Wall.  57, 
tends  to  discredit  the  construction  of  the  statute  of  1841,  given 
in  the  Conant  case.  The  question  there  arose  between  the  486 
grantee  of  a  purchaser  under  a  sale  by  an  assignee  in  bankruptcy, 
of  land  formed  by  accretion  on  the  shore  of  Lake  Michigan, 
and  a  grantee  of  the  bankrupt  whose  conveyance  antedated  the 
bankruptcy,  of  a  lot  bounded  on  a  street  laid  out  by  his  grantor, 
partly  on  the  land  adjoining  the  lake  and  partly  under  the 
waters  of  the  lake.  The  point  upon  which  the  controversy 
turned  was  whether  the  defendant  derived  title  under  his  grant 
to  the  middle  of  the  street  as  laid  out  on  the  map,  or  only  to  the 
center  line  of  the  dry  land  embraced  in  the  street  as  laid  out. 
The  latter  was  held  to  be  the  true  construction  of  the  convey- 
ance, and  consequently  that  the  bankrupt,  at  the  time  of  the 
assignment  in  bankruptcy,  owned  the  part  of  the  land  next  to 
the  water,  and  that  the  accretion  followed  his  title.  The  de- 
fendant set  up  as  a  defense  the  limitation  of  two  years  in  the 
statute  of  181-1.  It  did  not  appear  when  the  defendant  took 
possession  of  the  land  in  controversy,  but  it  must  have  been  at 
some  time  after  the  assignment  in  bankruptcy,  since  the  alluvion 
did  not  commence  to  form  until  after  that  time.  The  court,  in 
respect  to  this  defense,  expressed  a  doubt  whether  the  statute 
applied  to  sales  made  by  an  assignee  under  order  of  the  court, 
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and  added:  "But  it  is  not  necessary  now  to  pass  upon  this  point. 
The  limitation  certainly  could  not  affect  any  suit  the  cause  of 
which  accrued  from  an  adverse  possession  taken  after  the  bank- 
ruptcy, until  the  expiration  of  two  years  from  the  taking  of 
such  possession,  and  there  is  nothing  in  the  record  which  shows 
when  the  adverse  possession  relied  upon  by  the  defendant  in 
error  commenced."  The  court  gave  no  consideration  to  the 
question  involved  in  the  present  case.  It  was  unnecessary  to 
decide  it.  Assuming  that  the  limitation  applied,  it  was  a  com- 
plete answer  to  the  alleged  limitation  that  it  did  not  appear 
that  the  two  years'  adverse  possession  had  run  before  the  com- 
mencement of  the  action.  The  case  is  not,  we  think,  an  au- 
thority impugning  the  decision  in  the  Conant  case. 

There  are  three  decisions  in  the  circuit  courts  of  the  United 
States  which  tend  to  support  the  contention  of  the  respondent, 
487  namely:  Norton  v.  De  La  Villebeuve,  1  Woods,  163;  Phelan 
v.  O'Brien,  13  Fed.  Rep.  656;  Harvey  v.  Gage,  31  Fed.  Rep. 
275.  In  the  first  of  these  cases,  while  the  opinion  supports  the 
claim  that  section  5057  applies  to  adverse  interests,  whether 
existing  at  the  time  of  the  assignment  in  bankruptcy  or  arising 
subsequently,  the  only  point  involved  was  as  to  the  application 
to  adverse  claims  originating  prior  to  the  bankruptcy,  as  to 
which  there  can  be  no  doubt  whatever.  The  other  two  cases 
are  adverse  to  the  ruling  in  In  re  Conant,  5  Blatchf.  54,  although 
in  one  of  them  no  reference  is  made  thereto. 

Subsequently  to  the  decisions  in  the  cases  heretofore  referred 
to,  and  subsequently  also  to  the  decision  of  the  general  term 
in  the  case  now  before  us,  the  case  of  Dushane  v.  Beall,  161 
IT.  S.  513,  was  argued  and  decided  in  the  supreme  court  of  the 
United  States.  The  controversy  was  between  Beall,  a  judg- 
ment creditor  of  one  Tinstman,  and  the  assignee  in  bankruptcy 
of  Tinstman,  who  became  bankrupt  in  1876,  in  respect  to  the 
rights  of  the  respective  parties  to  a  sum  awarded  to  Tinstman 
in  a  judgment  obtained  in  the  name  of  one  Shaw  against  the 
Pittsburgh  &  Connellville  Railroad  Company  in  1887.  The 
judgment  was  obtained  in  a  suit  brought  by  Shaw  against  the 
company  in  1882  for  the  breach  of  a  contract  in  relation  to  the 
working  and  maintaining  of  a  telegraph  line  in  which  Tinst- 
man was  interested  at  the  time  of  his  bankruptcy,  but  which 
interest  was  not  mentioned  in  his  schedule  of  assets.  Tinstman 
obtained  his  discharge  in  1877.  In  1885,  he  intervened  in  the 
Shaw  suit,  which  was  then  pending,  and  he  was  awarded  by  the 
judgment  therein  the  sum  of  nine  hundred  and  forty-seven  dol- 
lars and  forty-three  cents.    After  his  discharge  in  1877  he  en* 
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gaged  in  business,  and  became  indebted  to  Beall,  who,  in  No- 
vember, 1886,  procured  judgment  against  him  for  seven  hundred 
and  thirty  dollars  and  fifty-four  cents.  June  9,  1888  (after  the 
recovery  of  the  judgment  in  the  Shaw  suit),  Beall  garnisheed 
the  Pittsburgh  &  Connellville  Kailroad  Company  for  the  pur- 
pose of  obtaining  satisfaction  of  his  judgment  against  Tinstman 
out  of  Tinstman's  share  of  the  Shaw  judgment.  August  10, 
1888,  McCullough,  the  original  assignee  in  bankruptcy  of  488 
Tinstman,  intervened  in  the  garnishment  proceeding,  claiming 
to  be  entitled  as  assignee  to  the  award  made  to  Tinstman  in  the 
Shaw  judgment.  On  McCullough'e  death,  Dushane  was  ap- 
pointed assignee  in  his  place  and  continued  the  litigation. 
Beall,  in  answer  to  the  claim  of  the  assignee  of  Tinstman,  set 
up  the  limitation  in  section  5057.  The  case  came  on  for  trial 
in  the  state  court  in  Pennsylvania,  and  the  claim  of  the  as- 
signee was  overruled  on  two  grounds:  1.  That  the  assignee,  by 
his  omission  to  act  for  so  long  a  period,  had  elected  to  abandon 
the  claim  against  the  railroad  company;  and  2.  That  he  was 
barred  by  section  #5057.  On  appeal  taken  by  the  assignee,  the 
supreme  court  of  Pennsylvania  (Beall  v.  Dushane,  149  Pa.  St. 
439),  sustained  the  judgment  on  the  first  ground,  but  in  re- 
spect to  the  second  ground  said:  "We  do  not  rest  our  decision 
upon  the  act  above  cited  (section  5057),  as  its  application  to  the 
facts  of  the  case  are  more  than  doubtful."  The  assignee  then 
appealed  to  the  supreme  court  of  the  United  States,  which  re- 
versed the  judgment  of  the  state  courts,  the  opinion  being  writ- 
ten by  the  chief  justice.  The  opinion  commences  with  the  fol- 
lowing statement:  "We  concur  with  the  supreme  court  of 
Pennsylvania  that  the  limitation  of  section  5057  of  the  Revised 
Statutes  did  not  apply.  That  limitation  is  applicable  only  to 
suits  growing  out  of  disputes  in  respect  of  property  of  the  bank- 
rupt which  came  to  the  hands  of  the  assignee,  to  which  ad- 
verse claims  existed  while  in  the  hands  of  the  bankrupt  and 
before  assignment":  Citing  In  re  Conant,  5  Blatchf.  54;  Clark 
v.  Clark,  17  How.  315;  Phelps  v.  McDonald,  99  TJ.  S.  298; 
French  v.  Merrill,  132  Mass.  525.  In  respect  to  the  other  point, 
the  court  held  that  the  facts  did  not  establish  an  election  by  the 
assignee  to  abandon  the  claim.  It  is  obvious  that  the  chief  jus- 
tice expressly  affirms  the  doctrine  of  ttie  case  of  In  re  Conant, 
5  Blatchf.  54,  and  applies  it  to  the  construction  of  section  5057. 
The  respondent  seeks  to  avoid  the  force  of  the  case  as  an  au- 
thority upon  the  point,  upon  the  ground  that  the  facts  did  not 
show  that  an  adverse  claim  to  the  fund  hed  existed  for  the  pe- 
riord  of  two  years  before  the  intervenion  of  McCullough  in  the 
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proceeding  of  August  10, 1888.  There  489  may  be  some  ground 
for  this  contention.  Beall  first  made  his  claim  June  9,  1888, 
only  two  months  before  the  intervention  of  McCullough.  If 
Tinstman  can  be  held  to  have  made  a  claim  when  he  intervened 
in  the  Shaw  suit,  October  2,  1885,  it  is  a  sufficient  answer  that 
it  is  held  that  the  limitation  in  section  5057  does  not  protect 
the  bankrupt  against  the  claim  of  the  assignee,  although  not 
made  within  the  two  years  mentioned:  Clark  v.  Clark,  17  How. 
315;  Phelps  v.  McDonald,  99  U.  S.  298.  The  railroad  com- 
pany, if  it  could  have  defended  against  Tinstman's  claim,  sub- 
mitted to  the  judgment  rendered,  and  had  no  interest  adverse 
to  the  assignee.  But  whether  there  was  any  adverse  interest 
arising  before  or  after  the  assignment  in  the  fund  in  question, 
we  do  not  feel  at  liberty  to  disregard  the  emphatic  declaration 
of  the  opinion  on  the  point  in  question,  which,  so  far  as  ap- 
pears, was  concurred  in  by  all  the  members  of  the  court,  that 
section  5057  only  applies  to  adverse  interests  existing  at  the 
time  of  the  assignment.  If  the  rule  in  the  Conant  case  is  to 
be  modified,  it  should,  we  think,  be  left  to  the  ultimate  author- 
ity to  so  determine. 

The  short  limitation  in  the  bankrupt  act  was  doubtless  in- 
tended to  facilitate  the  settlement  of  bankrupt  estates.  If  con- 
fined to  disputes  existing  when  the  bankruptcy  intervenes,  the 
principal  purpose  of  the  sta/tute  will  be  attained,  for  the  cases 
are  comparatively  infrequent  of  serious  delays  arising  from 
controversies  wholly  originating  after  the  bankruptcy,  in  respect 
to  the  property  to  which  the  bankrupt  had  an  undisputed  title 
at  the  time  of  the  assignment. 

We  think  the  plaintiff  was  entitled  upon  the  facts  stated  in 
the  record  to  maintain  his  action,  and  the  judgment  below 
should,  therefore,  be  reversed,  and  a  new  trial  ordered. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not  sit- 
ting.   

DEDICATION.— A  dedication  of  land  for  a  highway  does  not  pass 
the  fee,  but  only  an  easement  or  right  of  use:  Williams  v.  New  York 
Mtc.  R.  R.  Co.,  16  N.  T.  97;  69  Am.  Dec.  651.  And  as  a  dedication  of 
lands  can  be  for  public  purposes  only,  and  as  railway  companies  are 
private  corporations,  they  cannot  acquire  lands  or  an  easement  there- 
in, by  common-law  'dedication:  Monographic  note  to  Whitesides  v. 
Oreen,  57  Am.  St.  Rep.  750.  Land  dedicated  to  a  public  use  must  be 
accepted,  and  appropriated  to  the  use  intended:  Monographic  note  to 
Whitesides  v.  Green.  57  Am.  St  Rep.  753. 

LIMITATIONS  OF  ACTIONS— WHEN  STATUTE  BEGINS  TO 
RUN.— The  statute  does  not  run  until  there  is  some  one  In  whcm  u»e 
right  of  action  is  vested:  Commonwealth  v.  McGowan,  4  Bibb,  rffcr 
7  Am.  Dec.  737;  Ruff  v.  Bull,  7  II.  &  J.  14;  16  Am.  Dec.  290.  See 
Woolverton  v.  Taylor,  132  111.  197;  22  Am.  St.  Rep.  521,  and  note. 
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PARTNERSHIP  —  INSOLVENCY— HOMESTEAD  EXEMP- 
TION.—The  members  of  an  insolvent  firm  axe  not  entitled  to  a 
homestead  exemption  out  of  partnership  property  in  the  hands  of 
an  assignee  for  the  benefit  of  creditors  until  the  firm  debts  are  paid. 

PARTNERSHIP  —  INSOLVENCY— HOMESTEAD  EXEMP- 
TION—HUSBAND AND  WIFE.— The  members  of  an  insolveat  co- 
partnership, composed  of  a  husband  and  his  wife,  are  not  entitled, 
either  jointly  or  severally,  to  an  allowance  in  lieu  of  homestead,  out 
of  firm  assets  in  the  hands  of  an  assignee  for  the  benefit  of  cred- 
itors, until  the  firm  debts  are  paid. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— INSOL- 
VENT PARTNERSHIP— DISPUTED  RIGHT  TO  HOMESTEAD 
EXEMPTION— DUTY  OF  ASSIGNEE.— When  members  of  an  insol- 
vent firm  assign  for  the  benefit  of  creditors,  and  their  right  to  claim 
an  allowance  out  of  firm  property,  in  lieu  of  homestead,  is  disputed, 
the  assignee's  duty  is  to  await  an  order  of  court  to  determine  their 
right  before  turning  over  the  allowance.  He  acts  at  his  peril  with- 
out such  order,  and  the  advice  of  counsel  will  not  shield  him  from 
the  consequences  of  a  mistaken  course. 

Controversy  over  an  allowance,  in  lieu  of  homestead,  made  to 
M.  A.  &  C.  S.  Landis,  a  husband  and  his  wife,  who  were  copart- 
ners and  who  had  made  an  assignment  for  the  benefit  of  cred- 
itors. Wilson,  the  assignee,  at  the  time  of  making  the  allowance, 
consulted  with  counsel,  who  advised  that  it  was  legal,  but  the 
attorney  for  Aultman,  Miller  &  Co.,  plaintiffs  in  error,  and  one 
of  the  firm  creditors,  objected  that  the  assignors  were  not  enti- 
tled to  the  exemption.  The  allowance  was  made  to  the  assign- 
ors before  any  exceptions  were  taken,  and  was  consumed  and  dis- 
posed of  by  them.  The  exceptions  of  the  plaintiffs  in  error  to  the 
final  account  of  the  assignee  and  to  the  inventory,  challenging 
the  right  of  the  assignors,  were  determined  in  the  probate  court 
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against  the  assignee,  who  took  an  appeal  to  the  court  of  common 
pleas,  which  found  that  the  property  set  off  to  the  assignors  in 
lieu  of  a  homestead  ought  not  to  have  been  so  set  off  to  them; 
and  that  they  were  not  entitled  to  it  out  of  the  partnership  prop- 
erty. The  assignee  was,  therefore,  charged  with  the  amount 
set  off,  and,  on  his  petition  in  error,  the  circuit  court  found  that 
the  court  of  common  pleas  erred,  reversed  its  judgment,  and 
rendered  a  final  judgment  in  favor  of  the  assignee.  This  peti- 
tion in  error  was  prosecuted  to  reverse  the  judgment  of  the  cir- 
cuit court  and  to  affirm  that  of  the  common  pleas. 

W.  H.  Spence  and  A.  H.  Clark,  for  the  plaintiffs  in  error. 

H.  B.  Hill  and  Billingsley,  Taylor  &  Clark,  for  the  defendant 
in  error. 

144  SHAUCK,  J.  However  conflicting  the  decisions  else- 
where may  be,  it  is  settled  in  this  state  that  "the  members  of  an 
insolvent  firm  are  not  entitled  to  the  statutory  exemptions  out 
of  partnership  property  after  it  has  been  seized  in  execution  by 
partnership  creditors,  notwithstanding  all  the  members  join  in 
demanding  the  exemptions":  Gaylord  v.  Imhoff,  26  Ohio  St. 
317;  20  Am.  Rep.  762.  And  it  is  manifest  that  the  vesting  of 
the  partnership  property  in  an  assignee  for  the  benefit  of  credi- 
tors is  the  legal  equivalent  of  its  seizure  in  execution. 

It  is  said,  however,  that  a  different  rule  should  apply  here 
because  the  relation  of  husband  and  wife  existed  between  the 
members  of  the  insolvent  firm,  the  ownership  of  the  property 
and  the  right  to  demand  the  exemption  being  alike  joint.  Sec- 
tion 5441  of  the  Revised  Statutes  provides  that  "husband  and 
wife  living  together,  a  widower  living  with  an  unmarried  daugh- 
ter or  minor  son,  every  widow  and  every  unmarried  female  hav- 
ing in  good  faith  the  care,  maintenance,  and  custody  of  any 
minor  child  or  children  of  a  deceased  relative,  residents  of  Ohio, 
and  not  the  owner  of  a  homestead,  may,  in  lieu  thereof,  hold  ex- 
empt from  levy  and  sale  real  or  personal  property  to  be  selected 
by  such  person,  etc."  Husband  and  wife  living  together  by  the 
terms  of  this  section  constitute  a  family  for  whose  benefit  the 
exemption  is  allowed,  as  do  widowers,  widows,  and  unmarried 
women,  under  the  conditions  named.  But  there  is  no  reason 
to  suppose  that  the  general  assembly  was  undertaking  to  impart 
a  joint  character  to  the  145  right.  Although  a  husband  lives 
with  his  wife,  he  is  the  person  upon  whom  is  conferred  the  right 
of  selection.  The  allowance  provided  for  in  this  section  is  in 
lieu  of  the  family  homestead,  which  may  be  held  exempt  from 
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sale  under  the  provisions  of  section  5435  of  the  Bevised  Stat- 
utes, where  husband  and  wife,  living  together,  are  also  consti- 
tuted a  family  for  whose  use  the  exemption  is  made;  yet  the 
right  to  demand  it  is  primarily  that  of  the  husband  alone,  the 
wife  having  no  right  to  make  the  demand  unless  the  husband 
fail  or  refuse  to  make  it. 

Nor  is  there  anything  in  the  legislation  upon  this  subject 
showing  an  intention  on  the  part  of  the  general  assembly  to 
change  the  settled  and  familiar  rule  that  homestead  rights  at- 
tach only  to  the  individual  property  of  the  debtor,  and  that 
partnership  property  must,  to  the  extent  necessary,  be  devoted 
to  the  payment  of  partnership  debts. 

The  facts  found  by  the  trial  oouit  show  that  when  the  goods 
were  set  off  to  the  assignors  upon  their  demand  their  right  to 
the  exemption  was  denied  by  counsel  representing  some  of  the 
creditors  of  the  firm.  In  that  situation  it  was  the  duty  of  the 
assignee  to  hold  the  property  subject  to  the  order  of  the  probate 
court,  which  alone  had  original  jurisdiction  to  determine  the 
question  of  their  right.  In  delivering  the  property  without  such 
order  he  acted  at  his  peril,  and  the  advice  of  counsel  will  not 
shield  him  from  the  consequences  of  a  mistaken  course. 

Judgment  of  the  circuit  court  reversed,  and  that  of  the  com- 
mon pleas  affirmed. 

•  

PARTNERSHIP— RIGHT  OP  PARTNER  TO  EXEMPTION.— 
Partnership  property  is  primarily  liable  to  pay  partnership  debts; 
and  the  surplus,  if  any,  belongs  to  the  partners:  Miller  v.  Estill,  5 
Ohio  St  608;  67  Am.  Dec.  305.  Partners  cannot  claim  and  hold  firm 
property  as  exempt  from  attachment  or  execution:  Green  v.  Taylor, 
98  Ky.  330;  56  Am.  St.  Rep.  375.  Neither  can  they,  during  the  exist- 
ence of  the  partnership,  claim  an  individual  exemption  in  partner- 
ship property,  when  taken  under  legal  process  for  partnership  debts: 
Aiken  t.  Stelner,  98  Ala.  855;  30  Am.  St.  Rep.  58;  note  to  Dennis  T. 
Kass,  48  Am.  St  Rep.  884.  That  a  partner  is  entitled,  as  against 
creditors  of  the  firm,  to  claim  and  hold  a  homestead  in  the  partner- 
ship real  estate,  see  Ferguson  v.  Speith,  13  Mont.  487;  40  Am.  St. 
Rep.  459. 
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[65  Ohio  State,  146.] 

CRIMINAL  LAW.— INSANITY  AS  A  DEFENSE  TO  CRIMR 
It  an  affirmative  one.  Hence  the  burden  of  proof  rests  on  the  accused 
to  establish  his  Insanity. 

CRIMINAL  LAW-INSANITY— DEFENSE— DEGREE  OF 
PROOF.— One  charged  with  murder,  and  who  sets  up  his  insanity 
as  a  defense,  is  bound  to  establish  it,  but  he  may  do  so  by  a  bare 
preponderance  of  the  evidence,  and  is  not  required  to  make  any 
higher  degree  of  proof. 

CRIMINAL  LAW— MURDER— PROOF  OF  INSANITY  PRE- 
PONDERATES,  WHEN.— Whenever  the  existence  of  insanity  i» 
made  probable  after  considering  all  of  the  evidence  for  and  against 
it,  there  is  a  preponderance  of  evidence  in  favor  of  insanity. 

CRIMINAL  LAW— MURDERr-PROOF  OF  INSANITY— IN- 
STRUCTION— To  instruct  a  jury,  in  a  murder  case,  that  the  evi- 
dence introduced  to  establish  insanity  is  insufficient  if  it  merely 
shows  It  to  have  been  probable;  that  the  proof  must  be  such  as  to 
overcome  the  legal  presumption  of  sanity;  and  that  it  must  "sat- 
isfy" them  that  the  defendant  is  insane,  is  erroneous  and  preju- 
dicial, because  it  requires  more  than  a  preponderance  of  the  evi- 
dence to  maintain  the  defense. 

Foran  &  Dawley,  for  the  plaintiff  in  error. 
F.  L.  Strimple,  for  the  defendant  in  error. 

146  BRADBURY,  J.  The  plaintiff  in  error,  Bushrod  Kelch, 
in  December,  1895,  was  indicted  in  the  county  of  Cuyahoga  for 
murder  in  the  first  degree  for  killing  a  woman  who  had  been  his 
wife,  but  who,  shortly  before  the  homicide,  had  procured  a  di- 
vorce from  him.  In  February,  1896,  he  was  placed  on  trial  in 
the  court  of  common  pleas  of  said  county  for  such  offense,  and 
in  March  following  was  convicted  of  murder  in  the  first  degree, 
and  was  adjudged  to  suffer  death.  Upon  proceedings  in  error 
this  judgment  was  affirmed  by  the  circuit  14T  court;  whereupon 
the  cause  was  brought  to  this  court  for  review. 

That  the  defendant  in  error  shot  and  killed  the  deceased  was  not 
denied  or  contested  upon  the  trial;  the  chief  contention  being- 
over  the  mental  condition  of  the  accused  at  the  time  the  homi- 
cide was  committed.  Counsel  for  him  contended:  1.  That  the 
evidence  of  the  state  did  not  sufficiently  establish  deliberation 
or  premeditation;  and  2.  That  his  evidence  was  sufficient  to 
show  insanity,  superinduced  by  the  excessive  use  of  alcoholic 
stimulants. 

The  question  of  the  burden  of  proof,  where  insanity  is  set  np 
as  a  defense  in  criminal  causes,  has  been  fruitful  of  discussion, 
and  has  occupied  the  attention  of  the  ablest  criminal  jurists  of 
this  country,  and  of  England.  The  contention  has  not  so  much 
concerned  the  degree  of  proof,  as  upon  whom  the  burden  rested. 
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Some  authorities,  entitled  to  great  consideration,  have  steadily 
held  that  this  burden  rested  upon  the  state;  that  while  the  pre- 
sumption of  sanity  was  sufficient  to  support  this  burden  where 
the  evidence  did  not  suggest  mental  alienation,  yet  if  the  de- 
fense was  made,  the  state  was  bound  to  establish  sanity  beyond 
a  reasonable  doubt.  This  view  was  founded  upon  the  obligation 
which  rests  upon  the  state  to  establish  beyond  a  reasonable 
doubt  every  fact  necessary  to  create  in  the  defendant  criminal 
liability;  criminal  intent  being  one  of  such  facts,  it  was  included 
within  the  general  obligation  above  stated,  and  to  establish  this 
criminal  intent,  a  mental  condition  capable  of  entertaining  it 
must  be  established.  This  course  of  reasoning  would  render 
immaterial  the  question  whether' the  doubt  of  sanity  arose  upon 
the  evidence  of  the  state,  or  of  14S  the  defendant,  or  upon  that  of 
both  the  state  and  the  defendant.  The  doubt,  however  arising 
being  available  by  the  defendant.  This  view  of  the  question 
finds  support  in  numerous  well-considered  cases,  among  which 
may  be  cited  Hopps  v.  People,  31  111.  385;  83  Am.  Dec.  231; 
Chase  v.  People,  40  HI.  352;  State  v.  Crawford,  11  Kan.  32;  Peo- 
ple v.  Garbutt,  17  Mich.  9;  97  Am.  Dec.  162;  Cunningham  v. 
State,  56  Miss.  269;  31  Am.  Rep.  360;  Bradley  v.  State,  31  Ind. 
492;  McDougal  v  State,  88  Ind.  24;  Guetig  v.  State,  66  Ind. 
94;  32  Am.  Sep.  99;  Wright  v.  People,.  4  Neb.  407;  Ballard  v. 
State,  19  Neb.  609;  State  v.  Pike,  49  N.  H.  399;  6  Am.  Sep.  533; 
State  v.  Bartlett,  43  N.  H.  224;  80  Am.  Dec.  154;  State  v.  Jones, 
50  N.  H.  369;  9  Am.  Rep.  242;  People  v.  McCann,  16  N.  Y. 
58;  69  Am.  Dec.  642;  O'Connell  v.  People,  87  N.  Y.  377;  41  Am. 
Rep.  379;  Dove  v.  State,  3  Heisk.  348;  State  v.  Patterson,  45 
Vt.  308;  12  Am.  Rep.  200. 

The  logical  consistency  of  this  view  of  the  question  is  its  chief 
support.  In  the  practical  administration  of  criminal  law,  how- 
ever, experience  has  found  much  to  commend  in  that  opposite 
view  which  treats  the  defense  of  insanity  as  independent  and 
affirmative,  and  which,  consequently,  casts  upon  the  accused 
who  asserts  it  the  burden  of  sustaining  it  by  evidence  sufficient 
to  overcome  the  natural  presumption  of  sanity.  Among  the 
cases  that  sustain  this  side  of  the  contention  may  be  cited  State 
v.  Jones,  64  Iowa,  349;  Ford  v.  State,  71  Ala.  385;  State  v.  Law- 
rence, 57  Me.  574;  Commonwealth  v.  Eddy,  7  Gray,  583;  Mc- 
Kenzie  v.  State,  26  Ark.  334;  Cavaness  v.  State,  43  Ark.  331; 
People  v.  Bell,  49  Cal.  485;  Dejarnette  v.  Commonwealth,  75 
Va.  867;  Webb  v.  State,  9  Tex.  App.  490;  King  v.  State,  9  Tex. 
App.  515;  Coyle  v.  Commonwealth,  100  Pa.  St.  573;  45  Am.  Rep. 
397;  Lynch  v.  Commonwealth,  77  Pa.  St.  205;  State  v.  Rede- 
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meier,  **>  71  Mo.  173;  36  Am.  Rep.  462;  State  v.  Gut,  13  Minn. 
341;  State  v.  McCoy,  34  Mo.  531;  86  Am.  Dec.  121.  This  doc- 
trine has  prevailed  in  Ohio  from  an  early  period  in  its  judicial 
annals:  Clark  v.  State,  12  Ohio,  483;  40  Am.  Dec.  481;  Bond  v. 
State,  23  Ohio  St.  349;  Bergin  v.  State,  31  Ohio  St.  Ill;  Loeff- 
ner  v.  State,  10  Ohio  St.  598. 

This  being  the  established  doctrine  of  this  state,  the  burden 
of  proving  his  insanity  rested  on  the  plaintiff  in  error.  If  this 
burden  should  be  sustained,  the  law  exonerates  him  from  crim- 
inal responsibility  for  his  act.  It  is  apparent,  therefore,  that 
to  him  it  was  of  prime  importance  that  an  accurate  measure  of 
this  burden  should  be  given  to  the  jury.  If  the  charge  of  the 
court,  in  this  respect,  imposed  on  him  a  greater  burden  than 
the  law  prescribes,  it  contained  error  prejudicial  to  this  defense. 

In  most  of  the  cases  relating  to  the  burden  of  proof  of  insan- 
ity in  criminal  causes,  the  contention  was  confined  to  the  ques- 
tion of  where  it  rested — whether  on  the  state  or  on  the  defend- 
ant— and  the  quantum  or  degree  of  proof  where  made  to  rest 
on  defendant,  received  little,  if  any,  consideration,  either  by 
counsel  or  the  court;  and  language  was  sometimes  employed  by 
the  court  which  seemed  to  require  of  the  defendant,  to  estab- 
lish his  insanity,  more  than  a  preponderance  of  the  evidence. 

In  some  of  the  cases,,  however,  the  question  of  the  quantum 
of  proof  where  the  burden  was  placed  on  the  accused,  came  di- 
rectly before  the  court.  Among  them  is  the  case  of  Coyle  t. 
Commonwealth,  100  Pa.  St.  573,  45  Am.  Bep.  397,  where  it  was 
held  that  a  charge  to  the  jury  which  required  of  the  defendant, 
"clearly  preponderating  evidence,"  instead  of  "fairly  preponder- 
ate evidence"  of  insanity  was  error. 

150  In  Commonwealth  v.  BogerB,  7  Met.  500,  41  Am.  Dec. 
468,  in  trial  for  murder,  Shaw,  C.  J.,  presiding,  the  jury,  after 
receiving  the  charge  of  the  court,  and  consulting  several  hours, 
came  into  court  for  instructions  respecting  the  degree  of  proof 
requisite  to  establish  insanity,  and  were  instructed  that  "if  the 
preponderance  of  the  evidence  was  in  favor  of  insanity  of  the 
prisoner,  the  jury  would  be  authorized  to  find  him  insane. 

In  Boswell  v.  State,  63  Ala.  326,  35  Am.  Bep.  20,  the  supreme 
court  of  Alabama  laid  down  the  rule  as  follows:  "We  hold,  then, 
that  insanity  is  a  defense  which  must  be  proved  to  the  satisfac- 
tion of  the  jury  by  that  measure  of  proof  which  is  required  in 
civil  causes." 

In  State  v.  Jones,  64  Iowa,  350,  the  charge  was  murder  in  the 
first  degree.  The  supreme  court  held  that  "where  one  charged 
with  murder  relies  upon  his  insanity  as  a  defense,  the  burden 
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is  on  him  to  establish  a  preponderance  of  the  evidence  that  at 
the  time  of  the  killing  he  was  in  such  a  state  of  insanity  as  not 
to  be  accountable  for  the  act;  but  an  instruction  that,  if  the  evi- 
dence goes  no  farther  than  to  show  that  such  a  state  of  mind 
was  merely  probable,  was  not  sufficient,  was  erroneous,  because 
its  effect  was  to  require  more  than  a  mere  preponderance  of  the 
evidence  to  establish  the  defense":  See  People  v.  Bell,  49  CaL 
485-488. 

In  Bond  v.  State,  23  Ohio  St.  349,  it  is  held  "the  burden  of 
proof  to  establish  the  defense  of  insanity  in  a  criminal  case  rests 
upon  the  defendant,  but  a  bare  preponderance  of  testimony  is 
all  that  is  necessary  for  that  purpose/'  This  rule  is  reasserted 
in  Bergin  v.  State,  31  Ohio  St.  Ill,  a  case  like  the  one  under 
consideration,  of  murder  1B1  in  the  first  degree:  Loeffner  v. 
State,  10  Ohio  St.  598.  Self-defense,  in  Ohio,  as  well  as  insan- 
ity, is  regarded  as  affirmative  defense.  In  Silvus  v.  State,  22 
Ohio  St.  90,  and  Weaver  v.  State,  24  Ohio  St.  584,  both  cases 
where  self-defense  was  relied  upon  by  the  accused  for  justifica- 
tion, this  court  held  that  the  defense  should  be  shown  by  pre- 
ponderating evidence.  These  cases  relating  to  the  burden  and 
quantum  of  evidence  required  to  establish  a  plea  of  self-defense, 
are,  of  course,  only  material  as  tending  to  show  the  steadiness 
with  which  this  court  has  held  to  the  rule  that  a  preponderance 
of  the  evidence  is  sufficient  to  sustain  an  affirmative  defense  in 
a  criminal  cause. 

We  come  now  to  the  question  whether  the  instructions  given 
by  the  learned  judge  of  the  court  of  common  pleas  prescribing 
the  quantum  of  evidence  required  to  establish  the  defense  of  in- 
sanity imposed  on  the  plaintiff  in  error  a  higher  degree  of  proof 
than  the  settled  doctrine  of  the  state  imposed.  After  the 
learned  judge  had  stated  to  the  jury  the  claim  of  the  plaintiff 
in  error  respecting  his  mental  condition  at  the  time  of  the 
homicide,  he  proceeded  to  prescribe  the  measure  of  proof  re- 
quisite to  maintain  such  claim,  as  follows:  "In  the  first  place, 
the  law  presumes  every  person  who  has  reached  the  age  of  discre- 
tion to  be  of  sufficient  capacity  to  be  responsible  for  crime;  and 
therefore  the  burden  of  establishing  the  defense  of  insanity  of 
the  accused  affirmatively  to  the  satisfaction  of  the  jury  rests  upon 
the  defendant.  It  is  not  required,  however,  that  this  defense 
be  established  beyond  a  reasonable  doubt;  but  it  is  sufficient 
if  the  jury  is  reasonably  satisfied  by  the  weight  or  preponder- 
ance of  the  evidence  that  the  accused  was  insane  at  the  time  of 
commission  of  the  act." 
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189  This  language  extended  the  obligation  resting  on  the  ac- 
cused to  the  extreme  limits  of  the  rule  prescribed  by  the  former 
decisions  of  this  court,  but  we  cannot  say  that  it  clearly  went 
beyond  them,  and  therefore,  if  it  had  halted  there,  error  would 
not  have  intervened. 

The  learned  judge,  however,  after  stating  to  the  jury  the  char- 
acter and  extent  of  mental  aberration  that  must  be  shown  to  ex- 
onerate the  accused  from  criminal  responsibility,  returned  to 
the  subject  of  the  quantum  of  evidence  necessary  to  establish 
that  mental  state,  and  instructed  the  jury  as  follows:  "It  is  not 
enough,  I  say  to  you,  that  the  proof  barely  show  that  such  a  state 
of  mind  was  possible,  nor  is  it  sufficient  if  it  merely  show  it  to 
have  been  probable.  The  proof  must  be  such  as  to  overcome  the 
legal  presumption  of  sanity;  it  must  satisfy  you  that  he  was  not 
sane.  Again  I  say  to  you,  that  if  the  proof  satisfy  you  of  his 
insanity  at  the  time  of  the  committing  of  the  act,  though  such 
defenses  are  not  uncommon  in  the  law,  yet  it  must  be  regarded 
by  you  as  a  full  and  complete  humane  defense  when  satisfac- 
torily established.  If  not  satisfactorily  established,  then  it 
should  not  avail  the  prisoner  at  the  bar  as  a  pretext  or  means 
of  escaping  punishment  imposed  by  law/ 

The  quantum  of  evidence  to  establish  insanity  made  neces- 
sary by  this  instruction  is  substantially  greater  than  a  preponder- 
ance. It  is  not  sufficient,  according  to  this  instruction,  that  the 
fact  of  insanity  be  made  probable;  something  more  than  that  is 
required;  the  jury  must  be  "satisfied"  that  it  existed.  To  satisfy 
the  mind  according  to  the  common  notion  of  mankind  is  to  free 
it  from  doubt;  to  set  at  rest.  This  is  the  primary  158  meaning 
of  the  word,  according  to  all  the  lexicographers,  when  used  in 
this  connection.  To  accomplish  this  result — to  "satisfy"  a  body 
of  men  of  the  truth  of  a  disputed  fact — requires  much  more  than 
a  preponderance  of  the  evidence.  Clear  and  convincing  evidence 
must  be  adduced  in  its  favor.  Evidence  of  this  potency  is  rarely 
attainable  in  cases  where  insanity  is  contested.  There  must  be 
grounds  to  assert  insanity,  founded  upon  some  peculiar  conduct, 
natural  or  feigned  of  the  party,  or  the  claim  will  not  be  made. 
There  also  must  be  conduct  consistent  with  mental  soundness, 
or  the  claim  will  be  conceded.  Where  a  long  course  of  conduct 
is  established,  or  a  large  number  of  mental  or  physical  acts  of  a 
party  are  adduced,  and  parts  of  his  conduct,  and  some  of  the  acts 
tend  to  establish  mental  aberration,  while  the  others  are  consist- 
ent with  mental  soundness,  the  whole  evidence  might  not  satisfy 
a  jury  that  the  mind  of  the  party  was  disordered  to  the  extent  of 
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rendering  him  criminally  irresponsible  for  his  acts,  and  yet  might 
preponderate  upon  that  side  sufficiently  to  engender  a  belief  that 
such  mental  condition  was  probable — that  is,  likely — or  support- 
ed by  evidence  sufficient  to  incline  the  mind  to  that  belief  but 
which  leaves  some  room  for  doubt:  Webster's  Dictionary. 

Doubtless  insanity  is  a  defense  that  may  be  feigned,  and  fre- 
quently is  where  no  other  defense  is  available,  but  because  art- 
ful criminals  may  adopt  it  as  a  last  resort  it  is  not  a  sufficient 
reason  to  impose  upon  the  unfortunate,  in  whose  behalf  this  hu- 
mane defense  is  honestly  interposed,  a  higher  degree  of  proof 
than  intrinsically  belongs  to  it.  The  remedy  for  this  mischief 
is  a  searching  analysis  by  counsel,  court,  and  jury  of  the  con- 
duct 154  of  the  party  wherever  there  is  reason  to  suspect  that  the 
insanity  is  feigned. 

The  learned  judge  may  have  been  misled  as  to  the  quantum 
requisite  to  establish  the  defense  of  insanity  in  a  criminal  case 
by  a  note  found  at  the  end  of  the  case  of  Clark  v.  State,  12  Ohio, 
483,  40  Am.  Dec.  481,  which  purports  to  give  the  charge  of 
Judge  Birchard,  who  presided  at  the  trial  in  the  court  of  com- 
mon pleas. 

The  language  imputed  to  Judge  Birchard  by  that  note  was 
disapproved  by  the  circuit  court  of  the  second  circuit  in  a  well- 
considered  case  reported  by  Judge  Shauck,  now  a  member  of  this 
court:  Sharkey  v.  State,  2  Ohio  C.  C.  Rep.  101. 

By  what  authority  that  language  is  ascribed  to  Judge  Birchard 
does  not  appear.  If  such  language  was  employed  by  that  learned 
judge  it  was  at  a  period  in  our  judicial  history  before  the  ques- 
tion of  the  burden  of  proof  in  such  case  had  been  finally  settled. 
In  the  charge  referred  to,  Judge  Birchard  explicitly  laid  down 
the  rule,  still  adhered  to  by  this  court,  that  the  burden  of  proof 
rested  on  the  accused  to  establish  his  insanity.  Nothing  appeara 
in  the  case,  however,  to  show  that  the  degree  of  proof  necessary 
to  sustain  this  burden  was  discussed  by  counsel  or  specially  con- 
sidered by  this  court.  Since  then,  in  the  case  of  Bond  v.  State, 
23  Ohio  St.  349,  this  court  held  that  a  bare  preponderance  of 
the  evidence  was  sufficient  to  establish  this  defense.  This  rule 
was  adhered  to  in  Bergin  v.  State,  31  Ohio  St.  111.  The  original 
contention,  as  we  have  seen,  respected  the  party  upon  whom  the 
burden  rested.  This  court  adopted  the  view  of  this  question 
most  unfavorable  to  the  accused,  by  casting  upon  him  the  bur- 
den of  proving  his  insanity,  but 155  we  .do  not  think  this  burden 
should  be  further  increased  by  requiring  of  him  more  than  a 
weponderance  of  the  evidence.    As  the  instructions  given  to  the 
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jury  by  the  learned  judge  who  presided  at  the  trial  in  the  court 
of  common  pleas  prescribed  more  than  this,  it  was  erroneous 
in  this  respect. 

Other  questions  are  raised  by  the  record  and  discussed  by  coun- 
sel, but  we  think  none  of  them  contain  substantial  error. 

Judgment  reversed. 

Minshall,  J.,  dissents. 

CRIMINAL  LAW-INSANITY  AS  A  DEFENSE.— The  defense  of 
Insanity  in  a  criminal  case  must  be  affirmatively  proved:  Goyle  v. 
Commonwealth,  100  Pa.  St  573;  45  Am.  Rep.  897;  but  this  may  be 
done  by  fairly  preponderating  evidence:  Commonwealth  v.  Gerade. 
145  Pa.  St  289;  27  Am.  St.  Rep.  689;  Coyle  v.  Commonwealth,  100  Pa. 
St  573;  45  Am.  Rep.  397;  State  v.  McCoy,  34  Mo.  531;  8G  Am.  Dec. 
121;  Commonwealth  v.  Rogers,  7  Met.  500;  41  Am.  Dec.  458;  Boswell 
v.  State,  63  Ala.  307;  35  Am.  Rep.  20.  The  accused  Is  not  required  t  . 
prove  his  insanity  beyond  a  reasonable  doubt.  He  is  bound  only  to 
prove  it  by  a  preponderance  of  credible  evidence:  Commonwealth 
v.  Gerade.  145  Pa.  St  289;  27  Am.  St  Rep.  689,  and  note.  A  "pre- 
ponderance" of  evidence  means  the  greater  weight  of  evidence: 
State  v.  Trout,  1\  Iowa,  545;  7  Am.  St.  Rep.  499.  It  is  reversible 
error  to  instruct  that  it  must  be  "clearly  proved,"  although  sut>- 
atantially  correct  Instructions  as  to  the  measure  of  proof  required 
are  subsequently  given:  Commonwealth  v.  Gerade,  145  Pa.  St  2$>: 
27  Am.  St  Rep.  689.  Compare  State  v.  Alexander,  30  S.  C.  74,  14 
Am.  St.  Rep.  879,  and  extended  note  to  Parsons  v.  State.  60  Am. 
Rep.  212-225. 
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[65  Ohio  State,  188.] 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  BT  MAN- 
AGING PARTNER.— When  a  partner  resides  out  of  the  state  where 
the  partnership  business  Is  carried  on,  the  managing  partner  in 
charge  of  the  business  may  make  a  valid  assignment  of  the  flrm 
effects  for  the  benefit  of  Its  creditors,  without  the  consent  of  the 
absent  partner,  as  his  assent  will  be  presumed. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  TAKES 
EFFECT  WHEN— POSTPONEMENT.— An  assignment  for  the  ben- 
efit of  creditors  takes  effect,  under  the  statute  of  Ohio,  from  the 
time  of  its  delivery  to  the  probate  judge  of  the  proper  county,  who 
must  indorse  thereon  the  exact  time  of  such  delivery.  He  cannot 
postpone  the  time  of  its  taking  effect,  or  displace  or  interfere  with 
rights  accruing  upon  the  delivery  of  the  assignment,  by  his  delay 
In  making  the  Indorsement  required  by  statute  as  to  the  time  of 
delivery,  or  by  his  Indorsement  of  a  date  later  than  that  of  the  de- 
livery to  him. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— EFFECT 
OF  DELAY  IN  FILING.— Under  a  statute  requiring  the  probate 
Judge  to  indorse,  on  an  assignment  for  the  benefit  of  creditors,  the 
exact  time  of  Its  delivery  to  him,  he  cannot,  where  the  assignment 
Is  delivered  to  him  before  executions  are  levied,  give  the  execution 
creditors  a  prior  Hen  over  other  creditors,  by  holding  the  assignment 
and  not  indorsing  it  filed  until  after  the  levies  are  made,  though 
this  is  done  In  obedience  to  the  assignor's  instructions. 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS  - 
EVIDENCE  OF  FILING.— An  indorsement,  on  an  assignment  for  the 
benefit  of  creditors,  of  the  exact  time  of  its  delivery  to  the  probate 
judge  is  but  prima  facie  evidence  of  the  time  of  filing;  and  the  true 
date  of  the  delivery  of  the  instrument  to  him  may  be  shown  by  par- 
ties whose  Interests  are  affected. 

Application  for  an  order  directing  the  assignee  of  the  firm  of 
Snodgrass  Brothers  to  distribute  funds  in  his  hands  to  certain 
creditors  who  were  asserting  priority  by  virtue  of  liens  alleged 
to  have  been  acquired  previous  to  the  assignment.  The  appli- 
cation was  first  made  in  the  probate  court,  and  was  resisted  by 
the  general  creditors.  An  appeal  was  taken  to  the  court  of  com- 
mon pleas,  where  a  special  finding  was  made  of  the  facts.  The 
Snodgrass  Brothers  was  a  commercial  copartnership,  consisting 
of  John  F.  Snodgrass,  who  had  the  actual  charge  of  the  part- 
nership effects  and  the  entire  management,  and  control  of  the 
business,  and  Samuel  Snodgrass,  who  was  a  resident  of  the  state 
of  California,  and  who,  at  no  time,  took  any  active  part  in  the 
business  of  the  fiTm.  The  firm  became  insolvent  and  John  F. 
Snodgrass  assigned  its  effects  for  the  benefit  of  creditors,  with- 
out consulting  his  copartner  who  was  then  absent  from  the 
state.  He  handed  the  assignment  to  the  probate  judge  with  in- 
structions not  to  file  it  until  after  certain  executions  should  be 
levied.  *  The  judge  followed  instructions,  and  did  not  mark  it 
filed  until  after  levies  of  the  executions  were  made.  This  was 
done  to  give  the  execution  creditors  priority  over  the  general 
creditors.  The  assignee,  having  agreed  with  the  execution  cred- 
itors that  the  proceeds  of  a  sale  of  the  property  should  stand  in 
the  place  of  the  property,  and  that  the  rights  of  the  creditors, 
with  respect  to  it,  should  be  determined  on  distribution,  sold  it. 
The  court  adjudged  the  assignment  to  be  valid,  but  held  that 
it  did  not  take  effect  until  it  was  marked  "filed"  by  the  probate 
judge,  which,  being  after  the  levies  were  made,  entitled  the  exe- 
cution creditors  to  priority  in  the  distribution  of  the  fund; 
and,  as  that  was  insufficient  to  pay  all  of  them  in  full,  there  was 
an  order  made  to  distribute  it  among  them  in  proportion  to  the 
amount  of  their  respective  claims.  The  circuit  court  affirmed 
that  judgment,  and  the  general  creditors,  who  were  excluded 
from  participating  in  the  fund,  sued  out  a  writ  of  error. 

Powell  ft  Minahan,  for  the  plaintiffs  in  error. 

Mcdure  ft  Smyser,  and  W.  A.  Hall,  for  the  defendants  in  er- 
ror. 

190  WILLIAMS,  C.  J.    The  plaintiffs  in  error,  it  is  conceded, 
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are  entitled  to  share  in  the  fund  for  distribution  by  the  assignee, 
ratably  with  the  creditors  who  were  accorded  priority  by  the 
judgment  below,  unless  the  assignment  is  invalid,  or  did  not 
take  effect  until  after  the  executions  were  levied. 

The  validity  of  the  assignment  is  questioned  on  the  ground 
that,  though  executed  in  the  name  of  the  firm,  it  was  so  exe- 
cuted by  one  of  the  partners  only,  and  without  having  obtained 
the  consent  of  the  other. 

That  one  member  of  an  insolvent  firm  cannot  make  a  valid 
assignment  of  the  partnership  effects  to  a  trustee  for  the  bene- 
fit of  its  creditors,  against  the  expressed  will  of  a  copartner,  or 
without  his  assent  when  he  is  present  or  accessible,  was  held 
by  this  court  in  Holland  v.  Drake,  29  Ohio  St.  441. 

That  decision  is  placed  upon  the  ground  that  the  appointment 
of  a  trustee  to  dispose  of  the  effects  of  the  firm  for  the  benefit 
of  its  creditors,  is  not  within  the  contemplation  of  the  ordinary 
partnership,  or  the  usual  course  of  its  business,  and  therefore 
beyond  the  scope  of  the  agency  arising  from  the  partnership  rela- 
tion. The  contrary  doctrine  is  maintained  by  high  authority, 
and  with  much  show  of  reason.  It  is  not  doubted  that  one 
partner  may  sell  any  part  of  the  partnership  property  to  one  or 
more  of  the  creditors  in  payment  of  the  partnership  indebted- 
ness, or  sell  all  of  its  effects  to  all  of  its  creditors,  and,  if  'insuffi- 
cient to  satisfy  their  debts  in  full,  the  sale  may  be  so  made  to 
them  as  to  secure  a  pro  rata  division;  and  it  is  not  surprising  that 
authorities  are  found  which  strenuously  maintain  that  the  power 
cf  the  partner  to  accomplish  the  same  result  by  an  assignment 
to  a  trustee  to  make  such  distribution  is  included  in  the  191 
agency  resulting  from  the  partnership  relation.  The  dissolu- 
tion of  the  partnership  ensues  not  less  certainly  from  a  sale  of 
the  whole  of  its  effects  directly  to  the  creditors,  thdn  from  the 
transfer  to  a  trustee  for  their  benefit.  But  we  are  not  disposed 
to  depart  from  the  rule  laid  down  in  Holland  v.  Drake,  29  Ohio 
St.  441,  nor  are  we  disposed  to  extend  it.  It  does  not  apply 
where  the  partner  whose  assent  has  not  been  obtained  to  the 
assignment  was  not  accessible  in  the  exigency  which  seemed  to 
call  for  immediate  action;  nor,  where  his  authority  or  assent 
may  be  fairly  implied  from  the  situation  of  the  parties,  or  the 
manner  of  conducting  the  business.  In  the  case  referred  to, 
the  partner  whose  assent  was  lacking  not  only  resided  in  the  city 
where  the  partnership  had  its  place  of  business,  but  he  was  the 
active  managing  member  of  the  firm  having  control  and  manage- 
ment of  its  property  and  business.    The  circumstances  were  such 
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as  to  repel,  rather  than  give  rise  to  any  inference  of  authority 
or  assent  by  him  to  a  final  disposition  of  the  firm  effects  by  his 
copartner  who  had  taken  no  active  part  in  its  affairs.    The  situ- 
ation is  reversed  in  the  case  we  have  before  us.    Here,  the  part- 
ner who  executed  the  assignment  was  the  active  managing  mem- 
ber of  the  firm,  having  the  entire  charge  and  control  of  the  part- 
nership business  and  custody  of  its  property;  and  it  is  plainly 
inferable  from  the  permanent  absence  of  the  other  partner,  and 
his  total  inattention  to  the  business,  that  he  intended  to  intrust 
the  affairs  of  the  firm  wholly  to  the  resident  partner.    The  ab- 
sent partner  having  withdrawn  from  participation  in  the  conduct 
of  the  partnership  affairs,  and,  being  inaccessible  for  consulta- 
tion and  advice,  might  reasonably  expect  and  be  held  to  intend 
that  the  member  placed  in  control  loa  should  not  only  exercise 
the  implied  powers  of  agency  ordinarily  possessed  by  a  partner, 
but,  in  addition,  should  have  the  discretionary  power  in  case  of 
emergency  to  do  what,  under  the  circumstances,  should  appear 
to  be  just  and  proper  in  the  disposition  of  the  firm  property. 
And,  where  a  commercial  house  so  situated  is  overtaken  by  finan- 
cial distress  amounting  to  obvious  insolvency,  the  authority  of 
the  acting  partner  to  appropriate  the  property  to  the  creditors 
equally,  by  placing  it  in  the  hands  of  a  trustee  for  that  purpose, 
may  well  be  presumed,  in  the  absence  of  express  dissent  by  the 
copartner,  or  of  circumstances  which  would  fairly  indicate  his 
dissent.    Equality  among  creditors  of  equal  merit  is  favored  in 
equity,  and  accords  with  natural  justice;  and  a  disposition  of 
the  partnership  assets,  in  case  of  insolvency,  which  secures  that 
equality,  the  courts  will  not  be  eager  to  disturb. 

The  validity  of  an  assignment  of  the  partnership  property, 
executed  by  one  partner  in  the  name  of  the  firm,  under  circum- 
stances similar  to  those  existing  in  the  present  case,  was  sustained 
in  an  opinion  by  Chief  Justice  Marshall,  in  Anderson  v.  Tomp- 
kin,  1  Brock.  456,  and  also  by  the  same  learned  judge,  in  Har- 
rison v.  Sterry,  5  Cranch,  289.  And  it  was  held  in  McCullough 
v.  Sommerville,  8  Lei6h,  415,  that  "when  a  partner  resides  out 
of  the  state  where  the  partnership  business  is  carried  on,  the  man- 
aging partner  in  charge  of  the  business  may  make  a  valid  assign- 
ment of  the  firm  effects  for  the  benefit  of  its  creditors." 

We  find  no  difficulty,  therefore,  in  sustaining  this  assignment, 
both  on  reason  and  authority,  without  calling  in  question  the  de- 
cision in  Holland  v.  Drake,  29  Ohio  St.  441. 

198  There  having  been  a  valid  execution  of  the  assignment, 
the  question  is  presented,  When  did  it  take  effect  so  aa  to  vest 
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the  title  to  the  property  in  the  assignee?  This  question  is  an- 
swered by  the  statute,  which  provides  that  every  assignment  for 
the  benefit  of  creditors  shall  take  effect  from  the  time  of  its  de- 
livery to  the  probate  judge  of  the  proper  county,  and  such  deliv- 
ery may  be  made  by  the  assignor  to  the  probate  judge,  "either 
before  or  after  its  delivery  to  the  assignee";  and  the  probate 
judge  shall  indorse  thereon  the  exact  time  of  its  delivery  and 
"note  the  filing  on  the  journal  of  the  court":  Bev.  Stats.,  sec. 
6335.  The  instrument  of  assignment  in  question  was  delivered 
to  the  probate  judge  of  Delaware  county  when  it  was  handed 
to  him  by  the  assignor  on  the  morning  of  the  thirtieth  day  of 
June,  1892. 

True,  it  was  so  handed  to  him,  as  shown  by  the  findings  of  fact, 
with  instructions  not  to  indorse  upon  it  the  exact  time  of  de- 
livery, but  to  make  the  date  of  its  delivery  appear  to  be  subse- 
quent to  the  levies  of  the  executions,  and  thus  enable  the  exe- 
cution creditors  to  secure  a  lien  giving  them  priority  over  the 
other  creditors.  The  assignment  was  nevertheless  delivered  to 
the  probate  judge  when  it  was  placed  in  his  possession,  and  there 
was  no  condition  attached  to  the  delivery.  It  was  the  purpose 
and  intention  of  the  assignor  that  the  instrument  should  become 
operative  as  an  assignment,  and  it  thereafter  remained  in  the 
custody  of  the  judge.    There  was  no  other  delivery  of  it. 

The  assignee  qualified  under  it,  and  has  proceeded  in  the  exe- 
cution of  the  trust.  By  the  positive  terms  of  the  statute,  the 
assignment  became  effective  from  the  time  of  such  actual  deliv- 
ery; and  the  observance  by  the  probate  judge  of  the  assignor's- 
194  instructions  to  delay  making  the  indorsement  of  the  filing 
and  so  make  it  as  to  show  its  filing  of  a  date  later  than  its  deliv- 
ery, could  not  defeat  or  postpone  its  operation,  nor  change  the 
legal"  consequenecs  which  resulted  from  its  delivery.  Upon  re- 
ceiving the  instrument,  the  probate  judge  had  a  plain  statutory 
and  official  duty  to  perform,  which  was  to  indorse  thereon  the 
exact  time  it  was  so  received,  and  make  a  corresponding  entry 
on  the  journal  of  the  court.  The  presumption,  of  course,  ia 
that  duty  was  performed,  and  the  indorsement  speaks  the  truth. 
The  indorsement,  however,  is  but  prima  facie  evidence  of  the 
time  of  the  filing,  and  the  true  date  of  the  delivery  of  the  in- 
strument may  be  shown.  It  is  established  by  the  finding  of  the 
trial  court  that  the  deed  of  assignment  in  question  was  in  fact 
delivered  to  the  probate  judge  before  the  executions  were  levied, 
but  was  held  by  him  and  not  indorsed  filed  until  after  the  levies 
were  made,  in  obedience  to  the  instructions  of  the  assignor;  from 
which  that  court  concluded,  erroneously  as  we  think,  that 
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a  matter  of  law,  there  was  not  a  delivery  until  the  date  of  the 
filing  was  so  indorsed  thereon.  It  seems  clear  that  any  such 
understanding  or  arrangement  must  be  wholly  ineffectual  to  dis- 
place or  interfere  with  the  rights  which  accrued  upon  the  deliv- 
ery of  the  assignment. 

The  judgment  below  must  be  reversed,  the  application  of  the 
defendants  in  error  overruled,  and  the  cause  remanded  to  the 
probate  court  for  further  proceedings. 

Judgment  accordingly. 

ASSIGNMENT  BY  PARTNER  FOR  BENEFIT  OF  CREDITORS. 

A  managing  partner  may  assign  for  the  benefit  of  creditors,  espe- 
cially where  his  copartner  is  absent,  or  a  nonresident,  or  has  ab- 
sconded. Note  to  Sullivan  v.  Smith,  48  Am.  Rep.  359;  Hennessy  v. 
Western  Bank,  6  Watts  &  S.  300;  40  Am.  Dec.  560.  Compare  Shat- 
tuck  v.  Chandler,  40  Kan.  51 6;  10  Am.  St.  Rep.  227,  and  note.  See, 
also,  note  to  Bank  of  Little  Rock  v.  Frank,  58  Am.  St.  Rep.  90. 

FILING  OF  PAPERS— INDORSEMENT.— A  paper  is  filed  when 
it  Is  delivered  to  the  proper  officer  and  by  him  received  to  be  kept 
on  file.  The  file  marks  are  but  evidence  of  its  having  been  filed. 
The  duty  of  filing  usually  includes  that  of  putting  on  such  marks. 
The  failure  of  the  officer  to  do  his  duty  does  not  affect  the  validity 
of  the  filing:  Note  to  Goodman  v.  Baerlocher,  43  Am.  St.  Rep.  900: 
or  affect  the  rights  of  interested  parties:  Hook  v.  Fenner,  18  Colo. 
283;  30  Am.  St.  Rep.  277.  The  indorsement  is  only  evidence  of  the 
filing,  but  It  is  not  the  exclusive  evidence:  Hook  v.  Fenner,  18  Cokk 
283;  36  Am.  St  Rep.  277. 
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[55  Ohio  State,  210.] 

COURTS— INHERENT  POWERS.— Powers  necessary  to  the 
orderly  and  efficient  exercise  of  jurisdiction  are  inherent.  They  do 
not  depend  upon  express  constitutional  grant,  nor  in  any  sense  upon 
the  legislative  will. 

COURTS— INHERENT  POWER— LEGISLATURE.— A  power 
which  the  legislature  does  not  g!vef  it  cannot  take  away.  If  power, 
distinguished  from  Jurisdiction,  exists  Independently  of  legislation. 
It  will  continue  to  exist  notwithstanding  legislation^ 

CONTEMPT— COURTS— LEGISLATURE.— A  court  created 
by  the  constitution  has  inherent  power  to  punish  contempts  sum- 
marily. This  power  is  necessary  to  the  exercise  of  judicial  func- 
tions, and  it  is  not  competent  for  the  legislature  to  abridge  it. 

CONTEMPT— REMOVING  WITNESS  BEYOND  JURISOlO 
TION.— It  is  a  contempt  of  court  to  remove  a  witness  from  the 
county  of  his  residence,  where  he  Is  under  subpoena  to  attend  upon 
the  trial  of  a  cause  pending,  for  the  purpose  and  effect  of  preventing 
his  appearance  upon  the  day  of  trial,  as  It  is  a  wrongful  act  obstruct- 
ing the  administration  of  justice. 

Information  for  contempt.  Hale  was  under  indictment  for  a 
felony,  and  knowing  that  a  witness  named  was  under  subpoena, 
and  would  be  a  material  witness  against  him,  he  induced  her, 
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by  promising  to  pay  her  expenses  and  other  promises  to  leave 
the  county,  and  prevented  her  appearance  as  a  witness  on  the 
trial.  Hale  was  found  guilty,  and  his  motions  for  a  new  trial 
and  in  arrest  of  judgment  were  overruled.  The  latter  motion 
challenged  the  jurisdiction  of  the  court  and  the  sufficiency  of 
the  information.  The  judgment  of  the  circuit  court  affirmed 
the  judgment  of  the  court  of  common  pleas  finding  him  guilty, 
and  the  plaintiff  in  error  sought  a  reversal  of  these  judgments. 

Elmer  C.  Powell,  for  the  plaintiff  in  error. 

John  W.  Higgins  and  John  T.  Moore,  for  the  defendant  in 
error. 

211  SHAUCK,  J.  The  case  submitted  to  us  concedes  that 
the  evidence  produced  in  the  court  of  common  pleas  established 
the  allegations  of  the  information.  The  question  of  law  pre- 
sented by  the  record  here  is,  whether  that  court  erred  in  over- 
ruling the  motion  in  arrest  of  judgment,  which  challenged  the 
sufficiency  of  the  information  and  the  jurisdiction  of  the  court 
to  tiy  the  accused  summarily. 

We  do  not  understand  counsel  for  the  plaintiff  in  error  to 
deny  either  that  the  act  charged  was  a  contempt  at  common  law 
or  that  the  court  may  punish  21*  summarily  any  act  which,  un- 
der the  statute,  is  a  contempt  of  court. 

Their  contention  is,  that  it  is  within  the  authority  ef  the  legis- 
lature to  abridge  the  power  of  courts  in  this  regard,  and  that 
such  authority  has  been  exercised  in  the  enactment  of  sections 
690G  and  6907  of  the  Revised  Statutes,  which  make  certain  acts, 
formerly  punishable  as  contempts,  punishable  by  indictment  as 
"offenses  against  public  justice."  The  former  section  provides 
for  the  punishment  of  persons  who,  in  the  manner  pointed  out, 
evade  the  service  of  subpoenas  or  refuse  to  appear  and  testify 
after  service.  It  contains  the  express  provision  that  "this  sec- 
tion shall  not  prevent  summary  proceedings  for  contempt."  The 
latter  section  provides  for  the  punishment  of  persons  who  "cor- 
ruptly, or  by  threats  of  force,  endeavor  to  influence,  intimidate, 
or  impede,  any  juror,  or  witness  ....  in  the  discharge  of  his 
duty,  etc.";  and  it  is  not  by  any  express  provision  made  cumula- 
tive to  summary  proceedings  for  contempt.  It  is  said  that  the 
actual  removal  of  the  witness  from  the  jurisdiction  of  the  court 
which  this  information  charges  is  wholly  comprehended  within 
the  attempt  to  influence  to  which  the  statute  affixes  a  penalty; 
and  that  from  the  omission  of  words  making  the  section  cumu- 
lative to  summary  proceedings  for  contempt,  it  results  that  it 
is  exclusive  of  such  proceedings. 
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However  justifiable  this  inference  might  be,  if  a  proper  view 
comprehended  the  provisions  of  the  statute  alone,  it  will,  accord- 
ing to  a  familiar  rule,  be  a  sufficient  reason  for  rejecting  it,  if 
it  leads  to  such  an  interpretation  of  the  statute  as  would  impute 
to  the  general  assembly  an  intention  to  exercise  power  which  it 
does  not  possess. 

***  The  difference  between  the  jurisdiction  of  courts  and  their 
inherent  powers  is  too  important  to  be  overlooked.  In  consti- 
tutional governments,  their  jurisdiction  is  conferred  by  the  pro- 
visions of  the  constitutions  and  of  statutes  enacted  in  the  exer- 
cise of  legislative  authority.  That,  however,  is  not  true  with 
respect  to  such  powers  as  are  necessary  to  the  orderly  and  effi- 
cient exercise  of  jurisdiction.  Such  powers,  from  both  their 
nature  and  their  ancient  exercise,  must  be  regarded  as  inherent. 
They  do  not  depend  upon  express  constitutional  grant,  nor  in 
any  sense  upon  the  legislative  will.  The  power  to  maintain  or- 
der, to  secure  the  attendance  of  witnesses  to  the  end  that  the 
rights  of  parties  may  be  ascertained,  and  to  enforce  process  to 
the  end  that  effect  may  be  given  to  judgments,  must  inhere  in 
every  court  or  the  purpose  of  its  creation  fails.  Without  such 
power  no  other  could  be  exercised. 

When  constitutional  governments  were  established  upon  this 
continent,  there  was  general  familiarity  with  the  course  of  judi- 
cial proceedings  in  the  administration  of  the  common  law.  This 
power  had  long  been  exercised  by  courts  as  inherent.  It  was 
within  every  conception  of  a  judicial  court.  The  view  of  the 
question  then  generally  taken  was  stated  by  Chief  Justice  Mc- 
Kean  in  1788:  "Not  only  my  brethren  and  myself,  but,  likewise, 
all  the  judges  of  England,  think  that  without  this  power  no  court 
could  possibly  exist;  nay,  that  no  contempt  could,  indeed,  be 
committed  against  us,  we  should  be  so  truly  contemptible.  The 
law  upon  this  subject  is  of  immemorial  antiquity;  and  there  is 
not  any  period  when  it  can  be  said  to  have  ceased  or  discon- 
tinued": Beepublica  v.  Oswald,  1  Dall.  319;  1  Am.  Dec.  24ff. 
The  power,  therefore,  arose  %tA  upon  the  creation  of  a  court  be- 
cause it  was  implied  in  every  conception  of  a  court. 

A  people  does  not  lose  majesty  by  achieving  liberty.  -  The 
powers  of  government  are  the  same,  whatever  may  be  the  form. 
Here,  the  people,  possessing  all  governmental  power,  adopted 
constitutions  completely  distributing  it  to  appropriate  depart- 
ments. They  created  courts,  and,  in  some  instances,  authorized 
the  legislatures  to  create  others.  The  courts  so  created  and  au- 
thorized have  all  the  powers  which  are  necessary  to  their  efficient 
action,  or  embraced  within  their  commonly  received  definition. 
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The  power  in  question  was  lodged  permanently  in  the  courts,  to 
be  exercised  by  those  who,  for  the  time  being;  may  be  charged 
with  the  performance  of  judicial  duties.  But  judges  may  not 
remain  in  office  and  resign  their  functions.  The  suggestion  that 
this  power  may  be  abused  raises  no  doubt  as  to  its  existence. 
In  the  Virginia  convention,  assembled  to  adopt  or  reject  the  pro- 
posed federal  constitution,  John  Marshall  answered  this  sugges- 
tion, and  anticipated  every  occasion  upon  which  it  may  be  urged: 
"All  delegated  power  is  liable  to  be  abused.  Arguments  drawn 
from  that  source  go  in  direct  opposition  to  all  government,  and 
tn  recommendation  of  anarchy/'  In  making  the  constitutional 
distribution  of  the  powers  of  government,  the  people  assumed 
that  the  several  departments  would  be  equally  careful  to  use  the 
powers  granted  for  the  public  good  alone.  Accordingly,  we  have 
the  familiar  and  generally  accepted  doctrine,  that  none  of  the 
several  departments  are  subordinate,  but  that  all  are  co-ordinate. 
It  is  not,  therefore,  within  the  discretion  of  the  judicial  depart- 
ment to  refuse  to  enforce  a  criminal  statute  because  to  it  the 
^^  prohibited  act  may  seem  innocent  or  the  prescribed  penalty 
excessive.  The  power  of  commitment  for  contempt  has  long 
been  regarded  as  inherent  in  legislative  bodies.  It  is  not  ex- 
pressly granted.  If  it  were  not  inherent,  it  could  not  be  cre- 
ated by  the  act  of  the  legislature  itself.  The  existence  of  that 
power  was  recognized  by  this  court  in  Ex  parte  Dalton,  44  Ohio 
St.  142;  58  Am.  Rep.  800.  The  power  we  now  assert  is  correla- 
tive of  that  which  was  there  recognized.  That  it  is  not  com- 
petent for  the  legislature  to  abridge  the  power  of  courts  to  pun- 
ish summarily  such  wrongful  acts  as  obstruct  the  administration 
•of  justice  has  been  held  in  well-considered  cases.  The  conclu- 
sion is  a  necessary  inference  from  the  very  numerous  cases  in 
which  it  has  been  held  that  the  power  inheres  in  courts  inde- 
pendently of  legislative  authority.  A  power  which  the  legisla- 
ture does  not  give  it  cannot  take  away.  If  power,  distinguished 
from  jurisdiction,  exists  independently  of  legislation,  it  will  con- 
tinue to  exist  notwithstanding  legislation. 

Prom  the  numerous  cases  sustaining  these  views,  the  follow- 
ing are  selected  because  of  their  elaborate  review  of  the  author- 
ities or  their  clear  and  vigorous  statement  of  the  principles  in- 
volved: State  ▼.  Frew,  24  W.  Va.  416;  49  Am.  Rep.  257;  Little 
v.  State,  90  Ind.  338;  46  Am.  Hep.  224;  Yates  v.  Lansing,  5 
Johns.  282;  State  v.  Morrill,  16  Ark.  384;  Arnold  v.  Common- 
wealth, 80  Ky.  300;  44  Am.  Rep.  480;  People  v.  Wilson.  64  HI. 
195;  16  Am.  Rep.  528;  Tn  re  Woolley,  11  Bush,  95;  TTnitod  States 
v.  Hudson,  7  Cranch,  32;   Watson  v.  Williams,  36  Miss.  331; 
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Darby's  case  (Tenn.  1824),  SHVlieel,  C.  C.  1;  Ned  v.  State, 
9  Ark.  .259;  50  Am.  Dec.  209;  State  v.  Matthews,  37  N.  H. 
450;  Cartwright's  case,  114  Mass.  230.  In  the  case  before  us, 
a  court  created  by  the  constitution  punished  summarily,  as  for 
a  contempt,  2ie  one  guilty  of  a  wrongful  act  which  interfered 
with  the  exercise  of  its  jurisdiction.  Upon  a  careful  examina- 
tion of  the  reported  cases,  we  find  but  one  which  seems  to  deny 
its  power  to  do  so.  We  are  not  concerned  with  cases  which  hold 
that  the  power  may  be  exercised  by  courts  or  legislative  bodies 
only  when  they  are  proceeding  within  the  sphere  of  duty  when 
the  alleged  contempt  is  committed.  However  clear  it  may  seem 
from  a  consideration  of  the  principles  involved  that  the  author- 
ity conferred  by  the  constitution  upon  the  legislature  to  create 
additional  courts  has  reference  only  to  courts  with  all  the  attri- 
butes and  inherent  powers  that  are  requisite  to  the  efficient  per- 
formance of  judicial  duties,  we  are  not  now  concerned  with  any 
reported  case  which  holds  that  tjie  legislature  may  create  a  judi- 
cial tribunal  without  power  to  enforce  respect  for  its  sessions, 
its  writs  or  its  process. 

We  are  mindful  that,  in  reviewing  the  judgment  of  the  cir- 
cuit court  in  this  case,  we  are  exercising  jurisdiction  conferred 
by  the  statute,  as  was  the  circuit  court  when  it  reviewed  the 
judgment  of  the  court  of  common  pleas.  This  we  do  without 
doubt  as  to  the  validity  of  the  statute  which  authorizes  the 
review.  It  does  not  in  any  manner,  or  to  any  degree,  limit  the 
power  of  the  judicial  department  of  the  government  of  the  state. 
Its  object  is  to  diminish  as  much  as  may  be,  the  liability  of  the 
power  to  abuse,  but  without  assuming  a  revisory  authority  in 
another  department. 

The  sections  of  the  statute  considered  do  not  in  terms  seek 
to  limit  the  judicial  power  considered,  and  it  would  be  indec- 
orous to  place  such  construction  upon  them  as  would  impute 
to  the  general  assembly  either  ignorance  of  the  limitations  upon 
its  aiT  authority  or  a  purpose  to  transcend  them.  We  conclude 
that  the  insertion  of  the  provision  in  section  6906,  making  its 
provisions  cumulative  to  summary  proceedings  for  contempt, 
was  not  necessary  to  that  end,  and  that  its  omission  from  section 
607  is  not  significant. 

In  Baldwin  v.  State,  11  Ohio  St  681,  without  statement  of 
reason  or  citation  of  authority,  a  conclusion  is  announced  ap- 
parently in  conflict  with  the  views  here  expressed.  That  case 
is  overruled. 

Judgment  affirmed. 

Minshall,  J.,  dissents. 
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CONTEMPT  —  JURISDICTION  —  INHERENT  POWER  OP 
COURTS— LEGISLATIVE  RESTRAINT.— The  power  to  punish  for 
contempt,  actual  or  constructive,  is  inherent  in  all  courts  of  record, 
and  is  essential  to  the  preservation  of  order  in  all  judicial  proceed- 
ings: State  v.  Judge,  45  La.  Ann.  1256;  40  Am.  St  Rep.  282.  Court* 
have  the  inherent  power,  in  the  absence  of  constitutional  limitation 
upon  their  powers,  to  punish  as  a  contempt  any  act,  whether  com- 
mitted in  or  out  of  their  presence,  which  tends  to  Impair,  embarrass. 
or  obstruct  them  in  the  discharge  of  their  duties,  and  the  legislature, 
while  it  may  regulate  the  procedure  and  enlarge  the  power,  cannot 
fetter  it:  In  re  Sbortridge,  9tf  Cal.  526;  37  Am.  St.  Rep.  78. 

CONTEMPT— DISSUADING  WITNESS— CRIME.— Any  act  which 
obstructs  the  administration  of  justice,  Is  a  criminal  contempt.  It  is 
a  crime  to  dissuade,  hinder,  and  prevent  a  witness  from  appearing 
before  a  court  in  obedience  to  a  subpoena:  Note  to  In  re  Nickell,  27 
Am.  St  Rep.  810. 


State  v.  Bode. 

[86  Ohio  Statb,  224.] 

ELECTIONS— BALLOTS.— A  STATUTE  prohibiting  the  name 
of  a  candidate  for  office  from  appearing  more  than  once  upon  the 
official  ballot  is  a  valid  law. 

Mandamus  by  Bateman  and  others  to  compel  the  defendants, 
Bode  and  others,  who  constituted  the  board  of  elections  of  Ham- 
ilton county,  and  who  were  ex  officio  deputy  state  supervisors  of 
elections  in  that  county,  to  place  the  names  of  Alexander  B. 
Huston  and  Alfred  B.  Benedict  upon  both  the  "Democratic  Ju- 
dicial Ticket,"  and  upon  the  "Lawyers'  Judicial  Ticket/'  these 
two  persons  having  been  nominated  by  the  parties  representing 
those  tickets.  The  board  refused  to  place  the  names  upon  both 
tickets,  but  offered  to  place  each  man's  name  upon  such  ticket 
as  he  might  designate,  and,  in  case  no  designation  was  made,  to 
place  the  names  upon  the  democratic  ticket,  that  having  been 
the  one  first  certified  to  the  board. 

E.  W.  Kittredge,  L.  C.  Black,  and  William  Worthington,  for 

the  relators. 

August  H.  Bode,  for  the  defendants. 

188  BTJEKET,  J.  It  is  conceded  by  counsel  for  the  relators 
that  section  6  a  of  the  act  of  April  17, 1896  (92  Ohio  Laws,  185), 
prohibits  the  printing  of  said  names  twice  on  the  same  ballot, 
but  it  is  insisted  that  said  section,  in  that  regard,  is  unconstitu- 
tional. The  only  question,  therefore,  to  be  determined  in  thii 
case  is,  whether  the  general  assembly  has  the  power  to  pass  an 
act  providing,  as  this  one  does,  that  the  name  of  a  candidate  for 
office  shall  appear  but  once  upon  the  ticket  or  ballot  prepared 
by  the  board  of  elections. 
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Full  legislative  power  is  vested  in  the  general  assembly  by 
section  1  of  article  2  of  our  constitution,  and  the  power  in  ques- 
tion is  included  in  that  grant  of  power,  unless  taken  away  by 
some  other  provision  of  the  constitution. 

The  only  limitations  upon  the  general  grant  of  power  cited 
by  counsel  for  the  relators  in  this  case,  are  section  2  of  article 
1,  which  reads:  *2°  "All  political  power  is  inherent  in  the  peo- 
ple. Government  is  instituted  for  their  equal  protection  and 
benefit,"  and  section  2  of  article  5,  which  reads:  "All  elections 
shall  be  by  ballot." 

The  relators  seek  to  compel  the  board  of  elections  to  place 
the  names  of  the  two  candidates  upon  both  the  Democratic  and 
upon  the  Lawyers9  Judicial  Ticket.  This  necessarily  concedes 
that  those  tickets  ere  ballots  within  the  meaning  of  the  con- 
stitution, because,  if  they  are  not  ballots,  there  is  no  right  to 
have  these  or  any  other  names  placed  thereon.  If  they  are  bal- 
lots when  the  names  of  certain  candidates  are  on  twice,  they  are 
equally  ballots  when  the  names  are  on  but  once.  As  the  con- 
stitution is  silent  as  to  the  number  of  times  a  candidate's  name 
shall  appear  on  a  ballot,  the  matter  is  open  to  be  regulated  by 
the  general  assembly.  The  ballot  now  authorized  by  statute 
is  different  in  form  from  that  in  use  at  the  time  of  the  adoption 
of  the  constitution,  but  it  is  nevertheless  a  ballot.  Ko  form  of 
ballot  is  prescribed  by  the  constitution,  and  therefore  the  gen- 
eral assembly  is  free  to  adopt  such  form  as  in  its  judgment  shall 
be  for  the  best  interests  of  the  state. 

The  election  must  be  by  ballot,  but  the  form  of  the  ballot,  so 
long  as  it  is  a  ballot,  is  left  to  the  sound  discretion  of  the  gen- 
eral assembly.  The  ballot  or  ticket  in  question  is  clearly  a  bal- 
lot, and  therefore  does  not  contravene  the  second  section  of  the 
fifth  article  of  the  constitution. 

By  the  second  section  of  the  first  article  of  the  constitution 
it  is  provided,  in  substance,  that  government  is  instituted  for 
the  equal  protection  and  benefit  of  the  people.  It  seems  clear 
that  the  placing  of  the  name  of  each  candidate  upon  the  *80 
ballot  once,  and  only  once,  would  be  equal  protection  and  bene- 
fit to  all  the  candidates.  To  place  the  name  of  one  on  the  bal- 
lot in  two  places,  and  the  name  of  his  opponent  in  only  one 
place,  would  not  be  exactly  fair.  It  would  give  the  candidate 
whose  name  appears  twice  an  advantage  over  the  candidate  whose 
name  appears  but  once.  So  that  the  statute,  instead  of  being  in 
conflict  with  this  section  of  the  constitution,  is  in  harmony  with 
it,  and  may  have  been  passed  for  the  purpose  of  doing  away  with 
this  advantage  which  existed  under  the  former  statute.    It  is  a 
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proper  regulation  of  the  elective  franchise,  well  calculated  to 
avoid  and  prevent  corruption  and  fraudulent  practices,  aa  well 
as  undue  advantage  to  one  candidate  over  another. 

But  it  is  argued  that  the  voters  have  a  right  to  have  the 
names  appear  upon  both  ballots,  so  that  they  may  more  easily 
vote  for  the  candidates  of  their  choice.  No  legislature  and  no 
court  can  know  in  advance  how  the  electors  desire  to  vote,  and 
if  an  opportunity  is  given  them  to  vote  for  the  candidates  of 
their  choice,  by  placing  the  names  once  in  plain  print  upon  the 
ballots,  it  is  all  that  can  in  fairness  be  required.  The  ballot 
is  the  same  for  all,  and  gives  equal  protection  and  benefit  to  all 
There  is  no  discrimination  against  or  in  favor  of  anyone;  and 
if  any  inequality  arises,  it  arises  not  from  any  inequality  caused 
by  the  statute,  but  by  reason  of  inequalities  in  the  persons  of 
the  voters,  and  such  inequalities  are  unavoidable.  It  is  always 
much  more  difficult  for  some  electors  to  cast  their  ballots  than 
for  others.  Distance,  bad  roads,  means  of  transportation,  bad 
health,  and  many  other  considerations,  may  and  do  render  it 
much  more  difficult  for  some  men  to  cast  their  ballots  asi  than 
others.  But  these  difficulties  inhere  in  the  men  themselves,  and 
not  in  the  law.  Before  the  law  all  stand  equal,  with  equal  pro- 
tection and  equal  benefit,  and,  if  their  condition  becomes  such 
as  not  to  enable  them  to  enjoy  the  protection  or  reap  the  bene- 
fit, it  is  their  fault  or  misfortune,  and  not  the  fault  of  the  law. 

The  act  in  question  was  passed  to  secure  purity  in  our  elec- 
tions. Certain  evil  practices  had  grown  up  by  reason  of  plac- 
ing the  name  of  a  candidate  upon  the  same  ballot  more  than 
once,  and  the  general  assembly  attempted  to  prevent  such  prac- 
tice by  providing  that  the  name  of  each  candidate  should  appear 
on  the  ballot  but  once.  This  is  a  reasonable  regulation  of  the 
elective  franchise,  and  not  in  any  sense  a  destruction  thereof. 

But  grant,  as  is  urged  by  the  relators,  that  some  voters  may 
be  somewhat  inconvenienced  by  reason  of  the  name  of  each  can- 
didate appearing  but  once  upon  the  ballot,  yet  such  voters  are 
not  thereby  deprived  of  any  protection  or  benefit  in  casting  their 
ballot.  The  inconvenience  is  only  that  which  is  experienced  by 
everyone  who  votes  other  than  a  straight  ticket.  Such  slight 
inconvenience  to  the  voter  should  be  endured  rather  than  per- 
mit the  advantage  which  one  candidate  has  over  another,  when 
the  name  of  one  is  placed  upon  the  ballot  twice,  and  the  name 
of  the  other  but  once. 

The  subject  is  clearly  within  legislative  discretion,  and  that 
body  has  the  power  to  provide  that  the  name  of  each  candidate 
shall  appear  but  once  upon  the  official  ballot,  or  it  may  permit 
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the  name  to  appear  more  than  once.  Whatever  inconvenience 
there  may  be  to  either  the  candidate  or  voter  in  finch  cases  does 
not  arise  to  the  importance  of  a  failure  of  asa  equal  protection 
or  benefit,  and  therefore  does  not  conflict  with  the  provisions 
of  the  second  section  of  our  hill  of  rights. 

"When  rights  secured  by  the  constitution  seem  to  conflict  when 
applied  to  the  practical  affairs  of  men,  the  general  assembly  is 
at  liberty  to  so  adjust  the  matter  as  to  cause  the  least  injury 
to  the  conflicting  interests,  and  thereby  protect  the  rights  of 
the  community  as  a  whole.  The  equal  protection  and  benefit 
guaranteed  by  the  constitution  does  not  cover  every  little  incon- 
venience which  may  be  distorted  or  reasoned  into  a  seeming  in- 
equality, but  has  reference  rather  to  cases  in  which  it  is  attempt- 
ed by  statute  to  grant  rights  or  privileges  to  some  which  are 
withheld  from  others  in  the  same  substantial  situation  or  rela- 
tion. 

The  case  of  Fisher  v.  Dudley,  74  Md.  242,  is  cited  by  the  re- 
lators and  relied  upon  to  show  that  the  names  of  candidates  may 
appear  more  than  once  on  the  official  ballot.  In  that  case,  the 
power  of  the  legislature  to  pass  the  act  was  not  questioned,  but 
the  case  involved  the  construction  of  a  statute  which  did  not 
prohibit  the  name  from  appearing  more  than  once  on  the  official 
ballot,  and  the  court  held  that,  not  being  prohibited,  it  might 
properly  appear  as  many  times  as  nominations  of  the  same  person 
had  been  made  by  different  parties.  Such  was  the  practice  in 
this  state  under  a  similar  statute,  before  the  enactment  of  the 
present  statute. 

The  Maryland  case  would,  therefore,  be  an  authority  to  show 
that  our  practice  was  right  under  the  former  statute,  but  it  can 
have  no  bearing  upon  the  question  as  to  whether  the  general 
assembly  has  the  power  to  prohibit  the  names  from  appearing 
more  than  once  upon  the  official  ballot. 

288  The  case  of  Todd  v.  Board  of  Election  Commrs.,  104  Mich. 
474,  is  very  much  like  the  present  case,  and  fully  supports  the 
conclusions  here  reached. 

We  regard  the  act  in  question  as  clearly  within  the  power  of 
the  general  assembly,  and  therefore  a  valid  law. 

Writ  refused. 


EJECTIONS-PRINTING  NAMES  ON  OFFICIAL  BATXOTS 
MORE  THAN  ONCE.— The  Michigan  statute,  making  It  unlawful 
for  the  board  of  election  commissioners  to  cause  to  be  printed  Id 
more  than  one  column,  on  the  official  ballot,  the  name  of  any  candi- 
date who  shall  have  received  the  nomination  of  two  or  more  politi- 
cal parties  or  organizations  for  the  same  office  Is  a  valid  law:  Todd 
v.  Boards  of  Election  etc..  104  Mich.  474. 


700  Pennsylvania  Ratlboad  Co.  v.  Snyder.        [Ohio, 

Pennsylvania  Railroad  Company  v.  Snyder. 

[oS  Ohio  State,  S42.J 

RAILROADS-CONNECTING  LINES— NEGLIGENCE-DE- 
FECTIVE CAR  — LIABILITY  FOR  INJURY  TO  EMPLOYE.- 
If  a  railroad  company,  having  a  traffic  arrangement  with  a  connect- 
ing line,  transfers  to  it  a  car  so  defective  as  to  be  dangerous,  to  be 
hauled  over  the  latter's  road,  without  having  made  a  proper  inspec- 
tion thereof,  and  putting  it  in  a  safe  condition  for  transportation. 
and  an  employe  of  the  latter  company  is  injured,  during  the  course 
of  his  employment,  because  of  a  defect  in  the  car,  either  company, 
or  both,  may  tie  held  answerable  at  the  election  of  the  injured  party. 
The  company  receiving  the  car  is  negligent  because  of  its  omission 
to  have  it  properly  inspected,  and  hauling  it  in  its  defective  con- 
dition, but  the  negligence  of  the  delivering  company  in  transferring 
It  without  inspection  and  repair  is  the  primary  cause  of  the  injury, 
and  the  contributory  negligence  of  the  receiving  company  cannot, 
with  propriety,  be  said  to  have  broken  the  connection  between  the 
original  negligence  of  the  company  furnishing  the  defective  car  for 
transportation  and  the  injury  resulting  from  its  use. 

RAILROADS— CONNECTING  LINES— DUTY  AND  ASSUR- 
ANCE AS  TO  SAFETY  OF  CARS  TRANSFERRED.— If  a  railroad 
company,  having  a  traffic  arrangement  with  a  connecting  line,  trans- 
fers to  It  a  car  to  be  hauled  over  the  latter's  road,  it  owes  the  duty, 
to  the  employes  of  the  receiving  company,  of  using  reasonable  care 
in  making  an  inspection  of  the  car  and  putting  it  in  safe  condition 
for  their  use;  and  the  delivery  of  the  car  for  that  purpose  amount r 
to  an  invitation  to  such  employes  to  go  upon  and  handle  it,  as  well 
as  an  assurance  that  they  may  safely  do  so. 

RAILROADS-CONTRIBUTORY  NEGLIGENCE— SUDDEN 
PERIL.— If  a  railroad  employe,  while  ascending  a  defective  ladder, 
attached  to  a  car,  for  the  purpose  of  managing  brakes  as  his  duties 
require,  finds  himself  in  a  situation  of  sudden  danger,  he  is  not,  as 
a  matter  of  law,  guilty  of  contributory  negligence,  because  he  falls 
to  exercise  the  same  deliberate  judgment  that  prudent  persons 
would  where  no  danger  is  present,  or  because  he  fails  to  make  the 
most  judicious  choice  between  hazards,  and  would  have  escaped  in- 
Jury  if  he  had  chosen  differently.  The  question  In  such  a  case  is  not 
what  a  careful  person  would  do  under  ordinary  circumstances,  but 
what  would  he  be  likely  to  do,  or  might  reasonably  be  expected  to 
do,  in  the  presence  of  the  existing  peril,  and  is  one  of  fact  for  the 
Jury. 

Action  for  damages  brought  by  the  defendant  in  error,  Jesse 
Snyder,  against  the  Pennsylvania  Railroad  Company,  the  plain- 
tiff in  error,  and  the  Lake  Shore  and  Michigan  Southern  Rail- 
way Company,  in  the  common  pleas.  The  two  railroad  compa- 
nies had  a  traffic  arrangement  between  themselves,  whereby  the 
former  delivered  to  the  latter  certain  freight-cars  to  be  hauled 
oyer  the  latter's  road.  One  of  these  cars  was  so  defective  as  to 
be  dangerous,  on  account  of  a  ladder  attached  to  it,  which  had 
one  broken  round,  was  loose  and  shaky,  and  had  no  "hand  hold." 
After  the  delivery  of  the  car  to  the  Lake  Shore  ft  Michigan 
Southern  Railway  Company,  one  of  the  employes  of  the  latter 
company,  while  in  the  performance  of  his  duties,  attempted  to 
get  on  top  of  the  car,  by  means  o£  the  ladder,  to  manage  the 
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brakes,  but,  on  account  of  the  defective  condition  of  the  lad- 
der, he  was  thrown  to  the  ground,  while  the  train  was  in  mo- 
tion, and  seriously  injured.  The  plaintiff  dismissed  the  action 
as  to  the  Lake  Shore  ft  Michigan  Southern  Railway  Company, 
and  it  thereafter  proceeded  to  trial  upon  the  issues  joined  be- 
tween him  and  the  Pennsylvania  Company.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff.  The  judgment  was  af- 
firmed by  the  circuit  court,  and  the  company  prosecuted  a  writ 
of  error  to  obtain  the  reversal  of  both  judgments. 

E.  W.  TWerton,  for  the  plaintiff  in  error. 

Hurd,  Brumback  &  Thatcher,  for  the  defendant  in  error. 

857  WILLIAMS,  C.  J.  It  is  not  disputed  that  the  plaintiff 
below  received  the  injury  of  which  he  complains,  in  the  manner 
alleged  in  his  petition;  nor  is  it  contended  there  is  any  sufficient 
ground  for  disturbing  the  finding  of  the  jury  that  the  plaintiff 
in  error  was  guilty  of  the  negligence  with  which  it  is  charged. 
One  contention  of  the  plaintiff  in  error  is,  that  its  negligence 
was  not  the  proximate  cause  of  the  injury;  that  the  causal  con- 
nection was  broken  by  the  intervening  negligence  of  the  Lake 
Shore  Company  which,  it  is  claimed,  is  alone  responsible  for  the 
injury.  An  instruction  to  that  effect,  which  the  court  was  re- 
quested to  give  in  charge  to  the  jury  was  refused,  and  in  that 
way  the  question  is  presented.  The  record  discloses  that  the 
Empire  line  of  freight-cars,  to  which  the  car  in  question  be- 
longed, was  owned  and  ^  operated  by  the  plaintiff  in  error  for 
the  transportation  of  through  freight  collected  on  its  Phila- 
delphia &  Erie  Division,  over  the  road  of  the  Lake  Shore  Com- 
pany, from  its  connecting  point  at  Erie,  to  stations  on  its  line 
and  on  other  connecting  lines,  under  a  traffic  arrangement  be- 
tween the  companies  by  which  they  were  to  share  in  the  earn- 
ings of  the  transportation  according  to  the  distance  the  cars 
should  be  hauled  over  their  respective  roads.  Under  the  ar- 
rangement, the  plaintiff  in  error,  before  delivering  its  cars  to 
the  Lake  Shore  Company,  was  to  have  them  properly  inspected 
and  put  in  safe  condition  for  hauling;  and  it  was  also  understood 
that  the  company  receiving  the  cars  should  have  them  inspected 
when  received.  The  company  hauling  a  car  was  required  to  pro- 
vide the  oil  and  other  supplies  for  keeping  it  in  running  con- 
dition, and  to  repair  any  damage  done  to  the  car  while  in  its 
possession;  all  other  repairs  to  be  at  the  expense  of  the  plaintiff 
in  error.  The  car  in  question,  when  delivered  to  the  Lake  Shore 
Company  to  be  hauled  over  its  road,  was  defective  and  unsafe 
in  the  respects  described  in  the  petition,  which  a  proper  inspeo- 
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tion  would  have  discovered;  and  the  negligence  of  the  plaintiff 
in  error  consisted  in  the  failure  to  make  such  inspection,  and  de- 
livering the  car  to  the  Lake  Shore  Company  without  having  first 
put  it  in  a  safe  condition  for  transportation;  While  the  negli- 
gence of  the  latter  company  was  its  omission  to  have  the  car 
properly  inspected,  and  hauling  it  in  its  defective  condition. 
The  liability  of  the  latter  company  for  that  negligence  cannot 
well  be  denied.  It  was  under  no  obligation  to  receive  and  place 
in  charge  of  its  employes  a  car  with  defective  and  dangerous 
equipments;  and  the  rule  which  requires  the  observance  of  due 
care  on  the  part  of  the  employer  in  providing  machinery  8IM> 
and  appliances  that  are  safe  and  suitable  for  the  use  of  the  ser- 
vant in  the  course  of  his  employment  is  not  limited  to  such  as 
are  the  property  of  the  employer.  It  is  not  any  the  lees  oblig- 
atory upon  a  railroad  company,  for  the  protection  of  its  em- 
ployes, to  see  that  foreign  cars  run  over  its  road  are  not  so  de- 
fective as  to  be  dangerous,  than  it  is  to  see  that  its  own  are 
free  from  dangerous  defects.  But  it  does  not  follow  that  because 
the  Lake  Shore  Company  is  liable  for  the  damages  sustained  by 
the  plaintiff  below,  the  plaintiff  in  error  may  not  be  also.  To 
relieve  the  latter  from  the  consequences  of  its  negligence,  it  is 
not  enough  that  the  act  of  the  Lake  Shore  Company  was  nearest 
in  the  order  of  events  to  the  injury,  nor  that  without  it  the  in- 
jury would  not  have  occurred;  to  have  that  effect  it  must  have 
been  the  efficient,  independent,  and  self-producing  cause,  discon- 
nected from  the  negligence  of  the  plaintiff  in  error.  The  causal 
connection  is  not  broken,  "if  the  intervening  event  is  one  which 
might,  in  the  natural  course  of  things,  be  anticipated  as  not 
entirely  improbable,  and  the  defendant's  negligence  is  an  essen- 
tial link  in  the  chain  of  causation":  Shearman  and  Redfield  on 
Negligence,  4th  ed.,  sec.  32.  It  is  not  essential  to  the  liability 
of  the  plaintiff  in  error  that  its  negligence  should  be  the  sole 
cause  of  the  injury;  but  if  that  result  was  produced  by  the  neg- 
ligence of  both  companies,  each  contributing  a  necessary  condi- 
tion to  the  result,  either,  or  both,  might  be  held  responsible  at 
the  election  of  the  party  injured;  neither  could  claim  exonera- 
tion on  account  of  the  fault  of  the  other.  The  negligence  of 
the  plaintiff  in  error  was  undoubtedly  the  primary  cause.  If  it 
had  not  furnished  the  defective  car,  the  injury  could  not  hav* 
occurred.  Neither  could  it,  if  8eo  the  Lake  Shore  Company 
had  not  run  the  car  over  its  road;  and  it  might  not  have  done 
so,  if  that  company  had  made  a  proper  inspection  of  the  car. 
But  it  was  the  act  of  that  company  in  hauling  the  car  over  its 
road  that  contributed  to  bring  about  the  injury,  rather  than  its 
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failure  to  have  it  properly  inspected;  for  if  the  car  had  not  been 
so  moved,  no  injury  could  have  happened,  however  negligent 
the  inspection  may  have  been.  The  most  that  can  be  claimed 
from  the  omission  of  the  proper  inspection  by  the  Lake  Shore 
Company  is,  that  it  failed  to  cure  or  remove  the  previous  negli- 
gence of  the  plaintiff  in  error,  and  thereby  interrupt  the  conse- 
quences which  were  likely  to  and  did  flow  from  it.  That  failure 
cannot,  with  propriety,  be  said  to  have  broken  the  connection 
between  the  negligence  of  the  plaintiff  in  error  and  the  injury 
resulting  from  the  use  of  the  defective  car,  or  to  have  been  the 
self -operating  cause  of  the  injury.  That  the  car  would  be  hauled 
over  the  road  of  the  Lake  Shore  Company  was  contemplated  by 
both  of  the  companies  when  it  was  delivered;  it  was  delivered 
for  that  purpose.  The  plaintiff  in  error  knew  it  could  not  be 
so  hauled  without  the  services  of  brakemen  and  other  employes 
of  the  company  hauling  it,  and  ordinary  prudence  would  sug- 
gest that  if  it  furnished  a  defective  car,  or  failed  to  observe  due 
oare  in  providing  cars  that  were  reasonably  safe  and  fit  for  the 
service  contemplated,  those  employes  might,  and  probably  would, 
suffer  injuries  in  consequence.  The  jury  might  therefore  prop- 
erly find,  as  they  did  under  instructions  to  which  no  exceptions 
were  taken,  that  while  the  negligence  of  the  Lake  Shore  Com- 
pany was  a  contributing  condition  to  the  injury  sustained  by  the 
861  plaintiff  below,  the  negligence  of  the  plaintiff  in  error  was 
the  culpable  and  proximate  cause. 

It  is  further  claimed  that  the  plaintiff  in  error  was  under  no 
obligation  or  duty  to  the  employes  of  the  Lake  Shore  Company 
to  exercise  care  in  the  inspection  of  cars  furnished  the  latter 
company,  or  in  making  repairs  necessary  to  have  them  in  proper 
condition;  and,  as  both  companies  were  mutually  in  fault  with 
respect  to  the  car  in  question,  so  that  neither  could  be  made 
liable  to  the  other,  the  plaintiff  below  was  without  remedy  against 
the  Pennsylvania  company,  because  his  injury  was  received  while 
acting  exclusively  under  the  employment  of  the  Lake  Shore  Com- 
pany, the  servant  being  bound,  it  is  argued,  by  the  act  of  the 
master.  We  think  this  position  is  not  tenable.  It  was  not 
necessary  to  the  liability  of  the  plaintiff  in  error  that  a  con- 
tractual relation  should  exist  between  it  and  the  plaintiff  below, 
nor  that  the  injury  should  be  one  resulting  from  the  violation 
of  a  duty  it  owed  the  general  public.  Whenever  a  person  should 
reasonably  apprehend  that,  as  the  natural  and  probable  conse- 
quences of  his  act  or  neglect,  another  will  be  placed  in  a  situa- 
tion of  danger  of  receiving  an  injury,  a  duty  of  exercising  due 
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care  to  prevent  such  injury  arises;  and  if  the  injury  results  from 
the  failure  to  use  such  cere,  a  liability  to  the  person  injured  will 
generally  exist,  in  the  absence  of  any  other  controlling  fact.  As 
said  in  Bishop  on  Noncontract  Law,  section  528:  "One's  respon- 
sibility for  his  acts  is  not  limited  to  their  immediate  effects.  He 
is  liable  also  for  their  natural  and  probable  consequences.  .  •  •  . 
Nor  is  it  material  whether  those  consequences  come  from  the 
acts  alone,  or  from  them  and  subsequent  independent  forces  *** 
operating  with  them,  provided  those  forces  are  of  a  sort  reason- 
ably to  be  anticipated/'  The  test  is  to  be  found  in  the  prob- 
able injurious  consequences  to  be  anticipated,  and  not  in  the 
number  of  subsequent  events  and  agencies  that  may  arise.  It 
has  already  been  observed  that  the  traffic  arrangement  between 
these  two  railroad  companies  contemplated  that  cars  furnished 
by  the  plaintiff  in  error  to  the  other  company  would  be  handled 
by  the  employed  of  the  company  receiving  them,  and  a  prudent 
person  would  reasonably  anticipate  and  foresee  that  such  em- 
ployes would  be  exposed  to  the  danger  of  receiving  injuries  in 
handling  a  defective  car  so  furnished,  or  one  with  defective  ap- 
pliances; and,  therefore,  the  plaintiff  in  error  owed  a  duty  to 
such  employed  operating  a  train  in  which  such  a  car  might  be 
placed,  which  was  to  use  reasonable  care  in  maldng  inspection  of 
the  cars  and  putting  them  in  safe  condition,  before  they  should 
be  placed  in  charge  of  the  employe's.  The  services  of  such  em- 
ploye's being  necessary  to  accomplish  the  transportation  intend- 
ed, the  delivery  of  a  car  to  be  transported  over  the  road  amounts 
to  an  invitation  to  the  employes  to  go  upon  and  handle  it,  and 
an  assurance  that  they  may  safely  do  so  in  the  course  of  their 
employment  in  transporting  it  to  its  destination.  The  case  of 
Moon  v.  Northern  Pac.  B.  B.  Co.,  46  Minn.  106,  24  Am.  St. 
Bep.  194,  is  quite  like  the  one  before  us  in  its  features  thus  far 
considered,  and  presents  substantially  the  same  questions.  That 
is  a  well-considered  case,  and  the  decision  is  in  harmony  with 
our  view  of  the  law. 

Another  ground  urged  for  the  reversal  of  the  judgment  is, 
that  the  evidence,  without  conflict,  establishes  negligence  on  the 
part  of  the  defendant  in  error  which  contributed  to  the  injury 
he  sustained.  8CS  Without  entering  into  a  general  review  of  the 
evidence  relating  to  the  manner  in  which  the  injury  was  caused, 
or  the  conduct  of  the  defendant  in  error,  it  is  sufficient  to  say 
that,  without  his  fault,  and  while  in  the  performance  of  his  du- 
ties in  handling  the  car  in  question,  he  found  himself  in  a  situ- 
ation of  danger,  on  account  of  a  defective  ladder  attached  to 
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the  car  which,  at  the  time,  he  was  attempting  to  ascend  in  order 
to  manage  the  brakes  as  his  duties  required.  The  ladder  had 
one  broken  round  and  was  loose  and  shaky;  but  that  was  not 
discovered  by  him  until  after  he  had  got  up  on  it  and  was  in 
the  effort  to  reach  the  top  of  the  car.  While  engaged  in  that 
effort,  and  in  a  very  brief  time  after  he  stepped  on  the  ladder, 
he  was  thrown  to  the  ground  and  injured.  It  is  claimed  that 
when  he  discovered  the  danger  he  was  in,  he  should  have  stepped 
to  the  ground,  and  that  he  could  have  done  so  with  safety.  By 
his  failure  to  do  that,  it  is  contended,  he  brought  about  the  in- 
jury, or  at  least  contributed  to  produce  it.  When  confronted 
with  his  peril,  two  ways  of  escape  would  naturally  be  suggested: 
one  to  leap  from  the  car  to  the  ground,  and  the  other  to  do  as 
he  did,  strive  to  reach  the  top  of  the  car.  It  is  not  certain  that 
the  adoption  of  the  former  course  presented  by  the  alternative 
would  have  proven  better  than  the  latter;  it  might  seem  so  from 
a  deliberate  survey  of  the  situation  after  the  disaster  had  oc- 
curred; but  when  it  is  considered  that  it  occurred  in  the  dark- 
ness of  the  night,  while  the  car  was  in  motion,  without  oppor- 
tunity of  accurate  observation  of  the  condition  of  the  ground,  it 
is  little  more  than  conjecture  that  the  defendant  in  error  could, 
or  would,  by  leaping  to  the  ground,  have  escaped  injury.  And, 
in  the  exigencies  of  the  situation  in  which  he  8e4  was  placed,  it 
could  neither  be  expected  nor  required  that  he  should  exercise 
the  same  deliberate  judgment  that  prudent  persons  would  exer- 
cise where  no  danger  is  present,  nor  make  the  most  judicious 
choice  between  hazards.  The  question  in  such  case  is  not  what 
a  careful  person  would  do  under  ordinary  circumstances,  but 
what  would  he  be  likely  to  do,  or  might  reasonably  be  expected  t© 
do,  in  the  presence  of  the  existing  peril;  and  is  one  of  fact  for 
the  jury.  Measuring  the  conduct  of  the  defendant  in  error  by 
this  rule,  the  jury  have  found  he  was  not  guilty  of  contributory 
negligence,  and  our  duty  does  not  lead  us  into  an  inquiry  to  as- 
certain on  which  side  the  preponderance  of  the  evidence  may  be 
found. 
Judgment  affirmed. 

RAILROADS— CONNECTING  LINES— LIABILITY  FOR  1>R- 
LIVERY  OF  UNSAFE  CAR.— If  connecting  raJlroads  mutually 
agree  to  transport  the  loaded  freight-cars  of  each  other  over  their 
respective  lines,  each  Is  under  obligation  to  exercise  due  diligence 
In  providing  reasonably  safe  cars  for  the  service  contemplated.  Such 
duty  Is  not  limited  to  the  corporations  as  such,  but  extends  to  and 
is  owed  to  their  servants  who  must  necessarily  handle  the  cars,  and 
who  may  be  exposed  to  danger  arising  from  their  unsafe  or  de- 
fective condition.  The  company  neglecting  this  duty  la  liable  In 
Am.  St.  Rip.,  Vol.  LT    46 
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damages  for  Its  negligence.  So  the  delivery  of  a  car  by  oiie  com- 
pany to  the  servants  of  the  other  line  Is  an  affirmation  that  the  car 
Is  lit  for  use.  and  the  latter  are  entitled  to  repose  confidence  li*  the 
implied  assurance  that  such  is  the  fact.  The  receiving  company  is 
answerable  to  its  employes,  if  it  undertakes  to  use  the  cars  of  the 
other  company  without  due  inspection,  and  they  turn  out  to  be  de- 
fective and  unsafe  by  reason  of  defects  ascertainable  by  reasonably 
careful  inspection;  but  the  neglect  of  the  receiving  company  to  per- 
forin this  duty  does  not  excuse  or  relieve  the  delivering  company 
from  liability  for  injuries  resulting  from  its  negligence  in  delivering 
unsafe  and  defective  cars.  Its  negligence  is  the  proximate  cause 
of  the  Injury:  Moon  v.  Northern  Pac.  R.  R.  Co.,  46  Minn.  106;  24 
Am.  St  Rep.  194. 

NEGLIGENCE— SUDDEN  PERIL.— A  person  placed  by  the  negli- 
gence of  another  in  a  place  of  sudden  danger,  and  who,  under  the 
influence  of  great  terror,  does  an  act  which  may  contribute  to  hi  a 
injury  or  death,  cannot  be  charged  with  contributory  negligence, 
so  as  to  bar  a  recovery  by  him:  Consolidated  Traction  Co.  v.  Scott, 
58  N.  J.  L.  682;  55  Am.  St.  Rep.  620.  The  law  does  not  require  one 
confused  and  surprised  by  a  sudden  danger  to  act  according  to  any 
fixed  rule:  Note  to  St  Louis  etc  Ry.  Co.  r.  Murray,  29  Am.  St.  Rep. 
80. 


Pittsburgh,   Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Reynolds. 

[55  Ohio  State,  870.] 

RAILrROADS— WRONG  TRAIN— EXPULSION— LIABILITY 
FOR  TORT.— If,  by  the  fault  of  an  agent  of  a  railroad  company,  a 
passenger  takes  the  wrong  train,  or  is  without  a  ticket,  or  baa  one 
Imperfectly  or  erroneously  stamped,  and  is  ejected,  for  this  or  any 
similar  reason,  by  the  conductor  of  a  train,  in  pursuance  of  the  rules 
of  the  company,  It  is  liable  to  him  as  for  a  tort 

RAILROADS— WRONG  TRAIN— EXPULSION— TORT  ANI> 
CONTRACT— DAMAGES.— If  a  passenger  having  a  railroad  ticket 
which  is  good  only  on  trains  stopping  at  his  destination  is,  by  the 
fault  of  the  company's  station  agent,  induced  to  take  a  wrong  train, 
which  does  not,  under  the  schedule,  stop  at  such  place,  and,  as  a 
consequence,  is  ejected  by  the  conductor  on  calling  for  his  ticket, 
and  before  reaching  his  destination,  he  may  recover  damages  as  for 
a  tort,  and  is  not  limited  to  such  damages  as  would  be  proper  in  a 
mere  breach  of  contract. 

Action  to  recover  damages  for  being  wrongfully  ejected  from 
a  railroad  train.  The  plaintiff's  petition  was  dismissed  by  the 
court  of  common  pleas,  the  judgment  of  dismissal  was  reversed 
in  the  circuit  court,  and  error  was  brought  to  reverse  the  judg- 
ment of  the  last-named  court.  The  only  question  was,  whether, 
on  the  facts,  the  case  made  in  the  petition  was  sustained. 

'  Charles  Darlington,  for  the  plaintiff  in  error. 

William  McDonald  and  W.  F.  Eltzroth,  for  the  defendant  in 
error. 
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aT8  MINSHALL,  J.  We  think  there  can  be  no  question  but 
that  the  petition  states  a  cause  of  action  founded  on  tort — the 
wrong  of  the  defendant  by  its  agent  in  ejecting  the  plaintiff  and 
his  son  from  the  train.  Then  do  the  facts  contained  in  the 
agreed  statement  support  the  complaint?  We  think  they  do. 
The  plaintiff  and  his  son  were  at'Loveland,  and  each  had  a  ticket 
which  required  the  company  to  carry  them  to  South  Lebanon 
that  day,  on  any  train  stopping  at  that  place.  He  inquired  of 
the  agent  at  the  station  if  a  train  then  approaching  was  the  train 
for  him  to  take.  The  agent  said  it  was,  and  that  it  was  the  only 
train  t&at  would  stop  at  his  destination  that  afternoon.  He  then 
with  his  son  boarded  the  train.  It  proved  to  be  a  wrong  one. 
This  was  the  ftult  of  the  company;  and  he  and  his  son  were, 
afterward,  and  before  reaching  their  destination,  ejected,  because, 
under  the  instructions  the  conductor  had  from  the  company,  it 
was  his  duty  to  do  so.  The  argument  in  support  of  the  com- 
pany's claim  is,  that  the  agent,  under  the  circumstances,  had  the 
right  to  eject  them,  as  the  tickets  did  not  authorize  the  plaintiff 
and  his  son  to  ride  on  that  train,  because  it  did  not,  under  its 
schedule,  stop  at  the  plaintiff's  destination.  And,  therefore,  the 
plaintiff's  remedy  was  for  a  breach  87e  of  the  contract,  and  a 
different  measure  of  damages  would  apply  in  such  case. 

It  may  be  observed  that  under  the  code  this  was  not  a  sufficient 
reason  for  the  judgment  of  the  common  pleas  dismissing  the 
action.  For  if  the  agreed  statement  showed  the  plaintiff  entitled 
to  any  relief  upon  the  averments  of  the  petition,  the  court 
should  have  awarded  it.  It  makes  no  difference  what  the  plain- 
tiff may  regard  the  nature  of  the  wrong  of  which  he  complains, 
if  the  facts  stated  show  that  it  is  a  wrong  for  which  he  should  be 
compensated  in  damages,  and  the  proof  supports  his  petition. 
But  this  is  not  material  here,  as  we  regard  the  facts  disclosed  by 
the  agreed  statement  as  constituting  a  tort,  and  for  which  dam- 
ages should  have  been  assessed  him  by  the  court  under  the  case 
made  in  his  petition. 

There  are  9ome  cases  which  seem  to  support  the  contention  of 
the  plaintiff  in  error,  but  they,  as  does-  the  reasoning  of  the  plain- 
tiff in  error,  depend  upon  what  seems  to  be  an  evident  fallacy. 
They  assume  as  a  premise  that  the  act  of  the  conductor  in  put- 
ting the  plaintiff  off  was  rightful,  and,  therefore,  the  company 
cannot  be  held  guilty  of  a  tort.  But  the  act  of  the  conductor  is 
immaterial  except  as  it  affects  the  liability  of  the  company.  The 
suit  is  not  against  him  but  against  the  company.  As  between 
the  conductor  and  the  company,  the  latter  may  have  no  right  to 
complain  of  him.    He  violated  no  duty  he  owed  to  the  company. 
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He  simply  obeyed  his  instructions,  as  received  from  the  com- 
pany, applicable  to  such  a  case.  Therefore  it  may  well  be  said 
that  as  between  him  and  the  company,  the  conduct  of  the  con- 
ductor was  rightful.  But  as  between  the  company : and  the  pas- 
senger, the  question  is  wholly  a  different  one.  88°  Where  a  com- 
pany, by  the  act  of  a  proper  agent,  causes  a  passenger,  as  in  this 
case,  to  take  the  wrong  train — one  that  does  not  stop  at  his  sta- 
tion— it  must  be  held  to  have  contemplated  that,  under  the  in- 
struction given  its  conductor,  the  passenger  would  be  put  off  the 
train  as  soon  as  the  error  should  be  discovered  by  the  conductor, 
unless  he  should,  as  demanded,  pay  additional  fare  and  be  car- 
ried beyond  his  station.  The  act  of  the  first  agent  of  the  com- 
pany, misdirecting  the  passenger,  is  the  wrongful  act  for  which 
the  company  becomes  liable  in  tort,  and  the  act  of  the  con- 
ductor in  ejecting  him  is  a  consequence  of  the  first  wrongful 
act — is  the  proximate  cause  of  the  passenger  being  ejected;  and, 
as  against  the  passenger,  the  act  of  the  conductor  in  ejecting 
him,  being  the  act  of  the  company,  is  wrongful.  The  fallacy,  aa 
before  stated,  arises  out  of  the  mistaken  assumption  that  the  act 
of  the  conductor  is  rightful  as  against  the  passenger.  This  can 
in  no  instance  be  the  case  where  the  company  is  responsible  for 
the  mistake  of  the  passenger  in  taking  the  wrong  train.  All 
the  cases  cited  in  support  of  the  contention  of  the  plaintiff  in 
error  that  in  any  way  do  so  are  based  on  the  fallacy  that  the  con- 
ductor had  the  right  to  eject  the  passenger,  when,  as  a  matter  of 
law,  the  real  question  is,  whether  the  act  of  the  company  done  by 
its  agent  is  rightful  as  against  the  ejected  party.  The  question 
may  be  simplified  by  eliminating  the  fact  of  agency  in  each  in- 
stance; that  is,  by  supposing  that  the  common  carrier  in  each 
instance  acts  for  himself  or  itself.  Here  no  mind  would  doubt 
but  that  the  carrier,  having  instructed  the  passenger  to  take  one 
of  his  trains,  with  knowledge  of  his  destination,,  would  be  a 
wrongdoer,  should  he,  on  discovering  his  own  mistake,  881  eject 
him  from  the  train,  on  the  ground  that  he  had  taken  the  wrong 
train.  But  the  intervention  of  an  agent,  by  whom  the  act  is  done 
in  each  instance,  does  not  change  the  case.  For  each  act  of  the 
agent  done  in  the  scope  of  his  agency  must  be  imputed  to  the 
principal — is  in  law,  the  act  of  the  principal.  To  use  the  lan- 
guage of  Chief  Justice  Ryan,  in  Craker  v.  Chicago  etc.  Ry.  'Jo., 
36  Wis.  674:  "Quoad  this  contract  and  this  passenger,  the  corpo- 
ration was  present  on  this  train  to  care  for  her  [the  passenger] 
represented  by  the  officers  of  the  train,  who  possessed  pro  hao 
vice  the  whole  power  and  authority,  and  were  the  living  embodi- 
ment of  the  real  ideal  entity  which  made  the  contract,  was  bound 
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to  keep  it,  and  is  appellant  here  to  contend  that  it  has  no  respon- 
sibility for  the  flagrant  violation  of  the  contract,  which  the  re- 
spondent paid  it  to  make  and  to  keep,  as  its  sole  present  repre- 
sentative appointed  to  keep  it  on  its  behalf." 

The  plaintiff  in  error  claims  that  the  case  of  Shelton  v.  Lake 
Shore  etc.  Ry.  Co.,  29  Ohio  St.  214,  is  decisive  of  this.  There  the 
plaintiff  on  a  commutation  ticket  had  gone  on  the  train  from  his 
home  to  Cleveland.  For  some  claimed  irregularity  in  the  ticket, 
it  was  taken  up  by  the  conductor  of  that  train  and  returned  to 
the  general  agent  of  the  company,  of  which  he  notified  the 
plaintiff.  "In  the  afternoon  of  the  same  day/'  as  stated  in  the 
report  of  the  case,  "the  plaintiff  not  having  recovered  the  com- 
mutation ticket,  nor  provided  himself  with  a  ticket,  entered  the 
defendant's  cars  at  Cleveland,  which  were  then  in  charge  of 
another  conductor,  to  return  to  Vermillion,  and  was  put  off  the 
cars  at  Berea,  a  regular  station  on  the  line  of  defendant's  rail- 
way, by  the  conductor  then  in  charge  of  38a  the  train,  for  refus- 
ing to  pay  the  fare  prescribed  by  the  defendant  for  a  passage 
from  Cleveland  to  Vermillion,  for  which  last-mentioned  injury 
the  action  was  brought."  The  court  held  that  the  plaintiff  could 
not,  under  these  circumstances,  maintain  an  action  for  being 
put  off  the  train;  and  that  his  remedy  was  for  the  wrongful  tak- 
ing up  of  the  ticket  by  the  first  conductor.  When  he  took  the 
train  at  Cleveland  he  knew  his  ticket  had  heen  taken  up,  and 
must  have  known  that  he  would  be  put  off  before  reaching  his 
home.  He  took  the  train  to  return,  with  this  knowledge,  and 
Ins  ejection  was  the  result  of  his  own  fault.  He  should  either, 
in  this  case,  have  purchased  a  ticket  to  return  on  or  have  paid 
fare  when  demanded.  A  party  cannot,  as  a  rule,  recover  damages 
for  the  aggravation  of  an  injury  caused  by  his  own  fault.  In  the 
ease  before  us,  the  plaintiff,  when  he  took  the  train  at  Love- 
land,  did  so  by  the  fault  of  the  company,  and  could  not  then 
have  anticipated  that  he  would  be  put  off  before  reaching  his 
destination.  His  right  of  action,  then,  is  for  the  wrongful  ex- 
pulsion. 

The  case  of  Atchison  etc.  R.  R.  Co.  v.  Gants,  38  Kan.  608,  5 
Am.  St.  Rep.  780,  cited  by  the  plaintiff  in  error,  and  quoted  from, 
is  not  in  point,  for  the  reason  that  there  it  was  by  his  own  fault 
that  the  passenger  took  the  wrong  train  and  was  ejected;  he 
made  no  inquiries  as  to  the  train  he  should  have  taken. 

Most  of  the  cited  cases  are,  for  like  reasons,  not  in  point.  They 
go  no  further  than  to  require  the  passenger  to  submit  to  the 
enforcement  of  the  reasonable  rules  of  the  company,  and  deny  to 


710  P.  C.  C.  <fc  St.  L.  Ry.  Co.  v.  Reynolds.  [Ohio, 

him  the  right  to  resist  expulsion  and  recover  for  such  injuries 
as  he  may  receive  thereby,  yet  allow  a  recovery  for  all  other  dam- 
ages resulting  from  his  expulsion,  where  wrongful  on  the  part  of 
the  a88  company.  Thus  in  Pennsylvania  R.  R.  Co.  v.  Connell, 
112  111.  295,  54  Am.  Rep.  238,  it  is  said:  "We  entertain  no  doubt 
that  appellee  was  entitled  to  recover  the  amount  of  the  coat 
of  a  ticket  from  the  place  where  he  was  ejected  from  the  cars  to 
New  York.  He  was  also  entitled  to  recover  such  damages  as  he 
sustained  on  account  of  the  delay  occasioned  by  the  expulsion 
and  all  additional  expenses  necessarily  occasioned  thereby,  as 
well  as  reasonable  damages  for  the  indignity  in  being  expelled 
from  the  train;  but  we  perceive  no  ground  upon  which  he  can 
recover  for  the  personal  injuries  received  unless  the  expulsion 
was  malicious  or  wanton." 

Not  only  the  better  reason,  but  the  greater  weight  of  authority 
are  to  the  effect  that  when  a  passenger  is  ejected  in  a  case  like 
the  present,  he  may  recover  damages  as  for  a  tort,  for  though 
the  relation  of  the  parties  had  its  origin  in  contract,  the  ejection 
is  in  the  nature  of  a  tort,  and  he  is  not  limited  to  such  damages 
as  would  be  proper  in  a  mere  breach  of  contract.  In  such  cases 
it  can  make  no  difference  to  the  passenger,  so  far  as  his  injury 
is  concerned  whether  the  wrong  resulted  from  the  breach  of  an 
obligation  imposed  by  contract,  or  from  the  breach  of  a  duty 
imposed  by  the  law;  the  loss,  inconvenience,  delay,  and  humilia- 
tion will  be  the  same  to  him,  and  his  damages  should  be  measured 
by  a  like  rule  in  either  case. 

On  the  question  of  the  character  of  the  plaintiff's  right  of 
action  and  the  measure  of  damages,  and,  also,  on  the  liability  of 
a  company  to  a  passenger  ejected  from  one  of  its  trains,  where, 
by  the  fault  of  its  agents  he  took  the  wrong  train,  we  refer  to 
the  following  cases:  Central  R.  R.  etc.  Co.  v.  Roberts,  91  Ga.  513; 
McGinnis  v.  Railway  Co..  21  Mo.  App.  399;  Gorman  v.  Southern 
Pac.  Co.,  97  Cal.  1;  33  Am.  St.  Rep.  157;  Pittsburgh  etc.  Ry. 
884  Co.  v.  Hennigh,  39  Tnd.  509;  Hufford  v.  Grand  Rapids  etc. 
R.  R.  Co.,  64  Mich.  631;  8  Am.  St.  Rep.  859;  Northern  Pac 
Ry.  Co.  v.  Pauson,  70  Fed.  Rep.  585.  In  the  last  case  the  de- 
cisions are  pretty  fully  collected  and  reviewed:  Pennsylvania  Co. 
v.  Bray,  125  Tnd.  229. 

The  general  principle  derived  from  the  cases  is,  that  where, 
by  the  fault  of  an  agent  of  the  company,  a  passenger  takes  the 
wrong"  train,  or  is  without  a  ticket,  or  one  imperfectly  or  erro- 
neously stamped,  or  for  any  similar  reason,  and  is  ejected  by  the 
conductor  of  the  train,  in  pursuance  of  the  rules  of  the  company, 
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it  is  liable  to  liim  as  for  a  tort.  The  rule  concedes  to  the  com- 
pany the  right  to  make  reasonable  rules  for  the  conduct  of  its 
business  and  to  require  their  enforcement  by  its  agents.  The 
contingency  that  in  certain  cases  the  company  will  be  made  lia- 
ble by  the  act  of  its  conductor  in  following  its  rules,  where  the 
appearances  on  which  he  acted  were  created  by  the  fault  of  an- 
other agent,  of  which  he  had  no  knowledge,  is  a  risk  incident  to 
the  privilege  enjoyed  of  making  rules,  and  it  should  suffer  for 
the  fault  of  the  agent  that  caused  the  mistake,  rather  than  an 
innocent  person. 
Judgment  affirmed. 

RAILROADS.— AN  ACTION  OP  TORT  will  He  to  recover  dam- 
Ages  for  the  wrongful  expulsion  of  a  passenger  from  a  railway  car, 
and  though  the  complaint  alleges  a  contract  for  carriage,  the  action 
is  not  for  breach  of  the  contract,  but  for  tort  by  breach  of  duty: 
Gorman  v.  Southern  Pac.  Co.,  07  Gal.  1;  83  Am.  St  Rep.  157. 

RAILROADS-EXPULSION— FAULT  OF  COMPANY.-A  person 
not  having  a  proper  ticket,  though  this  happens  through  a  fault  of 
the  company's  agent,  may  be  lawfully  ejected  if  he  refuses  to  pay 
fare:  See  monographic  note  to  Chicago  etc.  R.  R.  Go.  v.  Parks,  68 
Am.  Dec.  571,  discussing  the  expulsion  of  passengers  from  railroad 
trains.  Compare  Yorton  v.  Milwaukee  etc.  Ry.  Co.,  54  Wis.  234;  41 
Am.  Rep.  28. 


Gbrman  Fire  Insurance  Company  v.  Roost. 

[55  Ohio  Stats,  581.] 

IN8URANCK-PROXIMATE  CAUSE  OF  LOSS.— In  determin- 
ing the  liability  of  an  insurance  company  for  a  loss,  the  proximate 
and  not  the  remote  cause  of  the  loss  is  to  be  regarded.  Hence,  if  a 
powderhouse.  in  which  neither  the  company  nor  the  Insured  has  any 
Interest,  Is  struck  by  lightning,  which  results  In  an  explosion  that 
destroys  an  Insured  house  and  furniture  on  the  other  side  of  the 
street,  seventy-one  feet  distant,  the  loss  of  the  house  and  furniture 
1s  caused  by  explosion,  and  not  by  lightning. 

INSURANCE-CONSTRUCTION  OF  CONTRACT.— The  mean- 
ing of  a  contract  of  insurance  is  to  be  gathered  from  a  consideration 
of  all  its  parts;  and  no  provision  Is  to  be  wholly  disregarded  because 
it  Is  inconsistent  with  other  provisions,  unless  no  other  reasonable 
•construction  is  possible. 

INSURANCE  —  SPECIAL  AND  GENERAL  PROVISIONS.— 
A  special  provision  in  a  policy  of  insurance  will  be  held  to  over- 
ride a  general  provision  only  where  the  two  cannot  stand  together. 
If  reasonable  effect  can  be  given  to  both,  then  both  are  to  be  re- 
tained. 

INSURANCE— LIGHTNING  AND  EXPLOSION  CLAUSES— 
-CONSTRUCTION.— If  a  policy  of  insurance  on  a  house  and  furniture 
.contains  a  lightning  clause,  followed  by  a  provision  distinctly  exclud- 
ing liability  for  loss  by  explosion,  it  is  plain  that  a  loss  by  explosion 
Is  not  contemplated  by  the  parties  as  being  embraced  within  the  pro- 
tection of  the  policy.  Hence,  if  lightning  strikes  a  powderhouse, 
1n  which  neither  the  company  nor  the  insured  has  any  interest,  on 
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the  other  side  of  a  street  from  the  Insured  property,  seventy-one 
feet  distant,  and  which  stroke  is  followed  by  an  explosion  that  de- 
stroys the  house  and  furniture,  the  company  is  not  liable* 

Action  upon  a  policy  of  fire  insurance.  The  property  covered 
was  a  house  and  furniture.  The  policy  provided  that:  "This  in- 
surance does  not  apply  to  or  cover  any  loss  caused  by  explosion,, 
unless  fire  ensues,  and  then  the  loss  or  damage  by  fire  only/'  It 
also  had  a  special  clause  attached,  providing  that:  "This  policy 
insures  against  any  loss  or  damage  caused  by  lightning  to  thct 
interest  of  the  assured  in  the  property  described,  not  exceeding 
the  sum  insured,  and  subject  in  all  other  respects  to  the  terms* 
and  conditions  of  the  policy/'  Lightning  struck  a  powder- 
house,  in  which  house  neither  the  company  nor  the  insured  had 
any  interest,  and  which  stood  on  the  opposite  side  of  the  street, 
seventy-one  feet  distant  from  the  property  insured.  The  stroke 
was  followed  by  an  explosion  which  destroyed  the  house  and 
furniture  insured  on  the  other  side  of  the  street.  The  court 
found  as  a  conclusion  of  law:  "That  said  damage  was  not 
caused  by  the  explosion,  as  contemplated  by  the  exception  con- 
tained in  said  policy,  but  that  said  loss  was  caused  by  an  ex- 
plosion, occasioned  by  lightning,  and  was  included  in  the  risk." 
There  was  a  judgment  for  the  plaintiff,  which  was  affirmed  by 
the  circuit  court,  and  the  company  brought  a  writ  of  error  to  re- 
verse these  judgments. 

John  H.  Doyle  and  Jenner  &  Weldon,  for  the  plaintiff  in 
error. 

Donnell  &  Marriott,  for  the  defendant  in  error. 

588  SPEAR,  J.  The  plaintiff  in  error  urges  two  propositions, 
either  one  of  which  being  found  in  its  favor  would  result  in  a 
reversal  of  the  judgments:  1.  That  the  proximate  cause  of  the 
Are  was  the  explosion,  the  lightning  being  only  the  remote  cause, 
and  the  loss  is,  therefore,  not  within  the  terms  of  the  lightning 
clause  of  the  policy;  2.  That  whether  the  lightning  clause,  taken 
alone,  would,  under  the  facts,  create  a  liability  or  not,  yet  when 
that  provision  is  considered  in  connection  with  the  entire  policy,, 
it  is  plain  that  the  loss  which  occurred  was  not,  within  the  con- 
templation of  the  parties  at  the  time  of  the  making  of  the  con- 
tract, one  which  was  intended  to  be  covered. 

1.  Respecting  the  first  proposition,  it  may  be  said  that  un- 
doubtedly the  rule  is,  that  the  proximate  and  not  the  remote 
cause  of  the  loss  is  584  to  be  regarded  in  determining  liability. 
As  said  by  Lord  Bacon:  "It  were  infinite  for  the  law  to  judge 
the  causes  of  causes,  and  their  impulsions  one  of  another;  there- 
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fore,  it  contenteth  itself  with  the  immediate  cause,  and  judgeth 
of  acts  by  that  without  looking  to  any  further  degree."  And  it 
is  contended  here,  with  much  ellect,  that  the  true  rule  is,  that 
where  a  new  cause  has  intervened  between  the  fact  accomplished 
and  the  alleged  cause,  such  new  cause  must  be  considered  the 
real  cause;  that  in  this  case  the  lightning  striking  the  powder- 
house  was  inadequate  to  produce  the  disruption  of  the  insured 
property  without  the  intervention  of  some  other  and  nearer 
cause;  that  the  force  and  energy  which  produced  the  mischief 
came,  not  from  the  lightning,  but  from  the  explosion,  and  there- 
fore the  explosion  was  a  new  cause  which  intervened  and  hence 
must  be  regarded  as  the  proximate  cause.  While,  on  the  other 
hand,  it  is  insisted  that  the  law  seeks  the  first  efficient  cause, 
which  will  be  regarded  as  the  causa  proximo,  however  many  other 
agencies  may  have  intervened,  and  that,  in  this  case,  the  light- 
ning was  the  efficient  cause  and  the  other  merely  incidental,  and, 
therefore,  the  mere  agent  or  instrument  through  which  the  cause 
operated. 

Attention  has  been  called  to  a  formidable  array  of  decisions, 
pro  and  con,  giving  a  review  of  the  question  of  proximate  and 
remote  cause  as  the  same  has  arisen  and  been  decided  in  a  great 
variety  of  cases,  and  these  decisions  bring  before  the  mind,  as  a 
subject  of  study,  the  general  doctrine  of  proximate  and  remote 
causes.  But  we  would  regard  it  as  unprofitable  labor  to  seek 
through  the  cases  for  a  satisfactory  expression  of  the  rule,  since 
no  general  rule  will  be  found  suited  to  all  585  conditions,  and 
each  case,  as  it  arises,  must,  after  all,  be  decided  upon  the  special 
facts  belonging  to  it,  and  often  upon  the  very  nicest  discrimina- 
tions. And  it  seems  not  worth  while  to  pursue  the  point  in  con- 
sidering the  present  case,  because,  as  it  appears  to  us,  there  is  no 
necessity  for  such  inquiry,  inasmuch  as  the  case  may  be  satisfac- 
torily disposed  of  upon  the  second  proposition. 

2.  It  is  contended,  in  support  of  the  judgment  below,  that 
inasmuch  as  the  lightning  clause  is  not  a  part  of  the  original  pol- 
icy, but  is  attached  thereto  a3  a  modification,  it  must,  therefore, 
control  where  it  is  inconsistent  with  other  portions  of  the  policy, 
and  that  it  is  inconsistent  with  that  part  of  section  2  which  re- 
lates to  loss  by  explosion. 

It  is  a  rule  of  construction,  founded  in  reason  and  resting  upon 
abundant  authority,  that  the  meaning  of  the  contract  is  to  be 
gathered  from  a  consideration  of  all  its  parts,  and  that  no  pro- 
vision is  to  be  wholly  disregarded  because  inconsistent  with  other 
provisions  unless  no  other  reasonable  construction  is  possible;  and 
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that  a  special  provision  will  be  held  to  override  a  general  provi- 
sion only  where  the  two  cannot  stand  together.  If  reasonable 
effect  can  be  given  to  both,  then  both  are  to  be  retained.  Are  the 
two  provisions  referred  to  irreconcilably  inconsistent?  The 
lightning  clause  insures  against  loss  or  damage  caused  "by  light- 
ning to  the  interest  of  the  assured  in  the  property  described"; 
but  it  is  "subject  in  all  other  respects  to  the  terms  and  conditions 
of  the  policy."  That  is,  while  affording  protection  to  the  prop- 
erty insured  from  the  lightning,  the  other  terms  of  the  policy 
are  to  have  full  effect.  Recurring  now  to  the  other  provision  in- 
volved, 58<l  we  find  that  the  insurance  "does  not  apply  to  or 
cover  any  loss  caused  by  explosion,  unless  fire  ensues,  and  then 
the  loss  or  damage  by  fire  only."    Here  there  was  no  fire. 

We  think  that  these  two  clauses  are  not  inconsistent,  but  that 
each  can  be  given  effect  without  destroying  the  other.  Construed 
together,  they  make  the  company  liable  for  any  damage  to  the 
building  and  contents  in  case  the  same  were  injured  by  light- 
ning, but  that  in  no  event  would  the  company  be  liable  if  the  loss 
were  occasioned  by  an  explosion.  The  provision  is  against  loss 
by  lightning  to  the  property  insured,  subject  to  the  terms  of  the 
policy;  L  e.,  provided  the  loss  is  not  occasioned  by  an  explosion. 
This,  it  seems  to  us,  gives  a  reasonable  construction  to  each 
clause,  and  does  no  violence  to  any  part  of  the  contract.  We 
think,  also,  without  stopping  to  refine  upon  the  doctrine  of  prox- 
imate and  remote  causes,  that,  within  the  meaning  of  these  pro- 
visions, the  loss  in  this  case  was  by  explosion,  and  not  by  light- 
ning. 

And  this,  it  is  reasonable  to  assume,  must  have  been  the  under- 
standing Of  the  parties  in  the  making  of  this  contract,  for,  while 
it  is  unlikely  that  either  had  actually  in  mind  the  extent  of  the 
peril  from  the  proximity  of  the  powderhouse  across  the  way,  yet 
no  more  apt  language  could  have  been  used  to  exclude  liability 
for  this  very  peril  had  the  parties  contracted  with  full  knowledge 
of  its  existence  and  dangerous  character.  Construed  with  refer- 
ence to  the  subject  matter,  the  language  used  is  equivalent  to  a 
declaration  on  the  part  of  the  company  that  it  will  not  be  held 
for  any  loss,  whether  it  comes  within  the  general  peril  of  light- 
ning or  not,  and  without  undertaking  to  consider  whether  it  does 
or  not,  if  such  loss  K8T  occurs  by  explosion,  unless  fire  ensues. 
If  fire  follow  an  explosion,  then  liability  attaches;  if  not,  there  is 
none.  Nor  can  it  reasonably  be  urged  that  the  insured  did  not 
understand  the  meaning  of  the  language  of  this  provision,  for 
it  is  obvious. 
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He  could  not,  as  a  reasonable  man,  in  the  face  of  such  an  ex- 
ception, have  expected  the  company  to  be  liable  for  any  loss,  save 
from  consequent  fire,  if  such  loss  should  accrue  from  explosion. 
Although  the  explosion  of  gunpowder  by  means  of  lightning 
happens  but  rarely,  yet  it  is  a  possible  peril  and  sometimes  oc- 
curs, which  fact  may  account  for  the  company  declining  to  take 
such  risk,  while  its  infrequency  may  account  for  the  willingness 
of  the  insured  himself  to  bear  it.  But  whether  the  latter  actually 
had  the  extent  of  this  risk  in  mind  or  not,  when  he  entered  into 
the  contract,  he  must  be  held  in  law  to  have  assented  to  an  excep- 
tion which,  upon  its  face,  takes  risks  by  explosion  out  of  the 
perils  insured  against. 

That  destruction  by  explosion,  of  a  house  seventy-one  feet 
away  from  one  struck  by  lightning,  should  be  deemed  a  natural 
result  of  the  lightning,  is  at  least  a  doubtful  proposition.  But 
be  that  as  it  may,  when  there  follows  in  a  policy  after  a  lightning 
clause,  a  provision  which  distinctly  excludes  liability  for  loss  by 
explosion,  it  appears  plain  that,  within  the  contemplation  of  the 
parties  at  the  time  of  the  making  of  the  contract,  a  loss  by  explo- 
sion could  not  have  been  understood  to  be  embraced  within  the 
protection  of  the  policy. 

The  conclusions  stated  are  sustained  by  abundant  authority. 
True  it  is  that  cases  are  to  be  found  which  declare  principles  of 
construction  which,  if  applied  here,  would  make  the  company 
588  liable  for  this  loss,  if  its  liability  were  measured  wholly  by  the 
lightning  clause.  But  in  no  case  which  has  come  within  our 
observation,  and  we  have  examined  a  great  many,  has  a  liability 
been  found  to  attach  where  there  was  a  provision  excluding  liar 
bility  for  loss  by  explosion  and  the  loss  was  caused  by  fire,  or,  as 
here,  by  lightning  taking  effect  in  a  distant  building,  and  the 
damage  being  wrought  to  the  insured  property  by  an  explosion, 
produced  by  the  fire  or  the  lightning  without  either  of  the  latter 
agencies  coming  in  contact  with  the  insured  property:  Everett 
v.  London  Assurance,  19  Scott  N.  R.  126;  Caballero  v.  Home 
Mut.  Ins.  Co.,  15  La.  Ann.  217;  St.  John  v.  American  Mut.  etc, 
Ins.  Co.,  11  N.  Y.  516;  Briggs  v.  North  American  etc.  Ins.  Co., 
53  N.  Y.  446;  Montgomery  v.  Firemen's  Ins.  Co.,  16  B.  Mon.  427; 
Heuer  v.  North  Western  etc.  Ins.  Co.,  144  111.  393. 

Judgments  of  the  circuit  court  and  of  the  court  of  common 
pleas  reversed,  and  judgment  for  plaintiff  in  error. 


INSURANCE-CONSTRUCTION  OF  CONTRACT.-In  construing 
contracts  of  Insurance,  the  Intention  of  the  parties  must  govern, 
which  la  to  be  ascertained  from  the  terms  and  conditions  of  the  con- 
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tract:  Renshaw  v.  Missouri  etc.  Ins.  Co.,  103  Mo.  585;  23  Am.  St. 
Rep.  904;  Weidert  v.  State  Ins.  Co,.  19  Or.  261;  20  Am.  St  Rep. 
809;  Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132;  19  Am.  St.  Rep.  77. 
The  whole  contract  is  to  be  considered,  and,  when  one  clause  stands 
with  others,  its  sense  may  be  gathered  from  those  which  Immediately 
precede  or  follow  it:  Renshaw  v.  Missouri  etc.  Ins.  Co.,  103  Mo.  595; 
23  Am.  St.  Rep.  901;  Straus  t.  Imperial  Fire  Ins.  Co.,  94  Mo.  182;  4 
Am.  St  Rep.  368. 

INSURANCE  —  PROXIMATE  CAUSE  —  LIGHTNING  —  EXPLO- 
SION.—Insurers  are  answerable  for  the  direct  and  immediate,  but 
not  for  consequential  and  remote,  losses  from  the  peril  insured 
against:  Hillier  v.  Allegheny  etc.  Ins.  Co.,  3  Pa.  St.  470;  45  Am.  Dec 
656.  The  direct  and  proximate  cause  is  not,  however,  necessarily, 
the  cause  or  agency  nearest  in  point  of  time  or  place  to  the  result 
The  direct  and  proximate  cause  in  such  cases  is  the  active  efficient 
cause  that  sets  in  motion  a  train  of  events  which  brings  about  a 
result  without  the  intervention  of  any  force  started  and  working 
actively  from  a  new  and  independent  source:  Lynn  Gas  etc.  Co.  v. 
Meriden  etc.  Ins.  Co.,  158  Mass.  570;  35  Am.  St  Rep.  540.  Under 
a  clause  exempting  the  insurer  from  liability  for  explosions  he  can- 
not be  held  for  damage  produced  by  an  explosion  of  any  kind:  See 
monographic  notes  to  Gllson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St 
Rep.  858,  on  proximate  and  remote  cause;  Dows  v.  Faneuil  Hall  etc. 
Ins.  Co.,  34  Am.  Rep.  389.  If  the  damage  done  by  an  explosion  is 
remote,  as  where  the  injury  to  the  Insured  building  Is  caused  by  the 
concussion  occasioned  by  the  explosion  of  a  powdermill  situated  at 
a  considerable  distance,  no  recovery  can  be  had:  See  monographic 
note  to  miller  v.  Allegheny  etc.  Ins.  Co..  45  Am.  Dec.  657,  on  what 
is  Included  in  a  loss  by  fire.  Insurance  against  all  loss  or  damage  by 
fire  or  lightning  will  cover  all  loss  arising  from  all  known  effects 
of  lightning,  and  not  merely  those  arising  from  combustion:  See 
monographic  note  to  Renshaw  v.  Missouri  etc.  Ins.  Co.,  23  Am.  St 
Rep.  916,  on  what  is  included  in  a  loss  by  fire.  Compare  note  to  Hil- 
lier v.  Allegheny  etc.  Ins.  Co.,  45  Am.  Dec.  659,  touching  upon  loss 
by  lightning. 


Lake  Shore  and  Michigan   Southern   Railroad 

Company  v.  Orndorff. 

[55  Ohio  State,  589.] 

RAILROADS— REFUSAL  TO  PAY  PARE  OP  CHILD— EX- 
PULSION.—If  a  mother,  with  a  stopover  ticket,  boards  a  railroad 
train  with  her  little  boy,  who  is  old  enough  to  require  the  payment 
of  fare,  she  is  answerable  for  his  fare,  and,  upon  her  refusal  to  pay, 
both  may  be  ejected  at  the  next  station,  but  the  conductor,  if  he 
has  canceled  the  ticket,  must  first  either  pay  her  its  unused  value 
over  and  above  the  fares  of  both  for  the  distance  already  traveled, 
or  give  her  a  stopover  check  Instead  of  money.  If  he  expels  both 
without  doing  this,  the  company  is  answerable  in  damages. 

RAILROADS  —  EXPULSION— LIABILITY  THOUGH  PAS- 
8ENGER  IS  FIRST  IN  WRONG.— The  fact  that  a  passenger  on  a 
railroad  train  commits  the  first  wrong  by  refusing  to  pay  fare  does 
not  exonerate  the  railroad  company  from  Its  liability  for  damages 
for  an  unlawful  expulsion  of  the  passenger  from  its  train, 

Action  for  damages  for  an  unlawful  expulsion  from  a  railroad 
train.  The  defendant  in  error,  Sarah  B.  Orndorff,  purchased 
a  stopover  ticket  for  herself  from  Kendallville,  in  the  state  of 
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Indiana,  to  Wauseon,  in  the  state  of  Ohio.  She  boarded  one  of 
the  company's  regular  passenger  trains  and  took  her  little  boy, 
nine  years  of  age,  into  the  car  with  her.  The  conductor  took 
up  her  ticket  and  punched  it.  He  then  demanded  half  fare 
for  the  boy,  which  she  refused  to  pay,  and  he  informed  her  that 
she  must  pay  half  fare  for  him,  or  both  get  off  at  the  next  sta- 
tion, Corunna,  six  miles  east.  She  still  refused  to  pay,  upon  ar- 
riving at  Corunna,  and  also  refused  to  get  off.  The  conductor 
thereupon  removed  her  and  the  boy  as  gently  as  possible,  using 
no  unnecessary  force.  She  demanded,  at  the  same  time,  the 
return  of  her  ticket,  which  the  conductor  refused  as  it  was 
already  canceled.  After  she  and  the  boy  had  been  put  out 
upon  the  platform  of  the  station,  she  offered  to  pay  the  boy's 
fare.  So  they  again  got  upon  the  train  and  she  paid  his  fare. 
She  recovered  a  judgment  in  the  common  pleas  for  seven  hun- 
dred dollars,  which  was  reduced  by  the  circuit  court  to  four 
hundred,  and  then  affirmed.  After  a  motion  for  a  new  trial  was 
overruled,  a  petition  in  error  was  filed  to  reverse  the  judgments 
below. 

E.  D.  Potter,  Thomas  Emery,  and  George  C.  Green,  for  the 
plaintiff  in  error. 

W.  W.  Touville,  for  the  defendant  in  error. 

582  BURKET,  J.  If  the  charge  of  the  court,  as  given,  was 
right,  there  was  no  error  to  the  prejudice  of  the  railroad  com- 
I«uay  in  the  refusal  to  charge  as  requested.  In  the  charge  as 
given,  the  court  fully  concedes  the  right  of  the  conductor  to  eject 
the  defendant  in  error  for  nonpayment  of  fare  for  her  boy,  but 
held  it  to  be  his  duty,  before  503  ejecting  her,  to  restore,  or  offer 
to  restore,  to  her  the  unused  value  of  her  ticket  over  and  above 
the  fare  of  both  from  Kendallville  to  Corunna.  While  the  court 
held  the  conductor  to  this  duty,  it  gave  him  the  option  to  per- 
form the  duty,  either  by  returning  the  ticket  and  demanding  the 
fare  of  both  for  the  distance  already  traveled,  or  by  tendering  a 
stopover  check  for  herself  from  Corunna  to  Wauseon,  and  de- 
manding fare  for  the  child  from  Kendallville  to  Corunna  or  by 
tendering  her  the  difference  in  money  between  the  price  of  the 
ticket  and  the  fare  of  both  from  Kendallville  to  Corunna. 

This  charge  concedes  to  the  company  all  its  rights,  if  not  more. 
Ppon  her  refusing  to  pay  fare  for  the  boy,  the  company  had  a 
right  to  put  both  off  the  train  at  the  next  station,  and  collect  fare 
for  the  boy  to  that  station,  but  it  had  no  right  to  confiscate  her 
ticket  to  Wauseon,  and  appropriate  the  same  to  its  own  use  with- 
out compensation  to  her.    Before  putting  her  off  the  cars,  the 
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conductor  should  have  returned  to  her  the  unused  value  of  her 
ticket,  either  by  paying  such  value  to  her  in  money,  or  by  giving 
her  a  stopover  check  and  collecting  fare  for  the  boy  for  the 
distance  already  traveled.    If  the  ticket  was  already  canceled  so 
as  not  to  avail  her  on  another  train  its  return  would  have  been  of 
no  value  to  her,  and  this  company  knew,  while  she  may  not  have 
known  it    In  such  case,  it  was  the  duty  of  the  conductor  to  give 
her  a  stopover  check,  or  compensate  her  in  money  to  the  amount 
of  the  difference  between  the  cost  of  the  ticket  and  the  fares  of 
both  to  Corunna.    As  between  her  and  the  company,  the  con- 
ductor represented  the  company,  and  the  rights  and  liabilities 
594  of  the  parties  were  the  same  as  if  the  company  had  been 
present  and  transacted  the  business  through  its  highest  officers; 
and,  therefore,  neither  the  inconvenience  of  making  change,  nor 
the  want  of  authority  on  the  part  of  the  conductor  to  pay  the  un- 
used value  of  the  canceled  ticket  can  shield  the  company  from 
liability.    As  the  ticket  was  such  as  to  entitle  the  holder  to  a 
stopover  at  any  station,  the  contract  of  carriage  was  not  an  entire, 
but  a  severable,  contract,  and,  upon  notice  to  the  conductor  that 
she  desired  to  stop  at  an  intermediate  station,  it  was  his  duty  to 
give  her  a  stopover  check;  and  when  he  was  about  to  forcibly 
eject  her  from  the  train,  it  was  still  more  his  duty  to  give  her  such 
check.    It  was  his  duty,  before  commencing  to  eject  her  from  the 
train  to  either  pay  her  the  unused  value  of  her  ticket  over  and 
above  the  fares  of  both  for  the  distance  already  traveled  or  give 
her  a  stopover  check  and  demand  the  fare  of  the  boy,  and,  if  this 
had  been  done,  she  would  most  likely  have  paid  the  boy's  faro 
and  avoided  the  disagreeable  scene  which  followed.    At  all  events, 
it  was  her  right  to  have  the  unused  value  of  her  ticket  restored  to 
her  before  being  ejected  from  the  train.    True,  she  was  in  the 
wrong  in  refusing  to  pay  fare  for  the  boy,  but  the  company  was 
also  in  the  wrong  in  retaining  the  unused  value  of  her  ticket,  and 
in  ejecting  her  before  returning,  or  offering  to  return  to  her  such 
value,  either  in  money  or  stopover  check.    Her  wrong  did  not 
warrant  the  company  in  expelling  her  from  the  train  without  re- 
turning to  her  the  remaining  value  of  her  ticket.  The  expulsion 
was,  therefore,  unlawful,  and  the  company  became  liable  to  re- 
spond in  damages. 

505  There  jB  always  liable  to  be  more  or  less  friction  between 
the  traveling  public  and  transportation  companies,  and  while 
railroads  should  be  fully  protected  in  the  enforcement  of  their 
reasonable  rules,  passengers  must  be  protected  in  their  rights  of 
property,  and  against  unreasonable  annoyances. 
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The  case  of  Philadelphia  etc.  E.  R.  Co.  v.  Hoeflich,  62  Md.  300, 
50  Am.  Rep.  223,  and  Wood's  Railway  Law,  section  353,  cited 
by  plaintiff  in  error,  only  go  to  the  extent  that  upon  refusal  to 
pay  fare  for  a  child,  both  the  child  and  person  having  it  in 
charge  may  be  ejected  from  the  train.  Nothing  is  there  said  as 
to  the  right  to  have  the  unused  fare  returned.  The  charge  of 
the  court  in  the  case  at  bar  fully  conceded  all  that  is  covered  by 
these  two  authorities. 

The  following  cases  are  in  point,  and  throw  some  light  upon  the 
question  under  consideration  in  this  case:  Wardwell  v.  Chicago 
etc.  Ry.  Co.,  46  Minn.  514;  24  Am.  St.  Rep.  246;  Bland  v.  South- 
ern  Pac.  R.  R.,  55  Cal.  570;  36  Am.  Rep.  50;  Vankirk  v.  Pennsyl- 
vania R.  R.  Co.,  76  Pa.  St.  66;  18  Am.  Rep.  404. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

RAILROADS— EXPULSION  FOR  NONPAYMENT  OP  FAKE— 
RETURN  OF  UNUSED  FARE.— A  railroad  company  has  no  right 
to  eject  a  passenger  for  nonpayment  of  full  fare  without  first  return- 
ing the  money  paid,  less  the  fare  between  the  starting  point  and  the 
point  of  expulsion:  Wardwell  v.  Chicago  etc.  Ry.  Co.,  46  Minn.  514; 
24  Am.  St.  Rep.  246;  Bland  v.  Southern  Pac.  R.  R.  Co.,  55  Cal.  570; 
36  Am.  Rep.  50;  note  to  Toledo  etc.  Ry.  Co.  v.  Wright,  34  Am.  Rep. 
284.  Compare  monographic  notes  to  Commonwealth  t.  Power,  41  Am. 
Dec.  477,  and  Chicago  etc.  R.  R.  Co.  v.  Parks,  68  Am.  Dec  570,  dis- 
cussing the  expulsion  of  passengers  from  railroad  trains. 


Ewan  v.  Brooks -Waterfield  Company. 

[65  Ohio  Stat*,  996.] 

NEGOTIABLE  INSTRUMENTS  —  MAKER'S  INDORSE- 
MENT OP  NOTE  PAYABLE  TO  HIS  OWN  ORDER.— A  note  pay- 
able to  the  order  of  the  maker  is  incomplete  in  its  execution  until  it 
is  Indorsed  by  him  and  delivered  to  another  for  value.  It  is  then, 
in  legal  effect,  payable  to  the  bearer,  and  the  maker  is  liable  only  as 
maker,  without  demand  and  notice.    He  is  not  liable  as  an  indorser. 

NEGOTIABLE  INSTRUMENTS— THIRD  PERSON'S  IN- 
DORSEMENT OP  NOTE  PAYABLE  TO  MAKER'S  ORDER.— When 
the  name  of  a  third  person  appears  in  blank  on  the  back  of  a  nego- 
tiable promissory  note,  at  the  time  it  takes  effect,  his  undertaking 
rests  upon  the  consideration  which  supports  the  note.  It  is,  there- 
fore, presumed  that  he  intended  to  be  liable  as  surety  for  its  payment, 
and  be  is  answerable  accordingly,  unless  he  can  show  that  there  was 
a  different  agreement  or  understanding  between  the  parties,  which 
It  is  competent  for  him  to  do. 

NEGOTIABLE  INSTRUMENTS— IRREGULAR  INDORSE- 
MENTS—EFFECT.— Neither  the  indorsement  of  the  maker's  name 
on  the  back  of  a  note  payable  to  his  own  order  to  complete  its  exe- 
cution, nor  that  of  a  third  person  in  blank  before  or  at  the  time  of 
Its  execution  and  delivery,  constitutes  a  regular  indorsement  of  com- 
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mercial  paper.  Neither  does  it  create  the  <fontract  arising  from  0 
regular  indorsement  in  blank,  the  terms  of  which  are  distinctly  de- 
nned by  law,  and  which  cannot,  therefore,  be  varied  by  parol. 

NEGOTIABLE  INSTRUMENTS— IRREGULAR  INDORSE- 
MENTS—PAROL  EVIDENCE.— A  third  person's  indorsement  on  the 
back  of  a  note  payable  to  the  maker's  order  belongs  to  that  class 
known  as  irregular  or  anomalous  indorsements,  whose  obligation  de- 
pends upon  the  agreement  of  the  parties,  and,  being  ambiguous  in 
that  respect,  parol  evidence  is  admissible  to  show  the  terms  of  the 
agreement  as  actually  made  by  the  parties,  or  other  facts  showing 
their  intention  at  the  time. 

NEGOTIABLE  INSTRUMENTS-EFFECT  OF  INDORSE- 
MENTS  WHERE  PAPER  IS  FOR  MAKER'S  ACCOMMODATION. 
Neither  the  order  in  which  names  appear  on  the  back  of  commercial 
paper,  nor  the  order  in  point  of  time  in  which  they  were  placed  there, 
is  conclusive  of  the  relation  of  the  parties  to  the  paper,  or  to  each 
other,  or  of  the  liability  incurred,  where  the  paper  is  for  the  accom- 
modation of  the  maker. 

Action  by  Emma  V.  Ewan  against  George  W.  Cox  and  the 
Brooks- Waterfield  Company  on  a  promissory  note,  executed  by 
George  W.  Cox,  payable  to  the  order  of  himself  for  the  snm  of 
three  thousand  five  hundred  dollars.  The  maker's  name  was  in- 
dorsed on  the  back  of  the  note,  and  under  it,  in  blank,  appear- 
ed the  following  name:  "The  Brooks- Waterfield  Co.,  L.  H. 
Brooks,  President/'  Among  payments  indorsed  on  the  note 
was  one  made  by  the  company's  check  several  months  after  the 
maturity  of  the  note.  Judgment  was  taken  against  Cox  by  de- 
fault leaving  the  action  to  proceed  against  the  company.  The 
note  was  received  by  the  plaintiff  with  the  signature,  not  only 
of  Cox,  but  with  that  of  the  company  written  on  its  back.  It 
was  so  received  on  the  day  of  its  date,  and  the  plaintiff  paid 
the  maker  its  full  value.  The  company  denied  that  it  was  a 
joint  maker  with  Cox,  but  alleged  that  it  occupied  the  position 
of  indorser,  and  denied  that  it  had  received  any  notice  of  the 
maturity  and  nonpayment  of  the  note.  There  was  a  judgment 
for  the  defendant,  and  the  plaintiff  appealed. 

Thomas  McDugal,  Willis  M.  Kemper,  and  Richards  &  Rich- 
ards, for  the  plaintiff  in  error. 

Ramsey,  Maxwell  &  Ramsey,  for  the  defendant  in  error. 

604  WILLIAMS,  C.  J.  The  allegation  of  the  answer,  that  the 
Brooks- Waterfield  Company,  by  signinsr  its  name  on  the  back  of 
the  note,  assumed  the  position  of  an  indorser,  is  an  admission  of 
the  due  execution  of  the  note,  and  of  the  genuineness  of  the  com- 
pany's signature  thereon;  but  the  nature  of  the  obligation  the 
company  thus  contracted  must  be  determined  from  the  facts  at- 
tending the  transaction,  which,  as  shown  by  the  record,  are,  sub- 
stantially, that  the  name  of  the  company  was  signed  on  the  back 
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of  the  note  when  it  was  delivered  to  the  plaintiff,  and  it  was  pur- 
chased and  received  by  her  from  the  maker  on  the  day  of  its 
date,  without  information  of  any  agreement  concerning  the  com- 
pany's obligation,  other  than  that  derived  from  the  note  itself* 
The  note,  being  payable  to  the  order  of  the  maker,  was  incom- 
plete in  its  execution  until  indorsed  by  him  and  delivered  ao5  to 
another  for  value;  and  it  was  so  indorsed  when  received  by  the 
plaintiff,  who  paid  the  maker  its  full  value.  The  execution  of  the 
ncte  being  thus  completed,  then,  for  the  firet  time,  became  a  valid 
obligation,  and  in  legal  effect  was  payable  to  the  plaintiff  or 
bearer.  At  that  time  it  bore  the  signature  of  the  company  writ- 
ten on  its  back.  There  is  here  no  room  for  any  inference  that  the 
note  had  been  previously  transferred  by  the  maker  to  the  com- 
pany,  and  thereafter  indorsed  by  it  in  order  to  transfer  the  title. 
If  the  company  had  thus  become  the  indorsee,  the  note,  in  due 
course  of  business,  could  only  have  found  its  way  back  into  the 
hands  of  the  maker  upon  its  surrender  on  payment  or  other  sat- 
isfactory discharge,  and  its  indorsement  by  the  company  on  such 
surrender  would  be  so  entirely  out  of  the  usual  course  of  business 
as  to  raise  a  presumption  against  it.  The  note  being  found  in 
the  hands  of  Cox  on  the  day  of  its  date  with  the  company's  name 
indorsed  upon  it  is  inconsistent  with  the  theory  that  it  had  been 
indorsed  and  transferred  to  the  company  as  the  owner  of  the 
note,  or  that  it  had  been  taken  up  by  payment  A  more  reason- 
able inference  would  be  that  the  note  was  then  in  the  maker's 
hands  with  authority  from  the  company  to  negotiate  it  for  his 
accommodation.  "If  a  holder  produce  a  note  having  a  blanl^ 
indorsement  of  one  not  the  payee,  the  presumption  is  that  it  was 
made  at  the  inception  of  the  instrument":  Good  v.  Martin,  95 
U.  S.  90.  So  that,  upon  presentation  of  this  note  to  the  plain- 
tiff, she  was  authorized  to  deal  with  it  as  belonging  to  Cox,  withr 
the  signature  of  the  company  indorsed  thereon  at  the  time  of 
its  execution  in  order  to  give  it  credit  and  aid  in  its  negotiation, 
she  not  having  ^  been  informed  of  any  different  agreement  or 
understanding  between  the  parties. 

Precisely  what  is  the  nature  of  the  legal  obligation  contracted 
by  a  stranger  who  indorses  his  name  in  blank  on  the  back  of  a 
negotiable  promissory  note  before  or  at  the  time  it  takes  effect, 
is  a  question  upon  which  the  courts  have  widely  differed,  some 
holding  that  his  obligation  is  that  of  a  second  indorser;  oth- 
era  have  held  him  liable  as  a  guarantor;  and  still  others  as  a 
maker  with  the  rights  of  a  surety.  The  rule  established  in  this 
state  is,  that  when  the  name  of  such  third  party  appears  upon 
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the  note  at  the  time  it  takes  effect,  his  undertaking  rests  upon 
the  consideration  which  supports  the  note,  and  the  presumption 
is,  he  intended  to  be  liable  as  surety  for  its  payment,  and  is  held 
accordingly,  unless  he  can  show  that  there  was  a  different  agree- 
ment or  understanding  between  the  parties*  which  it  is  competent 
for  him  to  do:  Bright  v.  Carpenter,  9  Ohio,  139;  34  Am.  Dec. 
432;  Champion  v.  .Griffith,  13  Ohio,  228;  Robinson  v.  AbelL  1? 
Ohio,  36;  Seymour  v.  Leyman,  10  Ohio  St.  284;  Seymour  v. 
Mickey,  15  Ohio  St.  515;  Castle  v.  Rickly,  44  Ohio  St.  490;  58 
Am.  Rep.  839.  And  it  is  said  in  Randolph  on  Commercial  Paper, 
section  831,  that:  "The  view  which  finds  most  support  is  probably 
that  which  holds  the  indorsement  of  a  negotiable  note  by  a  stran- 
ger before  or  at  the  time  of  its  delivery  to  the  payee  to  be  prima 
facie  an  original  undertaking  as  joint  maker  with  an  implied 
liability  as  such  to  the  payee  and  all  holders  for  value."  The 
present  case  must  be  governed  by  this  rule,  unless  it  is  rendered 
inapplicable  by  the  fact  that  the  note  in  suit  is  payable  to  the 
order  of  the  maker  and  his  name  appears  indorsed  thereon  above 
that  of  the  defendant  in  error.  There  are  cases  in  which  that 
distinction  60T  is  made:  Bigelow  v.  Colton,  13  Gray,  309;  74 
Am.  Dec.  633;  Dubois  v.  Mason,  127  Mass.  37;  34  Am.  Rep. 
835;  First  Nat  Bank  v.  Payne,  111  Mo.  291;  33  Am.  St.  Rep. 
5?0;  Chicago  Trust  etc.  Bank  v.  Nordgren,  157  111.  663. 
These  decisions  are  placed  upon  the  grounds  that  the  nature 
of  the  liability  of  the  parties  whose  names  appear  on  the 
back  of  a  negotiable  note  is  conclusively  determined  by  the 
position  of  the  signatures  with  reference  to  those  of  the  other 
parties  when  the  note  takes  effect,  and  that  as  a  note  pay- 
able to  the  maker's  order  cannot  take  effect  until  indorsed  by 
him,  a  third  person,  in  placing  his  name  on  the  back  of  the  note 
previous  to  its  indorsement  by  the  maker,  intends  to  become  liable 
only  as  a  second  indorser;  he  understands  that  to  be  the  nature 
of  his  liability,  it  is  said,  and  a  different  intention  or  agreement 
cannot  be  shown  by  parol  proof.  In  one  of  these  cases  (Chicago 
Trust  etc.  Bank  v.  Nordgren,  157  111.  663),  the  reason  of  the  de- 
cision is  stated  as  follows:  "Inasmuch  as  the  note  can  never  have 
validity  until  the  name  of  the  payee  appears  upon  it  as  an  indors- 
er, the  person  writing  his  name  in  blank  upon  the  note  under- 
stands that  when  the  note  takes  effect  his  name  will  appear  upon 
it  as  a  second  indorser,  and  it  is  reasonable  to  conclude  that  such 
was  the  position  which  he  intended  to  occupy/*  The  real  foun- 
dation on  which  these  decisions  appear  to  rest  is,  that  the  maker, 
by  placing  his  name  on  the  back  of  the  note  to  give  it  effect. 
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becomes  the  first  indorser,  and  the  third  person  who  places  hi* 
signature  on  it,  though  done  before  that  of  the  maker  is  indorsed 
on  it,  contracts  the  obligation  of  a  second  indorser.  It  is  un- 
doubtedly true  that  such  a  note  is  without  any  validity  so  long 
as  it  remains  in  the  hands  of  the  maker,  and  its  indorsement 
and  transfer  by  him  to  a  holder  for  value  is  necessary  to  give  it 
obligatory  effect  C08  But  it  is  equally  true  that,  by  indorsing 
his  name  on  the  back  of  the  note  and  delivering  it  in  that  form 
to  the  holder,  the  maker  does  not  become  an  indorser  in  the 
commercial  acceptation  of  that  term*  He  is,  nevertheless,  the 
maker  of  the  note,  his  eignature  on  its  back  being  an  essential 
part  of  its  execution,  and  his  liability  continues  to  be  that  of 
a  maker  only.  He  does  not  thereby  enter  into  the  contract 
of  an  indorser,  which  is  to  pay  the  note  if  the  maker  upon  de- 
mand fail  to  do  so  at  maturity,  and  due  notice  thereof  be  given. 
It  would  be  a  useless  ceremony,  if  not  a  palpable  absurdity,  to 
require  the  holder  to  make  demand  of  the  maker  and  give  him 
notice  of  his  own  default,  in  order  to  charge  him  with  the  pay- 
ment of  the  note.  He  is  liable  as  maker,  without  demand  and 
notice,  and  sustains  no  other  legal  relation  to  the  paper;  which 
relation,  it  must  be  presumed,  is  within  the  knowledge  of  third 
persons  who  place  their  names  on  the  note  while  in  the  maker's 
hands.  It  is  no  less  true  that  such  third  person,  whose  name 
appears  on  the  back  of  a  note  of  that  kind  before  or  at  the 
time  its  execution  is  completed  by  the  indorsement  of  the  mak- 
er's name  thereon,  is  not  an  indorser  in  the  proper  and  legal 
sense  of  the  term.  There  is  a  popular  sense  in  which  the  term 
is  used  that  is  sufficiently  comprehensive  to  include  any  person 
who  lends  his  name  in  any  form  to  another  on  commercial  pa- 
per. But  courts  do  not  use  it  in  that  sense.  In  its  well-under- 
stood legal  and  commercial  meaning,  the  indorsement  of  a  note 
in  blank  amounts  to  a  contract  on  the  part  of  the  indorser  with 
and  in  favor  of  the  indorsee  and  every  subsequent  holder  to 
whom  the  note  is  transferred  that  the  indorser  had  a  good 
title  to  the  instrument  at  the  time  of  its  indorsement,  609 
and  was  competent  to  transfer  that  title,  which  he  under- 
took to  do  by  the  indorsement  and  delivery  of  the  instrument 
to  his  indorsee;  so  that,  to  give  rise  to  the  contract  and  re- 
lation of  an  indorser,  it  is  necessary  that  he  should  have  been 
the  payee  or  indorsee  of  the  paper:  Beckwith  v.  Angell,  6  Conn. 
817;  Story  on  Promissory  Notes,  sec.  135.  Hence,  neither  the 
indorsement  of  the  maker's  name  on  the  back  of  a  note  payable 
to  his  own  order  to  complete  its  execution,  nor  that  of  a  third 
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person  in  blank  before  or  at  the  time  of  its  execution  and  deliv- 
ery, constitutes  a  regular  indorsement  of  commercial  paper,  nor 
creates  the  contract  arising  from  a  regular  indorsement  in  blank, 
the  terms  of  which  are  distinctly  defined  by  law,  and  axe,  there- 
fore, not  subject  to  be  varied  by  parol;  the  indorsement  of  the 
third  person,  in  such  case,  belongs  to  that  class  known  as  irreg- 
ular or  anomalous  indorsements,  whose  obligation  depends  upon 
the  agreement  of  the  parties,  and,  being  ambiguous  in  that  re- 
spect, parol  evidence  becomes  admissible  to  show  the  terms  of 
the  agreement  as  actually  made  by  the  parties,  or  other  facts 
showing  their  intention  at  the  time. 

The  assumption  that  the  stranger  who  places  his  name  in 
blank  on  the  back  of  a  negotiable  note  payable  to  the  order  of  the 
maker  intends  to  contract  as  a  second  indorser  is  based  upon  the 
supposition  that  he  knows  the  note  cannot  become  effectual  with- 
out the  indorsement  thereon  of  the  maker's  name.  But  he  must 
also  know  the  latter  does  not  become  the  first  indorser,  nor  con- 
tract the  liability  of  an  indorser  at  all,  and  that  his  own  signa- 
ture placed  on  the  note  before  or  at  the  time  of  its  delivery  cre- 
ates no  such  contract;  and  since  he  does  not  thereby  contract  ei° 
the  liability  of  a  regular  indorser,  the  presumption  that  he  did 
not  intend  to  do  so  would  be  quite  as  reasonable  and  legitimate 
as  that  he  intended  to  do  what  he  knew  his  act  would  not  accom- 
plish. It  is  not  doubted  that  such  third  person  may,  by  proper 
stipulation,  prescribe  the  extent  of  the  liability  he  intends  to  in- 
cur by  his  indorsement,  and  make  it  that  of  a  second  indorser, 
or  whatever  else  he  chooses;  but,  in  the  absence  of  such  stipula- 
tion, the  nature  of  his  undertaking,  like  that  of  other  irregular 
indorsers,  must  be  determined  from  the  circumstances  of  the 
case.  That  neither  the  order  in  which  the  names  appear  on  the 
back  of  the  paper,  nor  the  order  in  point  of  time  in  which  they 
were  placed  there,  is  conclusive  of  the  relation  of  the  parties  to 
the  paper,  or  to  each  other,  or  of  the  liability  incurred  where  the 
paper  is  for  the  accommodation  of  the  maker,  was  held  in  the 
early  case  of  Douglass  v.  Waddle,  1  Ohio,  413,  13  Am.  Dec.  630, 
and  in  the  late  case  of  Castle  v.  Eickly,  44  Ohio  St.  490;  58  Am. 
Rep.  839.  In  the  first  case,  a  note  drawn  by  Barnes,  payable  to 
the  order  of  Waddle,  was  indorsed  by  Waddle,  and  afterward  by 
Douglass,  and  then  discounted  for  the  maker's  benefit.  Douglass 
paid  half  of  the  note  after  maturity,  and  sued  Waddle  for  re- 
imbursement, claiming  that  as  second  indorser  he  had  recourse 
on  Waddle,  the  first  indorser,  and  that  parol  evidence  was  inad- 
missible to  show  any  different  relation  between  the  parties.    But 
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the  court  sustained  Waddle  in  his  claim  that,  as  the  indorsements 
were  made  before  the  discount  of  the  paper,  to  give  it  credit,  for 
the  maker's  accommodation,  the  obligation  of  Waddle  and  Doug- 
lass was  that  of  cosureties  for  the  maker,  and,  therefore,  Doug* 
lass,  having  paid  no  more  than  his  share  of  the  debt,  was  not 
entitled  to  °11  recover  against  Waddle.    The  court  said  that: 
"When  a  note  is  indorsed  and  transferred  by  a  payee,  the  indorse- 
ment is  an  actual  contract  between  the  indorser  and  indorsee  of 
the  note,  that  the  latter  received  it  for  a  consideration  paid,  and 
therefore  the  indorsement,  like  the  making,  is  evidence  of  a  debt 
due  from  the  indorser  to  the  indorsee,  and  the  former  is  bound 
to  pay  if  the  maker,  upon  demand,  fails  to  do  so,  and  the  requisite 
notice  is  given  the  indorser.    But  when  the  transaction  between 
the  parties  is  different,  when  it  is  a  mere  accommodation  trans- 
action, neither  the  reason  of  the  rule  nor  the  justice  of  the  case 
admits  of   its  application/'    And  the  court  further  said  that: 
•Douglass  knew  that  Waddle  did  not  in  fact  own  the  note,  but 
had  indorsed  it  for  the  accommodation  of  Barnes,  as  surety.    He 
knew  that  he  himself  indorsed  it  for  the  same  purpose,  and  not 
as  owner;  it  was  intended  to  pay  a  debt  due  from  Barnes,  who, 
and  not  Waddle,  was  the  person  benefited.    Douglass  himself 
never  had  a  beneficial  interest  in  the  note,  and  the  money  paid 
by  him  was  paid  for  Barnes."    So  it  may  be  said  in  this  case  the 
defendant  in  error  must  have  known,  when  it  placed  its  name 
on  the  back  of  the  note  in  suit  while  in  the  hands  of  Cox,  that 
its  indorsement  by  him  could  have  no  other  effect  than  to  com- 
plete its  execution,  and   that  he  would  not  thereby  become  a 
regular  indorser  of  the  paper,  and  that  the  defendant  in  error 
was  not  the  owner  of  the  note,  nor  had  any  beneficial  interest  in 
it,  and  therefore  could  not,  and  did  not,  become  a  regular  in- 
dorser, but  that  the  effect  of  its  signature  on  the  note  was  to 
give  it  credit,  and  enable  Cox  to  negotiate  it  for  his  benefit 
Speaking  of  irregular  indorsements  of  this  character,  oia  and  of 
the  understanding  of  parties  to  them,  the  court,  in  Douglass  w 
Waddle,  1  Ohio,  413,  13  Am.  Dec.  630,  said:  "In  this  country, 
the  parties  to  this  description  of  paper  have  usually  understood 
their  relation  to  be  that  of  principal  and  surety,  and  upon  this 
understanding  have  generally  acted  both  in  creating  the  paper 
and  adjusting  their  liabilities  upon  it."    And  in  Randolph  on 
Commercial  Paper,  section  888,  that  author  says:    "That  in  a 
great  majority  of  instances  the  purpose  of  all  the  original  par- 
ties to  such  irregular  indorsements  was  to  furnish    additional 
security  by  way  of  guarantor  or  surety  to  the  actual  or  nominal 
payee." 
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That  the  defendant  in  error  intended  and  understood  its  lia- 
bility to  be  that  of  a  surety,  and  not  of  a  second  indorser,  is 
manifest  from  its  subsequent  conduct.  The  payment  of  five 
hundred  dollars  on  the  note  by  the  defendant  in  error  was  made 
long  after  the  maturity  of  the  note,  and  after  the  failure  to 
make  the  demand  and  give  the  notice  necessary  to  charge  the 
company  as  an  indorser.  It  then  was  aware  that,  if  its  liability 
originally  was  that  of  an  indorser  only,  that  liability  had  then 
ceased;  and  it  was  under  no  obligation  to  make  any  payment  to 
the  plaintiff.  It  is  not  to  be  supposed  that  the  check  was  given 
the  plaintiff  as  a  gratuity;  the  evidence  shows  that  it  was  a  pay- 
ment on  the  note,  which  is  a  recognition  of  the  validity  of  the 
demand.  The  payment,  therefore,  is  at  variance  with  the  claim 
that  the  liability  of  the  company  was  conditional,  dependent 
upon  proper  demand  and  notice,  and  amounts  to  an  unequivocal 
acknowledgment  of  an  absolute  and  unconditional  liability  at  the 
time  of  the  payment.  And  this  construction  by  the  defendant 
in  error  of  its  obligation  is  in  harmony  with  what  we  have  con- 
sidered 61S  it  to  be,  both  on  principle  and  in  view  of  the  former 
adjudications  of  this  court,  that  of  a  surety  for  the  payment 
of  the  note.  This  conclusion  has  not  been  reached  without  a 
careful  consideration  of  the  cases  which  hold  otherwise.  But 
we  have  found  ourselves  unable  to  concur  in  their  holdings,  re- 
luctant as  we  are  to  differ  with  the  courts  by  which  they  were 
decided,  and  desirable  as  it  is  that  there  should  be  uniformity  of 
decision  on  so  important  a  question  of  commercial  law. 

Judgment  reversed. 

NEGOTIABLE  INSTRUMENTS— EFFECT  OF  DRAWER'S  IN- 
DORSEMENT  OF  NOTE  PAYABLE  TO  HIS  ORDER.— If  the 
drawer  of  a  note,  who  is  also  the  payee,  Indorses  his  name  upon  it 
and  delivers  it  to  a  third  person,  it  is  treated  as  his  note  payable 
to  bearer:  First  Nat.  Bank  v.  Payne.  Ill  Mo.  291:  33  Am.  St.  Rep. 
520;  Jenkins  v.  Bass,  88  Ky.  397;  21  Am.  St  Rep.  344,  and  note;  Nor- 
folk Nat.  Bank  v.  Griffin,  107  N.  C.  178;  22  Am.  St.  Rep.  868. 

NEGOTIABLE  INSTRUMENTS— THIRD  PERSON'S  INDORSE- 
MENT OF  NOTE  PAYABLE  TO  MAKER'S  ORDER— ACCOM- 
MODATION.—-One  who  indorses  a  note  made  payable  to  the  order 
of  the  drawer  cannot  be  charged  as  maker,  and  can  only  be  charged 
as  Indorser  when  the  contract  is  perfected  by  the  indorsement  of 
the  drawer's  name  as  payee:  First  Nat.  Bank  y.  Payne,  111  Mo. 
291;  33  Am.  St.  Rep.  520.  A  note  made  payable  by  the  maker  to 
himself  and  signed  by  others  as  accommodation  paper,  to  enable 
such  maker  to  raise  money  thereon,  and  indorsed  by  him  for  that 
purpose,  may  be  enforced,  not  only  as  against  such  maker  and  in* 
dorser,  but  also  as  against  the  other  accommodation  makers:  Nor- 
folk Nat.  Bank  v.  Griffin,  107  N.  C.  173;  22  Am.  St  Rep.  868.  Com- 
pare monographic  note  to  Altoona  Second  Nat.  Bank  v.  Dunn.  31 
Am.  St.  Hop.  745-757.  on  thp  rights  and  liabilities  of  makers  and  uv 
dorsers  of  accommodation  paper. 
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NEGOTIABLE  INSTRUMENTS-PA"fcOL  EVIDENCE  TO  SHOW 
RELATION  OP  PARTIES— INDORSEMENT  IN  BLANK.— Parol 
evidence  is  always  competent  to  show  the  real  agreement  and  rela- 
tion of  the  parties  to  a  note:  Note  to  Jenkins  v.  Bass,  21  Am.  St 
Hep.  348.  If  the  indorsement  upon  the  back  of  a  note  is  in  blank, 
or  the  names  of  the  parties  are  so  placed  upon  it,  or  the  contract  is 
«o  ambiguous  upon  its  face,  as  to  leave  it  doubtful  what  the  real 
intention  of  the  parties  is,  parol  testimony  may  be  resorted  to  in 
order  to  establish  the  true  relation  of  the  parties  to  the  note  and  to 
eaoh  other:  Note  to  Adrian  v.  McCaskill,  14  Am.  St  Rep.  708. 


Irwin  v.  Lombard  University, 

[56  Ohio  State,  9.] 

NEGOTIABLE  1N8TRUMENT&-CONSIDERATION-PROM- 
I8B  TO  MAKE  GIFT.— A  note  executed  by  a  private  individual  to 
an  Incorporated  college  as  an  endowment,  and  to  aid  it  in  the 
accomplishment  of  the  defined  purposes  for  which  it  is  incorporated 
to  based  upon  a  sufficient  consideration. 

Action  by  Irwin,  as  administrator  of  one  Gilpin,  to  recover 
the  amount  of  a  note  executed  by  the  latter  in  his  lifetime  in 
aid  of  the  endowment  fund  of  Lombard  University.  Judgment 
for  the  defendant,  and  plaintiff  appealed. 

Irwin  ft  Murry,  for  the  plaintiff  in  error. 

Paxton,  Warrington  ft  Boutet,  for  the  defendant  in  error. 

18  SHAUCK,  J.  It  does  not  appear  that  anything  of  value 
passed  from  the  university  to  Gilpin  as  a  consideration  for  the 
note,  nor  that  he  requested  it  to  expend  money  on  the  faith  of 
his  promise;  nor  that  he  requested  others  to  contribute  to  the  en- 
dowment and  support  of  the  university,  except  as  such  requests 
are  to  be  inferred  from  the  circumstances  of  himself  and  others 
when  they  made  donations  and  executed  obligations  of  this  char- 
acter, and  from  the  nature  of  the  enterprise  which  he  and  other 
donors  and  obligors  were  alike  desirous  of  promoting,  and  from 
the  character  and  objects  of  the  obligee.  It  does,  however,  ap- 
pear that  Gilpin  and  many  others  were  interested  in  maintaining 
19  Lombard  University  as  an  institution  of  learning,  and  that, 
a  charter  having  been  obtained  from  the  legislature  of  Illinois, 
they  undertook  to  contribute  the  funds  necessary  to  the  accom- 
plishment of  their  purpose,  some  making  donations  in  cash,  oth- 
ers executing  obligations  of  the  character  of  that  executed  by 
Gilpin.  It  also  appears  that  these  donations  and  obligations 
were  sufficient  in  amount  and  character  to  encourage  the  cor- 
poration to  expend  money  and  incur  obligations  in  carrying  out 
the  purposes  of  its  creation.    The  enterprise  to  which  Gilpin 
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and  otherB  contributed  and  subscribed  did  not  fail,  but  went  for- 
ward. 

In  view  of  these  facts  counsel  for  the  plaintiff  in  error  contend 
that  the  note  is  a  mere  gratuity,  void  for  want  of  consideration; 
and  they  invoke  the  general  rule  that  a  consideration  is  neces- 
sary to  support  a  promise,  relying  especially  upon  Johnson  v. 
Otterbein  University,  41  Ohio  St  527,  Presbyterian  Church  v. 
Cooper,  112  N.  Y.  517,  8  Am.  St.  Eep.  767,  and  Cottage  Street 
etc.  Church  v.  Kendall,  121  Mass.  528,  23  Am.  Kep.  286,  as 
applying  that  rule  to  contracts  of  the  character  of  this. 

That  a  promise  which  does  not  secure  a  benefit  to  him  who 
makes  it  or  loss  or  detriment  to  him  to  whom  it  is  made  or  in 
any  manner  influence  the  conduct  of  others  is  not  enforceable,  is 
a  recognized  general  rule  of  the  law.  According  to  familiar 
definition,  a  consideration  is  a  benefit  to  the  promisor  or  a  loss  or 
detriment  to  the  promisee;  and  this  definition  is  sufficiently 
comprehensive  to  determine  the  validity  of  the  promises  which 
are  usually  the  foundations  of  actions.  But  the  cases  are  not 
infrequent  in  which  to  avoid  arbitrary  exceptions  it  has  been 
found  necessary  to  define  more  accurately  and  comprehensively. 
In-  the  case  of  Currie  v.  Misa,  L.  R.  10  Ex.  153,  it  is  said:  *° 
"A  valuable  consideration,  in  the  sense  of  the  law,  may  consist 
either  in  some  right,  interest,  profit,  or  benefit  accruing  to  tho 
one  party,  or  some  forbearance,  detriment,  loss,  or  responsibility 
given,  suffered,  or  undertaken  by  the  other."  In  Addison  on 
Contracts,  page  2,  the  author  adopts  the  definition  of  the  Indian 
act:  "When,  at  the  desire  of  the  promisor,  the  promisee,  or  any 
other  person,  has  done,  or  abstained  from  doing,  or  does  or  ab- 
stains from  doing,  or  promises  to  do  or  abstain  from  doing, 
something,  such  act  or  abstinence  or  promise  is  called  a  consid- 
eration for  the  promise."  Certainty  of  adjudication  is  promoted 
by  the  nearest  possible  approach  to  scientific  accuracy.  The 
comprehensiveness  of  the  definition  lastly  given  is  required  by 
well-considered  cases  in  which  contracts  have  been  enforced, 
especially  the  class  of  contracts  commonly  called  subscriptions. 
It  would  not  aid  the  present  inquiry  to  show  that  decisions  of 
unquestionable  authority  have  affirmed  the  validity  of  contracts 
resting  upon  considerations  not  embraced  in  any  of  the  foregoing 
definitions.  For  present  purposes  it  is  sufficient  that  all  the 
alternatives  embraced  in  the  definitions  quoted  are  required  by 
the  adjudications. 

Tested  by  either  of  the  comprehensive  definitions  quoted,  the 
contract  under  consideration  is  valid  and  enforceable.    By  the 
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desire  of  Gilpin,  many  other  persons  made  donations  in  money 
and  executed  obligations  to  the  university  of  like  character  with 
Ms,  and  his  promise  was  an  inducement  to  their  donations  and 
promises.  It  is  true  that  this  doctrine  is  rejected  by  the  supreme 
court  of  Massachusetts  in  Cottage  Street  etc.  Church  v.  Kendall, 
121  Mass.  528;  23  Am.  Rep.  286.  But  in  that  state,  one  for 
whose  benefit  a  contract  is  21  made  by  others  cannot  maintain 
an  action  on  it  for  want  of  privity.  While  in  this  state  it  has 
long  been  established  that  one  for  whose  benefit  others  contract, 
upon  a  consideration  sufficient  as  between  themselves,  may  main- 
tain an  action  for  its  enforcement:  Crumbaugh  v.  Kugler,  3 
Ohio  St  544;  Thompson  v.  Thompson,  4  Ohio  St.  333;  Emmitt 
v.  Brophy,  42  Ohio  St.  82. 

It  is  equally  apparent  that,  prompted  by  the  promises  and 
gifts  of  Gilpin  and  others,  "responsibility  has  been  undertaken" 
by  the  university.  It  did  not  abandon  the  educational  enter- 
prise which  these  donors  and  promisors  were  desirous  of  promot- 
ing. Whether  the  object  of  the  promisors  was  to  secure  the 
opportunity  of  educating  their  own  children  under  such  influ- 
ences as  they  desired,  or  more  generally,  to  contribute  to  the 
public  welfare  by  increasing  the  facilities  for  higher  education, 
it  has  been  accomplished.  It  has  been  accomplished  by  the 
expenditure  of  money  and  the  incurring  of  obligations  in  reliance* 
upon  their  promises  and  similar  promises  from  others. 

Institutions  of  this  character  are  incorporated  by  public  au- 
thority for  defined  puposes.  Money  recovered  by  them  on  prom- 
ises of  this  character  cannot  be  used  for  the  personal  and  private 
ends  of  an  individual,  but  must  be  used  for  the  purposes  defined. 
To  this  use  the  university  is  restricted  not  only  by  the  law  of  its- 
being  but  as  well  by  the  obligations  arising  from  its  acceptance 
of  the  promise.  A  promise  to  give  money  to  one,  to  be  used  by 
him  according  to  his  inclination  and  for  his  personal  ends,  is 
prompted  only  by  motive.  But  a  promise  to  pay  money  to  such 
an  institution  22  to  be  used  for  such  defined  and  public  pur- 
poses rests  upon  consideration. 

The  general  course  of  decisions  is  favorable  to  the  binding 
obligation  of  such  promises.  They  have  been  influenced,  not 
only  by  such  reasons  as  those  already  stated,  but  in  some  cases, 
at  least,  by  state  policy  as  indicated  by  constitutional  and  stat- 
utory provisions.  The  policy  of  this  state,  as  so  indicated,  is  pro- 
motive of  education,  religion,  and  philanthropy*  In  addition  to 
the  declarations  of  the  constitution  upon  the  subject,  the  policy 
of  the  state  is  indicated  by  numerous  legislative  enactments  pro- 
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viding  for  the  incorporation  of  colleges,  churches,  and  other  in* 
stitutions  of  philanthropy,  which  are  intended  to  be  perpetual, 
and  which,  not  only  for  their  establishment,  but  for  their  per- 
petual maintenance,  are  authorized  to  receive  contributions  from 
those  who  are  in  sympathy  with  their  purposes  and  methods — the 
only  source  from  which,  in  view  of  their  nature,  their  support  can 
be  derived.  Looking  to  the  plainly  declared  purpose  of  the  law- 
making department,  promises  made  with  a  view  to  discharging 
the  debts  of  such  institutions,  to  providing  the  means  for  the 
employment  of  teachers,  to  establish  endowment  funds  to  give 
them  greater  stability  and  efficiency,  and  whatever  may  be  neces- 
sary or  helpful  to  accomplish  their  purposes  or  secure  their'  per- 
manency must  be  held  valid.  A  view  which  omits  considera- 
tions of  this  character  is  too  narrow  to  be  technically  correct 

It  is  not  contemplated  by  the  parties,  nor  is  it  required  by  the 
law,  that  in  cases  of  this  character  the  institution  shall  have  done 
•a  particular  thing  in  reliance  upon  a  particular  promise.  Not 
only  do  the  law  and  the  parties  contemplate  the  28  permanency 
of  the  institution,  but  ail  promisors  understand  that  the  pro- 
oeeds  of  their  promises  will  be  mingled  with  prior  and  subse- 
quent donations  and  together  constitute  the  financial  support  of 
the  enterprise.  The  cases  must  be  rare  indeed  in  which  such 
contributions  or  promises  would  be  made  if  others  had  not  been 
made  before,  and  rarer  still,  in  which  they  would  be  made  but 
for  the  belief  that  others  will  be  made  afterward. 

The  requirements  of  the  law  are  satisfied,  the  objects  of  the 
parties  secured,  and  the  perpetration  of  frauds  prevented,  by  the 
conclusion  that  the  consideration  for  the  promise  in  question  is 
the  accomplishment,  through  the  university,  of  the  purposes  for 
which  it  was  incorporated  and  in  whose  aid  the  promise  was 
made.  The  defense  properly  failed  because  there  was  neither 
allegation  nor  proof  of  abandonment  of  those  purposes. 

From  the  very  numerous  cases  in  which  these  views  aTe  sus- 
tained by  adjudications  in  other  states,  the  following  are  selected: 
Troy  etc.  Academy  v.  Nelson,  24  Vt.  189;  Marine  Cent.  Inst.  v. 
Haskell,  73  Me.  140;  Simpson  etc.  College  v.  Bryan,  60  Iowa, 
293;  Collier  v.  "Baptist  Educational  Soc,  8  B.  Mon.  68;  Garrisrua 
v.  Home  etc.  Missionary  Soc,  3  Ind.  App.  91 ;  50  Am.  St.  Rep. 
262;  Barnett  v.  Franklin  College,  10  Ind.  App.  103;  Amherst 
Academy  v.  Cowls,  6  Pick.  427;  17  Am.  Dec.  387;  Boche  v.  Roa- 
noke etc.  Seminary,  56  Ind.  198;  also,  Beach  on  Contracts,  sec 
179,  note  2. 

In  this  state  the  reported  cases,  with  but  one  exception,  are 
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consistent  with  these  views.  Indeed,  the  validity  of  such  prom- 
ises is  supported  by  all  the  cases  in  which  it  has  been  held  that 
subscriptions  for  public  purposes  of  such  a  nature  are  enforce- 
able. For  the  law,  regarding  the  substance  rather  than  the 
form,  permits  no  distinction  S4  because  of  the  promises  being 
in  one  instrument  or  several  instruments.  And  the  mutuality 
of  the  interests  of  the  several  promisors  is  not  to  be  determined 
as  a  matter  of  time  from  the  dates  of  their  promises  but  from  the 
continuity  and  perpetuity  of  the  object  to  be  accomplished.  In 
Commissioners  v.  Perry,  5  Ohio,  56,  this  court  established  the 
validity  of  subscriptions  to  the  accomplishment  of  a  material 
purpose.  The  case  of  Ohio  etc.  College  v.  Love,  16  Ohio  St.  20, 
shows  that  the  purposes  of  philanthropy  are  entitled  to  the  same 
regard,  and  that  the  character  of  the  obligation  as  a  subscrip- 
tion is  not  affected  by  the  fact  that  it  is  a  separate  paper.  It 
also  establishes  the  enforceable  character  of  an  instrument  differ- 
ing in  no  legal  sense  from  that  before  us. 

An  examination  of  the  digest  of  the  decisions  of  the  various 
courts  of  the  state  will  show  that  there  has  been  a  uniform  ad- 
herence to  these  views  until  the  case  of  Johnson  v.  Otterbein 
University,  41  Ohio  St.  527,  was  decided  by  the  commission.  A 
majority  of  the  court  are  of  the  opinion  that  there  is  not  such 
identity  of  facts  in  that  case  and  this  that  we  are  required  here 
to  overrule  it. 

Judgment  affirmed. 

SUBSCRIPTIONS-VALIDITY  OF— CONSIDERATION.-A  note 
given  for  a  subscription  to  build  and  endow  a  college,  upon  the 
faith  of  which  the  payee  hns  Incurred  expense,  is  valid:  Philomath 
College  v.  Hartless,  6  Or.  158:  25  Am.  Rep.  510.  But  no  action  can 
be  maintained  upon  a  promise  contained  in  a  subscription  paper  to 
pay  money  to  "such  persons  as  may  be  appointed  trustees"  for  the 
erection  of  an  academy,  such  promise  being  without  consideration: 
Farmington  Academy  v.  Allen,  14  Mass.  172;  7  Am.  Dec.  201,  and 
note.  It  is  a  sufficient  consideration  for  a  promissory  note  that  it 
was  given  to  the  trustees  of  a  charitable  Institution,  after  a  subscrip- 
tion for  charitable  purposes,  payable  to  such  trustees,  the  note  read- 
ing for  value  received,  and  expressly  referring  to  the  subscription 
whose  purposes  were  In  process  of  execution:  Amherst  Academy  T. 
Cowls,  6  Pick.  427;  17  Am.  Dec  887. 
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Pittsburgh,  Cincinnati,   Chicago  &  St.  Louis 
Hailway  Company  v.  Sheppard. 

[56  Ohio  State,  68.] 

CONTRACTS-CONFLICT  OF  LAWS.— If  a  contract  Is  made 
In  one  state  to  be  performed  in  part  in  another,  and  an  action  i* 
brought  for  a  breach  of  that  part  of  the  contract,  the  rights  of  the 
parties  must  be  determined  according  to  the  law  of  the  latter  state. 

CONTRACTS— CONFLICT  OF  LAWS— PLACE  OF  PER- 
FORMANCE.—If  a  carrier  makes  a  contract  and  receives  livestock 
In  one  state  to  be  transported  to  a  designated  place  in  another,  and 
the  stock  are  injured  during  transportation  in  the  latter  state,  through 
the  negligence  of  the  carrier,  the  rights  of  the  parties,  In  an  action 
to  recover  for  the  injury,  are  governed  by  the  laws  of  the  latter 
state. 

CONTRACTS-PLACE  OF  TERFORMANCE-PAYMENT  OF 
FREIGHT.— If  a  contract  of  carriage  is  silent  as  to  the  time  and 
place  of  payment  of  the  freight,  it  is  payable  at  the  time  of  the  de- 
livery of  the  property  to  the  consignee,  and  necessarily  at  the  place 
of  delivery.  Hence  the  place  of  delivery  is  the  place  of  performance 
of  such  contract 

CONTRACTS-CONFLICT  OF  LAWS-PLACE  OF  PER- 
FORMANCE.—A  contract  made  in  one  state,  to  be  performed  in 
another,  is  governed  by  the  laws  of  the  latter.  They  determine  Its 
validity,  obligation,  and  effect. 

CARRIERS-NEGLIGENCE-LIMITATION  OF  LIABILITY. 
▲  common  carrier  cannot,  by  special  agreement,  relieve  himself  from 
the  consequences  of  his  own  negligence,  nor  limit  his  liability  for 
losses  resulting  therefrom. 

DAMAGES  TO  LIVESTOCK— EVIDENCE  OF  VALUE.— In 
an  action  to  recover  for  injury  to  a  horse,  evidence  of  his  pedigree 
and  that  some  of  his  blood  relations  were  celebrated  trotters,  Is 
competent  and  admissible  as  affecting  bis  value. 

EVIDENCE— RECORD  OF  SPEED.— The  annual  reports  of 
the  "American  Trotting  Association"  are  themselves  admissible  in 
evidence  as  records  of  speed  made  by  horses;  but  information  ob- 
tained by  a  witness  from  such  published  reports  is  not  admissible 
In  evidence. 

WITNESSES— EXPERTS— DEFECTS  IN  CAR-WHEELS.— 
One  who  has  been  engaged  in  building  railroad  cars  for  ten  years, 
and  during  that  time  has  given  particular  attention  to  carwheels 
and  their  construction,  is  competent  to  give  an  opinion  on  the  value 
of  the  hammer  test  as  a  means  of  detecting  breaks  in  car  wheels. 

Action  to  recover  damages  for  injury  to  livestock  daring  trans- 
portation through  the  alleged  negligence  of  a  common  carrier. 
Sheppard  delivered  a  carload  of  horses  at  Lovington,  Illinois, 
to  the  Terre  Haute  &  Indianapolis  Railroad  Company  which  the 
latter  agreed  to  transport  over  its  line  to  Indianapolis,  In- 
diana, and  there  deliver  to  the  plain  tiff  in  error  for  transporta- 
tion to  Columbus,  Ohio.  The  contract  with  the  first  carrier 
was  in  writing,  and  contained  a  stipulation  that,  "in  case  of  any 
loss  or  damage,  the  liability  of  said  company,  and  of  any  con- 
necting line,  shall  not  exceed  one  hundred  dollars   per  head." 
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The  horses  were  safely  delivered  to  the  plaintiff  in  error  at  In- 
dianapolis, but  while  being  transported  over  its  line  in  Ohio, 
a  defective  wheel  on  one  of  its  cars  gave  way,  and  one  at  the 
horses  was  killed  and  the  others  injured.  Sheppard  brought 
suit  in  Ohio  to  recover  damages  for  the  injury,  and  recovered 
more  than  the  amount  limited  by  the  contract  of  carriage. 
That  judgment  was  affirmed  by  the  circuit  court.  The  rail- 
road company  brought  error  to  reverse  both  of  such  judgments. 

Watson,  Burr  &  Iivesay,  and  F.  M.  Sackett,  for  the  plaintiff 
in  error. 

J.  W.  Mooney,  for  the  defendant  in  error. 

77  WILLIAMS,  C.  J.  It  is  not  contended  that  there  is  suffi- 
cient ground  for  disturbing  the  judgments  below  for  lack  of 
evidence  tending  to  prove  that  the  negligence  charged  against  the 
defendant  was  the  cause  of  the  plaintiff's  loss;  but  it  is  claimed 
the  evidence  did  not  establish  gross  or  willful  negligence,  and 
that  under  the  law  of  Illinois,  where  the  contract  for  the  trans- 
portation of  the  horses  was  made,  it  was  competent  for  a  com- 
mon carrier  of  goods  to  limit  his  liability,  by  special  agreement, 
except  as  against  his  negligence  of  that  character.  And  the 
principal  contention  of  counsel  for  the  plaintiff  in  error  is,  that 
the  trial  court  erred  in  its  charge  concerning  the  law  of  Illinois 
on  that  subject;  the  complaint  being  that  the  charge,  in  sub- 
stance was  a  statement  of  the  rule  established  in  this  state,  instead 
of  that  which  obtains  in  Illinois.  The  parties  put  in  evidence 
several  decisions  of  the  supreme  court  of  that  state  to  prove  the 
law  of  the  state,  and  counsel  in  argument  seek  to  maintain  differ- 
ent interpretations  of  those  decisions  favorable  to  their  respective 
clients.  But  if  the  rights  of  the  parties  are  to  be  determined 
by  the  laws  of  this  state,  and  not  by  those  of  Illinois,  the  charge 
was  not  erroneous  or  prejudicial,  though  given  as  the  law  of  that 
state. 

There  is  nothing  to  show  that  any  traffic  arrangement  existed 
between  the  two  railroad  companies,  nor  any  agency  or  authority 
of  one  to  contract  for  the  other;  and  assuming  that  the  plaintiff 
in  error,  by  accepting  the  horses  from  the  other  company,  and 
undertaking  to  transport  them  over  its  line,  became  a  party  to 
the  contract  with  the  plaintiff  below,  it  did  so  at  Indianapolis; 
and  its  contract  was  to  carry  the  horses  from  that  point  to  their 
destination.  No  part  of  its  performance  of  the  contract  n  was 
to  take  place  in  the  state  of  Illinois;  and  if  the  carriage  of  the 
property  over  that  part  of  its  road  which  is  located  in  Indian* 
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could  be  considered  as  a  performance  having  the  effect  of  mating 
the  rights  of  the  parties  under  the  contract  subject  to  the  laws 
of  that  state,  none  differing  from  those  of  this  state  were  plead- 
ed or  proven,  and  there  is  no  presumption  that  they  were  dif- 
ferent. But  if  the  law  of  Indiana  were  shown  to  be  the  same 
as  that  of  Illinois  is  claimed  to  be,  it  would  not  be  the  law  gov- 
erning this  contract.  We  understand  the  rule  to  be,  that  where 
a  contract  is  made  in  one  state  to  be  performed  in  part  in  an- 
other, and  an  action  is  brought  for  a  breach  of  that  part  of  the 
contract,  the  rights  of  the  parties  must  be  determined  according 
to  the  law  of  the  latter  state:  Story  on  Contracts,  sec.  655; 
Barter  v.  Wheeler,  49  N.  H.  9;  6  Am.  Bep.  434.  It  is  apparent, 
however,  from  the  face  of  this  contract  that  it  was  to  be  wholly 
performed  in  this  state.  The  property  was  to  be  transported  to 
Columbus,  where  the  consignee  was  entitle  to  receive  it  from 
the  carrier;  the  latter  was  bound  to  deliver  it  at  that  place.  The 
contract  could  be  performed  by  the  company  nowhere  else. 
Carrying  the  property  through  a  portion  of  the  state  of  In- 
diana did  not  constitute  performance;  that  was  merely  a  means 
of  enabling  the  company  to  perform  by  delivery  of  the  property 
at  its  destination.  And  the  contract  being  silent  as  to  the  time 
and  place  of  payment  of  the  freight,  it  was  payable  at  the  time 
of  the  delivery  of  the  property  to  the  consignee,  and  necessarily 
at  the  place  of  delivery;  so  that  the  place  of  performance  by 
both  parties  to  the  contract  was  in  this  state.  And  the  rule  is, 
that  when  it  appears  from  a  contract  made  in  one  r9  state  or 
country  that  it  is  to  be  performed  in  another,  the  presumption 
is,  that  it  was  entered  into  with  reference  to  the  laws  of  the 
latter,  and  those  laws  determine  its  validity,  obligation  and  ef- 
fect: Kanaga  v.  Taylor,  7  Ohio  St.,  142;  70  Am.  Dec.  62.  Other 
cases  on  this  subject  are  largely  collected  in  the  briefs  of  counsel. 
It  is  also  the  well-settled  law  of  this  state  that  a  common 
carrier  cannot,  by  special  agreement,  relieve  himself  from  the 
consequences  of  his  own  negligence,  nor  limit  his  liability  for 
losses  resulting  therefrom.  This  rule  is  laid  down  in  Welsh  v. 
Pittsburg  etc.  R.  R.  Co.,  10  Ohio  St.  65;  75  Am.  Dec.  490,  as 
follows:  "A  railroad  company,  acting  as  a  common  carrier  of 
livestock,  cannot,  by  special  contract,  procure  exemption  from 
responsibility  for  losses  arising  from  its  own  neglect  of  the 
duties  incident  to  such  employment  Such  common  carrier  is 
liable  for  damages  resulting  from  defective  and  unsafe  cars  or 
vehicles  of  transportation,  notwithstanding  an  express  contract 
to  the  contrary":    And  see  Davidson  v.  Graham,  2  Ohio  St 
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132;  Graham  y.  Davis,  4  Ohio  St.  362;  62  Am.  Dec.  285;  Cleve- 
land etc..  R.  R.  Co.  t.  Curran,  19  Ohio  St  3;  2  Am.  Sep.  362; 
Cincinnati  etc,  R.  R.  Co.  v.  Pontius,  19  Ohio  St.  221;  2  Am. 
Rep.  391;  Knowlton  v.  Erie  Ry.  Co.,  19  Ohio  St  263;  2  Am. 
Rep.  395;  United  States  Exp.  Co.  y.  Backman,  28  Ohio  St.  144; 
Express  Co.  v.  Schwab,  53  Ohio  St.  659. 

AVe  find  no  error  in  the  charge  of  the  court  that  could  operate 
to  the  prejudice  of  the  defendant  below. 

One  of  the  animals  injured  while  in  transit  over  the  defend- 
ant's road  was  a  mare  called  Mora;  and  the  plaintiff  was  al- 
lowed to  give  evidence  of  her  pedigree,  showing  her  blood  re- 
lationship to  the  celebrated  trotting  horse,  Jay  Eye  See,  and 
other  noted  horses.  This  evidence  was  3°  objected  to  by  the  de- 
fendant, and  the  objection  here  urged  against  it  is,  that  it  was 
too  remote.  But  the  pedigree  of  a  horse  usually  enters  into  the 
estimate  of  its  value;  and  that  of  horses  kept  for  racing  purposes 
is  considered  of  importance  among  dealers  in  horses  of  that 
kind;  and  we  think  the  evidence  was  competent  as  affecting  the 
value  of  the  mare. 

For  the  purpose  of  proving  the  speed  of  Jay  Eye  See,  and 
other  horses  to  which- Mora  was  related  in  trotting  and  pacing, 
the  plaintiff  was  permitted  to  testify  to  information  he  obtained 
from  the  annual  reports  of  the  American  Trotting  Association 
which,  it  appeared,  keeps  a  record  of  extraordinary  speed  made 
by  horses  at  races  held  under  authority  of  recognized  racing  or- 
ganizations; and  it  further  appeared  that  the  record  is  issued 
by  the  association  in  published  volumes  which  are  accepted 
and  acted  upon  by  handlers  and  dealers  in  trotting,  pacing  and 
running  horses,  and  persons  interested  in  that  kind  of  stock, 
as  the  authentic  and  official  record  of  the  speed  shown  by  noted 
horses.  The  defendant  objected  to  this  testimony,  particularly 
to  that  purporting  to  be  information  obtained  by  the  witness 
from  the  published  record.  Here  would  seem  to  be  no  serious 
objection  to  evidence  of  the  fact  that  the  horses  had  a  record 
for  extraordinary  speed,  nor  to  proof  of  that  fact  by.  the  pro- 
duction of  the  record.  It  might  be  impracticable,  if  not  impos- 
sible, to  prove  the  speed  of  a  horse  by  eye-witnesses  of  the  races, 
especially  after  the  lapse  of  a  long  time.  If  such  witness  were 
called  he  could  scarcely  do  more  than  testify  to  the  speed  as 
that  was  announced  by  the  judges,  or  as  shown  by  the  published 
account;  and  it  would  become  necessary  for  the  witness  to  81  re* 
fer  to  the  record  kept  by  those  in  charge,  or  published  under 
their  authority.    And  when  that  record  is  published  by  such  au- 
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thority,  and  as  so  published  is  accepted  and  acted  upon  by  those 
interested  in,  and  conversant  with,  such  matters  as  authentic 
and  official,  we  see  no  reason  why  it  may  not  be  admissible 
whenever  the  original  would  be.  The  fact  that  there  is  such 
published  record,  so  acknowledged  and  recognized,  enters  into 
the  estimation  of  the  value  of  the  horse,  and  that  of  his  descend- 
ants and  relatives,  among  dealers  in  horses  of  that  kind.  The 
speed  of  the  horse,  if  that  were  not  generally  known,  might 
not  be  so  important  as  affecting  the  value.  But  while  such  evi- 
dence was  admissible,  it  was  clearly  incompetent  for  the  witness 
to  testify  to  information  which  he  claimed  to  have  obtained 
from  reading  the  record  as  published  by  the  Trotting  Associa- 
tion; and  for  this  error  the  judgments  below  must  be  reversed. 

Another  question  made  relates  to  the  qualification  of  a  wit- 
ness by  the  name  of  Cox  who  was  permitted  to  give  an  opinion 
on  the  value  of  the  hammer  test  as  a  means  of  detecting  breaks 
in  car  wheels.  The  witness  testified  that  he  had  been  engaged 
in  the  business  of  building  railroad  cars  for  ten  years  and  dur- 
ing that  time  had  given  particular  attention  to  car  wheels  and 
their  construction.  The  testimony  was  competent,  its  weight 
was  for  the  jury. 

Judgment  reversed. 


CONTRACTS— CONFLICT  OF  LAWS-CARRIERS.— The  obi  1  gar 
Hon  of  a  contract  made  and  to  be  performed  in  another  state  must 
be  determined  by  the  laws  of  that  state:  Orumllsh  v.  Central  Imp. 
Co.,  38  W.  Va.  300;  45  Am.  St.  Rep.  872,  and  note.  Where  the  parties 
to  a  contract  reside  In  different  states  or  countries,  the  contract,  as 
to  Its  validity,  nature,  obligation,  and  interpretation,  is  to  be  gov- 
erned by  the  laws  of  the  place  of  performance:  Monographic  note  to 
McOarry  v.  Nicklin,  65  Am.  St.  Rep.  48,  on  the  place  of  the  contract. 
See  Forepaugh  v.  Delaware  etc.  R.  R.  Co.,  128  Pa.  St  217;  15  Am. 
St.  Rep.  072.  A  contract  with  a  common  carrier,  to  be  performed 
partly  in  the  state  wherein  it  was  made  and  partly  in  another  states 
is  governed  by  the  laws  of  the  former,  when  it  does  not  appear  that 
the  parties  intended  to  be  bound  by  the  law  of  any  other  state:  Davis 
v.  Chicago  etc.  Ry.  Co.,  93  Wis.  470;  57  Am.  St.  Rep.  935,  and  note. 

CARRIERS-CONTRACTS  LIMITING  LIABILITY  FOR  NEG- 
LIGENCE.—A  railroad  company  while  performing  its  duty  as  a 
common  carrier  cannot  protect  itself  by  contract  from  liability  for 
negligence  to  a  passenger:  Louisville  etc.  Ry.  Co.  v.  Keefer,  146  Ind. 
21;  58  Am.  St  Rep.  848,  and  note.  A  carrier  may  restrict  Its  liar 
blllty  by  special  contract,  although  it  cannot  thus  exonerate  Itself 
from  the  consequences  of  its  own  negligence:  Note  to  Davis  v.  Chi- 
cago etc.  Ry.  Co.,  57  Am.  St  Rep.  943. 

CARRIERS— FREIGHT— WHEN  EARNED.— A  common  carrier 
receiving  goods  for  carriage  without  requiring  prepayment  of  freight 
charges  is  not  entitled  to  demand  such  charges  until  its  duty  of  car- 
riage has  been  performed,  either  by  delivery  or  an  offer  to  deliver 
at  the  place  of  destination:  Grand  Rapids  etc.  R.  R.  Co.  v.  Diether, 
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10  Ind.  App.  206;  53  Am.  St.  Rep.  885,  and  note.  See  monographic 
note  to  Crawford  v.  Williams,  00  Am.  Dec.  149-154,  on  the  nature  of 
freight  and  when  recoverable. 

WITNESSES— COMPETENCE  AS  EXPERTS-RAILROAD  EM- 
PLOYES.—As  to  what  question*  railroad  employee  have  been  al- 
lowed to  give  expert  testimony  upon,  see  monographic  note  to  Ham- 
mond t.  Woodman,  60  Am.  Dec.  243;  Lewis  v.  Selfert,  116  Pa.  St 
€28;  2  Am.  St  Rep.  631;  Gutridge  T.  Missouri  Pac.  Ry.  Co-  94  Ma 
468;  4  Am.  St  Rep.  892. 
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[66  Ohio  Stats,  87.] 

CONTRACTS-CONFLICT  OF  LAWS.— The  law  of  the  State 
where  a  contract  is  executed  and  Is  to  be  performed,  enters  into,  and 
becomes  a  part  of,  the  contract,  In  the  sense  that  its  validity  and  ob- 
ligatory effect  are  to  be  determined  and  controlled  by  that  law; 
and  when  valid  there  the  contract  will  be  sustained  everywhere,  and 
accorded  the  interpretation  required  by  the  law  of  the  place  where 
made,  when  that  law  Is  properly  brought  to  the  attention  of  the 
court,  unless  the  contract  is  against  good  morals,  or  contravenes 
a  settled  policy  of  the  state  in  whose  tribunals  its  enforcement  is 
•ought 

CONTRACTS  —  CONFLICT  OF  LAWS.— PRINCIPLES  OF 
COMITY,  as  applied  to  contracts,  do  not  extend  so  far  as  to  require 
that  the  remedial  system  and  methods  of  procedure  by  one  state 
shall  yield  to  those  of  another,  nor  that  either  shall  recognize  or  en- 
force those  of  the  other. 

CONTRACTS-CONFLICT  OF  LAWS-INTERPRETATION 
AND  REMEDY.— Contracts  receive  their  sanction  and  interpretation 
from  the  law  of  the  place  where  they  are  made  and  to  be  performed; 
but  the  remedy  upon  them  must  be  pursued  according  to  the  law  of 
the  place  where  they  are  sought  to  be  enforced. 

CONTRACTS— EVIDENCE.— The  evidence  by  which  a  con- 
tract shall  be  proved  is  no  part  of  the  contract  itself,  but  its  admis- 
sion or  rejection  becomes  a  part  of  the  proceeding  on  the  trial,  where 
Its  competency  and  sufficiency  must  be  determined;  and,  when  the 
required  evidence  is  lacking,  the  court  must  refuse  the  enforcement 
of  the  contract. 

EVIDENCE.— STATUTORY  REGULATION  prescribing  the 
mode  or  measure  of  proof  necessary  to  maintain  an  action  or  defense 
pertains  to  the  remedy,  and  constitutes  a  part  of  the  procedure  of 
the  forum  in  administering  the  remedy. 

STATUTE  OF  FRAUDS-CONFLICT  OF  LAWS.— Under  the 
Ohio  statute  of  frauds,  an  agreement  which  by  its  terms  is  not  to  be 
performed  within  one  year  from  the  time  that  it  is  made  cannot  be 
enforced  In  that  state,  unless  the  agreement,  or  some  memorandum 
thereof,  is  in  writing  signed  by  the  party  to  be  charged  or  by  some 
one  authorized  by  him  to  sign  it  although  such  agreement  is  made 
In  another  state  where  it  might  be  proved  by  parol  evidence. 

STATUTE  OF  FRAUDS  —  EVIDENCE  —  ME  ASURE  OF 
PROOF.— The  statute  of  frauds  prescribes  a  rule  of  procedure  to  be 
observed  by  the  court  in  which  the  enforcement  of  the  contract  is 
sought;  and  the  mode  and  measure  of  proof  required  by  such  stat- 
ute must  be  produced  in  order  to  establish  the  contract,  no  matter 
In  what  state  or  country  it  may  have  been  made. 
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Action  to  recover  on  promissory  notes.  The  answer  set  up 
ft  counterclaim  for  damages  resulting  from  the  breach  of  an  oral 
Agreement  between  the  parties  litigant,  whereby  the  plaintiff 
agreed  to  employ  the  defendants  as  her  agents  for  the  sale  of 
cigars  for  a  stated  compensation  and  for  a  specified  time  longer 
than  one  year.  This  agreement  was  made  and  to  be  performed 
in  Pennsylvania,  where  the  law  did  not  require  such  agree- 
ments to  be  written,  nor  a  memorandum  thereof  to  be  signed 
by  one  of  the  parties,  nor  forbid  the  bringing  of  an  action 
thereon.  Plaintiff  specifically  denied  the  allegations  of  such 
answer,  and  pleaded  the  statute  of  frauds  of  Ohio.  Plaintiff 
had  judgment  in  the  trial  court,  which  was  reversed  in  the  cir- 
cuit court,  and  a  writ  of  error  was  then  prosecuted  to  this  court 

Holmes  ft  Huling  and  H.  H.  McMahon,  for  the  plaintiff  in 
error. 

S.  N.  Owen  and  Powell,  Bicketts  ft  Black,  for  the  defendants 
in  error. 

9T  WILLIAMS,  J.  It  is  provided  by  section  4199  of  the  Re- 
vised Statutes  that:  "No  action  shall  be  brought  ....  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  is  brought,  or  some  memorandum  or  note 
thereof,  is  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  person  thereunto  by  him  or  her  lawfully  au- 
thorized." 

There  is  no  doubt  that  the  law  of  the  state  or  country  where 
It  contract  is  executed  and  is  to  be  performed  enters  into  and 
become?  a  part  of  the  contract,  in  the  sense  that  its  validity 
and  obligatory  98  effect  are  to  be  determined  and  controlled  bv 
that  law;  and  when  valid  there,  the  contract  will  be  sustained 
everywhere,  and  accorded  the  interpretation  required  by  the 
law  of  the  place  where  made,  when  the  law  is  properly  brought 
to  the  attention  of  the  court,  unless  the  contract  is  against  stood 
morals,  or  contravenes  a  settled  policy  of  the  state  or  country 
in  whose  tribunals  its  enforcement  is  sought.  The  rule  is 
founded  on  the  presumption  that  parties  contract  with  refer- 
ence to  the  laws  to  which  they  are  subject  at  the  time,  and  oni 
the  principles  of  comity  prevailing  among  civilized  nations. 
But  it  does  not  extend  so  far  that  the  remedial  system  and 
methods  of  procedure  established  by  one  state  or  country  will 
yield  to  those  of  another,  nor  that  either  will  recognize  or  en- 
force those  of  the  other.    Each  provides  and  alters  at  will  its 
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own  rules  and  regulations  in  the  administration  of  Justice,  to 
-which  those  seeking  redress  in  its  courts  must  conform. 

So  that  the  solution  of  the  question  presented  involves  the ' 
inquiry  whether  the  provision  of  the  statute  above  quoted  ap- 
pertains to  the  remedy  on  contracts  to  which  it  refers,  or  goes 
to  their  validity.  We  have  found  no  expression  on  the  ques- 
tion hy  this  court,  though  it  has  been  the  subject  of  repeated 
adjudications  both  in  England,  and  in  several  of  the  states. 
This  provision  of  our  statute  is  copied  from  the  fourth  section 
of  the  English  statute  of  frauds;  and  in  the  case  of  Leroux  v. 
Brown,  12  Com.  B.  801,  where  the  precise  question  we  have  be- 
fore us  arose,  it  was  held  that  the  section  affected  the  remedy 
only,  and  was  so  applied  as  to  defeat  a  recovery  on  a  parol  con- 
tract not  to  be  performed  within  a  year,  which  was  made  in 
France,  where  it  was  capable  of  proof  by  "  parol  evidence.  The 
case  appears  to  have  been  thoroughly  argued  and  considered, 
and  the  decision  has  since  been  adhered  to  by  the  English 
courts,  and  followed  or  cited  with  approbation  by  many  Ameri- 
can cases,  and  generally  accepted  by  text-writers,  as  the  estab- 
lished law:  Bain  v.  Whitehaven,  3  H.  L.  Caa.  1;  Williams  v. 
Wheeler,  8  Com.  B.,  N.  S.,  316;  Madison  v.  Alderson,  L.  B.  8 
A  pp.  Caa.  467,  488/ Pritchard  v.  Norton,  106  U.  S.  127; 
Downer  v.  Cheesbrough,  36  Conn.  39;  4  Am.  Bep.  29;  Townsend 
v.  Hargrave,  118  Mass.  326;.  Bird  v.  Munioe,  66  Me.  337;  22 
Am.  EepT  571;  Emefy  v.  Burbank,  163  Mass.  326;  47  Am. 
St.  Bep.  456;  Wald's  Pollock  on  Contracts*  604-607,  and 
notes;  Anson  on  Contracts,  79;  Brown  on  the  Statute  of  Frauds, 
sees.  115  a,  136;  Agnew  on  the  Statute  of  Frauds,  64-66;  Wood 
on  the  Statute  of  Frauds,  sec.  166;  Wharton  on  Conflict  of  Laws, 
sec.  690.  And  while  the  case  of  Leroux  v.  Brown,  12  Coin.  B. 
801,  has  been  criticised,  those  criticisms  have  been  directed  chief- 
ly to  the  distinction  drawn  between  the  fourth  and  seventeenth 
sections  of  the  statute,  and  the  opinion  expressed  that  the  lan- 
guage of  the  latter  section  was  such  as  to  render  invalid  contracts 
within  its  provisions,  for  which  reason  it  did  not,  as  did  section  4, 
constitute  a  regulation  affecting  the  remedy.  This  distinction  has 
not  met  with  general  approval,  and  has  been  repudiated  in  some 
of  the  latter  cases,  which  hold  that  the  seventeenth  section  relates 
to  the  remedy,  like  section  4,  and  that  the  difference  in  the 
phraseology  of  the  two  sections  is  not  such  as  to  warrant  a  differ- 
ent interpretation  in  that  respect  but  that  both  sections  prescribe 
rules  of  evidence  which  courts,  where  the  remedy  is  sought,  are 
required  to  observe:  Townsend  v.  Hargrave,  118  Mass.  .326; 
Bird  v.  Monroe,  66  Me.  337,  343;  22  Am.  Bep.  571;  10°  Pritch- 
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ard  r.  Norton,  106  U.  S.  127;  Madison  y.  Alderson,  L.  B.  8 
-App.  Cas.  467-488;  Brown  on  the  Statute  of  Frauds,  aec.  136, 
note. 

In  Story  on  the  Conflict  of  Laws,  section  262,  a  different 
view  of  the  question  was  taken,  which  has  been  adopted  by  some 
courts;  but  the  decided  weight  of  authority  is  in  accordance 
with  the  decision  in  Leroux  v.  Brown,  12  Com.  B.  801.  The 
views  of  Judge  Story  were  brought  to  the  attention  of  the 
court  in  that  case;  and,  in  an  edition  of  his  work  published  af- 
ter that  case  was  decided,  a  section  was  added,  in  which  it  is 
said  that  "the  statute  of  frauds  is,  like  the  statute  of  limita- 
tions, a  matter  affecting  the  remedy  merely;  and  if  by  the  law 
of  the  forum  no  action  can  be  maintained  on  a  particular  oral 
contract,  if  made  in  that  country,  the  like  rule  will  obtain  as 
to  a  contract  made  elsewhere,  although  it  was  valid  by  the  law 
of  the  place  where  made":  Story  on  Conflict  of  Laws,  7th  e<L, 
aec.  576. 

The  question  being  an  open  one  in  this  state,  we  are  not  dis- 
inclined to  consider  it  on  principle.  The  principle  which  must 
control  its  decision  is  the  fundamental  one  that  contracts  re- 
ceive their  sanction  and  interpretation  from  the  law  of  the 
place  where  they  are  made  and  to  be  performed;  but  the  remedy 
upon  them  must  be  taken  and  pursued  according  to  the  law  of 
the  place  where  they  are  sought  to  be  enforced;  and  a  decision 
cf  the  question  will  be  reached  wben  it  is  ascertained  within 
which  of  these  rules  the  statute  of  frauds  finds  its  appropriate 
place.  The  language  of  the  statute  under  consideration,  that 
no  action  shall  be  brought  on  any  agreement  therein  mentioned 
unless  it,  or  "some  memorandum  or  note  thereof,  is  in  writing 
and  signed  by  the  party  to  be  charged,"  fairly  imports  101  that 
the  agreement  precedes  the  written  memorandum,  and  may  ex- 
ist as  a  complete  and  valid  agreement,  independent  of  the  writ- 
ing. The  memorandum,  which  is  merely  the  evidence  of  the 
contract,  may  be  made  and  signed  after  the  completion  of  the 
agreement,  and  even  a  letter  from  the  party  to  be  charged,  re- 
citing the  terms  of  the  agreement,  is  sufficient  to  satisfy  the  re- 
quirements of  the  statute;  but  it  cannot  be  said  that  the  letter 
constitutes  the  agreement;  that  was  made  when  the  minds  of  the 
parties  met  with  respect  to  its  terms,  and  the  letter  furnishes  the 
necessary  evidence  to  prove  the  agreement  in  an  action  for  its 
enforcement.  And,  generally,  when  parties  reduce  their  contracts 
to  writing,  the  writing  becomes  the  evidence  of  the  agreement 
which  they  had  previously  entered  into;  and,  having  adopted 
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that  mode  of  evidencing  their  agreement,  the  parties  are  not  al- 
lowed to  make  proof  of  it  by  verbal  testimony.  This  statute,  in 
plain  terms,  forbids  the  maintenance  of  an  action  in  any  of  the 
courts  of  this  state,  on  any  agreement  which,  by  its  terms,  is  not 
to  be  performed  within  a  year,  unless  the  action  is  supported  by 
the  required  written  evidence.  The  evidence  by  which  a  contract 
shall  be  proved  is  no  part  of  the  contract  itself,  but  its  admis- 
sion or  rejection  becomes  a  part  of  the  proceeding  on  the  trialr 
where  its  competency  and  sufficiency  must  be  determined* 
When  the  required  evidence  is  lacking,  the  courts  must  refuse 
the  enforcement  of  the  contract.  And  it  seems  clear  that  such 
a  statutory  regulation  prescribing  the  mode  or  measure  of  proof 
necessary  to  maintain  an  action  or  defense  pertains  to  the  rem- 
edy, and  constitutes  a  part  of  the  procedure  of  the  forum  in 
administering  the  remedy.  The  statute  contains  loa  no  excep- 
tion or  limitation  on  account  of  the  place  where  the  contract 
was  entered  into,  or  to  be  performed;  but  denies  remedy  on  any 
contract  of  the  kind  designated  by  it,  wherever  made,  which  can- 
not be  established  by  the  evidence  required. 

Hat  such  was  the  intended  scope  of  the  statute  is  manifest 
when  the  purpose  of  its  enactment  is  considered.  Its  well- 
known  design  was,  as  declared  in  the  English  statute  of  frauds, 
after  which  ours  and  those  of  most  of  the  states  are  patterned; 
to  prevent  perjuries  and  fraudulent  practices  which  were  the 
outgrowth  of  the  general  admission  of  parol  testimony  to  prove 
almost  every  kind  of  contract,  and  by  means  of  which  people 
were  often  stripped  of  their  estates,  and  burdened  with  liabili- 
ties by  testimony  of  alleged  conversations  and  verbal  declara- 
tions. The  opportunities  thus  afforded  for  the  perpetration  of 
frauds  constituted  temptations  so  strong  for  the  commission  of 
perjuries  that  legislation  excluding  that  kind  of  evidence  In  a 
large  number  of  cases  became  or  was  considered  a  necessity. 
These  mischiefs,  to  remedy  which  was  the  chief  aim  of  the  stat- 
ute, arose  from  the  admission  of  oral  evidence  in  trials  of  ac- 
tions and  suits,  and  in  the  course  of  judicial  procedure;  and,  ob- 
viously, the  opportunity  and  temptation  for  the  commission  of 
frauds  and  perjuries,  by  admitting  parol  proof  to  establish  the 
contracts  with  which  the  statute  is  concerned,  are  not  any  the 
less  in  cases  where  the  agreement  was  made  in  another  state  or 
country  than  in  those  where  the  agreement  involved  is  one 
made  in  this  state;  the  mischief  is  the  same  in  either  case,  and 
to  allow  the  former  to  be  so  proved  would,  that  far  at  least,  pre- 
vent  the  accomplishment  of  the  salutary  purposes  of  the  stat- 
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ute.  10s  The  statute  is  founded  on  considerations  of  public 
policy,  and  those  of  a  moral  nature,  and  declares  a  peremptory 
rule  of  procedure  which  the  courts  of  this  st^te  are  not  at  lib- 
erty to  disregard  in  deference  to  the  laws  of  any  other  state  or 
country. 

The  agreement  set  up  in  the  defendant's  ansver  could  not, 
according  to  its  terms,  be  performed  within  one  year  from  the 
time  it  was  made.  An  action  upon  it  could  be  supported  only 
by  evidence  which  complied  with  the  statutory  requirements; 
and  to  be  available  as  a  counterclaim,  which  is  a  cross-action, 
such  evidence  was  indispensable.  It  was  not  offered,  and  the 
court,  we  think,  properly  excluded  the  parol  evidence  relied  on 
to  prove  the  agreement.  The  judgment  of  the  circuit  must 
therefore  be  reversed,  and  that  of  the  coxrmon  pleas  affirmed. 

Judgment  accordingly. 

CONTRACTS-CONFLICT  OP  LAWS— ENFORCEMENT  OUT- 
SIDE JURISDICTION  WHEREIN  MADE.— The  place  of  the  con- 
tract regulates  Its  validity,  interpretation,  and  the  nature  of  its  ob- 
ligation: Schultz  v.  Howard,  03  Minn.  106;  56  Am.  St  Rep.  470,  and 
note;  Peet  v.  Hatcher,  112  Ala.  514;  57  Am.  St  Rep.  45,  and  note. 
The  laws  which  subsist  at  the  time  and  place  of  making  a  con- 
tract enter  into  and  form  a  part  of  it,  as  if  they  were  expressly 
referred  to  and  incorporated  in  its  terms:  Miller  v.  Wilson,  146  III. 
523;  37  Am.  St.  Rep.  186,  and  note;  Falls  v.  United  States  Sav.  etc 
Co.,  07  Ala.  417;  38  Am.  St.  Rep.  1M.  But  while  a  contract  valid 
where  made  is  valid  everywhere,  it  is  not  necessarily  enforceable 
everywhere  (Emery  v.  Burba nk,  163  Mass.  326;  47  Am.  St  Rep.  456, 
and  note),  because  matters  respecting  the  remedy,  such  as  the  bring- 
ing: of  suits,  admissibility  of  evidence,  and  statutes  of  limitation* 
depend  upon  the  law  of  the  place  where  the  suit  is  brought:  Rune 
v.  Buck,  124  Mo.  178;  46  Am.  St  Rep.  439,  and  note.  See  mono- 
graphic notes  to  GiBt  v.  Western  Union  Tel.  Co.,  55  Am.  St.  Rep. 
774-778;  and  Mc^arry  v.  Nicklin,  55  Am.  St.  Rep.  44.  As  to  such  por- 
tions of  a  contract  as  pertain  to  and  affect  the  remedy,  the  principle 
is  applicable  that  all  matters  pertaining  to  the  remedy,  and  to  the 
proper  course  of  enforcing  the  contract,  are  determinable  by  the  law 
of  the  place  where  the  suit  is  brought:  Seay  v.  Palmer,  03  Ala.  381; 
80  Am.  St.  Rep.  57,  and  not* 
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Weber  v.  Shay, 


[M  Ohio  Stat*,  116.] 

CONTRACTS— ILLEGALITY— AGREEMENT  TO  PREVENT 
INDICTMENT— A  contract  by  an  attorney  at  law  to  render  his  ser- 
vices in  prev -ating  the  finding  of  an  indictment  against  one  accused 
or  suspected  <pf  crime  is  against  public  policy,  illegal,  and  void  as 
matter  of  law,  regardless  of  the  belief  of  the  attorney  as  to  the 
guilt  or  innocence  of  the  accused,  and  cannot  be  recovered  upon* 

Action  by  Shay  &  Cogan,  attorneys  si  law,  against  Weber  to 
recover  upon  a  contract  entered  into  by  defendant  with  plain- 
tiffs, by  which  it  was  agreed  that  they  should  protect  the  inter- 
ests of  Weber  and  one  Anderson  in  certain  criminal  actions  then 
and  there  threatened  and  suggested  and  pending  in  the  court 
of  common  pleas  and  in  the  United  States  circuit  court  against 
said  Weber  and  Anderson  for  alleged  violation  of  the  criminal 
laws.  The  services  were  to  be  rendered  in  preventing  an  in- 
dictment or  indictments,  against  said  Weber  and  Anderson,  and 
in  defending  said  Anderson  against  an  indictment  against  him 
for  burglary  already  found.  In  consideration  for  such  services 
Weber  agreed  to  pay  the  plaintiffs  one  thousand  dollars.  At 
the  close  of  the  evidence,  the  defendant  requested  that  the  fol- 
lowing charge  be  given  to  the  jury:  "If  plaintiffs  had  knowl- 
edge that  a  person  was  guilty  of  felony,  they  had  no  right  there- 
after to  use  any  means  to  prevent  the  indictment  of  snch  per- 
son for  such  felony,  and  any  effort  to  do  so  wonld  be  unlawful 
on  their  part,  and  they  could  not  recover  on  a  contract  to  do  so." 
The  court  refused  to  so  charge  and  defendant  excepted.  Plain- 
tiffs recovered  judgment  in  the  trial  court,  which  was  affirmed 
in  the  circuit  court,  and  the  defendant  prosecuted  a  writ  of  er- 
ror to  this  court. 

F.  Brandon,  O.  A.  Burr,  and  Clark  ft  Dechant,  for  the  plain- 
tiff  in  error. 

Bunyan  ft  Stanley,  for  the  defendants  in  error. 

133  SHAUCK,  J.  In  view  of  the  verdict*  the  overruling  of 
the  motion  for  a  new  trial,  and  the  judgment  of  affirmance  in 
the  circuit  conrt.  the  making  of  the  contract  is  to  be  regarded 
as  established.  And  although  the  defense  of  Anderson  on  the 
trial  of  indie Lments  found  against  him  would  have  been  the 
subject  of  a  valid  contract  if  not  connected  with  any  other 
agreement,  the  jury  were  properly  instructed  that  the  contract 
was  entire  and  there  could  be  no  recovery  if  the  services  to  be 
rendered  in  behalf  of  Weber  were  illegal.  Whether  they  were 
illegal  or  not  is,  therefore,  the  only  question  for  consideration 
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here.  Upon  this  subject  it  is  said  that  the  trial  court  erred  in 
refusing  to  give  the  instruction  requested  and  in  overruling 
the  motion  for  a  new  trial  because  the  verdict  was  contrary  to 
law. 

It  is  obvious  that  the  instruction  requested  was  more  favor- 
able to  Weber  than  that  which  the  court  gave  upon  the  same 
subject.  According  to  the  request,  if  the  plaintiffs  had 
knowledge  of  Weber's  guilt,  the  law  gave  to  such  knowledge 
the  conclusive  effect  to  defeat  a  recovery  for  services  rendered 
to  prevent  the  finding  of  an  indictment  against  him.  According 
to  the  instruction  given,  it  had  no  conclusive  effect,  but  might 
be  considered  by  the  jury,  in  connection  with  other  evidence,  in 
determining  whether  the  plaintiffs  had  acted  in  good  faith  in 
what  they  did  under  their  employment 

124  The  considerations  of  public  morals  and  policy  involved, 
and  the  authorities  upon  the  subject,  lead  to  the  conclusion  that 
the  instruction  requested  was  more  favorable  to  the  plaintiffs 
than  the  law  permits.  The  services  in  behalf  of  Weber  were 
to  be  rendered  for  the  purpose  of  influencing  the  action  of 
grand  juries  whose  proceedings  are  secret,  and  thus  impede  the 
usual  course  of  justice  and  prevent  the  orderly  inquiry  into  the 
alleged  commission  of  an  offense  against  the  public.  The  con- 
tract differs  from  the  ordinary  illegal  agreement  to  stifle  a 
prosecution  only  in  that  the  element  of  restitution  is  wholly 
absent,  and  the  plaintiffs  were  prompted  by  hope  of  reward  un- 
mixed with  any  motive  less  base. 

Public  policy  requires  that  all  offenses  against  the  law  shall 
be  punished  and  all  contracts  which  tend  to  suppress  legal  in- 
vestigations concerning  them  are  immoral  and  void.  Courts  are 
charged  with  the  duty  of  administering  the  law,  and  they  should 
not  lend  their  aid  to  the  enforcement  of  any  contract  which 
looks  to  its  subversion.  This  would  seem  obvious,  and  it  has 
the  sanction  of  more  authorities  than  it  is  practicable  to  cite: 
Boll  v.  Baguet,  4  Ohio,  400;  22  Am.  Dec.  759;  Hinesburgh  v. 
Sumner,  9  Vt  23;  annotated  31  Am.  Dec.  599;  Shaw  v.  Beed, 
30  Me.  105;  Ormerod  v.  Dearman,  100  Pa.  St.  561;  45  Am. 
Bep.  891;  Arlington  v.  Sneed,  18  Tex.  135;  Averbeck  v.  Hall, 
14  Bush,  505;  Crisup  v.  Groeslight,  79  Mich.  380;  Tool  Co.  v. 
Norris,  2  Wall.  45;  Barron  v.  Tucker,  53  Vt  338;  38  Am.  Bep. 
684;  Bicketts  v.  Harvey,  106  Ind.  564. 

It  is  not  material  whether  the  plaintiffs  knew  or  believed  that 
Weber  was  guilty  or  not.  The  inquiry  into  their  knowledge  or 
belief  which  the  requested  instruction  contemplated  would  have 
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125  been  impracticable  and  irrelevant.  Their  belief  in  his  in- 
nocence would  not  have  made  the  contract  valid:  Schultz  v. 
Cnlbertson,  46  Wis.  313. 

Nor  should  it  have  been  left  to  the  jury  to  determine  whether 
there  had  actually  occurred  the  secret  and  corrupt  practice 
which  the  contract  encouraged.  As  said  by  Justice  Field  in 
Tool  Co.  t.  Norris,  2  Wall.  45,  "the  decision  has  not  turned 
upon  the  question  whether  improper  influences  were  contem- 
plated or  used,  but  upon  the  corrupting  tendency  of  such  agree- 
ment. 

Judgment  of  circuit  and  common  pleas  courts  reversed. 


CONTRACTS  BETWEEN  ATTORNEY  AND  CLIENT— WHEX 
VOID.— Among  contracts  which  tend  to  Interfere  with  the  due  ad- 
ministration of  justice  and  are  therefore  held  to  be  void,  aa  contrary 
to  public  policy,  is  an  agreement  by  an  attorney  at  law  to  procure 
the  quashing  of  a  criminal  prosecution  for  a  contingent  fee:  Mono- 
graphic note  to  Bowman  v.  Phillips,  13  Am.  St.  Rep.  298,  on  contract* 
of  attorneys  which  are  void  as  against  public  policy. 


Baltimore  and  Ohio  Railroad  Co.  v.  Stankabd. 

[56  0HI0  8rATB,224.] 

CONTRACTS  OUSTING  COURTS  OF  JURISDICTION.— Par- 
ties  cannot  by  contract  take  away  the  jurisdiction  of  courts  to  deter- 
mine their  rights  and  liabilities;  and  an  attempt  to  do  so  is  void. 

CONTRACTS  OUSTING  COURTS  OP  JURISDICTION— RE- 
LIEF RULES  OF  RAILWAY.— A  rule  of  the  relief  department  of 
a  railway  company  providing  that  all  claims  of  beneficiaries  shall 
be  submitted  for  determination  to  the  superintendent  of  the  com- 
pany, whose  determination  shall  be  final  and  conclusive  unless  ap- 
pealed from  to  the  advisory  committee,  and,  if  appealed  from,  the 
decision  of  such  committee  shall  be  final  and  conclusive  upon  all 
parties  without  appeal,  is  void  in  so  far  as  it  attempts  to  oust  the 
courts  of  jurisdiction  to  determine  the  liabilities  of  the  parties;  and 
a  beneficiary  whose  valid  claim  has  been  rejected  by  such  advisory 
committee  may  maintain  an  action  to  recover  thereon. 

J.  H.  Collins  and  H.  L.  Peeke,  for  the  plaintiff  in  error. 

Fhinney  &  Merrill,  for  the  defendants  in  error. 

"•  BUBKET,  C.  J.  The  questions  as  to  whether  or  not 
Michael  Stankaxd  was  in  the  employ  of  the  company  at  the 
commencement  and  during  the  time  of  his  sickness,  and  at  his 
death,  and  whether  or  not  the  company  was  properly  notified 
of  his  sickness,  are  questions  of  fact  submitted  to  the  jury  upon 
testimony  competent  in  character,  meager  and  unsatisfactory  in 
substance,  but  from  which  a  jury  might  find,  as  this  jury  did, 
in  favor  of  the  plaintiff  below. 
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The  only  matter  in  the  ca«e  deemed  worthy  of  report,  is  as  to 
the  validity  and  acope  of  rule  11.  The  following  is  a  copy  of 
the  rule: 

"Rule  11.  All  claims  of  members  of  the  relief  feature,  their 
beneficiaries  or  other  representatives,  or  of  depositors  or  borrow- 
ers of  the  savings  feature,  or  of  pensioners,  arising  under  these 
regulations,  and  all  questions  or  controversies  of  whatsoever 
character  arising  in  any  manner,  or  between  any  parties,  or 
persons,  in  connection  with  the  relief  department  or  the  opera- 
tion 2SO  thereof,  whether  as  to  the  construction  of  language  or 
meaning  of  the  regulations,  or  as  to  any  writing,  decision,  in- 
struction, or  acts  in  connection  therewith,  shall  be  submitted  to 
the  determination  of  the  superintendent  of  the  relief  depart- 
ment, whose  decisions  shall  be  final  and  conclusive  thereof,  sub- 
ject to  the  right  of  appeal  in  writing  to  the  committee  directly 
or  through  the  advisory  commitee  within  thirty  days  after  no- 
tice to  the  parties  interested  in  the  decision. 

"When  an  appeal  is  taken  to  the  committee,  it  shall  be  heard 
by  them  without  further  notice  at  their  next  stated  meeting,  or 
at  such  future  meeting  or  time  as  they  may  designate,  and  shall 
be  determined  by  vote  of  the  majority  of  a  quorum,  or  of  any 
other  number  not  less  than  a  quorum  of  the  members  present* 
and  the  decision  arrived  at  thereon  by  the  committee  shall  be 
final  and  conclusive  upon  all  parties,  without  exception  or  ap- 
peal." 

The  claim  was  presented  by  the  parents  to  the  superintendent 
of  the  relief  department,  who  did  not  allow  it,  but  referred  it  to 
the  advisory  committee,  and  that  committee  declined  payment 
of  the  claim,  "because  of  his  failure  to  report  in  accordance 
with  the  regulations,"  and  so  notified  plaintiff  below. 

The  reference  of  the  claim  to  the  advisory  committee,  and 
its  action  thereon  and  notice  of  such  action  to  the  parents,  was 
the  equivalent,  and  took  the  place  of  an  appeal,  so  that  the  case 
stands  as  if  an  appeal  had  been  taken  and  the  claim  rejected  by 
the  advisorv  committee. 

It  is  claimed  by  the  railroad  company  that  the  decision  ar- 
rived at  by  the  superintendent  if  no  appeal  is  taken,  or  by  the 
committee  in  case  of  an  appeal,  is  S81  final  and  conclusive,  and 
a  complete  bar  to  an  action  for  the  recovery  of  the  benefits. 

If  the  superintendent  had  rejected  the  claim,  and  bo  notified 
the  parents,  and  they  had  failed  to  take  an  appeal  to  the  ad- 
visory committee,  it  may  well  be  doubted  whether  they  could 
have  sustained  an  action  in  court  upon  the  claim,  because  in 
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such  beneficial  associations  it  is  held  that  the  claimants  must 
pursue  to  the  full  extent  the  remedy  provided  by  the  rules 
and  regulations  before  resorting  to  actions  at  law.  This  is  for 
the  benefit  of  both  parties,  and  is  reasonable:  Supreme  Council 
etc.  v.  Forsinger,  125  Ind.  52;  21  Am.  St.  Bep.  196. 

But  in  the  case  at  bar  the  equivalent  of  an  appeal  was  had, 
and  the  advisory  committee  acted  upon  and  rejected  the  claim, 
and  then  the  parents  were  compelled  to  either  abandon  the 
claim,  or  resort  to  an  action  at  law. 

Does  rule  11  bar  such  action?  We  think  not.  A  long  line 
of  decisions  hold  that  parties  cannot  by  contract  take  away  the 
jurisdiction  of  the  courts  in  such  cases,  and  that  the  attempt  to 
do  so  is  void:  Supreme  Council  etc.  v.  Forsinger,  125  Ind.  52; 
21  Am.  St.  Bep.  196;  Whitney  v.  National  etc.  Assn.,  52  Minn. 
378;  Insurance  Co.  v.  Morse,  20  Wall.  445;  Stephenson  v.  Pisca- 
taqua  etc.  Ins.  Co.,  54  Me.  55;  Mentz  v.  Armenia  etc.  Ins.  Co., 
79  Pa.  St.  478;  21  Am.  Bep.  80;  Seed  v.  Washington  Ins.  Co., 
138  Mass.  572. 

While  courts  usually  base  their  decisions  upon  the  ground 
that  parties  cannot,  by  contract,  in  advance  oust  the  courts  of 
their  jurisdiction  of  actions,  a  more  satisfactory  ground  is,  that 
under  our  constitution  all  courts  are  open,  and  every  person, 
883  for  an  injury  done  him  in  his  land,  goods,  person,  or  repu- 
tation, shall  have  remedy  by  due  course  of  law:  Const.,  art.  1, 
sec.  16. 

Courts  are  created  by  virtue  of  the  constitution,  and  inhere 
in  our  body  politic  as  a  necessary  part  of  our  system  of  govern- 
ment, and  it  is  not  competent  for  anyone,  by  contract  or  other- 
wise, to  deprive  himself  of  their  protection.  The  right  to  ap- 
peal to  the  courts  for  the  redress  of  wTongs  is  one  of  those 
rights  which  is  in  its  nature  under  our  constitution  alienable, 
and  cannot  be  thrown  off,  or  bargained  away. 

There  is  a  class  of  contracts  which  provide  that  the  value  of 
certain  property,  the  amount  of  loss  sustained,  the  quantity, 
quality,  character,  and  value  of  work  performed  on  improve- 
ments, and  the  acceptance  of  a  building  by  an  architect,  and 
other  like  matters,  shall  be  determined  by  a  certain  person  nam- 
«d  in  the  contract,  and  his  determination  shall  be  final.  Such 
contracts  are  lawful,  and  are  usually  upheld.  They  do  not  oust 
the  courts  of  their  jurisdiction  over  the  subject  matter,  but  only 
provide  a  safe  and  speedy  manner  of  fixing  definitely  some  fact 
which  is  usually  of  a  complex  and  difficult  nature,  and  one  that 
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it  would  not  be  easy  to  establish  by  evidence.  Such  fact*  when 
ascertained  and  fixed  by  the  person,  and  in  the  manner  provided 
by  the  terms  of  the  contract,  is  conclusive  between  Hie  parties, 
in  the  absence  of  fraud  or  manifest  mistake;  but  the  parties  axe 
at  liberty,  after  so  fixing  such  fact,  to  go  into  court  and  litigate 
such  differences  as  may  still  exist  between  them.  In  such  con- 
tracts, the  person  selected  to  determine  the  particular  fact  be- 
comes the  agent  of  both  parties  for  that  purpose,  and  what  is 
done  by  such  agent  is,  in  legal  effect,  done  by  the  parties  S33 
themselves,  and  therefore  there  is  no  hardship  in  holding  them 
conclusively  bound  thereby,  in  the  absence  of  fraud  or  mistake. 
The  following  cases  are  examples  of  such  contracts:  Easton  v. 
Pennsylvania  etc.  Canal  Co.,  13  Ohio,  81;  Mansfield  etc.  K.  R. 
Co.  v.  Veeder,  17  Ohio,  385;  Mundy  v.  Louisville  etc.  R.  R.  Co., 
67  Fed.  Rep.  633;  Kane  v.  Stone  Co.,  39  Ohio  St.  1;  North  Le- 
banon R.  R.  Co.  v.  McQrann,  33  Pa.  St.  530;  75  Am.  Dec  624; 
Faunce  v.  Burke,  16  Pa.  St.  469;  55  Am.  Dec.  519;  Mononga- 
hela  Nav.  Co.  v.  Fenlon,  4  Watts  &  S.  205;  Hamilton  v.  Liver- 
pool etc.  Ins.  Co.,  136  TJ.  S.  242.    See,  also,  33  Cent.  L.  J.  1 68. 

The  following  cases  also  throw  some  light  upon  the  ques- 
tion involved  in  this  case:  Guaranty  etc.  Co.  v.  Green  Cove  etc. 
R.  R.  Co.,  139  U.  S.  137;  Gittings  v.  Baker,  2  Ohio  St  21;  Con- 
ner  v.  Drake,  1  Ohio  St.  166;  Kill  v.  Hollister,  1  Wils.  129. 

Such  contracts  are  in  their  nature  only  applicable  to  cases 
wherein  it  becomes  necessary  to  fix  some  facts,  leaving  the  ques- 
tion of  law  to  be  settled  by  the  courts  upon  proper  proceedings. 
The  ultimate  question  to  be  determined — the  liability  or  non- 
liability of  the  parties — must  be  left  to  the  courts.  The  con- 
struction of  a  written  contract  is  a  question  of  law  for  the  court, 
and  a  provision  in  the  contract  that  the  construction  of  such 
contract,  or  the  meaning  of  rules  or  regulations,  shall  be  finally 
determined  by  some  designated  person,  is  void,  because  the  court 
cannot  be  robbed  of  its  jurisdiction  to  finally  determine  such 
questions.  In  insurance  and  other  like  cases,  where  the  ultimate 
question  is  the  payment  of  a  certain  sum  of  money,  certain  facts 
may  be  fixed  by  a  person  selected  for  that  purpose  in  the  con- 
tract, but  the  ultimate  question  as  to  whether  a84  the  money 
shall  be  paid  or  not  may  be  litigated  in  the  courts,  and  a  stipu- 
lation to  the  contrary  is  void.  The  fixing  of  the  particular  fact 
by  the  person  or  persons  named  in  the  contract,  and  in  the  man- 
ner therein  provided,  is  usually  a  condition  precedent  to  the 
bringing  of  an  action  on  the  contract,  and  the  performance  of 
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such  condition  should  be  averred  in  the  petition,  or  some  good 
excuse  given  for  its  nonperformance:  Viney  v.  Bignold,  20  Q.  B. 
Div.  172. 

In  the  case  at  bar,  the  claim  having  gone  through  the  course 
provided  by  role  11,  and  having  been  rejected,  the  parents 
had  the  right  to  go  into  a  court  of  justice  and  establish  their 
claim;  and  in  the  trial,  the  fact  that  the  claim  had  been  so  re- 
jected was  not  a  bar  to  a  recovery.  In  so  far  as  rule  11  attempts 
to  cut  off  the  right  of  action  in  court,  it  is  null  and  void. 

Judgment  affirmed. 

CONTRACTS-OUSTING  COURTS  OP  JURISDICTION.— The  doc- 
trine of  the  principal  case,  that  parties  cannot,  by  any  agreements 
entered  into  by  them,  control  the  course  of  justice,  or  effectually  oust 
the  courts  of  the  Jurisdiction  which  has  been  conferred  upon  them, 
is  well  sustained  by  authority:  Monographic  note  to  Utter  v.  Travel- 
lers' Ins.  Co.,  8  Am.  St  Rep.  921-024.  See  monographic  note  to  Lake 
v.  Minnesota  etc.  Assn.,  52  Am.  St  Rep.  546,  547;  extended  note  to 
Western  Union  TeL  Co.  v.  Dickinson,  13  Am.  Rep.  296,  299. 


Jacks  v.  Adamson. 

(56  Ohio  Stats,  897.] 

JUDGMENTS-NUNC  PRO  TUNC  ENTRIES— EVIDENCE.— 
The  power  of  a  court  to  make  entries  nunc  pro  tunc  is  restricted  to 
placing  upon  the  record  evidence  of  judicial  action  which  has  been 
actually  taken.  In  determining  the  question  whether  such  action 
has  been  taken,  the  court  may  resort  to  all  sources  of  information 
that  are  competent  under  general  rules  of  evidence,  including  the 
oral  testimony  of  witnesses. 

Appeal  from  an  order  making  an  entry  nunc  pro  tunc.  In 
November,  186*5..  John  Adams,  as  administrator  of  the  estate  of 
Qnincy  Williams,  deceased,  procured  an  order  from  the  probate 
court  of  LawTence  county  for  the  sale  of  the  lands  of  the  de- 
ceased for  the  purpose  of  paying  his  debts.  The  records  of  that 
probate  court  show  that  all  of  the  proceedings  therein  for  the 
sale  of  said  lands  were  regular  except  that  they  fail  to  show  an 
order  confirming  such  sale.  The  lands  were  sold  to  one  Bus- 
sell,  whose  title  is  now  vested  in  Mrs.  Jacks.  She,  in  1893,  to 
defend  it  against  one  Mary  Adamson,  the  heiress  at  law  of  said 
Wilson,  relied  upon  the  record  of  such  probate  proceedings  and 
the  deeds  following  them.  She  and  the  administrator  joined  in 
a  motion  for  the  entry  of  an  order  of  confirmation  nunc  pro 
tunc,  on  the  ground  that  such  order  had  in  fact  been  made  be- 
fore the  execution  by  the  administrator  of  his  deed  to  Russell, 
and  through  mere  neglect  had  not  been  entered  upon  the  jour- 
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nal  of  the  court  On  the  hearing  of  this  motion  in  the  probate 
court,  the  proceedings  therein  and  the  deeds  referred  to  were 
offered  in  evidence,  together  with  the  cost  bill  showing  a  charge 
made  for  confirming  the  sale.  The  oral  testimony  of  the  ad- 
ministrator, and  of  C.  B.  Edgerton,  who  was  probate  judge  at 
the  time  of  the  sale,  was  offered  and  admitted,  showing  that 
the  order  of  confirmation  was  in  fact  made,  and  that  the  then 
probate  judge  had  written  the  deeds  to  Russell,  reciting  there- 
in the  sale  to  the  latter  and  its  confirmation  by  the  court  De- 
fendant objected  to  the  admission  of  such  oral  testimony,  and 
appealed  from  the  action  of  the  court  in  sustaining  the  motion 
to  enter  the  order  of  confirmation  nunc  pro  tunc.  The  court 
of  common  pleas  affirmed  the  order  of  the  probate  court,  but 
the  circuit  court  reversed  both  of  such  judgments,  and  plain- 
tiff appealed. 

A.  P.  Johnson,  for  the  plaintiff  in  error. 

J.  L.  Anderson,  for  the  defendant  in  error. 

401  SHATJCK,  J.  It  is  said  that  the  learned  judges  of  the 
circuit  court  were  of  the  opinion  that  the  judgment  of  reversal 
rendered  in  this  case  was  required  by  the  decision  of  this  court 
in  Ludlow  v.  Johnston,  3  Ohio,  553;  17  Am.  Dec.  609. 

Tbat  case  was  reported  at  great  length,  and  it  has  been  mis- 
understood frequently.  An  analysis  of  the  case  shows  that  it 
was  not  a  proceeding  in  the  court  of  common  pleas,  acting  as  a 
court  of  probate,  to  enter  upon  its  record  the  evidence  of  an  or- 
der which  it  had  in  fact  made  at  a  former  term.  It  was  an  ac- 
tion of  ejectment.  The  plaintiffs  claimed  as  heirs  at  law  of 
Israel  Ludlow,  who  had  died  intestate,  seised  of  the  lands  in  con- 
troversy. The  defendants  relied  upon  the  record  of  a  former 
proceeding  instituted  by  the  administrators  of  Ludlow  for  the 
sale  of  lands  to  satisfy  his  debts,  and  upon  a  conveyance  exe- 
cuted by  said  administrators  pursuant  to  authority  supposed  to 
have  been  conferred  upon  them  by  the  court  in  such  former 
proceeding.  The  proceeding  by  the  administrators  had  been  in- 
stituted under  an  act  which  was  repealed  by  an  act  which  took 
effect  June  1,  1805.  To  this  defense  the  validity  of  an  order  of 
sale  made  at  the  August  term,  1805,  after  the  repeal  of  the  stat- 
ute which  authorized  the  court  to  order  the  sale,  was  indis- 
pensable. The  entry  of  the  August  term  did  not  find  that 
an  order  for  the  sale  of  the  lands  in  controversy  had  in  fact 
been  made  at  the  May  term,  1805,  or  at  any  other  time  before 
the  repeal  of  the  act  under  which  the  proceeding  was  taken.  The 
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court  entered  an  order  first  made  in  August,  and  attempted  to 
give  it  effect  before  the  repeal  of  the  statute  by  adding:  "This 
order  to  be  considered  of  May  term."  When  this  record,  includ- 
ing the  August  4°a  entry,  was  offered  by  the  defendant  in  the 
ejectment  case,  it  did  not  show  that  any  order  of  sale  had  been 
made  prior  to  the  repeal  of  the  statute  which  authorized  it.  The 
defendant  then  attempted  to  supply  this  defect  by  parol  evi- 
dence, showing  what  the  record  as  amended  did  not  show,  viz., 
that  the  sale  which  was  made  had  been  ordered  in  May.  It  was 
for  this  purpose  that  evidence  of  that  character  was  held  to  be 
incompetent.  That  case,  therefore,  contains  no  warrant  for  the 
eighth  proposition  of  the  reporter's  syllabus,  nor  for  the  judg- 
ment of  the  circuit  court  in  this  case. 

The  inherent  power  of  courts  of  record  to  correct  their  rec- 
ords in  furtherance  of  justice  is  of  ancient  exercise.  It  is  ad- 
mitted that  the  power  exists,  and  that  it  is  restricted  to  plac- 
ing upon  the  record  evidence  of  judicial  action  which  has  been 
actually  taken — that  it  can  be  exercised  only  to  supply  omis- 
sions in  the  exercise  of  functions  that  are  clerical  merely. 

But  concerning  the  evidence  upon  which  it  may  be  found 
that  the  suggested  judicial  action  was  previously  taken,  the 
cases  are  quite  discordant.  The  diverse  conclusions  that  the 
fact  of  such  former  action  can  be  found  only  from  the  records; 
that  it  may  be  found  from  the  records  aided  by  the  judge's  rec- 
ollection, and  such  memoranda  as  there  may  be  and  by  the  files; 
that  parol  evidence  is  in  no  case  admissible;  that  parol  evidence 
may  be  taken  to  settle  the  terms  of  a  judgment,  but  not  the 
fact  that  a  judgment  was  rendered;  and  that  the  facts  and 
terms  of  the  judgment  may  be  found  upon  any  evidence  by  which 
they  are  clearly  and  satisfactorily  established,  all  find  support 
in  the  decisions  of  courts  of  last  resort. 

408  If  the  fact  that  the  judgment  was  pronounced,  or  an 
order  made,  is  to  be  inferred  alone  from  the  record  as  it  exists, 
the  inference  might  as  well  be  drawn  by  the  court  in  which  the 
record  is  relied  upon  as  by  that  in  which  it  was  made.  It  is 
not  easy  to  see  why  the  recollection  of  the  judge  as  to  the  mak- 
ing of  an  order  is  more  reliable  when  he  continues  in  office  and 
orders  the  nunc  pro  tunc  entry  than  when,  as  in  this  case,  his 
official  term  having  expired,  he  gives  oral  testimony  before  his 
successor  upon  the  same  subject.  No  reason  is  apparent  why  a 
memorandum  which  an  officer  may  happen  to  make,  but  which 
he  is  not  required  to  make,  should,  upon  a  question  of  compe- 
tency, be  regarded  as  entitled  to  especial  consideration.    Nor  is 
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it  practicable  to  distinguish  between  the  evidence  offered  to 
«how  the  fact,  conclusive  of  nothing,  that  a  judgment  was  ren- 
dered, and  that  offered  to  show  the  terms  that  are  essential  to 
its  efficacy. 

In  proceedings  of  this  character  whether  the  order  had  been 
made  is  a  question  of  fact.  It  seems  more  consonant  with  the 
purpose  for  which  the  power  of  making  entries  nunc  pro  tunc 
is  exercised,  and  with  the  reasons  involved,  that  in  determining 
that  question  of  fact,  the  court  should  resort  to  all  sources  of 
information  that  are  competent  under  the  general  rules,  includ- 
ing the  oral  testimony  of  witnesses  who  have  personal  knowledge 
•upon  the  subject.  The  proceeding  presupposes  the  absence  of  a 
record  upon  the  subject,  and  the  court  should  receive  the  best 
-evidence  of  which  the  case  admits.  This  view  of  the  subject 
has  been  taken  in  numerous  oases,  including  Brownlee  v.  Board 
of  Commrs.,  101  Ind.  401;  Bugg  v.  Parker,  7  Gray,  173;  Frink 
*  t.  Frink,  43  N.  H.  «•*  508;  80  Am.  Dec.  189;  Weed  v.  Weed, 
25  Conn.  337;  Bobo  v.  State,  40  Ark.  224.  In  Hollister  v. 
Judges,  8  Ohio  St.  201,  70  Am.  Dec.  100,  it  was  applied  by  this 
•court  to  the  correction  of  a  bill  of  exceptions  which  was  also  a 
part  of  a  judicial  record. 

The  reported  cases  generally  recognize  the  impropriety  of  ex- 
ercising the  power  in  question,  unless  it  is  clearly  shown  that  the 
supposed  judicial  action  was  formerly  taken.  In  various  forms 
it  is  declared  that  to  establish  that  fact  there  should  be  such 
convincing  evidence  as  to  exclude  all  conjecture.  That  view 
has  been  taken  by  this  court  whenever  the  subject  has  been  ad- 
verted to,  and  it  is  reaffirmed  now.  The  record  before  us  shows, 
however,  that  in  this  regard  due  caution  was  observed  by  the 
probate  court.  It  does  not  appear  that,  as  to  the  effect  of  the 
evidence,  a  different  view  was  taken  in  the  circuit  court. 

Judgment  of  the  circuit  court  reversed  and  that  of  the  com- 
mon pleas  affirmed. 

JUDGMENT  NUNC  PRO  TUNC— UPON  WHAT  EVIDENCE 
MAY  BE  BASED.- This  is  a  question  upou  which  there  exists  some 
difference  of  judicial  opinion.  The  courts  of  Alabama  and  Missouri 
adhere  firmly  to  the  rule  that  entry  of  judgment  nunc  pro  tunc  can 
•only  be  made  upon  showing  some  entry  or  memorandum  on  or  among 
the  records  or  quasi  records  of  the  court,  and  that  parol  evidence 
of  the  rendition  of  th<>  judgment  and  its  terms  cannot  be  received: 
Monographic  note  to  Ninde  v.  Clark,  4  Am.  St  Rep.  831-833;  Hudson 
v.  Hudson,  20  Ala.  364;  56  Am.  Dec  200;  Draughan  v.  Tombeckbe* 
Sank,  1  Stew.  06;  18  Am.  Dec  38. 
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Arnold  v.  Yandebs. 

[56  Ohio  Staxb,  417.] 

INTERSTATE  OOMMEROB-OONSTITUTIONAL  LAW.— 
A  statute  regulating  the  sale  of  convict  made  goods  manufactured 
In  other  states  by  Imposing  a  license  tax  on  those  who  sell  such  goods 
within  the  state  Is  void  as  being  In  conflict  with  section  8  of  article 
1  of  the  constitution  of  the  United  States  providing  that  Congress 
shall  have  power  to  regulate  commerce  among  the  several  states. 

INTERSTATE  COMMERCE— TAX  ON  CONVICT  MADE 
GOODS.— A  tax  or  duty  Imposed  by  statute  upon  convict  made 
goods  when  imported  from  another  state  Is  clearly  a  regulation  of 
commerce  among  the  states,  and  an  attempt  to  exercise  a  power 
which  belongs  to  Congress  alone.  Such  statute  is  therefore  uncon- 
stitutional and  void. 

P.  H.  Kaiser,  for  the  plaintiff  in  error. 

Goulder,  Wing  &  Holding,  for  the  defendant  in  error. 

419  BTJBKET,  C.  J.  The  arrest  was  based  upon  the  act  of 
May  19,  1894  (91  Ohio  Lows  846),  the  first  section  of  which 
is  as  follows: 

"Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state 
of  Ohio,  that  it  shall  be  unlawful  for  any  person,  persons,  or 
corporations  to  expose  for  sale  within  the  state  of  Ohio,  with- 
out first  obtaining  from  the  secretary  of  state  a  license  to  sell, 
any  convict  made  goods,  merchandise,  or  wares,  as  hereinafter 
provided/' 

By  the  subsequent  sections  of  the  act,  a  party  desiring  to  deal 
in  convict  made  goods  is  required  to  obtain  a  license  from  the 
secretary  of  state,  at  a  cost  of  five  hundred  dollars  per  an- 
num, which  must  be  posted  up  in  his  place  of  business,  to  give 
bond  with  two  good  sureties  in  the  sum  of  five  thousand  dollars, 
to  make  an  annual  report  of  his  purchases  and  sales,  stating 
prices  of  purchase  and  giving  names,  residences,  and  street  num- 
bers of  all  purchasers.  But  the  act  provides  that  it  shall  not 
affect  products  of  the  prisons  of  this  state.  The  penalty  for  a 
violation  of  the  act  is  a  fine  not  exceeding  one  thousand  dollars, 
nor  less  than  five  dollars  or  imprisonment  not  exceeding  one 
year,  nor  less  than  ten  days,  or  both  fine  and  imprisonment  at 
the  discretion  of  the  court;  one-half  of  the  fine  to  go  41°  to  the 
commissioner  of  labor  statistics  to  aid  in  such  prosecutions. 

It  is  urged  by  counsel  for  defendant  in  error  that  the  act 
is  in  conflict  with  that  part  of  section  8  of  article  1  of  the  con* 
stitution  of  the  United  States  which  provides  as  follows: 

"Sec.  8.  The  Congress  shall  have  power  .  ...  to  regulate 
commerce   ....  among  the  several  states.*' 

Counsel  for  plaintiff  in  error  claims  that  convict  made  goods 
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do  not  come  within  the  meaning  of  "commerce,"  as  that  word 
is  used  in  the  above  section,  and  thai  the  state  has  the  right  to 
protect  its  own  citizens,  laborers,  and  markets  against  an  inva- 
sion of  convict  made  goods. 

This  leads  to  an  inquiry  as  to  the  meaning  of  the  word  ''com- 
merce," as  used  in  the  constitution  of  the  United  States.  The 
proper  construction  to  be  placed  upon  the  word  as  applied  to 
different  transactions  has  often  been  before  the  supreme  court 
of  the  United  States,  which  court  alone  has  power  to  declare, 
finally,  its  legal  meaning. 

In  the  case  of  Kidd  v.  Pearson,  128  U.  S.  1,  it  is  said  that  the 
buying  and  selling,  and  the  transportation  incidental  thereto, 
constitutes  commerce.  And  in  County  of  Mobile  v.  Kimball, 
102  U.  S.  691,  702,  commerce  is  defined  as  follows:  '•'Com- 
merce with  foreign  countries  and  among  the  states,  strictly  con- 
sidered, consists  in  intercourse  and  traffic,  including  in  these 
terms  navigation,  and  the  transportation  and  transit  of  persons 
and  property,  as  well  as  the  purchase,  sale,  and  exchange  of 
commodities/' 

It  is  not  competent  for  a  state  legislature  to  declare  that  con- 
vict made  goods  are  not  articles  of  traffic  and  commerce,  and 
then  to  act  upon  such  42°  declaration,  and  discriminate  against 
such  goods,  or  exclude  them  from  the  state  by  unfriendly  leg- 
islation. Whatever  Congress,  either  by  silence  or  by  statute, 
recognizes  as  an  article  of  traffic  and  commerce,  must  be  so  re- 
ceived and  treated  by  the  several  states. 

There  is  no  act  of  Congress  declaring  that  convict  made 
goods  are  not  fit  for  traffic  and  commerce,  and  it  therefore  fol- 
lows that  such  goods  are  the  subject  of  commerce,  and  when 
transported  from  one  state  to  another  for  sale  or  exchange,  be- 
come articles  of  interstate  commerce,  and  entitled  to  be  pro- 
tected as  such;  and  any  discrimination  against  such  goods  in 
the  state  where  offered  for  sale  is  unconstitutional. 

That  convict  made  goods  are  articles  of  traffic  and  commerce, 
is  not  only  shown  by  the  failure  of  Congress  to  legislate  on  thu 
subject,  but  is  conceded  by  the  act  in  question;  because,  after 
talcing  out  and  paying  for  his  license,  no  restraint  is  laid  upon 
the  dealer,  but  he  is  left  free  to  buy  and  sell  as  he  pleases,  only 
so  that  he  reports  his  purchases  and  sales  annually,  to  the  end 
that  the  public  may  know  who  purchase  and  use  such  goods, 
and  if  need  be  boycott  them  for  so  doing.  The  act  therefore, 
by  its  terms,  concedes  that  such  goods  are  articles  of  traffic  and 
commerce. 
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It  is  well  settled  that  in  legal  effect  the  money  paid  for  • 
license  to  sell  goods  is  a  tax  upon  such  goods:  Brown  v.  Mary- 
land, 12  Wheat.  419;  Welton  v.  Missouri,  91  U.  S.  275;  Lelouj 
T.  Mobile,  127  TJ.  S.  640. 

As  the  act  in  question  provides  that  it  shall  not  affect  prot- 
racts of  the  prisons  of  this  state,  the  license  fee  of  five  hun- 
dred dollars  is  a  tax  or  duty  imposed  by  this  act  upon  eadk 
goods  when  4ai  imported  from  another  state,  and  is  clearly 
a  regulation  of  commerce  among  the  states,  and  an  attempt  im 
exercise  a  power  which  belongs  to  Congress  alone.  The  act  i\ 
therefore,  clearly  unconstitutional.: 

The  mere  silence  of  Congress  is  not  sufficient  to  authorial 
a  state  legislature  to  legislate  upon  a  subject  vested  by  the  -con- 
stitution in  Congress,  but  such  silence  is  to  be  regarded  as  evinc- 
ing the  intention  of  Congress  thait  the  power  shall  remain  when 
the  constitution  has  placed  it. 

To  give  a  state  legislature  power  to  legislate  in  such  cases 
requires  an  act  of  Congress  to  that  effect:  Leisy  v.  Hardin,  VB 
V.  S.  100;  Welton  v.  Missouri,  91  U.  S.  275. 

The  police  power  is  reserved  to  the  states,  and  they  have  the 
right  to  regulate  internal  trade,  so  as  to  protect  the  health  aai 
public  welfare  of  the  people,  but  this  power  cannot  be  ee  ex- 
tended as  to  encroach  upon  interstate  commerce;  and  whether 
any  particular  act  does  so  encroach  or  not,  is  a  question  for 
the  courts,  and,  in  the  determination  of  that  question,  the  su- 
preme court  of  the  United  States  refuses  to  be  bound  by  tin 
opinion  of  the  state  legislatures,  or  the  state  courts.  If  Ae 
act  is  in  its  effect  an  encroachment  upon  interstate  com«terc% 
though  expressed  to  be  a  regulation  under  the  state  police  powei^ 
the  federal  courts  hold  it  unconstitutional:  Leisy  v.  Haisfli^ 
135  U.  S.  100;  Minnesota  v.  Barber,  136  U.  S.  313. 

The  act  in  question  is  not  a  police  regulation,  but  an  at- 
tempt to  prevent,  or  at  least  discourage,  the  importation  of  con- 
vict made  goods  from  other  states,  and  thereby  protect  our  citi- 
zens, laborers,  and  markets  against  such  goods.  But,  if  w» 
are  in  a  condition  to  require  such  protection,  the  appeal  42*  for 
relief  must  be  made  to  Congress,  which  body  alone  has  the 
power  to  legally  grant  such  relief:  In  re  Bahrer,  140  U.  S.  itt. 
In  holding  the  act  in  question  to  be  in  conflict  with  the  eoi*- 
stitution,  we  obey  that  instrument  and  follow  a  long  line  of  de- 
cisions of  the  supreme  court  of  the  United  States:  Brennan  v. 
Titusville,  153  T7.  S.  289,  and  cases  there  cited. 
Judgment  affirmed. 
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INTERSTATE  COMMERCE— TAXATION  OF,  BY  STATE.— No 
state  has  a  right  to  lay  a  tax  oo  Interstate  commerce  In  any  form, 
whether  by  way  of  duties  laid  on  the  transportation  of  the  subjects 
•f  that  commerce,  or  on  the  receipts  derived  from  that  transporta- 
tion, or  on  the  occupation  or  business  of  carrying  it  on :  Osborne  v. 
State,  83  Fla.  162;  89  Am.  St  Rep.  99.  For  a  full  discussion  of  the 
subject  see  monographic  note  to  People  r.  Wemple,  27  Am.  St  Rep. 
109*63. 


State  v.  Guilbert. 

[M  Ohio  Btate,  675.] 

CONSTITUTIONAL  LAW.— DUE  PROCESS  OF  LAW  ex- 
tends to  all  adversary  rights  of  persons  in  property,  and  requires 
that  before  there  shall  be  a  judicial  determination  affecting  such 
lights,  process  to  obtain  jurisdiction  of  the  person  claiming  them 
shall  be  issued  and  served,  except  in  cases  where  the  statute  has 
provided  for  a  substituted  or  constructive  service. 

CONSTITUTIONAL  LAW— "TORRENS  SYSTEM  OF  LAK1> 
TITLES."— A  statute  providing  for  the  registration  of  land  titles,  and 
lor  the  determination  of  adverse  interests  in  land  upon  notice  by 
publication,  without  requiring  or  contemplating  that  summons  or 
equivalent  process  shall  issue  from  a  court  advising  those  who  claim 
an  interest  in  the  land  to  be  registered  that  their  alleged  Interest  Is 
to  be  the  subject  of  adjudication  in  the  proceedings  before  a  county 
recorder,  being  in  effect  the  "Torrens  system  of  land  titles,"  Is  uncon- 
stitutional and  void,  because  It  permits  the  divesting  of  vested  rights 
In  property  without  due  process  of  law,  and  because  it  permits  the 
taking  of  private  property  for  a  private  use  without  the  owner's 
consent  and  without  compensation,  and  because  it  attempts  to  con- 
fer judicial  power  upon  a  county  recorder  who  Is  a  purely  ministerial 
officer. 

Petition  for  a  writ  of  mandamus  alleging  that  the  defendants, 
who  are  state  officers,  are,  under  a  statute  entitled  "An  act  to 
provide  for  the  registration  of  land  titles  in  the  state  of  Ohio, 
and  to  simplify  and  facilitate  the  transfer  of  real  estate"  (93 
Ohio  Laws,  pp.  210-262),  charged  with  the  duty  of  preparing 
a  uniform  system  of  blank-books  in  order  to  carry  out  the  pur- 
poses of  said  statute,  and  of  furnishing  such  books  to  the  pro- 
bate judges  and  other  officers  in  the  several  counties  of  the 
•tate,  and  that  they  refused  to  perform  such  duty.  Plaintiff 
prayed  for  a  peremptory  writ  of  mandamus  commanding  the 
performance  of  such  duty.  Defendants  demurred  to  the  peti- 
tion. 

E.  H.  Fitch  and  Q.  Mallon,  for  the  plaintiff  in  error. 

X.  A.  Harrison  and  J.  K.  Richards,  for  the  defendants  in  error. 


SHAUCK,  J.  It  is  admitted  that  the  alleged  duty  is 
charged  upon  the  defendants  by  the  terms  of  the  act  cited. 
Whether  the  act  is  constitutional  is  the  only  question  raised  by 
{he  demurrer. 
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A  complete  analysis  of  the  one  hundred  and  sixty-eight  sec- 
tions of  the  act  would  not  be  practicable.  Present  purposes 
will  be  best  subserved  by  the  briefest  statement  of  its  pro- 
visions, which  will  bring  into  view  those  whose  validity  is  de- 
nied upon  constitutional  grounds.  It  provides  for  what  is 
usually  called  the  Torrens  system  of  land  titles,  with  some 
modification.  It  requires  assignees  and  trustees  for  the  benefit 
of  creditors  to  take  such  steps  as  will  bring  the  lands  in  their 
hands  within  its  operation.  It  authorizes  other  trustees  and 
executors  and  all  other  persons  claiming  to  be  the  owners  of 
land  to  take  such  steps.  It  provides  that  all  lands  once  brought 
within  its  operation  shall  so  remain.  In  its  general  scope  it  pro- 
vides that,  as  to  all  lands  within  its  operation,  the  registration 
of  title  shall  be  substituted  for  the  system  of  registering  deeds 
heretofore  in  operation  in  the  state,  and  that  every  registered 
title  shall  at  once  become  indefeasible  in  the  hands  of  the  nur- 
chaser  for  value  from  the  registered  owner.  The  proceedings 
by  which  such  registration  is  to  be  accomplished,  and  all  claims 
of  interest  in  the  lands  adverse  to  the  registered  owner  cut  ofi^ 
are  the  subject  of  the  earlier  sections  of  the  act. 

The  application  must  be  made  in  writing  filed  with  the  pro- 
bate judge  or  the  clerk  of  the  court  of  ea8  common  pleas  in  the 
county  where  the  land  is  situated.  The  substance  of  the  appli- 
cation is  prescribed  as  follows: 

"Sec.  7.  Every  application  must  contain  an  accurate  descrip- 
tion of  the  land,  the  amount,  nature,  and  kind  of  every  encum- 
brance; the  full  name  and  postofl&ce  address  of  the  persons 
owning  the  land  adjoining  the  land  sought  to  be  registered;  if 
occupied,  the  full  name  and  postofiice  address  of  the  occupant; 
the  kind  of  estate  he  holds  and  when  it  will  terminate,  and  all 
easements  and  inferior  estates  to  the  fee  simple,  either  in  law 
or  equity,  of  every  kind,  must  be  clearly  stated,  with  the  full 
names  and  poetoffice  addresses  of  the  persons  holding  such  es- 
tates. The  application  shall  contain  such  further  statements 
as  is  (are)  required  by  this  act,  or  may  be  required  by  the  court 
in  which  the  application  is  filed,  for  the  purpose  of  carrying 
out  the  provisions  of  this  act." 

Forms  of  application  are  prescribed  by  the  act. 

The  provisions  as  to  notice  are  as  follows: 

"Sec.  12.  Immediately  on  the  filing  of  such  application,  the 
court  shall  cause  the  applicant  to  give  notice  by  publication 
in  some  newspaper  of  general  circulation  in  said  county,  for 
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fht  period  of  four  consecutive  weeks,  inserted  once  t  week,  to 
•B  whom  it  may  concern. 

"Sec.  13.    The  notice  required  by  section  12  shall  be  in  sub- 
stantially the  following  form: 

"Form  3. 

*T*  whom  it  may  concern:  You  are  hereby  notified  that         ■ 
>  in  the  county  of and  state  of  Ohio,  did,  on  the 


—  ifay  of ,  A.  D.  189 —  file  with  the court  of  said 

county,  his  application  to  register  his  title  in  and  to  the  fol- 
lowing described  e04  lands  (here  briefly  describe  the  same,  giv- 
mg  township,  lot,  etc.,  in  substance  as  in  application),  and  that 

—  le  certified  as  the  registered  owner  thereof.  And  that  on  the 

—  iMj  of ,  A.  D.  189 — ,  at  —  o'clock,  —  m.,  at  the  said 

•sort,  in  the  —  of  —  in  said  county,  said  application  will  be 
heard,  and  order  taken  in  respect  thereto,  as  asked  in  said  ap- 
ffieation. 

"You  are  hereby  further  notified  that  if  you  have  or  claim  any 
crfste  or  interest  in,  or  any  lien  upon  said  lands,  or  know  of 
any  reasons  why  such  lands  should  not  be  registered,  or  wish  to 
lie  objections  thereto,  you  are  required  to  then  and  there  ap- 
ftsr  and  assert  your  claim,  and  file  your  objections  to  the  reg- 
irtry  of  said  land,  or  the  said  lands  will  be  ordered  registered 
brought  under  the  provisions  of  the  act  of  the  general  as- 

My  of  Ohio,  passed  the  —  day  of A.  D.  189 — ,  and 

thereafter  dealt  with  under  said  act  as  registered  land  and  yon 
will  thereafter  forever  be  debarred  and  stopped  from  setting  up 
claim  thereto,  or  therein  except  under  the  provisions  of 

id  act. 

"Sec.  14.  Immediately  on  the  first  publication  of  said  notice, 
flbe  publisher  shall  file  with  the  court  as  many  copies  of  the 
BoKce  as  the  court  may  require  for  service,  and  said  court  shall 
cause  the  applicant,  or  some  other  competent  person,  to  serve 
each  person  named  in  said  application,  resident  of  the  county, 
with  a  copy  of  said  notice.  And  persons  named  in  said  applica- 
tion, residents  without  the  county,  must  be  served  by  sending  a 
copy  of  said  notice  to  their  address  by  mail  Proof  of  service 
shall  be  made  by  the  sworn  affidavit  of  the  person  making  the 
mobc,  and  filed  with  the  court;  such  proof  must  show  that  such 
service  was  made  personally  or  by  mail,  at  least  twenty-one 
•••  (21)  days  before  the  day  so  fixed  for  the  hearing  of  the  ap- 
Bcation." 

Seferees  may  be  appointed  to  determine  questions  arising  on 
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applications.  Surveys  and  abstract  may  bo  required,  and  the 
"court  may  establish  rales  for  procuring  correct  abstracts  from 
responsible  parties/' 

The  duties  of  the  court  and  the  requirements  of  persons  noti- 
fied are  prescribed  in  sections  23  and  33,  as  follows: 

"Sec.  23.  Upon  the  hearing  of  an  application  to  register 
land,  the  court  or  referee  shall  carefully  examine  the  same,  to- 
gether with  all  records,  papers  and  surveys  pertaining  to  the 
title  of  said  applicant,  as  required  by  this  act,  and  if  the  state- 
ments therein  are  found  by  the  court  to  be  true,  and  that  the 
applicant  is  the  owner  thereof,  and  has  the  fee  simple  title  to 
the  land  therein  described,  and  that  all  of  the  provisions  of 
this  act  have  been  complied  with,  and  that  the  applicant  is  en- 
titled, under  .this  act,  to  have  the  title  of  said  land  registered, 
the  court  shall  order  that  said  lands  be  registered  and  brought 
under  the  provisions  of  this  act,  and  thereafter  dealt  with  as 
registered  land/' 

"Sec.  33.  Every  person  notified  either  personally,  or  by  ap- 
plication of  the  notice  required  by  section  12  of  this  act,  of  a 
filing  of  an  application  to  register  lands,  who  has  or  claims  to 
have  any  estate,  right,  title,  or  interest  in,  or  lien  upon,  the 
land  in  the  application  described,  or  any  part  thereof,  adverse 
to  the  applicant,  and  that  is  not  fully  admitted  in  the  applica- 
tion, shall,  on  or  before  the  day  set  for  the  hearing  of  the  ap- 
plication, set  forth  in  writing  their  respective  claims,  giving 
the  nature  and  particulars  thereof.  Such  written  eo6  statement 
shall  be  signed,  sworn  to,  and  filed  in  the  court,  on  or  before 
the  day  last  aforesaid/' 

Sections  34  and  35  prescribe  the  procedure  if  an  adverse 
claimant  appears,  and  the  right  to  take  an  appeal  or  prosecute 
error  is  prescribed  as  follows: 

"Sec.  36.  The  party  or  parties  aggrieved  by  the  finding,  judg- 
ment, order,  or  decree  of  the  court  provided  in  sections  34  and 
35,  and  68  and  69,  may  appeal,  or  prosecute  error,  direct  either 
from  the  court  of  common  pleas  or  probate  court,  in  such  man- 
ner as  is  provided  by  law,  to  the  circuit  court,  which  court  shall 
have  final  jurisdiction  in  such  cases,  and  no  petition  in  error 
therefrom  shall  be  allowed  to  be  filed  or  prosecuted/' 

The  orders  of  the  court  made  upon  the  application  are  to  be 
entered  upon  the  land  registration  docket,  and  it  "shall  be  con- 
clusive evidence  in  all  courts  of  the  state  of  the  facts  therein 
stated,  except  as  otherwise  provided  in  this  act."  The  order 
with  all  papers,  etc.,  is  then  to  be  transmitted  to  the  recorder 
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by  whom  the  land  is  registered   upon  "the   register  of   land 
tMes." 

The  general  results  of  registration  are  defined  in  the  follow- 
ing sections: 

"Sec.  72.  The  registered  owner  of  any  estate  or  interest,  in 
land  brought  under  this  act  shall,  except  in  case  of  fraud  to 
which  he  is  a  party,  or  of  the  person  through  whom  he  claims, 
without  valuable  consideration  paid  in  good  faith,  hold  the 
same  subject  only  to  such  estate,  mortgages,  liens,  charges,  and 
interests  as  may  be  noted  on  the  last  register  of  title  in  the  re- 
corder's office,  and  free  from  all  others,  except:  1.  Any  subsist- 
ing lease,  or  agreement  for  a  lease,  for  a  period  not  exceeding 
three  years,  607  where  there  is  an  actual  occupation  of  the  land 
under  the  lease.  The  term  lease  shall  include  a  verbal  letting. 
2.  All  public  highways  shall  be  deemed  to  be  excluded  from 
the  certificate.  3.  Any  tax  or  special  assessments  for  which  the 
sale  of  the  laud  has  not  been  had  at  the  date  of  the  certificate 
of  title.  4.  Such  rights  of  action  as  are  followed  by  this  act.  5. 
Liens,  claims,  or  rights  arising  or  existing  under  the  laws  of  the 
United  States,  which  the  statutes  of  Ohio  cannot  require  to  ap- 
pear of  record  upon  the  register. 

"Sec.  73.  Except  as  herein  otherwise  provided,  no  person 
taking  a  transfer  of  registered  land,  or  any  estate  or  interest 
therein,  or  of  any  charge  upon  the  same,  from  the  registered 
owner,  shall  be  held  to  inquire  into  the  circumstances  under 
which  or  the  consideration  for  which  such  owner,  or  any  pre- 
vious registered  owner,  was  registered,  or  be  affected  with  no- 
tice, actual  or  constructive,  of  any  unregistered  trust,  lien, 
claim,  demand,  or  interest  in  the  land. 

"Sec.  74.  In  the  case  of  fraud  any  person  defrauded  shall 
have  all  rights  and  remedies  that  he  would  have  had  if  the  land 
were  not  under  the  provisions  of  this  act,  provided  that  noth- 
ing contained  in  this  section  shall  affect  the  title  of  a  registered 
owner  who  has  taken  bona  fide  for  valuable  consideration,  or 
of  any  person  bona  fide  claiming  through  or  under  him. 

"Sec.  75.  If  a  deed  or  instrument  is  registered  which  is 
forged,  or  executed  by  a  person  under  legal  disability,  such 
registration  shall  be  void,  provided  that  the  title  of  a  registered 
owner  wm  who  has  taken  bona  fide  for  a  valuable  consideration, 
shall  not  be  affected  by  reason  that  he  claims  title  through  s>me 
one,  the  registration  of  whose  right  or  interest  was  void,  as 
provided  in  this  section. 

"Sec.  76.    No    unregistered   estate,   interest,   power,  right, 
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claim,  contract,  or  trust  shall  prevail  against  the  title  of  a  regis- 
tered owner  taking  bona  fide  for  valuable  consideration,  or  of 
any  person  bona  fide  claiming  through  or  under  him. 

"Sec.  77.  Knowledge  of  the  existence  of  any  unregistered 
estate,  interest,  power,  right,  claim,  contract,  or  trust  shall  not 
be  evidence  of  want  of  bona  fides  so  as  to  affect  the  title  of 
any  registered  owner. 

"Sec.  78.  After  the  land  has  been  registered  no  title  thereto 
adverse,  or  in  derogation  of  the  title  cf  the  registered  owner 
shall  be  acquired  by  any  length  of  possession.  Nor  shall  any 
interest  in  registered  land  be  acquired  except  in  accordance  with 
the  provisions  of  this  act.  No  land  once  brought  under  and 
made  subject  to  the  provisions  of  this  act  shall  ever  be  with- 
drawn therefrom. 

"Sec.  79.  The  register  of  title  of  any  land,  and  the  certifi- 
cate of  title,  and  duly  certified  copies  thereof,  shall,  except  aa 
herein  otherwise  provided,  be  received  in  all  courts  as  evidence 
of  the  facts  therein  stated,  and,  except  where  attacked  for  fraud, 
as  in  this  act  provided,  as  conclusive  evidence  that  the  person 
named  therein  as  owner  is  entitled  to  the  land  for  the  estate  or 
interest  therein  specified. 

"Sec.  80.  All  dealings  with  land,  or  any  estate  or  interest 
therein,  after  the  same  has  been  60°  brought  under  this  act,  and 
all  liens,  encumbrances,  and  charges  upon  the  same,  subsequent 
to  the  first  registration  thereof,  shall  be  deemed  to  be  subject 
to  the  terms  of  this  act,  and  to  such  amendments  and  alterations 
as  may  hereafter  be  made;  and  whenever  a  memorial  has  been 
entered  as  permitted  by  this  act,  the  recorder  shall  carry  the 
same  forward  upon  the  register,  and  all  certificates  of  title,  un- 
til the  same  is  canceled  upon  the  register,  as  authorized  by  this 
act.  The  bringing  of  land  under  this  act  shall  imply  an  agree- 
ment, which  shall  run  with  the  land,  that  the  same  shall  be 
subject  to  the  terms  of  that  act,  and  all  amendments  and  altera- 
tions thereof. 

"Sec.  81.  The  decree  of  the  court  ordering  registration  shall 
be  in  the  nature  of  a  decree  in  rem,  and  shall  be  final  and  con- 
clusive as  against  the  right  of  every  and  all  persons,  known  and 
unknown,  to  assert  any  estate,  interest,  claim,  lien,  or  demand, 
of  any  nature  or  kind  whatever,  against  the  land  so  ordered 
registered,  except  as  provided  in  this  act. 

"Sec.  82.    Any  person  not  having  actual  notice  of  the  pro- 
ceedings to  register  land  as  provided  in  this  act  may,  at  any. 
time  within  five  years  from  the  date  of  the  entering  of  the  de- 
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<ree  of  registration,  but  not  thereafter,  bring  an  action  in  the 
court  where  such  decree  was  altered,  to  establish  his  right, 
daim,  or  demand  against  such  land.  Provided,  however,  before 
«uch  action  shall  proceed,  it  must  be  made  to  appear  to  the 
-court  that  the  person  bringing  such  action,  or  those  under  whom 
he  claims,  had  no  actual  notice  thereof  in  time  to  appear  and 
file  his  objections,  or  assert  his  claim. 

•*•  "Sec.  83.  The  action  provided  for  in  the  last  preceding 
section  shall  in  no  way  affect  or  disturb  the  rights  of  any  person 
in  said  land,  acquired  subsequent  to  the  registration  thereof 
bona  fide  and  without  knowledge,  and  for  a  valuable  considera- 
tion." 

The  lands  of  a  deceased  owner,  whether  testate  or  intestate, 
shall  pass  to  his  personal  representatives,  "and  the  same  shall 
be  administered  in  like  manner  as  personal  property."  Sec- 
tions 91  and  104,  inclusive,  contain  other  provisions  with  refer- 
ence to  transmission  and  administration.  Sections  105  and  111, 
inclusive,  provide  for  mortgages,  leases,  and  encumbrances  on 
registered  lands,  and  sections  112  to  123,  inclusive,  regulate 
judgment  and  other  statutory  liens,  partition  and  judicial  sales 
•and  prescribe  the  duties  of  receivers  and  master  commissioners. 

Section  124  is  as  follows:  "Assignees,  or  trustees  for  the 
benefit  of  creditors,  and  commissioners  of  insolvent  debtors, 
holding  title  to  unregistered  land  from  the  assignor,  shall  make 
application,  as  provided  under  this  act,  to  bring  such  land  upon 
the  register  of  title." 

The  act  in  terms  confers  upon  the  recorder  authority  with 
respect  to  the  discharge  of  mortgage  and  other  liens  and  the 
correction  of  errors,  and  provides  for  appeals  from  his  decision 
regarding  such  errors  as  follows: 

"Sec.  125.  When  any  registered  mortgage,  encumbrance,  or 
-charge  is  satisfied  in  whole  or  in  part,  it  shall  be  the  duty  of 
the  mortgagee,  encumbrancee,  assignee,  or  other  person  author- 
ized by  law  to  discharge  the  same,  to  forthwith  file  with  the 
recorder  a  certificate  of  satisfaction,  in  whole  or  in  part,  as  the 
•case  may  be,  executed  C11  according  to  law,  and  the  recorder 
-shall  enter  such  satisfaction  upon  the  register.  In  the  case  of 
-failure  of  the  mortgagee,  or  other  person,  to  certify  such  satis- 
faction, then  the  mortgagor,  or  other  person  entitled  to  such 
-discharge,  may  ask  proof  of  the  same  ^before  the  recorder;  no- 
tice thereof,  either  actual  or  constructive  having  been  given 
"to  the  person  holding  the  security,  and  upon  the  recorder  being 
-satisfied  that  such  mortgage  or  other  charge  has  been  satisfied, 
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as  claimed,  he  shall  enter  such  satisfaction  on  the  register,  and 
indorse  the  same  upon  the  certificate  of  title." 

"Sec.  128.  When  any  lien  shall  cease  to  be  operative  in  law, 
by  reason  of  limitation  of  time,  proof  of  the  same  may  be  made, 
on  proper  application  being  tiled  with  the  recorder,  and  the 
persons  6hown  to  be  interested  notified  of  such  application  in 
the  manner  provided  by  this  act  If  the  recorder  shall  be  satis- 
fied that  the  lien  is  without  force  in  law,  by  reason  of  lapse  of 
time,  he  shall  enter  such  discharge  upon  the  register  and  the 
same  shall  be  prima  facie  evidence  thereof." 

"Sec.  131.  Whenever  it  appears  that  there  is  an  error  or 
omission'  in  any  certificate  or  memorandum  or  memorial,  or 
that  any  memorandum  or  memorial  has  been  made,  entered,  and 
indorsed,  or  certificate  entered  or  issued  by  mistake,  the  re- 
corder may,  on  his  own  motion,  or  upon  the  application  of  any 
person  interested,  summon  all  persons  registered  as  interested 
in  the  lands  to  which  such  certificate,  memorandum,  or 
memorial  has  been  made  relates  to  appear  at  an  appointed  time, 
and  produce  their  certificates  of  (or)  registered  instruments, 
and  if,  at  the  appointed  time,  the  recorder  shall  find  such  error 
or  omission  or  mistake  to  exist  and  that  no  rights  of  bona  fide 
purchasers  ttlse  or  lienholders  for  value  have  intervened  whereby 
his  or  their  estate  or  interest  shall  be  impaired  by  the  correc- 
tion of  such  error,  omission,  or  mistake,  he  shall,  if  no  appeal 
is  taken  as  provided  in  the  next  section,  correct  such  error  or 
mistake,  or  supply  the  omission,  and  may  direct  the  cancella- 
tion of  any  certificate  or  registered  instrument  or  any  mem- 
orandum or  memorial  entered  upon  the  registration  book,  or 
indorsed  upon  the  registered  instrument  or  certificate,  by  mis- 
take. 

"Sec.  132.  Any  person  aggrieved  by  the  finding  of  the  re- 
corder for  or  against  the  existence  of  such  error,  omission,  or 
mistake  may  appeal  from  the  decision  of  the  recorder  to  the 
court  of  common  pleas  or  probate  court,  on  giving  bond  to  the 
acceptance  of  the  recorder  as  provided  by  law  in  other  cases 
for  appeal,  within  ten  days  of  the  date  of  such  finding,  and  the 
recorder  shall  make  out  and  deliver  to  the  clerk  of  the  court  of 
common  pleas  or  probate  court  immediately  a  transcript  of  his 
proceedings  in  such  matter,  and  shall  make  a  notation  of  such 
appeal  upon  the  register  of  title.  When  such  appeal  is  deter- 
mined, the  court  shall  forthwith  cause  a  certified  copy  of  such 
judgment  or  decree  to  be  filed  with  the  recorder,  and  the  judg- 
ment of  the  court  shall  be  final  and  conclusive/' 
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The  material  provisions  of  the  act  concerning  the  assurance 

fund  are: 

"Sec.  144.  Upon  the  first  bringing  of  land  under  the  opera- 
tion of  this  act  as  hereinbefore  provided,  and  upon  the  issu- 
ance of  a  certificate  of  title  pursuant  to  section  (142)  one  hun- 
dred and  forty-two,  shall  be  paid  to  the  recorder  one-tenth  of 
one  per  cent  of  the  value  of  such  land  as  appraised  for  taxation, 
for  the  purpose  of  an  assurance  °18  fund  under  this  act.  All 
sums  of  money  so  received  as  provided  in  this  section  shall  be 
paid  on  the  first  Monday  of  each  and  every  month  to  the  county 
treasurer  of  his  county." 

Section  145  prescribes  how  the  fund  shall  be  invested. 

"Sec.  146.  Any  person  deprived  of  land,  or  of  any  estates 
or  interest  therein,  in  consequence  of  fraud  or  misrepresenta- 
tion in  bringing  such  land  under  the  operation  of  this  act,  hav- 
ing had  no  notice  of  the  proceedings,  or  by  the  registration  of 
any  other  person  as  owner  of  such  lands,  estate,  or  interest,  or 
in  consequence  of  any  error,  omission,  mistake,  or  misdescrip- 
tion in  any  certificate  of  title,  or  in  any  entry  or  memorandum 
in  the  register  of  titles,  or  by  being  omitted  in  proof  of  heirship 
or  certificate  thereof  as  provided  in  section  (98)  ninety-eight  of 
this  act  may,  at  any  time  within  four  years  from  the  date  of 
the  discovery  of  such  fraud,  error,  omission,  mistake,  or  misde- 
scription, bring  an  action  in  any  court  of  competent  jurisdic- 
tion, for  the  recovery  of  the  damages  so  by  him  sustained, 
against  the  person  or  persons  committing  such  fraud,  or  respon- 
sible for  such  error,  omission,  mistake,  or  misdescription  in  any 
certificate  of  title,  or  in  any  entry  or  memorandum  on  the  reg- 
ister of  title.  In  any  such  action,  the  county  treasurer  must 
be  made  a  defendant,  and  all  persons  against  whom  the  plaintiff 
claims  the  right  to  pursue  for  damages  must  be  made  defend- 
ant to  the  action.    And  if  this  be  not  done,  such  persons  shall 

thereby  be  discharged  from  liability  for  damages  in  the  prem- 

•  __ 
ises. 

"Sec.  147.  If  such  action  be  for  the  recovery  of  loss  or  dam- 
age only  through  an  omission,  mistake,  or  misfeasance  of  the 
recorder  or  any  614  deputy  or  clerk  of  the  recorder  in  the  per- 
formance of  their  respective  duties  under  the  provisions  of  this 
act,  the  recorder  alone  need  be  made  defendant  with  the  county 
treasurer;  but  if  such  action  be  brought  for  loss  or  damage  aris- 
ing from  the  fraud  or  wrongful  act  of  some  person  or  persons 
other  than  the  recorder,  his  deputies  or  clerks,  then  such  action 
shall  be  brought  against  only  the  county  treasurer,  and  such 
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person  or  persons  aforesaid.  In  any  such  action,  the  defendant 
or  defendants,  other  than  the  county  treasurer,  shall  be  primar- 
ily liable  when  recovery  is  had,  and  final  judgment  shall  not  be 
entered  against  the  county  treasurer  until  execution  against  the 
other  defendants  shall  be  returned  unsatisfied  in  whole  or  in 
part,  and  the  officer  returning  the  execution  shall  certify  that 
the  amount  still  due  on  the  execution  cannot  be  collected  ex- 
cept by  a  resort  to  the  assurance  fund.  The  court  being  satis- 
fied of  the  truth  of  such  return,  made  upon  proper  showing, 
shall  order  the  amount  of  the  execution  and  costs,  or  such  part 
as  shall  remain  unpaid,  to  be  paid  by  the  county  treasurer  out 
of  the  assurance  fund.  It  shall  be  the  duty  of  the  prosecuting 
attorney  of  the  county,  or  the  county  solicitor  if  there  be  one, 
to  appear  and  defend  all  suits  that  may  affect  such  assurance 
fund. 

"Sec.  148.  Nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  leave  subject  to  action  for  recovery  of  damages,  as 
aforesaid,  any  bona  fide  purchaser,  mortgagee,  or  other  holder 
of  a  lien,  charge,  or  interest,  for  a  valuable  consideration,  on 
land  brought  under  this  act  on  the  plea  that  his  vendor,  mort- 
gagor, or  person  creating  such  lien,  charge,  or  interest  may 
have  been  registered  as  proprietor  through  fraud,  error,  or 
omission,  or  **5  may  have  derived  from  or  through  a  person 
registered  as  owner  through  fraud,  error,  or  omission. 

"Sec.  149.  In  case  the  person  primarily  liable  as  provided  in 
section  150,  and  against  whom  such  action  of  damages  is  di- 
rected to  be  brought,  as  aforesaid,  shall  be  dead  or  cannot  be 
found  in  this  state,  then,  in  such  case,  it  shall  be  lawful  to  bring 
such  action  for  damages  against  the  county  treasurer  of  the 
county  in  which  the  land  may  be  situated,  as  defendant,  for  the 
purpose  of  recovering  the  amount  of  said  damages  and  costs 
against  the  assurance  fund.  In  such  case,  if  final  judgment  be 
recovered,  the  county  treasurer,  upon  the  receipt  of  a  certificate 
of  the  court  before  which  said  action  was  tried  shall  pay  the 
amount  of  such  damages  and  costs  as  may  be  awarded,  and 
charge  the  same  to  the  account  of  the  assurance  fund.  All  ac- 
tions involving  the  assurance  fund  shall  be  brought  in  the 
countv  where  the  land  is  situated. 

"Sec.  150.  Whenever  any  money  has  been  paid  by  any 
county  treasurer  out  of  the  county  assurance  fund,  as  in  this  act 
provided,  the  county  treasurer  of  such  county  may  bring  an  ac- 
tion and  institute  proceedings  in  any  court  of  competent  juris- 
diction against  the  person  or  persons  primarily  liable  for  such 
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damages  and  costs,  to  reimburse  such  assurance  fond;  or,  should 
such  person  or  persona  be  dead,  such  treasurer  may  proceed 
against  his  or  their  estates.  It  shall  he  his  duty  to  bring  such 
action  or  institute  proceedings  in  erery  case  where  there  may 
be  a  reasonable  probability  for  reimbursing  such  assurance  fund 
in  whole  or  in  part" 

Section  151  limits  the  action  authorized  by  sections  146  and 
147  to  ten  years. 

•*•  Whatever  may  be  thought  of  the  burdens  of  fees  anil 
costs  which  the  act  lays  upon  the  estates  of  deceased  persons 
and  insolvents,  or  of  its  probable  effect  to  disturb  titles  that 
are  now  well  settled,  it  must  be  deemed  a  valid  enactment,  un- 
less, in  some  of  its  substantial  provisions,  it  transcends  the  limi- 
tations which  the  constitution  has  placed  upon  the  exercise  of 
legislative  power,  or  invades  some  guaranty  which  it  has  erected 
to  the  ownership  and  enjoyment  of  property. 

Counsel  for  the  defendants  deny  the  validity  of  the  act  upon 
the  following  grounds:  Because  it  provides  for  cutting  off  vested 
interests  in  property  without  due  course  of  law  in  violation  of 
section  16  of  the  bill  of  rights;  because  rt  provides  for  the  tak- 
ing of  private  property  for  private  purposes  without  the  own- 
er's consent  in  violation  of  section  19  of  the  bill  of  rights;  be- 
cause it  provides  for  the  exercise  of  judicial  power  by  the  re- 
corder in  violation  of  section  1  of  article  4  of  the  constitution 
which  vests  all  such  power  in  the  courts  of  the  state;  because, 
being  a  law  of  a  general  nature  and  not  having  a  uniform  opera- 
tion throughout  the  state,  it  violates  section  26  of  article  2  of 
the  constitution;  and  because  it  impairs  the  obligation  of  con- 
tracts in  violation  of  section  28  of  article  2  of  the  constitution 
of  the  state  and  section  10  of  article  1  of  the  constitution  of  the 
United  States. 

The  constitutional  guaranty  invoked  by  the  first  objection  is 
of  a  remedy  per  legem  terrae  as  it  was  expressed  in  Magna 
Charta,  or  according  to  the  law  of  the  land,  or  by  due  process  of 
law,  or  by  due  course  of  law  as  it  is  expressed  in  equivalent 
phrases  in  the  several  constitutions  of  the  American  states.  Tt 
is  no  longer  questioned  that  the  eiT  guaranty  operates  as  a 
limitation  upon  both  judicial  and  legislative  authority.  In  Nor- 
man v.  Heist,  5  Watts  &  S.  171,  40  Am.  Dec.  493,  Chief  Justice 
Gibson  concisely  declared  its  purpose  to  be  "to  exclude  arbitrary 
power  from  every  branch  of  the  government":  Coolers  Con- 
stitutional Limitations,  432.  The  precise  objection  ursyed 
against  the  act  in  this  regard  is,  that  it  provides  for  the  divest- 
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ing  of  rights  in  property  by  the  proceeding  to  register  without 
the  issuance  and  service  of  summons  according  to  the  law  of 
the  land.  The  act  does  not  require  a  petition  or  bill  such  as  i» 
appropriate  in  suits  between  adversary  parties,  nor  does  it  re- 
quire or  contemplate  that  a  summons  or  equivalent  preliminary 
process  shall  issue  from  the  court  advising  those  who  claim 
interest  in  the  land  to  be  registered  that  their  alleged  interests 
are  to  be  the  subject  of  adjudication  in  the  proceeding.  Both 
by  the  terms  of  the  act  and  by  the  form  which  it  prescribes,  the 
only  notice  required  is  to  be  given  by  the  applicant.  In  the 
notice  so  required  to  be  given  no  one  claiming  an  interest  ad* 
Terse  to  that  of  the  applicant  to  be  named,  although  the 
names,  places  of  residence,  and  alleged  interests  of  all  who  may 
claim  adversely  are  known.  The  terms  of  the  act  require  that 
the  court  shall  cause  the  applicant,  or  some  other  competent 
person,  to  serve  each  person  named  in  the  application,  resident 
of  the  county,  with  a  copy  of  the  printed  notice.  All  persons 
named  in  the  application,  resident  without  the  county  though 
within  the  state,  shall  be  served  by  sending  copies  of  such  no- 
tice to  their  addresses  by  mail.  Only  those  who  are  named  in 
the  application  are  required  to  be  served  even  in  this  manner; 
Bef  erence  to  section  7,  providing  what  the  application  shall  con- 
tain, 618  and  to  its  form  as  prescribed  in  section  8,  shows  that 
the  persons  to  be  thus  named  and  served  are  the  owners  of  the 
land  adjoining  that  sought  to  be  registered,  the  occupant  of 
the  laud  to  be  registered,  if  it  is  occupied,  and  the  holders  of 
easements  and  estates  inferior  to  the  fee  simple.  One  known 
to  claim  the  title  in  fee  simple  adversely  to  the  applicant  need 
not  be  named  in  the  application,  nor  receive  a  copy  of  the  no- 
tice, though  his  place  of  residence  may  be  within  the  county 
and  known.  As  to  him  the  only  requirement  is  that  he  may 
have  a  chance  to  see  a  notice  signed  by  the  applicant,  addressed 
"To  whom  it  may  concern,"  containing  a  brief  description  of 
the  land  to  be  registered,  and  published  in  any  newspaper  of 
general  circulation  within  the  county.  That  this  is  sufficient 
notice  to  those  who  are  interested  in  the  adjoining  property  is 
not  denied. 

Is  it  such  notice  as  the  law  of  the  land  requires  to  be  given 
to  persons  claiming  interests  in  property  of  the  pendency  of  a 
judicial  proceeding,  in  which  such  interests  are  to  be  the  sub- 
ject of  adjudication,  and  in  which,  unless  they  appear,  a  de- 
cree will  be  entered  precluding  their  further  assertion?  It  is 
Mid  that  it  is,  because  the  proceeding  to  register  land  under 
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the  act  ib  in  rem.  Whether  it  is  in  rem  or  in  personam  is  deter- 
mined by  its  nature  and  purpose.  To  say  that  the  legislature 
may  prescribe  such  notice  as  is  appropriate  to  proceedings  in 
rem  and  thus  invest  the  proceeding  with  that  character  is  to 
affirm  its  power  to  annul  the  constitutional  requirement.  In 
this  aspect  of  the  case,  and  considering  the  effect  of  regis- 
tration upon  interests  adverse  to  those  of  the  applicant, 
the  proceeding  to  register  does  not,  in  any  substantial  re- 
spect, differ  from  a  suit  quia  a19  timet  to  settle  title.  It  bean 
the  least  possible  analogy  to  a#  proceeding  in  rem.  The  res  is 
not  taken  into  the  possession  of  an  officer  of  the  court  No 
charge  or  lien  is  asserted  against  it 

It  is  ndt  to  be  sold  with  a  view  to  the  distribution  of  its  pro- 
ceeds, and  it  partakes,  therefore,  less  of  the  nature  of  a  pro- 
ceeding in  rem  than  does  the  foreclosure  of  a  mortgage.  The 
land  is  not  a  thing  of  shifting  situs  like  a  ship,  against  which 
obligations  may  accrue  to-day  in  one  jurisdiction  and  to-morrow 
in  another.  The  status  of  the  land  is  not  changed  by  registra- 
tion. The  substantial  thing  determined  by  registration  is,  that 
the  person  who  makes  the  application  has  a  right  of  property 
in  the  land  to  the  exclusion  of  all  other  persons.  The  judicial 
force  of  the  proceeding  is  wholly  expended  in  a  conclusive  de- 
termination of  the  rights  of  persons  in  the  land.  Except  when 
the  land  is  occupied  by  one  who  claims  adversely  to  the  appli- 
cation the  questions  determined  in  registration  are  such  as  both 
before  and  since  the  adoption  of  the  constitution  have  been  de- 
termined by  courts  of  equity;  and  their  decrees  much  more  dis- 
tinctly than  the  judgments  of  courts  of  law  operate  upon  per- 
sons. 

To  authorize  a  court  to  determine  the  adverse  claims  of  par- 
ties touching  their  right  in  things,  judicial  process  is  indispen- 
sable. Judicial  process,  in  its  largest  sense,  comprehends  all 
the  acts  of  the  court  from  the  beginning  of  the  proceeding  to 
its  end.  In  a  narrower  sense  it  is  "the  means  of  compelling  a 
defendant  to  appear  in  court,  after  suing  out  the  original  writ, 
in  civil  and  after  indictment  in  criminal  cases":  Bonvier's  Law 
Dictionary.  In  every  sense  it  is  the  act  of  the  court.  This  act 
does  not  contemplate  process.  The  notice  which  it  prescribes  *** 
is  the  notice  of  the  law  of  admiralty.  The  process  required  by 
law  of  the  land  is  the  process  of  the  common  law. 

In  Webster  v.  Reid,  11  How.  437,  the  court  considered  the 
validity  of  a  judgment  rendered  in  proceedings  under  an  act 
which  attempted  to  authorize   the   quieting  of  titles  in   suits 
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against  defendants  to  be  designated  as  "owners  of  the  half- 
breed  lands  lying  in  Lee  comity,"  and  notice  to  be  given  by  pub- 
lication. Justice  McLean,  in  the  opinion  said:  "These  suits 
were  not  proceedings  in  rem  against  the  land,  but  in  personam 
against  the  owners  of  it  Whether  they  all  resided  within  the 
territory  or  not  does  not  appear,  nor  is  it  a  matter  of  any  im- 
portance. No  person  is  required  to  answer  in  a  suit  on  whom 
process  has  not  been  served,  or  whose  property  has  not  been 
attached.  In  this  case  there  was  no  personal  notice,  nor  at- 
tachment or  other  proceeding  against  the  land,  until  after  the 
judgments.  The  judgments  are,  therefore,  nullities":  Brown  v. 
Board  of  Levee  Commrs.,  50  Miss.  471. 

That  the  legislature  may  provide  for  a  substituted  service  of 
judicial  process,  when  it  is  required  by  necessity,  is  not  doubted. 
If ,  in  a  suit  to  adjudicate  the  rights  of  persons  in  property 
within  the  state,  a  defendant  resides  without  the  state,  such  ne- 
cessity is  apparent,  for  the  process  of  the  state  has  no  efficacy 
beyond  its  borders.    Other  cases  of  necessity  are  recognized. 

The  principle  is  that  the  state  may  provide  for  the  adjudication 
of  all  adversary  rights  of  persons  in  property  within  its  border*, 
and,  to  the  end  that  such  jurisdiction  may  b$  complete,  the 
legislature  may  provide  a  substituted  service  of  process  for  cases 
in  which  actual  service  cannot  be  made. 

•**  In  such  cases  nothing  more  is  required  by  the  law  of  the 
land  than  that  the  substituted  service  shall  be  such  as>  in  the 
exercise  of  legislative  discretion  shall  be  found  most  apt  to  ac- 
complish the  purposes  of  actual  service:  Shepherd  v.  Ware,  16 
Minn.  174;  24  Am.  St  Kep.  212.  Surely,  these  views  will  sur- 
prise no  one  who  is  familiar  with  the  legislative  history  of  the 
state. 

Section  55  of  the  Civil  Code  enacted' in  1853  is  now  in  force 
as  section  50.35  of  the  Revised  Statutes.  It  provides:  "A  civil 
action  must  be  commenced  by  filing  in  the  office  of  the  clerk 
of  the  proper  court  a  petition,  and  causing  a  summons  to  be  is- 
sued thereon."'  The  subsequent  sections  of  the  chapter  relate 
to  the  service  of  the  summons  so  required  to  be  issued.  Their 
provisions  for  a  substituted  or  constructive  service  relate  wholly 
to  cases  in  which  actual  service  is  impracticable.  In  these  re- 
spects the  provisions  of  the  code  continue  the  formeT  practice 
pursued  since  the  organization  of  the  state.  We  know  of  no  in- 
stance prior  to  the  passage  of  this  act  in  which  there  was  a  de- 
parture from  the  views  clearly  stated  by  Judge  Cooley  (Coolers 
Constitutional  Limitations,  6th  ed.,  452):   "In  judicial  investi- 
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gations,  the  law  of  the  land  requires  an  opportunity  for  a  trial; 
and  there  can  be  no  trial  if  only  one  party  is  suffered  to  pro- 
duce his  proofs.  The  most  formal  conveyance  may  be  a  fraud 
or  a  forgery;  public  officers  may  connive  with  rogues  to  rob  the 
citizen  of  his  property;  witnesses  may  testify  or  officers  certify 
falsely,  and  records  may  be  collusively  manufactured  for  dis- 
honest purposes;  and  that  legislation  which  would  preclude  the 
fraud  or  wrong  being  shown,  and  deprive  the  party  wronged  of 
all  remedy,  has  no  ttaa  justification  in  the  principles  of  natural 
justice  or  of  constitutional  law." 

If  it  is  borne  in  mind  that  the  questions  here  considered  con- 
cern the  adversary  rights  of  persons  in  property,  it  will  suffi- 
ciently distinguish  the  cases  which  involve  the  police  power,  or 
the  right  of  eminent  domain  or  the  right  of  taxation. 

Perhaps  a  more  extended  consideration  than  waa  necessary 
has  been  given  to  this  particular  question,  since  the  provisions 
of  the  act  and  the  briefs  suggest  the  consciousness  of  those  who 
framed  it  and  those  who  defend  it,  that  it  does  not  meet  the 
constitutional  requirement  as  to  due  process  of  law.  In  one 
of  the  briefs  submitted  for  the  plaintiff  it  is  said:  'The  act 
contemplates  no  adjudication  as  to  the  title.  The  applicant  can- 
not be  adjudged  to  have  a  good  title  as  against  B  or  C,  or  un- 
known parties  in  which  a  right  of  ownership  appears.  If  there 
is  any  adverse  interests,  or  the  possibility  of  conflicting  rights, 
he  is  relegated  to  other  courts  and  other  proceedings  to  try  such 
issues.  The  court  considers  only  the  status  of  the  res.  If  the 
applicant  is  not  found  to  be  the  undisputed  owner  of  the  prop- 
erty in  fee  simple,  his  title  is  not  registered." 

This  view  of  the  act  is  opposed  to  its  provisions  and  obvious 
import.  In  the  prescribed  notice  "to  whom  it  may  concern*  is 
the  authorized  declaration  that  those  thus  notified  "will  b« 
thereafter  forever  debarred  from  setting  up  any  claim/'  etc.  Not 
recurring  to  other  provisions  of  the  act  which  provide  for  the 
indefeasibility  of  the  registered  title,  section  74  makes  it  in- 
defeasible in  one  who  has  purchased  for  a  valuable  considera- 
tion from  one  who  has  procured  registration  by  fraud.  Section 
75  imparts  the  c*8  same  character  to  the  title  of  such  a  pur- 
chaser from  one  who  has  secured  registration  by  forgery  of  a 
deed  of  the  real  owner;  and  section  76  provides  that  uno  un- 
registered estate  shall  avail  against  the  title  of  a  registered 
owner  taking  bona  fide,"'  etc.  How  is  it  to  be  known  that  the 
applicant  is  the  "undisputed  owner"  until  adversary  parties  are 
served  with  process  and  afforded  an  opportunity  to  say  for  them- 
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selves  whether  they  dispute  the  claim  of  the  plaintiff  or  appli- 
cant? However  effective  the  separation  of  disputants  may  be 
in  the  prevention  of  street  broils,  in  the  judicial  determination 
of  their  disputes,  the  law  of  the  land  requires  that  they  be 
brought  together. 

The  provisions  of  the  act  with  respect  to  an  "assurance  fund" 
attract  attention  in  this  connection.  Those  for  whose  indemnity 
this  fund  is  raised  are  described  in  section  146:  "Any  person, 
deprived  of  land,  or  of  any  estates  or  interest  therein,  in  conse- 
quence of  fraud  or  misrepresentation  in  bringing  such  land  un- 
der the  operation  of  this  act,  having  had  no  notice  of  the  pro- 
ceedings, or  by  the  registration  of  any  other  person  as  owner  of 
such  lands,  estate,  or  interest,  or  in  consequence  of  any  error, 
omission,  mistake,  or  misdescription  in  any  certificate  of  title, 
or  in  any  entry  or  memorandum  in  the  register  of  titles,  or  by 
being  omitted  in  proof  of  heirship  or  certificate  thereof  as  pro- 
vided in  section  (98)  ninety-eight  of  this  act  may/'  resort  to  the 
fund  within  the  time  and  in  the  manner  specified.  It  is  not 
likely  that  the  legislature  has  thought  itself  authorized  to  pro- 
vide for  making  whole  those  who  have  been  defeated  in  judicial 
proceedings  of  an  adversary  character,  involving  only  private 
rights,  and  conducted  according  to  the  law  of  the  land.  The 
terms  °24  of  these  sections  of  the  act  show  that  the  fund  is  to 
be  raised  to  indemnify  those  whose  lands  have  been  wrongfully 
wrested  from  them  under  the  earlier  provisions  of  the  act,  and 
without  due  process  of  law.  When  the  provisions  of  the  con- 
stitution axe  applied  to  this  penitential  scheme,  it  at  once  be- 
comes apparent  that  it  is  both  inadequate  and  forbidden.  Sec- 
tion 19  of  the  bill  of  rights  ordains:  "Private  property  shall 
ever  be  held  inviolate,  but  subservient  to  the  public  welfare. 
When  taken  in  time  of  war  or  other  public  exigency  imperative- 
ly requiring  its  immediate  seizure,  or  for  the  purpose  of  making 
or  repairing  roads  which  shall  be  open  to  the  public  without 
charge,  a  compensation  shall  be  made  to  the  owner  in  money, 
and  in  all  other  cases,  where  private  property  shall  be  taken  for 
a  public  use,  a  compensation  therefor  shall  first  be  made  in 
money  or  first  secured  by  a  deposit  of  money/' 

This  act  is  said  to  be  a  rebuke  to  those  who  have  inherited 
from  feudal  times  the  conceit  that  property  in  lands  is  especi- 
ally sacred.  That  property  in  lands  has  been  more  secure  than 
property  in  chattels  has  resulted  necessarily  from  the  fact  that 
they  are  not  the  subject  of  conflagrations  or  larceny.  Some  con- 
tribution to  the  equality  of  insecurity  of  property  of  the  two 
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classes  may  be  found  in  those  provisions  of  the  act  which  look 
to  the  administration  and  distribution  of  the  lands  of  deceased 
persons  as  though  they  were  chattels.  But  property  in  all  of  its 
subjects  is  equally  sacred  under  the  protection  of  this  section 
of  the  bill  of  rights.  To  permit  its  abrogation  would  equally 
expose  all  descriptions  of  property  to  spoliation.  The  section 
is  an  inviolable  assurance  to  all  owners  6a*  of  lands  and  chat- 
tels that*  unless  they  are  required  for  a  public  use,  they  may  re- 
tain them  in  specie,  placing  upon  them  any  estimate  that  may 
be  suggested  by  judgment,  sentiment,  or  caprice;  and  it  is  not 
within  the  combined  authority  of  the  departments  of  the  gov- 
ernment of  the  state  to  say  that  the  estimate  is  too  high.  This 
section  of  the  bill  of  rights  was  so  construed  by  this  court  in 
McCoy  v.  Orandy,  3  Ohio  St.  463,  upon  reasoning  that  has  ever 
since  been  deemed  entirely  satisfactory. 

In  another  aspect  this  scheme  is  violative  of  the  same  section 
of  the  bill  of  rights.  If  the  use  were  public,  the  section  would 
require  an  assured  compensation  to  the  owner  of  the  property 
taken  in  every  event,  and,  unless  in  a  public  exigency  or  for  the 
construction  or  repair  of  free  roads,  it  would  require  such  com* 
pensation  to  be  first  made.  In  this  act  there  is  no  provision 
for  compensation  to  be  first  made.  The  owner's  recourse  is  to  a 
subsequent  action  to  be  instituted  by  himself  and  subject  to  a 
limitation.  Nor  is  there  any  provision  for  an  assured  compen- 
sation at  any  time.  The  owner's  resort  is  to  an  assurance  fund 
which,  we  are  told,  has  been  estimated  to  be  sufficient  to  in- 
demnify those  who  would  be  wrongfully  deprived  of  their  lands 
under  the  provisions  of  the  act.  It  can  scarcely  need  comment 
to  show  that  this  is  not  a  compliance  with  the  constitutional  re- 
quirement. 

In  yet  another  aspect  the  scheme  is  violative  of  the  same  sec- 
tion of  the  bill  of  rights. 

Whether  the  assurance  fund  would  be  adequate  or  inadequate, 
it  is^  in  part  at  least,  to  be  derived  from  forbidden  forces.  The 
real  estate  in  the  hands  of  an  assignee  for  the  benefit  of  creditors 
4126  belongs  to  the  assignor  and  his  creditors.  These  lands,  by 
the  terms  of  the  act,  are  subjected  to  a  charge  or  contribution 
payable  through  the  recorder  to  the  treasurer  of  the  county. 
That  is,  to  the  extent  of  such  assessments,  this  property  is  to  be 
taken  by  public  authority  and  without  the  consent  of  the  owners. 
For  what  public  purpose?  Primarily,  the  purpose  is  to  indera- 
private  persons  whose  lands  have  been  wrongfully  taken 
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from  them  under  the  provisions  of  the  act.  If  the  act  were 
otherwise  constitutional,  the  ultimate  benefit  would  accrue  to 
those  who,  as  the  result  of  registration  which  gives,  conclusive 
effect  to  mistake,  fraud,  or  forgery,  have  acquired  lands  which 
belong  to  others. 

That  this  is  in  no  sense  a  public  purpose  seems  clear.  Con- 
sidering the  purposes  for  which  government  is  instituted  and  the 
high  conception  of  individual  right  which  prevailed  at  the  time 
of  the  adoption  of  the  constitution,  it  would  be  strange  if  au- 
thority had  been  conferred  upon  the  state  to  carry  on  the  busi- 
ness of  an  insurer  of  private  titles.  No  such  authority  is  im- 
plied in  any  of  the  terms  of  the  constitution.  It  is  not  implied 
in  any  of  the  enumerated  purposes  for  which  government  is 
formed.  It  is  entirely  foreign  to  those  purposes.  The  legislature 
may,  by  law,  authorize  the  organization  of  corporations  for  the 
purpose  of  carrying  on  the  business  of  insurance,  but  this  grant 
of  power  is  rather  an  implied  negation  of  its  authority  to  conduct 
such  business  itself. 

The  functions  of  the  state  are  governmental  only.  Its  pow- 
ers are  embraced  within  the  three  familiar  divisions  of  legis- 
lative, judicial,  and  executive.  He  who  affirms  the  existence  of 
the  power  in  question  must  be  able  to  find  it  embraced  in  one 
627  of  these  divisions.  And  since  the  insuring  of  titles  does 
not  essentially  differ  from  any  other  insurance,  nor  indeed  from, 
any  other  business  or  occupation,  he  must  find  authority  in. 
whose  exercise  the  state  may  become  the  competitor  of  the  citi- 
zen in  every  vocation. 

It  is  further  urged  that  the  act  is  void  because  it  attempts  to 
confer  judicial  power  on  the  recorder.  Counsel  agree  that  power 
of  that  character  cannot  be  conferred  upon  a  ministerial  officer,, 
but  in  support  of  the  act  it  is  urged  that  the  powers  indicated 
are  ministerial  and  not  judicial. 

The  principal  powers  conferred  are  to  take  proof  after  notice 
to  the  holder  that  a  mortgage  has  been  discharged  and  after 
a  hearing  to  enter  a  discharge  upon  the  register;  to  make  an  en- 
try that  a  lien  has  become  inoperative  in  law  by  reason  of  limi- 
tation of  time  when  application  has  been  made  therefor,  the 
peison  interested  notified,  and  he  is  satisfied  that  such  is  the 
fact,  to  correct  memorials  made  or  issued  by  mistake,  if  the 
rights  of  a  bona  fide  purchaser  or  lienholder  for  value  have  not 
intervened. 

It  is  true  that  the  power  to  ascertain  and  decide  is  not  neces- 
sarily a  judicial  power,  and  it  is  frequently  exercised  by  mini*- 
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terial  officers  and  legislative  bodies.    Whether  the  power  to  hear 
and  determine  is  judicial  depends  upon  the  nature  of  the  subject 
of  the  inquiry,  the  parties  to  be  affected,  and  the  effect  of  the 
determination.    While  it  is  not  supposed  that  any  definition  of 
judicial  power,  sufficient  for  all  conceivable  cases,  has  ever  been 
attempted,  it  is  clear  that  "to  adjudicate  upon  and  protect  the 
rights  and  interests  of  individual  citizens,  and  to  that  end  to 
construe  and  apply  the  laws,  is  the  peculiar  province  of  the  ju- 
dicial C2tf  department":  Cooky's  Constitutional  Limitations,  109. 
Becurring  to  the  duties  of  the  recorder  under  the  act,  he  is  not 
merely  to  enter  the  evidence  furnished  by  the  agreement  of  the 
parties  that  a  lien  has  been  discharged,  or  that  it  has  become 
void  by  the  lapse  of  time,  or  that  a  mistake  has  intervened  touch- 
ing their  rights;  but  he  is  to  apply  the  rules  of  evidence  to  the 
ascertainment  of  disputed  facts,  to  apply  the  rules  of  law  con- 
cerning payment,  to  interpret  and  apply  the  statute  of  limita- 
tions as  it  may  affect  the  enforcement  of  liens  including  such 
questions  of  disability  as  may  arise  to  decide  the  questions  of 
fact  and  law  that  may  arise  in  determining  whether  mistakes 
have  intervened  and  who  are  bona  fide  purchasers;  and  then  to 
make  an  cntrv  which  is  to  have  the  same  effect  in  concluding  the 
rights  of  the  adversary  parties  as  would  a  decree  in  equity.  That 
these  are  judicial  powers  is  entirely  clear.    They  seem  to  have 
been  so  regarded  by  the  general  assembly  for  there  is  a  provision 
for  appeal  from  the  decisions  of  the  recorder.    This  is  not  sup- 
posed to  include  all  the  judicial  powers  which  the  act  assumes 
to  confer  on  the  recorder,  but  it  is  sufficient  for  present  pur- 
poses. 

Nor  is  this  objection  to  the  act  avoided  by  the  provisions  which 
contemplate  a  review  of  or  appeal  from  the  action  of  the  re- 
corder. It  would,  perhaps,  be  found  upon  a  careful  considera- 
tion of  his  powers,  that  they  are  not  all  embraced  within  the 
provisions  for  review  or  appeal.  But  the  assumption  that  they 
are  so  embraced  would  not  validate  the  act  in  this  respect.  The 
recorder,  as  a  ministerial  officer,  is  incompetent  to  receive  a 
grant  of  judicial  power  from  the  legislature.  His  acts  in  the 
attempted  exercise  of  such  powers  are  necessarily  eaB  nullities. 
They  cannot  be  effective  to  impose  any  obligation  or  burden 
upon  a  citizen,  or  to  deprive  him  of  any  right.  The  act  plainly 
contemplates  that  the  person  against  whom  the  recorder  decides 
in  the  exercise  of  any  of  the  powers  sought  to  be  conferred  must 
either  submit  to  the  adverse  decision  or  take  upon  himself  the 
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burden  of  an  appeal.  In  view  of  the  constitutional  provision 
on  the  subject,  he  cannot  be  forced  to  this  alternative. 

If  these  are  judicial  powers,  it  is  admitted  that  they  cannot 
be  vested  in  the  recorder.  If  they  are  not  judicial,  the  provi- 
sions for  an  appeal  are  void,  since,  as  was  said  by  this  court 
in  Ex  parte  Logan  Branch  Bank,  1  Ohio  St.  432,  "we  have  no 
idea  of  an  apped,  except  from  one  court  to  another." 

An  examination  of  People  v.  Chase,  165  HI.  527,  will  show 
that  in  some  of  its  aspects  the  act  under  consideration,  though 
differing  from  the  act  passed  by  the  legislature  of  Illinois  to 
accomplish  the  same  purpose,  is  within  the  principles  upon 
which  that  act  was  held  void. 

The  views  expressed  touching  the  guaranties  of  the  bill  of 
rights  are  in  accord  with  those  of  eminent  lawyers  who  have  con- 
sidered methods  for  simplifying  the  records  of  titles  and  dimin- 
ishing the  labors  of  seairchingthem.  The  general  system  in  the 
contemplation  of  this  act  has  been  thought  impracticable  because 
questions  of  vested  rights  must  remain  open  for  want  of  due 
process.  There  have,  accordingly,  been  recommended  legisla- 
tive enactments  to  shorten  and  simplify  conveyances,  to  remove 
disabilities,  to  shorten  the  limitations  of  actions,  to  provide  for 
general  indexes  for  townships  and  wards  or  other  small  districts 
so  63°  as  to  restrict  the  area  of  search,  and  other  like  remedies 
operating  prospectively,  and  having  due  regard  to  vested  rights. 

However  the  general  system  proposed  by  this  act  may  have 
operated  where  no  system  of  registration  previously  existed  and 
the  conserving  influences  of  constitutions  are  not  enjoyed,  it 
seems,  in  its  prominent  features,  to  be  inapplicable  where  consti- 
tutional provisions  paramount  to  legislative  enactments,  protect 
vested  rights  and  restrict  the  state  to  the  exercise  of  functions 
that  are  governmental  in  their  nature. 

No  discussion  of  the  wisdom  of  the  act  would  be  appropriate 
here,  nor  do  we  deem  it  necessary  to  consider  other  questions  af- 
fecting its  validity.  Such  questions  are  presented,  but  those 
decided  seem  sufficient  to  dispose  of  the  subject. 

Demurrer  sustained* 


CONSTITUTIONS— DUB  PROCESS  OF  LAW— WHAT  IS.— "Due 
process  of  law"  requires  an  orderly  proceeding  adapted  to  the  nature 
of  the  case,  in  which  the  citizen  has  an  opportunity  to  be  heard, 
and  to  defend,  enforce,  and  protect  his  rights.  A  hearing,  or  an  op- 
portunity to  be  heard,  prior  to  judgment  is  absolutely  essential: 
State  v.  BlUlngs,  55  Minn.  467;  43  Am.  St.  Rep.  525.  The  subject 
has  been  thoroughly  considered  in  the  monographic  notes  to  Bank  of 
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State  t.  Cooper,  24  Am.  Dee.  537-645,  and  BardweH  t.  Conine,  20 
Am.  St  Rep.  554-559.  8ee  Bouse  t.  Donoran,  104  Mich.  284;  58  Am. 
St  Rep.  457.  and  note. 

CONSTITUTIONAL  LAW— TORKffiNS  SYSTEM  OF  LAND  TI- 
TLES.—The  Torrens  system  of  land  titles  was  enacted  in  Illinois  in  1896 
and  was  held  unconstitutional  as  conferring  judicial  power  upon  the 
county  recorder  of  deeds:  People  t.  Obase,  165  IIL  627. 
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PRAOTICE-OODEFENDANTS,  RIGHTS  OF  AS  AMONG 
ONE  ANOTHER,  WHEN  CANNOT  BE  DETERMINED.— Where,  Id 
a  suit  brought  against  several  defendants  by  one  plaintiff  to  deter- 
mine that  he  has,  and  the  defendants  have  not,  a  right  to  certain 
vater  by  appropriation,  in  which  each  of  the  defendants  denies  the 
plaintiff's  claim  and  sets  up  his  own,  the  court  Is  not  authorised  to 
determine  the  respective  rights  of  the  defendants  as  between  one 
Another,  when  the  trial  proceeded  on  the  theory  that  there  was  no 
contention  among  the  codefendants,  and  no  evidence  was  offered  as 
between  them. 

WATERS,  DILIGENCE  IN  EFFECTING  APPROPRIATION 
OF.— When  a  notice  of  appropriation  was  posted  In  1881,  and  work 
was  commenced  In  the  same  year,  and  about  two  miles  of  ditch  ex- 
cavated and  a  dam  constructed,  and  a  diversion  made,  and  this  seo- 
tion  completed  In  the  spring  of  the  following  year,  and  in  the  fall  of 
the  year  1892  the  way  was  cleared  for  the  second  section,  and  during 
the  next  spring  the  excavation  and  construction  were  continued  un- 
til the  time  of  irrigation,  but  after  that  time  were  stopped  to  permit 
the  use  of  the  water  for  Irrigation,  and  In  the  fail  of  1883  the  con- 
struction was  resumed  and  practically  completed  In  the  spring  of 
1884.  due  diligence  was  exercised  In  the  construction  and  completion 
of  the  ditches  and  appliances. 

WATERS,  APPROPRIATION  OF,  TO  WHAT  TIME  RE- 
LATES.—Where  there  is  a  custom  that  persons  desiring  to  appro- 
priate water  shall  post  a  notice  at  the  point  of  diversion  stating  the 
amount  of  water  claimed  and  the  purposes  to  which  it  Is  to  be  ap- 
plied, the  names  of  the  approprlators,  the  direction  and  terminals  of 
the  ditch,  and  that  such  notice  shall  be  Immediately  recorded,  and  the 
work  is  prosecuted  with  due  diligence,  the  appropriation  relates  back 
to  the  first  step. 

WATERS.— TO  THE  VALID  APPROPRIATION  OF  WATER 
THREE  ELEMENTS  MUST  EXIST:  1.  Intent  to  appropriate  it  to 
some  beneficial  use  existing  at  the  time  or  contemplated  in  the  fu- 
ture; 2.  A  diversion  from  the  natural  channel  by  means  of  a  ditch, 
canal,  or  other  structure;  3.  The  application  of  it  within  a  reasonable 
time  to  some  useful  industry. 
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WATER  S.-THE  APPROPRIATION  OF  WATER  IS  NOT 
CONSUMMATED  until  it  has  been  actually  applied  to  some  bene* 
flcial  purpose  or  useful  industry.  The  right  acquired  prior  to  tiiat 
time  amounts  simply  to  a  claim  of  the  appropriated.  Therefore,  the 
actual  user  for  a  beneficial  purpose  is  the  true  and  only  final  test 
touching  the  question  whether  the  party's  claim  has  ripened  into  a 
valid  appropriation. 

WATERS.— THE  AMOUNT  OP  AN  APPROPRIATION  of 
water  Is  in  every  instance  limited  to  the  uses  for  which  it  was  made, 
and  restricted  to  the  quantity  needed  for  the  purpose. 

WATERS—APPROPRIATION,  TIME  ALLOWED  TO  AP- 
PLY TO  A  BENEFICIAL  USE.— A  claimant  is  entitled  to  a  reason- 
able time  after  he  has  diverted  and  carried  water  to  the  place  of  use 
in  which  to  make  the  actual  application  to  the  contemplated  useful 
purpose,  the  prime  requirement  being  that  he  must  be  reasonably 
diligent  in  making  the  application,  the  attendant  circumstances  to 
be  considered. 

WATER— APPROPRIATION  BEGUN  BY  ONE  PERSON 
MAY  BE  COMPLETED  BY  ANOTHER.— If  one  claims  water  for 
use  upon  lands  owned  by  him  or  of  which  he  has  the  possessory 
title,  and  initiates  an  appropriation,  and,  before  completing  It,  sells 
his  lands  or  possessory  title  to  another,  the  latter  may  proceed  to 
complete  the  appropriation. 

WATERS,  APPROPRIATION  OP  FOR  USE  BY  OTHERS.- 
It  is  not  necessary  that  the  person  who  appropriates  water  should 
use  or  intend  to  use  it  himself  or  on  his  own  land.  He  must  intend 
that  it  shall  be  applied  to  a  beneficial  use,  but  that  use  may  be  ac- 
complished by  others  to  whom  he  furnishes  it  for  use  upon  their 
lands  or  In  their  mines  or  mills. 

WATER— AFrttOFRIATION  FOR  FUTURE  BENEFICIAL 
USE.— Persons  who  commence  an  appropriation  for  their  use  and 
that  of  other  persons  who  are  reasonably  expected  to  settle  in  that 
part  of  the  country,  and  who  begin  and  construct  the  appliances 
necessary  to  the  diversion  and  conveyance  of  the  water  to  the  place 
of  use  with  due  and  reasonable  diligence,  and  who  subsequently  di- 
vide their  appropriation  with  persons  who  use  such  water,  must  be 
regarded  as  appropriating  It  for  a  beneficial  use  to  the  extent  of  their 
actual  appropriation  and  diversion. 

WATERS,  APPROPRIATION  OF  BY  THE  GOVERNMENT. 
The  appropriation  and  diversion  of  waters  by  the  government  for 
use  of  an  Indian  reservation  Is  not  equivalent  to  their  appropriation 
and  diversion  by  a  private  individual,  and  when  the  reservation  is 
discontinued,  and  the  lands  which  constituted  it  are  sold  and  patent- 
ed by  the  government  to  private  individuals,  they  do  not  acquire 
thereby  any  rights  to  the  water  before  then  so  used  by  the  govern- 
ment. 

WATERS— TITLE  OF  PURCHASERS  OF  PUBLIC  LANDS 
IS  SUBJECT  TO  PRIOR  APPROPRIATION  OF.— A  patent  issued 
by  the  United  States,  and  which  purports  to  be  subject  to  any  vested 
and  accrued  water  rights  which  may  be  recognized  and  acknowl- 
edged by  the  local  laws,  customs,  and  decisions  of  the  court,  passes 
title  subject  to  the  rights  of  any  prior  appropriators. 

Suit  commenced  in  August,  1893,  to  establish  the  date  and 
extent  of  plaintiff's  appropriation  of  the  waters  of  the  Malheur 
river  in  Oregon,  and  to  enjoin  the  defendants  from  any  use  of 
the  waters  of  such  river  which  would  interfere  with  plaintiff's 
rights.    The  owners  of  the  following  ditches  were  made  pax- 
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ties  defendant:  1.  The  Sand  Hollow  Company  ditch;  2.  The 
Gillerman-Froman  Ditch;  3.  The  Eastman  Brothers  &  Ballen- 
tine  ditch;  4.  The  Malheur  Farmers'  Irrigation  Company's  ditch; 
5.  The  Pacific  Live  Stock  Company's  ditches,  four  in  number, 
and  known  as  the  Harper's  Eanch  ditch,  the  Warm  Spring  Val- 
ley ditch,  the  Agency  ditch  west,  and  the  Agency  ditch   east. 
The  owners  of  certain  other  ditches  were  made  parties  defend- 
ant, but  did  not  answer  the  complaint.    The  appropriation  un- 
der which  the  plaintiff  claimed  was  initiated  July  12,  1881,  by 
the  posting  of  a  notice  at  the  point  of  intended  diversion,  claim- 
ing eight  thousand  inches  of  water  for  agricultural  and  milling 
purposes,  stating  generally  the  route  and  terminals  of  the  ditch. 
Soon  thereafter  a  copy  of  this  notice  was  filed  and  recorded  in 
the  county  clerk's  office  of  the  proper  county.    Before  posting 
the  notice  a  preliminary  line  of  survey  had  been  made  along 
the  proposed  route,  and  the  appropriators  C.  W.  Mallett,  I.  H. 
Adams,  and  W.  B.  Lee  had  each  located  a  section  and  a  half  of 
land  on  the  line  of  the  proposed  ditch.    The  parties  were  never, 
however,  able  to  obtain  title  to  the  entire  amount  of  land  thus 
located  by  them.    Mallett  acquired   title  to   half  a   section, 
Adams  to  a  like  amount,  and  Lee  never  acquired  any  title  to 
lands  located  by  him.    A  few  days  after  the  posting  of  the  no- 
tice O.  W.  Blanton  and  his  sons,  James  and  John,  visited  tho 
valley,  and,  becoming  desirous  of  settling  therein,  bargained  for 
a  quarter  interest  in  the  appropriation,  and  on  July  21,  1881,  an 
agreement  was  entered  into  between  the  parties  thus  interested 
in  the  appropriation  providing  that  Mallett  should  construct  the 
first  section  of  the  ditch,  about  two  miles  in   length,  for  two 
thousand  four  hundred  dollars,  and  that  the  other  parties  should 
contribute  either  in  money  or  labor  their  share  of  the  expenses, 
and,  failing  to  do  so,  should  forfeit  their  interest  in  the  ditch. 
While  this  agreement  was  not  signed  by  the  Blantons,  their  in- 
terest under  it  was  recognized,  and  they  received  in  March,  1885, 
after  the  completion  of  the  ditch,  a  one-fourth  interest  therein. 
One  Foster,  in  1881,  made  a  permanent^ survey  for  the  distance 
of  about  ten  miles,  commencing  at  the  point  of  diversion  claim- 
ed in  the  notice,  and  the  ditch  was   subsequently  constructed 
practically  on  the  line  of  the  survey.    The  further  acts  in  the 
completion  of  the  ditch  are  sufficiently  detailed  in  the  opinion 
of  the  court.    The  Sand  Hollow  ditch  appropriation  was  based 
upon  a  survey  made  by  several  parties  in  1885,  and  the  begin- 
ning of  the  construction  of  a  ditch  in  September  of  the  same 
year,  which  was  completed  in  the  spring  of  the  following  year. 
The  Gillerman  &  Froman  appropriation  was  based  upon  a  notice 
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posted  in  December,  1882,  and  the  beginning  of  work  in  June, 
1883,  which  work  was  finally  completed  in  April,  1884.  The 
Eastman  Brothers  •&  Ballentine  appropriation  was  based  upon 
the  fact  that  a  small  ditch  was  constructed  in  1877  from  Mal- 
heur river  to  an  old  slough,  whereby  water  was  obtained  when 
the  river  was  high,  for  the  purpose  of  irrigating  wild  hay  land 
and  some  small  tracts  of  grain  and  vegetables  from  1877  to 
1881.  This  ditch  was  permitted  to  fall  into  decay,  and  in  1882 
another  ditch  was  constructed  which  intersected  and  out  off  the 
old  ditch  near  where  it  entered  the  slough.  Afterward,  in  1884, 
Eastman  Brothers  ft  Ballentine  reopened,  repaired,  and  enlarg- 
ed the  old  ditch  and  from  it  constructed  a  new  ditch  to  their 
premises,  which  was  completed  in  1885.  The  Malheur  Farm- 
ers' Irrigating  Ditch  Company's  appropriation  was  based  upon 
the  construction  of  a  ditch  begun  in  September,  1883,  and  com- 
pleted two  years  later.  The  Pacific  Live  Stock  Company's 
ditch  was  not  constructed,  nor  any  proceedings  for  appropriation 
made,  until  1888.  The  Agency  ditches  were  constructed  by  of- 
ficials of  the  United  States  while  in  charge  of  the  Indian  reserva- 
tion in  the  years  1874  and  1876.  In  1878,  the  Indians  left  the 
reservation,  and  the  ditches  were  not  applied  thereafter  to  any 
useful  purpose  by  the  government  Afterward,  the  lands  in- 
cluded in  the  reservation  were  sold  to  various  parties  and  patents 
issued  to  them  therefor  by  the  United  States. 

Cox,  Cotton,  Teal  &  Minor,  and  Lewis  B.  Cox,  for  the  plaintiff. 

Thomas  H.  Crawford,  Charles  W.  Parrish,  0.  P.  Euse,  and 
William  Smith,  for  the  defendants. 

82  WOLVEBTON,  J.  Before  proceeding  to  the  discussion 
of  the  questions  of  vital  importance,  we  will  dispose  of  some  that 
may  be  regarded  as  preliminary  or  incidental  only.  The  de- 
fendants all  filed  demurrers  to  the  complaint,  which  were  gen- 
eral in  their  nature,  and  were  all  overruled  by  the  court  below. 
It  is  insisted  here  that  the  court  erred  in  so  doing.  The  objec- 
tion is  taken  upon  the  'theory  that  plaintiff's  complaint  compre- 
hends an  aggregate  of  individual  appropriations,  taking  their 
inceptions  at  different  periods,  and  that  the  complaint  should 
have  stated  facts  supporting  each  individual  appropriation,  and 
then  the  acquirement  of  them  by  plaintiff;  but  the  complaint 
states  a  single  appropriation  upon  which  all  the  rights  claimed 
are  dependent,  hence  the  objection  is  not  well  taken. 

1.  It  is  next  contended  by  the  defendants  the  Gillerraan-Fro- 
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man  people  that  the  especial  rights  of  each  of  the  defendants 
touching  the  quantity  and  priority  of  their  several  appropria- 
tions should  be  determined  here,  as  well  as  plaintiff's,  and  the  cor- 
relative parts  of  all  the  parties  to  the  suit  finally  fixed  and  de- 
termined. The  point  is  **  more  especially  urged  as  it  affects 
the  Gillennan-Froman  people.  The  other  defendants  earnestly 
object  to  such  a  course  and  their  objection  is  based  upon  the 
condition  of  the  pleadings  as  well  as  the  course  whioh  was  pur- 
sued in  the  court  below.  The  answer  of  each  of  the  defendants 
controverts  the  plaintiff's  claim,  and,  in  order  to  show  a  prior 
right  to  that  of  plaintiff,  each  has  set  up  its  own  claim,  but  no 
defendant  has  anywhere,  by  his  or  its  pleading,  assumed  to  con- 
trovert the  alleged  rights  of  any  of  the  codefendants,  and  no 
issue  upon  the  record  was  ever  made  between  any  of  them.  How- 
ever, the  Gillennan-Froman  people  have  alleged  generally  that 
their  claim  is  prior  and  superior  to  all  the  other  defendants,  as  well 
as  to  that  of  plaintiff,  and  they  ask  affirmative  relief.  But  this 
is  not  denied  by  any  of  their  codefendants,  nor  would  it  seem 
that  any  were  called  upon  to  do  so.  The  trial  in  the  court  be- 
low seems  to  have  proceeded  upon  the  theory  that  there  was  no 
contention  among  codefendants,  and  no  countervailing  testimony 
was  offered  as  between  themselves.  In  this  state  of  the  record 
and  by  the  course  of  prior  procedure  this  court  is  powerless  to 
determine  the  quantity  and  priority  of  any  appropriations^  ex- 
cept as  between  plaintiff  and  the  several  defendants:  Hargrave 
▼.  Cook,  108  Cal.  12;  Pomeroy  on  Code  Remedies,  sec.  808.  It 
would  have  been  much  better  if  the  rights  of  all  the  parties  to 
the  controversy  could  have  been  settled  and  determined  in  this 
suit  Such  a  thing  could  have  been  accomplished,  had  the  plead- 
ings and  proofs  been  formulated  and  directed  to  that  end  and 
purpose;  but,  without  indicating  what  would  be  the  proper  prac- 
tice in  such  cases,  let  it  suffice  to  say  that  this  case  is  not  in  a 
condition  to  apply  the  "remedy  demanded. 

2.  The  plaintiff,  by  its  complaint,  claims  a  single  appropria- 
tion of  three  thousand  and  thirty-seven  miner's  inches  of  the 
water  of  the  Malheur  river,  made  as  of  date  July  12,  1881,  that 
being  **  the  date  when  Mallett,  Adams,  and  Lee  posted  their 
notice  of  appropriation  at  the  original  point  of  diversion  through 
plaintiff's  ditch.  To  sustain  the  appropriation  as  of  the  date 
named,  the  doctrine  of  relation  is  invoked,  it  being  contended 
that  the  promoters  of  the  ditch  prosecuted  the  work  of  con- 
struction with  reasonable  diligence,  and  had  it  fully  completed 
within  a  reasonable   time  after   the   posting   of   such   notice. 
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There  can  be  no  question  bat  that  they  did  pursue  the  work  of 
construction  with  all  the  diligence  that  could  reasonably  be  re- 
quired of  them.  The  work  was  commenced  in  August  or  Sep- 
tember after  the  posting  and  recording  of  their  notice,  and,  for 
the  purpose  of  aiding  in  the  excavation  of  the  first  section  of 
upward  of  two  miles,  a  dam  waa  constructed  at  the  head  of  the 
proposed  ditch,  and  a  diversion  made.  This  section  was  com- 
pleted as  early  as  the  spring  of  1882.  Prior  to  the  posting  ot 
notice  a  preliminary  surrey  had  been  run  with  a  triangle,  cov- 
ering in  extent  at  least  the  first  section  completed;  but  in  Au- 
gust prior  to  the  beginning  of  the  work  of  construction,  a  per- 
manent survey  was  made  by  C.  1L  Foster,  and  stakes  and  monu- 
ments set  to  indicate  the  route  and  actual  location  of  the  ditch, 
which  was  practically  followed  in  the  work  of  construction. 
This  survey  is  spoken  of  as  being  ten  miles  in  length,  but  the 
actual  length  of  the  ditch  from  the  point  of  first  diversion  is 
something  less  than  nine  miles.  In  the  fall  of  1882  the  way  was 
cleared  for  the  second  section,  reaching  to  the  eastern  terminal 
of  the  Foster  survey.  In  the  spring  its  excavation  and  con- 
struction was  prosecuted  until  the  irrigating  season  of  that  year, 
when  it  was  discontinued  to  permit  of  the  use  of  water  through 
the  completed  portion  of  the  ditch,  by  which  use  from  forty  to 
fifty  acres  of  garden  and  small  crops  were  irrigated  during  the 
season.  The  work  of  construction  was  resumed  in  the  fall,  and 
continued  until  the  completion  of  the  second  section,  in  the 
85  spring  of  1884.  Water  was  run  through  the  full  length  of 
these  two  sections  in  the  year  1884,  and  used  for  irrigating  pur- 
poses. There  is  some  dispute  as  to  whether  the  latter  section 
was  completed  in  the  spring  of  1884,  or  a  year  later;  but,  if  not 
in  every  detail,  it  was  practically  completed  in  1884.  This 
shows  an  exercise  of  due  and  reasonable  diligence,  considering 
the  magnitude  of  the  undertaking,  and  the  circumstances  and 
difficulties  usually  attending  the  inception  and  prosecution  of 
such  work  in  a  new  country  by  pioneers  with  limited  means  and 
facilities:  Kimball  v.  Gearhart,  12  Cal.  28. 

3.  Tt  was  sought  to  prove  the  existence  of  a  custom,  which  it 
is  alleged  prevailed  in  that  section  of  the  country,  whereby  par- 
ties seeking  to  make  an  appropriation  of  water  for  agricultural 
or  beneficial  purposes  were  required  to  post  at  the  point  of  di- 
version a  notice  containing  in  substance  a  statement  of  the 
amount- of  water  claimed,  the  purposes  to  which  it  was  to  be 
applied,  the  names  of  the  appropriators,  the  general  direction  of 
the  proposed  ditch,  and  the  terminals  thereof,  and   have   the 
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lame  immediately  recorded  in  the  office  of  the  county  clerk  or 
the  proper  recording  officer  of  the  county  in  which  the  appro- 
priation was  sought  to  be  made.  The  existence  of  such  a  cus- 
tom is  combated  by  some  of  the  defendants,  and  by  others  it 
is  admitted,  but  in  a  qualified  sense.  By  the  latter  it  is  claimed 
that  the  recording  of  the  notice  was  not  required.  The  releree 
found  that  the  custom  did  exist  at  the  time  of  the  inception  of 
each  and  every  of  the  water  appropriations  involved  in  the  con- 
troversy,  to  the  full  extent,  as  stated  above,  and  in  this  he  i» 
supported  by  the  evidence.  Under  these  conditions,  the  plain- 
tiff's appropriation  would  relate  back  to  the  date  of  posting  the 
notice  by  Mallett,  Adams,  and  Lee,  July  12,  1881;  certainly  to 
the  date  of  their  commencing  the  construction  of  the  ditch, 
which  was  either  in  August  or  September  following.  The  rule 
86  seems  to  be  that  where  notice  is  required,  and  one  is  given, 
and  thereafter  the  work  necessary  and  requisite  to  secure  a  di- 
version for  a  beneficial  use  is  begun  in  good  faith,  and  prose- 
cuted with  due  and  reasonable  diligence  until  completed,  and 
actual  diversion  made,  the  appropriation  relates  back  to  the 
first  step  taken.  The  authorities  are  somewhat  in  conflict  as  to 
what  constitutes  the  first  step,  whether  the  posting  of  the  no- 
tice, or  the  actual  commencement  of  work:  Cole  v.  Logan,  24 
Or.  309;  Kinney  on  Irrigation,  sec.  168;  Woolman  v.  Garringer^ 
1  Mont.  535.  If,  however,  there  has  been  an  unreasonable  de- 
lay in  carrying  forward  the  work  of  construction,  and  the  works 
and  appliances  necessary  to  a  diversion  for  the  useful  purpose 
intended  are  not  completed  within  such  time  as  reasonable  dili- 
gence would  require,  the  appropriation  is  considered  by  Mr. 
Black  as  beginning  with  the  date  of  actual  diversion,  and  by  Mr. 
Kinney  when  the  appropriation  is  fully  completed:  Black'* 
Pomeroy  on  Water  Rights,  sec.  55;  Kinney  on  Irrigation,  sec. 
161.  But  whether  the  one  or  the  other  of  these  authorities 
should  be  followed  does  not  become  material  for  us  to  deter- 
mine. 

It  is  not  seriously  contended  that  the  plaintiff's  appropria- 
tion is  invalid,  but  that  it  should  be  confined  as  to  quantity  and 
priority  to  the  rights  acquired  by  Mallett  and  Adams,  which 
would  accord  to  it  an  appropriation  of  from  two  hundred  and  six* 
ty  to  five  hundred  inches,  dating  from  August  or  September,  1881,. 
and  that  any  appropriation  in  excess  of  this  quantity  should  be 
recognized  only  as  having  been  made  at  the  date  of  actual  user 
for  beneficial  purposes.  In  other  words,  it  is  insisted  that  plain- 
tiiFs  present  appropriation  is  a  conjoined  aggregate  of  lesser  ap- 
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propriations,  having  their  inception  at  different  dates,  and  that, 
when  traced  to  their  several  sources,  that  only  which  is  personal 
to  Mallett  and  Adams  will  antedate  the  defendants'  appropria- 
tion, and  8T  that,  if  thus  analyzed,  the  quantity  of  the  appropria- 
tion having  priority  over  those  of  the  defendants  will  be  found 
to  be  small,  and  not  to  exceed  the  quantity  named.  This  brings 
up  a  question  which  we  have  found  difficult  of  solution,  and 
the  conclusion  at  which  we  have  arrived  has  not  been  reached 
without  some  misgivings.  Let  us  first  get  a  clear  idea  of  the 
elements  which  enter  into  and  go  to  establish  a  valid  appropria- 
tion of  the  waters  of  a  public  stream  to  a  beneficial  purpose,  as 
we  shall  be  aided  by  the  process,  and  be  the  better  enabled  by 
the  application  of  analogous  cases  to  the  salient  features  to  de- 
termine with  greater  satisfaction  the  quantity  and  legal  status 
of  the  plaintiff's  appropriation.  The  rule  is  concisely  laid  down 
by  Mr.  Justice  Moore,  in  Low  v.  Rizor,  25  Or.  657,  that  "to  con- 
stitute a  valid  appropriation  of  water  three  elements  must  al- 
ways exist:  1.  An  intent  to  apply  it  to  some  beneficial  use,  ex- 
isting at  the  time  or  contemplated  in  the  future;  2.  A  diversion 
from  the  natural  channel  by  means  of  a  ditch,  canal,  or  ether 
structure;  and  3.  An  application  of  it  within  a  reasonable  time 
to  some  useful  industry /'  In  elaboration  of  these  elements,  Mr. 
Pomeroy  says  of  the  first:  "The  fundamental  doctrine  is  well 
settled  that  the  appropriation  must  be  made  with  a  bona  fide 
present  design  or  intention  of  applying  the  water  to  some  im- 
mediate useful  or  beneficial  purpose,  or  in  present  bona  fide 
•contemplation  of  a  future  application  of  it  to  such  a  purpose, 
by  the  parties  thus  appropriating  or  claiming":  Black's  Pomeroy 
on  Water  Rights,  sec.  48.  Mr.  Justice  Lord,  in  Simmons  v.  Win- 
ters, 21  Or.  42, 28  Am.  St.  Hep.  727,  says:  "There  must  be  some 
actual  beneficial  purpose,  existing  at  the  time  or  contemplated 
in  the  future,  as  the  object  for  which  the  water  is  utilized."  This 
language  was  approved  by  Chief  Justice  Bean  in  a  later  case: 
See  Hindman  v.  Rizor,  21  Or.  120. 

88  It  has  been  suggested  that  the  intent  and  the  application 
is  a  matter  personal  to  the  appropriator,  and  that  whatever  he 
proposes  to  do  with  the  water  must  be  done  by  himself,  and 
in  connection  with  his  own  property.  From  the  nature  of 
things,  the  intent  to  apply  to  some  present  or  future  contem- 
plated use  must  rest  with  the  appropriator.  It  is  a  mental  status 
which  may  manifest  itself  by  subsequent  declarations  and  acts, 
such  as  posting  notice,  diverting  the  water  by  the  building  of 
*  dam,  the  construction  of  a  ditch  or  other  means,  and  by  apply- 
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ing  it  to  the  contemplated  use.  Ordinarily,  a  person  may  de- 
clare his  intentions  through  another,  and  may  act  through  an 
agent,  and  jet  the  declarations  and  acts  are  as  much  his  as  if 
they  were  the  result  of  his  personal  and  physical  application, 
and  unless  there  is  some  reason  why  an  appropriator  may  not 
invoke  the  ordinary  agencies  for  the  purposes  of  perfecting  his 
appropriation,  he  ought  not  to  be  denied  the  right  of  their  em- 
ployment for  such  purposes.  So  far  as  it  may  become  necessary 
to  construct  the  necessary  appliances  to  secure  the  actual  di- 
version of  water,  and  to  transport  it  to  the  place  of  use,  and  even 
as  it  concerns  the  physical  application  to  the  use,  there  can  be  no 
doubt  of  the  right  to  his  employment  of  such  agencies.  But 
the  purposes  of  the  appropriation  must  abide  with  the  appro- 
priator, it  must  be  a  design  of  his  concoction  or  adoption,  and 
the  use  he  proposes  must  be  a  beneficial  one;  thus  far  it  is  per- 
fectly manifest  that  the  act  is  personal  to  himself.  So  that, 
taking  these  propositions  as  granted,  the  inquiry  is  narrowed  to 
the  object  to  which  the  use  must  be  applied.  Must  the  appro- 
priator be  the  proprietor  of  or  have  an  interest  in  the  object  in 
connection  with  which  the  water  must  be  utilized,  in  order  to 
perfect  the  appropriation,  or  will  it  serve  the  purpose  if  the 
water  is  supplied  to  some  other  person,  who  makes  the  appro* 
priation  in  connection  with  an  object  in  which  the  appropriator 
has  no  interest?  80  To  state  the  proposition  concisely,  Can  A  ap- 
propriate water  for  the  purpose  of  running  B's  mill,  or  irrigating 
his  lands  or  working  his  mines,  and  will  such  use  made  of  it  by  B, 
granting  it  to  be  beneficial,  inure  to  the  appropriated  benefit,  in 
the  process  of  perfecting  his  appropriation?  For  the  present,  let 
ns  consider  the  other  two  elements  which  go  to  make  up  a  valid 
appropriation.  As  the  water  of  a  public  stream,  while  flowing  in 
its  natural  channel,  is  the  property  of  the  public,  an  individual, 
if  he  would  obtain  a  usufructuary  interest  therein,  must  lay 
hold  of  so  much  of  it  as  is  required  for  his  use;  that  is,  make 
a  diversion  whereby  he  is  thereafter  enabled  to  assert  absolute 
control  over  it.  This  needs  no  elucidation.  The  third  element 
requires  an  actual  user  for  some  beneficial  purpose. 

4.  The  term  "appropriation"  is  often  loosely  used  by  the  au- 
thorities, and  in  general  it  is  used  with  reference  to  a  claim  to 
the  use  of  the  water  of  a  public  stream  from  the  time  of  the 
inception  of  the  right,  at  all  the  intermediate  stages,  and  down 
to  the  time  when  the  last  act  is  accomplished  by  which  the 
right  is  finally  and  completely  secured.  An  appropriation  prop- 
er is  not  made  until  there  has  been  an  actual  application  of 
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the  water  claimed  to  some  beneficial  purpose  or  some  useful  in- 
dustry; all  rights   acquired  prior  to  this  time,  at  whatsoever 
step  in  the  process,  amount  simply  to  a  claim  of  an  appro- 
priation, but  they  are  none  the  less  rights  and  privileges  which 
may  be  asserted  and  maintained  against  all  persona   not  en- 
titled to  priority  in  rights  and  privileges  of  like  nature.    The 
supreme  court  of  California  defines  the   word  "appropriation," 
in  the  connection  in  which  we  are  now  considering  it,  as  "the 
intent  to  take,  accompanied  by  some  open,  physical  demonstra- 
tion of   the  intent   and  for  some  valuable   use":  McDonald  v. 
Bear  Biver  Min.  Co.,  13  Cal.  233.     It  is  said  in  Thomas  v. 
Guiraud,  6   Colo.  533:  "The  true  test  of  appropriation  9°  of 
water   is  the   successful    application   thereof  to  the  beneficial 
use  designed/'    In  Larimer   County   Reservoir   Co.  v.  People, 
8  Colo.  C14,  Helm,  J.,  in  speaking  for  the   court,  says:  "We 
are  of  the  opinion  that  when   the  individual,  by  eome   open, 
physical  demonstration  indicates  an  intent  to  take,  for  a  valua- 
ble or  beneficial  use,  and  through  such  demonstration  ultimately 
succeeds  in  applying  the  water  to  the  use  designed,  there  is  such 
an  appropriation  as  is  contemplated  by   our  constitution    and 
statutes."    This  language  was  approved,  and  the  doctrine  there- 
by stated  adopted  in  a  late  case  in  the  same  state:  See  Fort  Mor- 
gan Land  Co.  v.  South  Platte  Ditch  Co.,  18  Colo.  1;  36  Am.  St. 
Hep.  259.    In  Farmer's  High  line  Canal  etc.  Co.  v.  Southworth, 
13  Colo.  115,  a  complaint  by  which  it  was  sought  to  establish  an 
appropriation  was  held  insufficient  updn  demurrer  in  that  it  did 
not  allege  the  application  of  the  water  to  the  plaintiff's  lands. 
So  in  Peregoy  v.  McKissick,  79  Cal.  572,  Thornton,  J.,  says: 
"if  the  plaintiff  has  never  used  the  water   for  any   useful   or 
beneficial  purpose,  he  was  never  an  appropriator,"  and  in  Low 
v.  Rizor,  25  Or.  557,  Mr.  Justice  Moore  says:  "There  having 
been  a  failure  to  make  the  application  of  the  water  to  the  irri- 
gation of  the  land  within  a  reasonable  time,  one  of  the  elements 
of  a  valid  appropriation  is  lacking,  and  hence  the  defendant's 
claim  to  a  prior  appropriation  must  fail."    Mr.  Kinney,  in  his 
work  on  Irrigation,  section  167,  says:  "The  appropriation  be- 
comes perfect  only  when  the  ditches  or  canals  are  completed, 
the  irater  diverted  from  its   natural    stream   or   channel,  and 
actually  used  for  beneficial  purposes."    So  that  actual  user  for 
a  beneficial  purpose  is  the  true  and  only  final  test  touching  the 
question  whether  a  party's  claim  has  ripened  into  a  valid  appro- 
priation.   There  can  be  no  constructive  appropriation,  nor  can 
any  step  required  to  be  taken  throughout  the  whole  project  and 
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course  of  D1  water  appropriations  be  constructively  accom- 
plished. It  is  the  actual  physical  performance  of  every'  es- 
sential requisite,  from  the  time  the  purpose  is  definitely  con- 
ceived down  to  the  ultimate  user  of  the  water  in  connection 
with  the  advancement  of  some  useful  and  beneficial  industry, 
that  matures  and  finally  accomplishes  the  "appropriation." 

5.  But  this  understanding  of  what  it  takes  to  constitute  an 
appropriation  does  not  preclude  claimants  from  acquiring  valua- 
ble rights  and  privileges  prior  to  the  time  when  such  claims 
ripen  into  a  full  or  completed  appropriation.  There  are  two  pe- 
riods of  gestation,  if  we  may  be  allowed  the  expression.  One 
concerns  the  time  required,  measured  by  due  and  reasonable 
diligence,  for  the  building  and  construction  of  such  works  and 
appliances  as  may  be  necessary  and  convenient  for  diverting  the 
water  and  carrying  it  to  the  place  of  use  (of  this  we  have  spoken 
heretofore),  and  the  other  the  time  needful  to  utilize  the  water 
by  the  actual  application  of  it  to  the  contemplated  beneficial 
purpose.  The  appropriation  is  in  every  instance  limited  in 
quantity  and  quality  by  the  uses  for  which  the  appropriation  is 
made:  Atchison  v.  Petersen,  20  Wall.  507.  In  Simmons  v. 
Winters,  21  Or.  35,  28  Am.  St.  Rep.  727,  Mr.  Justice  Lord 
save:  "The  amount  of  water  appropriated  must  be  restricted  te 
the  quantity  needed  for  the  purpose."  The  reason  of  the  rule  is, 
that  by  nature  the  water  supply  is  limited  in  the  arid  regions, 
and  habitation  is  dependent  upon  its  use  to  make  the  earth  yield 
up  its  precious  metals  and  the  soil  to  bring  forth  its  fruits  in 
season,  hence  the  restriction  of  its  use  to  quantities  needed  for 
beneficial  purposes,  as  with  such  husbanding  of  the  supply  there 
is  yet  not  sufficient  to  meet  the  increasing  demands. 

6.  The  claimant  is  entitled  to  a  reasonable  time  after  he  has 
diverted  and  carried  the  water  to  the  place  of  use  in  which  t* 
make  the  actual  application  to  the  contemplated  °2  useful  pur- 
pose; the  prime  requirement  being  that  he  must  use  reasonable 
diligence  in  making  the  application,  the  attendant  and  sur- 
rounding circumstances  being  considered.  We  quote  again  from 
Mr.  Justice  Lord,  in  Simmons  v.  Winters,  21  Or.  42,  28  Am.  St. 
Rep.  727:  "If  the  amount  of  water  appropriated  is  within  the 
given  beneficial  purpose  for  which  it  was  taken,  no  more  than  is 
necessary  to  irrigate  the  lands  contemplated  to  be  reduced  to 
cultivation  as  soon  as  can  reasonably  be  done,  although  more 
than  can  be  beneficially  used  for  the  present,  it  is  nevertheless 
a  valid  appropriation'":  See,  also,  Hindman  v.  Rizor,  21  Or. 
112.  In  Conant  v.  Jones,  32  Pac.  R.  250;  the  court  say:  "A  per- 
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son  who  complies  with  the  law  as  to  locating  and  conducting 
the  water  to  the  point  of  intended  use  has  such  time  as  he  may 
need  or  require,  using  ordinary  diligence  in  getting  his  land 
into  cultivation,  to  make  application  of  such  water  to  the  in- 
tended use;  such  time,  at  least,  as  is  reasonable  under  all  the  cir- 
cumstances of  the  case":  See,  also,  Moss  v.  Rose,  27  Or.  51)8; 
50  Am.  St.  Rep.  743.  In  this  case  the  defendant  had  cleared 
off  sagebrush,  and  reduced  to  cultivation  one  hundred  acres  out 
of  one  hundred  and  sixty,  during  a  period  of  seven  years,  and 
was  still  engaged  in  clearing  up  the  balance  for  the  purpose  of 
agriculture,  and  it  was  held,  under  the  circumstances  surround- 
ing the  case,  that  he  was  exercising  reasonable  diligence.  And 
in  Cole  v.  Logan,  24  Or.  304,  Mr.  Justice  Moore  sayB:  "As  he 
[defendant]  adds  to  the  area  of  his  cultivated  land,  he  may  in- 
crease the  amount  of  his  diversion  until  he  has  acquired  the 
quantity  necessary  to  properly  irrigate  the  whole  tract,  and  any 
subsequent  appropriator  diverts  the  water  subject  to  such  prior 
claim.  To  entitle  the  defendant,  however,  to  the  benefit  of 
such  an  appropriation,  he  should,  within  a  reasonable  time,  ap- 
ply the  water  to  such  beneficial  use.  As  fast  as  he  can  reason- 
ably put  his  homestead  **  into,  cultivation,  he  is  entitled  to  di- 
vert and  use  the  water  for  that  purpose."  These  authorities  are 
sufficient  to  show  that  the  proposition  is  settled  in  this  state. 

7.  Now  to  return  to  the  contemplated  use  or  the  object  for 
which  the  claim  of  appropriation  is  made:  After  a  completed 
appropriation,  the  appropriator  may  sell  and  convey  his  lands  in 
connection  with  which  the  appropriation  was  made,  and  the  wa- 
ter rights  acquired  thereby  will  pass  appurtenant  to  the  land. 
And  this  is  so  even  where  possessory  rights  to  the  public  lands, 
the  title  to  which  has  not  yet  been  acquired  from  the  govern- 
ment, is  transferred  by  delivery  of  possession  without  deed  or 
other  writing::  See  Hindman  v.  Rizor,  21  Or.  112:  Low  v.  Schaf- 
for,  24  Or.  239.  The  ruling  under  the  facts  of  the  former  of 
these  cases  would  seem  to  imply  that  if  the  party  who  initiated 
the  appropriation  had  not  yet  completed  it  when  the  transfer  of 
the  possessory  title  to  which  the  water  right  was  appurtenant 
took  place,  that  his  successor  would  then  complete  the  appropri- 
ation. The  point,  however,  was  not  specially  made,  but  we  think 
it  must  be  conceded  that  such  would  be  the  case.  Suppose  A  is 
the  owner  in  fee  of  a  tract  of  land,  or  of  a  possessory  title  there- 
to, under  the  government,  and  initiates  a  water  appropriation  for 
contemplated  use  for  the  irrigation  of  such  tract  by  proper  no- 
tice, and  actual  diversion  and  conveyance  to  and  upon  the  land, 
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but,  before  he  has  a  reasonable  time  in  which  to  apply  all  the 
water  needed  to  the  use  designed,  he  conveys  the  land  with  his 
water  rights  thus  acquired  to  B,  surely  B  could  complete  the 
appropriation  by  reducing  the  remainder  of  the  land  to  culti- 
vation, and  applying  the  water  to  the  irrigation  thereof — that 
is,  to  A's  contemplated  use.  In  this  instance,  B,  having  acquir- 
ed A's  initiative  right,  makes  the  application  in  his  stead,  but 
to  the  object  in  connection  with  which  A  designed  the  use.  Take 
another  case.  Suppose  °4  A  makes  a  diversion  for  a  contem- 
plated use  upon  White  Acre,  which  he  owns,  and  afterward,  and 
before  he  has  completed  his  appropriation  by  actual  user  of  all 
the  water  of  his  appropriation  needed  for  the  cultivation  of 
White  Acre,  he  purchases  Black  Acre,  of  like  dimensions,  and 
requiring  a  like  quantity  of  water  for  its  cultivation,  and  there- 
upon he  abandons  White  Acre,  and  uses  the  water  upon  Black 
Acre;  can  he  thus  complete  his  appropriation?  It  would  seem 
reasonable  that  he  could,  although  upon  this  proposition  we 
have  found  no  adjudicated  cases.  If  such  is  the  case,  here  is 
a  change  of  the  object  in  connection  with  which  the  use  was 
primarily  designed.  However,  in  either  case,  the  object  was 
primarily  the  property  of  the  appropriator. 

8.  After  an  appropriation  is  completed,  it  is  settled  that  there 
may  be  a  change  of  the  place  of  use:  See  Wimer  v.  Simmons,  27 
Or.  1;  50  Am.  St.  Rep.  685.  Even  a  sale  or  transfer  of  the 
whole  or  a  part  of  the  appropriation  may  then  be  made,  either 
in  connection  with  or  separate  and  apart  from  the  land,  and  the 
purchaser  may  use  it  for  an  entirely  different  and  distinct  pur- 
pose: Drake  v.  Earhart,  2  Idaho,  716;  Strickler  v.  Colorado 
Springs,  16  Colo.  68;  25  Am.  St.  Eep.  245. 

9.  Mr.  Pomeroy,  in  his  work  on  Water  Bights,  section  47,  as 
touching  the  methods  by  which  an  appropriation  is  effected, 
asserts  the  following  proposition:  "The  very  object  of  his  [the 
appropriator's]  appropriation  may  be  to  oonduct  the  water  from 
the  stream,  through  a  ditch  or  canal  across  the  intervening  pub- 
lic lands,  to  the  tract  which  he  possesses  as  a  mining  claim,  a 
farm,  or  a  mill,  or  even  to  sell  and  dispose  of  the  water  thus 
conducted  through  the  canal  to  other  parties,  who  use  it  for 
like  purposes  on  their  own  'claims'  or  tracts  of  land."  And  Mr. 
Kinney  states  the  proposition  in  very  much  the  same  **  'lan- 
guage: See  Kinney  on  Irrigation,  sec.  156.  No  authorities  aire 
cited  in  support  of  the  text.  The  language  here  used  by  the 
learned  authors,  that  the  very  object  of  the  appropriation  may 
be  to  sell  and  dispose  of  the  water  to  other  parties,  who  may  use 
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it  for  like  purposes  on  their  own  claims  or  tracts,  is  only  recon- 
cilable with  the  idea  that  the  contemplated  use  may  be  for  other 
persons  not  concerned  in  the  initiation  of  the  appropriation,  as 
they  are  discussing  the  methods  of  appropriation,  not  of  the 
property  rights  after  a  completed  appropriation,  nor  of  a  sale 
or  disposal  of  the  use  while  the  appropriation  is  in  process  of 
acquirement.    And  we  have  seen  that  there  can  be  no  appropri- 
ation without  actual  application  to  the  contemplated  use.    Mr. 
Kinney,  in  a  succeeding  section  (section  171),  in  a  summary  of 
his  chapter  upon  "Methods  by  which  Appropriations  of  Water 
may  be  Made,"  says:   "At  the  very  inception  of  a  valid  appro- 
priation of  water  from  a  natural  stream  or  lake,  there  must  be 
a  bona  fide  intention  upon  the  part  of  the  one  attempting  to 
appropriate  the  water  to  apply  the  same,  when  his  appropriation 
is  completed,  to  some  of  the  beneficial   or  useful   purposes/9 
Then,  after  stating  the  office  of  the  notice  and  the  necessity  of 
diversion,  he  says:   "All  the  water,  when  ao  diverted,  must  be 
applied  to  some  one  of  the  beneficial  or  useful  purposes."    Mr. 
Pomeroy  is  also  in  accord  with  this  view,  although  he  does  not 
state  it  so  clearly.    In  this  statement  of  the  rule  we  find  no  ele- 
ment which  requires  the  appro priator  to  make  the  contemplated 
use  in  connection  with  lands  or  property  of  his  own,  and  the 
rule  thus  stated  is  complied  with  when  the  approprietor's  con- 
templated use  is  to  work  the  mines,  run  the  mill,  or  irrigate  the 
land  of  another.    Tn  Simmons  v.  Winters,  21  Or.  35,  28  Am. 
St.  Rep.  727,  Mr.  Justice  Lord  says:  "While  a  settler  cannot 
appropriate  more  waiter  from  the  public  domain  than  is  neces- 
sary to  irrigate  his  °6  land,  nor  any  to  irrigate  lands  which  he 
does  not  intend  to  cultivate,  hot  own  or  hold  by  possessory  title," 
and  from  this  language  it  is  argued  that  the  rule  goes  farther 
than  as  stated  by  Mr.  Kinney,  and  requires  the  appropriator  to 
possess  or  own  the  lands  in  connection  with  which  the  contem- 
plated use  must  be  wrought  out  by  a  physical  application  there- 
to of  the  water  claimed,  but  the  language  was  used  with  reference 
to  the  facts  of  that  particular  case.    So,  also,  language  of  some- 
what similar  import  was  used  by  Hawley,  C.  J.,  in  Barnes  v. 
Sabron,  10  Nov.  243,  cited  in  Simmons  v.  Winters,  21  Or.  25;  28 
Am.  St.  Bep.  727.    In  each  of  these  cases  the  settler  was  making 
an  appropriation  for  use  upon  his  own  lands.    The  question  of  a 
contemplated  use  elsewhere  was  not  made,  so  that  these  cases 
are  not  authority  here. 

The  general  purpose  of   an  appropriation  is  to  utilize    the 
water  in  the  arid  regions,  where  the  supply  is  limited,  for  the  de- 


June,  18(J6.]    Nevada  Ditch  Co.  v.  Bennett,  791 

velopment  and  advancement  of  beneficial  industries.  In  many 
localities  where  the  water  is  difficult  of  diversion,  and  the  ex- 
pense considerable  in  conducting  it  to  the  place  of  use,  if  individ- 
ual landholders,  or  even  an  aggregation  of  them,  were  required 
to  make  the  appropriation  for  nee  upon  their  own  possession, 
these  general  purposes  would  be  entirely  defeated  simply  for 
the  reason  that  such  holders  could  not  bear  the  burden  of  mak- 
ing the  appropriation.  In  such  cases,  other  persons  possessing 
capital  are  often  willing  to  make  the  diversion  for  the  benefit 
of  those  who  have  use  for  the  water,  but,  unless  they  may  con- 
template a  use  which  may  be  applied  by  the  landowner  to  his 
possessions,  they  could  not  even  initiate  the  appropriation  until 
they  had  possessed  themselves  of  lands  in  proportion  to  the 
amount  of  water  it  is  desired  to  appropriate;  so  that  if  the  user 
must  be  the  ap proprietor,  and  the  appropriator  the  landholder, 
the  arid  regions  in  many  places  would  remain  arid,  whereas  9T 
otherwise  they  oould  be  made  to  teem  with  fertility.  No  suffi- 
cient reason  has  been  suggested  why  the  contemplated  use  may 
not  be  for  and  upon  the  possessions  of  a  person  other  than  the 
appropriator;  the  authorities  we  have  seem  to  support  the  rule 
that  it  can  be,  and  we  believe  it  is  correct  upon  principle.  We 
take  it,  therefore,  that  the  bona  fide  intention  which  is  required 
of  the  appropriator  to  apply  the  water  to  some  useful  purpose 
may  comprehend  a  use  to  be  made  by  or  through  another  per- 
son, and  upon  lands  and  possessions  other  than  those  of  the 
appropriator.  Thus  the  appropriator  is  enabled  to  complete  and 
finally  establish  his  appropriation  through  the  agency  of  the 
user. 

In  Colorado,  within  the  meaning  of  her  constitution,  it  is 
held  that  the  appropriation  of  water  consists  of  two  acts:  1.  A 
diversion;  and  2.  The  application  thereof  to  a  beneficial  use; 
and  the  latter  is  declared  to  be  the  essential  act;  hence  it  is  there 
established  that  canal  companies  which  are  engaged  in  diverting 
the  water  and  carrying  it  to  the  consumer  are  to  be  "regarded  as 
an  intermediate  agency  existing  for  the  purpose  of  aiding  con- 
sumers in  the  exercise  of  their  constitutional  rights,  as  well  as  a 
private  enterprise  prosecuted  for  the  benefit  of  its  owners": 
Farmers'  etc.  Co.  v.  Southworth,  13  Colo.  130;  Wyatt  v.  Lari- 
mer Irr.  Co.,  18  Colo.  308;  36  Am.  St.  Rep.  280.  In  effect,  the 
carrier;  that  is,  the  canal  company,  stands  in  the  relation  of  an 
agent  to  the  user,  who  must  be  regarded  as  the  principal.  But 
where  a  third  element  is  essential  to  a  valid  appropriation,  con- 
sisting of  an  intent  which,  by  the  nature  of  things,  is  peculiarly 
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the  act  of  the  appropriator,  and  which  most  precede  all  others 
in  the  process  of  appropriation,  it  would  seem  that  he  who  de- 
signed the  scheme  and  made  the  diversion  was  the  principal, 
rather  than  the  user,  who  applies  the  result  of  the  9S  former's 
labor  to  his  beneficial  purpose.  But,  in  whatever  capacity  the 
parties  to  the  appropriation  may  be  considered,  the  result  is  the 
same,  the  water  of  a  public  stream  is  eventually  applied  to  a 
beneficial  use,  and  the  general  purposes  of  such  appropriations 
accomplished.  As  to  who,  in  general,  would  own  the  appropria- 
tion when  completed,  it  is  not  necessary  for  us  to  say  at  this 
time.  We  are  of  the  opinion,  however,  that  it  is  the  subject  of 
contract  between  the  person  who  initiates  the  appropriation  and 
the  user.  Nor  is  such  a  rule  consistent  or  congenial  with  the 
creation  and  fostering  of  monopolies  in  the  use  of  the  waters 
of  public  streams.  The  appropriator  cannot  withhold  the  water 
from  a  beneficial  use.  He  must  be  diligent  in  making  the  diver- 
sion, or  else  he  loses  his  inceptive  right,  and  reasonably  expedi- 
tious in  making  the  application  to  a  beneficial  use,  otherwise  his 
appropriation  will  be  measured  by  the  quantity  actually  used; 
and  he  must  not  cease  to  use  the  waters  appropriated,  upon  pain 
of  suffering  an  abandonment.  And  going  with  all  this  is  the 
primordial  condition  that  when  not  using  he  must  suffer  others 
to  use. 

10.  Tested  by  this  understanding  of  the  law,  let  us  examine 
the  plaintiff's  appropriation.    Mallett,  Adams,  and  Lee  contem- 
plated a  use,  not  only  to  be  applied  by  themselves,  but  by  such 
others  as  might  come  in  under  their  ditch.    They  had  in  mind 
some  persons  with  whom  they  had  arranged  to  join  them  in  the 
new  settlement,  should  they  find  a  suitable  locality;   and  they 
expected  others  to  come,  as  they  did  subsequently,  some  of  whom 
they  brought  in  themselves.     Indeed,  the  very  object  of  the 
scheme  was  to  induce  immigration  and  settlement,  which  they 
expected  to  accomplish  by  diverting  the  water,  and  conveying  it 
to  such  localities  as  would  be  convenient  for  use,  with  a  purpose 
of  developing  the  appropriation  with  the  aid  of  such  other  set- 
tlers as  would  apply  the  use.  90  They  had  a  reasonable  expecta- 
tion that  there  would  be  a  demand  for  water  as  soon  as  they 
could  convey  it  to  a  convenient  place  for  the  intended  use,  and 
in  this  respect  the  scheme  could  not  be  said  to  be  merely  specu- 
lative, impracticable,  or  visionary.    Their  original  scheme  com- 
prehended the  building  of  the  ditch  as  far  as  the  Dunbar  place 
or  tap.    This  is  shown  by  the  fact  that  their  survey  compre- 
hended only  that  portion  of  the  ditch.    They  refused  bo  build 
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the  Morfitt  extension,  but  allowed  him  to  construct  it>  and  con- 
veyed to  him  an  interest  in  the  main  or  original  ditch.  But  it 
was  no  part  of  the  original  design  to  carry  the  water  down  for 
the  use  of  Morfitt  or  other  persons  convenient  to  such  extension, 
and  the  same  may  be  said  of  the  Danielson  extension.  It  was 
incumbent  upon  Mallett,  Adams,  and  Lee  to  begin  and  construct 
the  works  and  appliances  necessary  to  a  diversion  and  conveyance 
of  the  water  to  the  place  of  use  with  sll  due  and  reasonable  dili- 
gence. This  they  did,  and  accomplished  their  purpose  in  this 
respect  in  1884.  The  fact  that  Lee  dropped  out  could  make  no 
difference.  Mallett  and  Adams  carried  forward  the  enterprise 
as  it  was  conceived  and  had  been  entered  upon  by  all  the  par- 
ties. It  was  also  incumbent  upon  them  to  have  at  the  time,  or 
approximately  with  the  time  of  completing  such  works  and  ap- 
pliances, users  ready  and  willing  with  sufficient  lands  and  pos- 
sessions to  absorb  the  appropriation  by  application  to  a  bene- 
ficial use  within  a  reasonable  time  thereafter.  They  complied  in 
part  with  this  condition  by  arranging  to  divide  their  appropria- 
tion with  Blanton,  Brown,  and  others  before  they  had  completed 
the  diversion;  and  at  or  near  the  time  of  such  completion  they 
contracted  with  others  for  transfers  of  additional  subdivided  in- 
terests, all  of  whom  began  the  use  of  water  through  the  ditch 
at  about  or  near  the  time  of  the  completion  10°  of  the  works 
and  appliances  for  the  diversion  and  conveyance  of  the  water 
to  the  place  of  use. 

In  Irwin  v.  Strait,  18  Nev.  436,  one  Withington  had  purchas- 
ed a  tract  of  land,  diverted  water,  and  caused  it  to  flow  there- 
upon in  April,  1867,  but  did  not  begin  the  proper  use  of  it  for 
irrigating  purposes  until  the  spring  of  1868.  In  commenting 
upon  this  state  of  facts,  Belknap,  speaking  for  the  court,  says: 
"We  do  not  think  that,  in  exercising  reasonable  diligence  to  ap- 
priate  the  water,  Withington  was  bound  to  use  it  for  irrigation 
during  the  year  1867.  It  may  have  been  impracticable  by  rea- 
son of  the  season,  or  the  difficulties  incident  to  an  unsettled 
country,  to  have  applied  the  water  to  irrigation  the  same  spring 
in  which  he  made  his  purchase/'  So  it  would  seem  in  the  case- 
before  us  that  if  parties,  through  the  intervention  of  the  appro- 
priators,  began  the  use  of  water  as  early  as  the  irrigating  season 
of  1885,  there  would  have  been  the  manifestation  of  sufficient 
diligence  to  prevent  the  appropriation  from  lapsing.  Whatever 
diversions  were  made  through  the  Morfitt  and  Danielson  exten- 
sions cannot  be  considered  as  within  the  Mallett,  Adams,  artel 
Lee  appropriations,  as  their  contemplated  use  did  not  compre- 
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hend  an  application  through  either  of  these  extensions;  and,  as 
far  as  any  appropriations  made  by  parties  through  these  exten- 
sions are  concerned,  they  must  be  considered  as  individual  ap- 
propriations, independent  of  that  made  by  Mallett,  Adams,  and 
Lee,  and  their  inception  must  date  from  the  time  of  actual  user, 
or  at  most  from  the  time  of  the  commencement  of  use  in  each 
individual  case.  There  was  an  enlargement  of  the  ditch  in  1888, 
and  a  change  of  the  point  of  diversion,  and  at  or  subsequent 
to  that  time  parties  began  the  use  of  water;  but  the  evidence 
is  too  meager  by  which  to  fix  the  date  and  quantity  of  such  ap- 
propriations, and  hence  they  can  have  no  place  in  this  investi- 
gation. The  Nevada  Ditch  101  Company,  the  plaintiff  herein, 
has  acquired  various  subdivided  interests  of  parties  who  acquired 
through  Mallett,  Adams,  and  Lee,  and  to  this  extent  it  must 
be  considered  as  the  owner  of  their  appropriation.  The  stock- 
holders may  or  may  not  be  entitled  to  the  use  of  water,  as  it  re- 
gards the  company,  in  proportion  to  the  number  of  shares  of 
stock  they  hold  therein,  but  the  stock  is  in  no  way  the  measure 
of  the  appropriation.  The  change  of  the  point  of  diversion  has 
worked  no  one  an  injury,  and  hence  none  can  complain:  Cole  v. 
Logan,  24  Or.  304. 

Now  as  to  the  quantity  of  plaintiff's  appropriation:  There 
are  sixteen  hundred  and  forty-three  acres  under  cultivation, 
which  can  be  traced  with  reasonable  certainty  to  users  who  be- 
gan the  use  of  water  in  1883,  1884,  and  1885,  and  one  hundred 
and  sixty  acres  additional,  which  may  be  traced  to  a  commence- 
ment in  1886.  In  1894  there  was  irrigated  under  the  two  first 
sections  of  the  ditch  about  nineteen  hundred  and  seventy  acres. 
Parties  have  been  diligent  in  reducing  their  lands  to  cultivation, 
and  yet  at  the.  time  of  the  commencement  of  this  suit  had  not 
reclaimed  all  their  holdings  as  intended  or  desired.  In  the  opin- 
ion of  the  referee,  the  capacity  of  the  ditch  was  two  thousand  and 
eighty-two  inches,  miner's  measurement,  1886,  and  at  that  time 
oarried  water  to  its  full  limit,  all  which  was  actually  utilized  for 
beneficial  purposes.  While  the  capacity  of  the  ditch  is  not  the 
measure  of  the  appropriation,  it  nevertheless  becomes  a  potent 
factor  in  the  ascertainment  of  the  primary  intention  and  estab- 
lishment of  the  appropriation,  where  the  evidence  touching  the 
use  and  its  inception  is  indefinite.  It  requires  about  one  inch 
of  water  to  the  acre  for  successful  irrigation,  and  when  the  land 
is  new  even  more;  but  upon  an  average  an  inch  an  acre  will  suf- 
fice for  the  irrigation  of  the  lands  under  the  first  two  sections  of 
ihe  Nevada  ditch,  including  loss  by  seepage  and  evaporation. 
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Thus  considered,  plaintiff's  appropriation  would  range  from  six- 
teen hundred  and  forty-three  to  nineteen  hundred  and  seventy 
inches,  measured  by  iaal  actual  user.  Upon  the  whole,  we  think 
plaintiff  should  be  allowed  an  appropriation  of  two  thousand 
inches  of  water,  miner's  measurement,  which  has  for  its  com- 
mencement by  relation  to  August  or  September,  1881,  if  not  to 
June  12th  of  that  year,  the  date  of  posting  the  notice. 

11.  As  regards  the  agency  ditches,  the  Pacific  Live  Stock  Com- 
pany claims  an  appropriation  prior  to  the  plaintiff.  It  is  con- 
tended that  the  government,  having  set  aside  the  Malheur  In- 
dian Reserve,  and  its  officers  and  agents  having  constructed  the 
two  agency  ditches,  diverted  the  water  thereby  and  used  it  for 
agricultural  and  mechanical  purposes,  making  an  appropriation 
of  the  water  for  beneficial  uses  with  like  effect  as  if  it  was  a 
private  individual;  and  that  having  granted  the  lands  upon  which 
the  ditches  are  located  and  the  water  was  utilized,  with  their 
appurtenances,  the  grant  carried  with  it  the  appropriation,  all 
which  the  Pacific  Live  Stock  Company  has  acquired  through 
mesne  conveyances  from  the  government.  Actual  diversion  and 
use  for  beneficial  purposes  will  constitute  an  appropriation;  but 
is  such  the  effect  when  the  government  has  made  the  diversion 
from  a  public  stream,  and  applied  the  use  to  government  prop- 
erty, although  for  beneficial  purposes?  Prior  to  September  12, 
1872,  the  lands  comprised  in  the  Malheur  Indian  Reservation 
were  a  part  of  the  public  domain,  but  by  executive  orders  of 
date  September  12,  1872,  May  15,  1875,  and  January  28,  1876, 
they  were  withdrawn  from  settlement,  and  set  apart  for  the  use 
and  occupancy  of  the  Snake  and  Piute  Indians.  By  executive 
orders  of  date  September  13,  1882,  and  May  21,  1883,  the  whole 
reserve  was  again  restored  to  the  public  domain,  except  three 
hundred  and  twenty  acres  upon  which  the  old  Camp  Harney 
military  post  buildings  were  situated.  On  May  23,  1883,  the 
agency  buildings,  and  sections  3  and  10,  township  19  south, 
range  37  east,  upon  which  they  were  situated,  were  ordered  sold, 
in  accordance  with  10S  the  provisions  of  sections  2122  and  2123 
of  the  United  States  Revised  Statutes.  The  remaining  portions 
of  the  lands  so  restored  to  the  public  domain  were  thrown  open 
to  settlement.  E.  L.  Bradley  having  pre-empted  the  lands  in 
section  4  upon  which  the  heads  of  both  ditches  are  located,  the 
government  issued  to  him  the  usual  patent  therefor,  containing 
the  following  conditions  and  reservations,  viz:  "To  have  and  to 
hold  the  same,  together  with  all  the  rights,  privileges,  immuni- 
ties, and  appurtenances,  of  whatsoever  nature,  thereunto  belong-. 
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ing  ....  subject  to  any  vested  and  accrued  water  rights,  for 
mining,  agricultural,  manufacturing,  or  other  purposes,  and 
rights  to  ditches  and  reservoirs  used  in  connection  with  such 
water  rights,  as  may  be  recognized  and  acknowledged  by  the 
local  customs,  laws,  and  decisions  of  courts,  etc/'  This  patent 
was  issued  November  26,  1889.  T.  M.  Overfelt  purchased  the 
agency  buildings,  with  sections  3  and  10,  and  on  May  9,  1885,  a 
patent  was  issued  to  him  for  these  buildings  and  premises,  with 
like  conditions  and  reservations  in  every  respect  as  the  Bradley 
patent,  except  the  words  "improvements,  tenements,"  are  insert- 
ed and  precede  the  words  "rights,  privileges,  immunities,  and  ap- 
purtenances." 

It  has  been  the  policy  of  the  general  government  from  an 
early  date,  when  the  exigencies  of  the  public  service  required  it, 
for  the  President,  through  the  instrumentality  of  executive  or- 
ders, to  reserve  such  portions  and  parcels  of  the  public  domain 
from  sale  and  settlement  as  seemed  expedient,  and  thereby  set 
them  apart  for  public  use,  and  it  may  be  conceded  that  the 
President  had  competent  authority  for  so  doing:  Orisar  v.  Mc- 
Dowell, 6  Wall.  381.  It  may  be  predicated  of  the  waters  of 
non-navigable  streams  upon  the  public  domain,  that  are  not  ap- 
propriated by  the  methods  cognizant  to  law,  that  they  are  as 
much  the  property  of  the  government  as  the  lands  iG4  through 
which  they  flow:  Kinney  on  Irrigation,  sec.  134.  Hillyer,  J., 
in  Union  etc.  Min.  Co.  v.  Ferris,  2  Saw.  176,  says:  "A  stream  of 
water  is  a  part  and  parcel  of  the  land  through  which  it  flows, 
inseparably  annexed  to  the  soil.  ....  The  government,  as  pro- 
prietor of  the  land  through  which  a  stream  of  water  naturally 
flows,  has  the  same  property  and  right  in  the  stream  as  any 
other  owner  of  land  has,  be  it  usufructuary  or  otherwise":  See, 
also,  Vansickle  v.  Haines,  7  Nev.  249.  In  the  Mining  Debris 
case,  9  Saw.  492,  18  Fed.  Rep.  753,  Sawyer,  C.  J.,  says:  "As 
owners  of  the  public  lands,  the  United  States,  like  any  other 
owner,  could  sell  them  in  large  or  small  quantities,  and  convey 
a  fee  simple  title  to  their  grantees,  or  could  lease  them,  or  re- 
serve them  from  sale,  or  grant  a  limited  estate,  subject  to  ease- 
ments granted   to  others They  could  do  all   this  with 

their  own  lands,  held  in  the  character  of  proprietor,  merely  as 
the  public  lands  are  held."  In  short,  the  government  can  deal 
with  its  lands  as  other  land  proprietors  can  deal  with  theirs.  In 
the  Pacific  Coast  states,  Congress  has  recognized  the  privilege  of 
private  citizens  to  acquire  usufructuary  interests  in  the  waters 
of  public  streams,  independent  of  riparian  ownership.    This  is 
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but  one  way,  however,  of  disposing  of  the  public  domain.  A 
new  and  peculiar  right  is  carved  out  of  it,  and  settled  upon  pri- 
vate persons,  either  in  their  individual  or  corporate  capacity. 
Now,  if  such  an  estate  may  be  carved  out  of  the  public  domain 
for  an  individual,  it  may  be  reserved  by  the  general  government, 
but  the  waters  of  non-navigable  streams  are  part  of  such  public 
domain,  and  hence  the  property  of  the  government,  which  may 
lay  hold  of  and  use  them,  without  taking  any  of  the  steps  made 
necessary  to  obtain  an  usufructuary  interest  therein  by  private 
individuals.  But  if  it  would  prevent  individuals  from  acquiring 
interests  by  prior  appropriation,  it  would  seem  that  there  should 
be  a  10B  reservation  made  of  such  waters  either  by  act  of  Con- 
gress or  some  executive  order.  Such  has  not  been  the  case  here. 
The  most  that  can  be  predicated  of  the  acts  of  the  government 
and  its  officers  and  agents,  in  the  diversion  and  use  of  waters 
in  connection  with  the  agency  lands,  buildings,  and  machinery, 
is  that  it  was  a  reservation  for  a  public  use,  not  an  appropriation 
for  a  beneficial  use  in  that  sense,  although  actually  used  by  the 
government  for  beneficial  purposes,  which  was  also  a  public 
use.  It  was  a  use  the  government  could  employ  so  long  as  it 
saw  fit,  but  it  is  not  clear  how  a  public  use  could  become  appur- 
tenant to  the  soil  so  as  to  pass  with  it  to  a  private  individual. 

12.  The  public  use  which  the  government  employs,  and  the 
usufructuary  interest  acquired  by  the  individual  by  appropria- 
tion, are  two  distinct  and  different  things;  the  latter  may  and 
does  pass  appurtenant  to  the  soil,  but  the  moment  the  govern- 
ment parts  with  its  domain  to  a  private  individual  the  public 
use  is  abandoned,  unless  a  like  use  is  by  special  and  competent 
stipulations  passed  to  him  by  his  grant.  It  is  not  claimed  that 
such  was  the  case  here.  But  when  the  reserve  was  thrown  open 
to  sale  and  settlement,  the  reserved  lands  were  thereby  restored 
to  the  public  domain,  and  the  public  use  abandoned,  and  such 
would  surely  be  the  effect  as  it  relates  to  any  reservation  of  the 
waters  of  such  domain  for  a  like  use.  This,  of  course,  pro- 
ceeds upon  the  assumption  that  the  use  made  of  the  waters  by 
the  officers  and  agents  of  the  government  had  the  effect  of  a 
formal  withdrawal  thereof  by  competent  authority  under  the 
government,  but  we  do  not  decide  that  such  was  in  reality  the 
effect  of  such  use.  Such  we  think  would  be  the  effect  of  a  restora- 
tion to  the  public  domain,  and  the  ordinary  patent  would  not 
carry  with  the  lands  the  public  use  made  of  the  waters  upon  such 
lands  as  an  appurtenant  thereto. 
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106  13.  But  if  we  are  mistaken  in  this  view  of  the  question, 
there  is  another  matter  connected  with  the  transaction  which 
is  fatal  to  the  Pacific  live  Stock  Company's  claim.  It  derives  its 
title  through  patent  from  the  government,  which  is  a  grant  "sub- 
ject to  any  vested  and  accrued  water  rights  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes,  and  rights  to  ditches 
and  reservoirs  used  in  connection  with  such  water  rights,  as 
may  be  recognized  and  acknowledged  by  the  local  customs,  laws, 
and  decisions  of  courts."  This  is  an  implied  recognition  of  such 
rights  of  prior  appropriators  as  had  at  the  date  of  the  patent 
been  established,  and  a  direct  transfer  expressly  subject  to  such 
rights.  And  the  patentee,  and,  a  priori,  his  successor  in  inter- 
est can  take  no  larger  estate  than  the  government  has  been 
pleased  to  grant:  Kinney  on  Irrigation,  sec.  148.  So  that  the 
company  is  especially  estopped  by  its  muniments  of  title  from 
claiming  as  a  specific  grant  from  the  government,  whether  as 
an  appurtenant  or  otherwise,  the  usufruct  of  the  waters  of  the 
Malheur  river  and  its  tributaries,  as  against  any  and  all  persons 
who  acquired  rights  as  prior  appropriaton  of  the  waters  of  such 
streams  before  the  issuance  of  the  patent  to  Bradley  and  Over- 
felt.  The  addition  of  the'  words  "improvements  and  tenements'9 
in  the  Overf elt  patent  cannot  enlarge  the  grant,  except  in  so 
far  as  is  quite  apparent  from  the  incidents  and  the  patent  itself 
that  the  government  meant  to  pass  the  title  to  the  agency  build- 
ings as  well  as  to  the  land.  In  this  view  of  the  matter,  the 
Pacific  Live  Stock  Company  must  depend  for  its  water  rights 
upon  such  appropriation  as  was  initiated  by  Overfelt  &  Co., 
after  possession  of  sections  3  and  10  was  surrendered  to  them  by 
the  government.  It  appears  that  they  took  possession  in  April, 
1885,  prior  to  the  issuance  of  the  patent,  and  that  they  at  once 
repaired  both  these  ditches,  and  began  the  use  of  water  through 
them  for  useful  purposes.  If  such  was  the  case,  the  inception 
107  of  the  Pacific  Live  Stock  Company's  appropriation  antedates 
the  patent  to  Overfelt,  and  was  a  right  acquired  independent  of 
such  patent,  and  such  a  right  as  one  holding  merely  the  posses- 
sory title  to  government  lands  might  acquire.  But  even  the  in- 
ception of  the  right,  whatever  it  may  be,  cannot  take  an  earlier 
date  than  April,  1885,  which  is  long  subsequent  to  the  acquire- 
ment by  plaintiff  of  its  appropriation,  and  hence  is  subordinate 
thereto. 

As  concerns  the  Gillerman-Froman  ditch,  it  has  been  sug- 
gested that  the  appropriation  made  by  means  of  it  had  its  in- 
ception with  the  Rinehart  survey  in  1877  or  1878,  but  Rinehart 
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did  not  follow  up  the  survey  with  the  construction  of  the  ditch 
and  diversion  of  water,  nor  is  there  any  privity  of  interest  shown 
between  him  and  the  Gillennan-Froman  people,  eo  it  is  plain 
there  is  no  merit  in  the  suggestion.  In  the  absence  of  fcuch 
privity  the  Gillerman-Froman  appropriation  is  clearly  subsequent 
in  time  to  that  of  the  plaintiff. 

For  the  Malheur  Farmers*  Irrigating  Ditch  Company  it  is 
claimed  that  its  appropriation  had  its  inception  with  the  Osburn 
surveys  in  1880,  and  the  posting  and  recording  of  a  notice  of 
appropriation  claiming  five  thousand  inches  of  water  a  mile  and 
a  half  above  the  head  of  its  ditch.  But  Osburn  and  Iimeberger 
did  not  exercise  reasonable  diligence  in  making  their  diversion, 
and  there  is  no  relation  between  their  attempted  appropriation 
and  the  one  which  the  company  now  possesses.  Hence  its  appro- 
priation is  also  subordinate  to  plaintiff's. 

Eastman  Brothers  &  Ballentine  acquired  no  rights  to  their 
appropriation  earlier  than  1884,  nor  did  the  Sand  Hollow  Ditch 
people  prior  to  July,  1885.  The  Warm  Spring  Valley  ditch 
was  constructed  without  notice  in  1888,  and  it  is  not  claimed 
that  any  appropriation  was  made  through  the  Harper's  Ranch 
ditch  earlier  than  April,  1883.  So  4*8  that  all  these  appropri- 
ations are  subservient  to  that  of  the  plaintiff. 

These  considerations  lead  to  a  modification  of  the  decree  of 
the  court  below,  and  a  decree  will  be  entered  here  establishing 
the  plaintiffs  appropriation  of  two  thousand  inches  of  water,  min- 
er's measurement,  and  enjoining  all  the  defendants  who  are  par- 
ties to  the  appeal  from  diverting  any  of  the  waters  of  the  Malheur 
river  until  the  plaintiff  receives  the  amount  of  its  appropriation. 
The  case  will  be  remanded  to  the  court  below,  with  directions  to 
carry  the  decree  into  effect. 

Modified. 

What  Constitute*  an  Appropriation  of  Water.9 

The  Preliminary  Notice.— The  chief  value  of  the  principal  case  t» 
In  Itn  consideration  of  the  question,  what  is  essential  to  constitute  a 
valid  appropriation  of  water,  In  which  question  are  included  both 
the  acts  necessary  to  constitute  such  an  appropriation  and  the  dili- 
gence which  must  be  exercised  In  their  performance.  Either  by 
statute,  or  by  a  custom  so  well  established  and  generally  recogniz- 
ed as  to  have  all  the  force  of  a  statute,  It  Is  usual  for  persons  in- 
tending to  appropriate  the  waters  of  a  running  stream,  or  some  part 
thereof,  to  give  warning  of  their  Intention  by  posting  at  or  near  the 
Intended  point  of  diversion  a  notice  signed  by  the  person  or  persons 

*MERKINCB  TO  MONOGRAPHIC  NOTBB. 

Water,  lespectiTO  rights  of  appropriators  and  riparian  owners:  Note  to  Heath  v, 
Williams,  U  Am.  Doe.  2«u$% 
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desiring  to  make  the  appropriation  and  stating  such  fact,  the  amount 
of  water  Intended  to  be  appropriated,  the  place  and  means  of  diver- 
sion, the  use  or  uses  for  which  the  water  Is  desired,  and  generally  the 
place  where  it  is  to  be  used,  and  a  designation  of  the  general  route 
of  the  ditch' or  canal  by  which  it  Is  to  be  carried*  These  notices, 
however,  are  not  indispensable  to  the  valid  appropriation  of  water. 
They  are  merely  Intended  as  the  first  act  toward  such  appro- 
priation, to  which  the  appropriation,  when  completed  with  reason- 
able diligence,  shall  relate,  and  shall  thus  become  paramount  to 
the  rights  of  such  persons  as  shall  subsequently  undertake  to 
make  an  appropriation  of  the  waters  of  the  same  stream,  whether 
such  appropriation  be  preceded  by  a  formal  notice  or  not  The  ac- 
tual appropriation  of  water,  though  not  preceded  by  the  posting  or 
recording  of  any  notice,  is  valid  both  as  against  persons  claiming  an 
interest  in  the  water  as  riparian  proprietors:  (Burrows  v.  Burrows, 
82  CaI.  604),  and  as  against  subsequent  approprlators  thereof:  Wells 
v.  Mantes,  00  Gal.  5S3;  Watterson  v.  Saldunbehere,  101  CaL  107; 
Hargrave  v.  Cook,  108  CaL  72;  Wells  v.  Kreyenhagen,  117  GaL  829; 
Union  etc.  Co.  v.  Dangberg,  81  Fed.  Rep.  73.  The  notice  of  itself 
cannot  constitute  an  appropriation  of  water  nor  confer  any  right 
on  the  perrons  filing  it  other  than  that  of  proceeding  with  reason- 
able diligence  to  complete  the  proposed  appropriation.  If  they  do 
not  thus  proceed,  they  have  no  rights  whatsoever  in  the  waters  of 
the  stream  concerning  the  appropriation  of  which  they  have  given 
their  notice:  Gardoza  v.  Calkins,  117  Gal.  100. 

Statutes  of  the  United  States  Concerning, — The  Revised  Statutes 
of  the  United  States  contain  certain  enactments  respecting  the  ap- 
propriation of  waters  and  which  are  applicable  to  the  public  lands. 
These  statutes  have  generally.  If  not  universally,  been  construed  as 
merely  recognizing  pre-existing  laws  or  customs  under  and  by  vir- 
tue of  which  it  hud  been  the  habit  far  many  years,  in  the  western 
portion  of  the  United  States,  of  persons  desiring  the  use  of  the 
water  for  mining,  agricultural,  or  milling  purposes,  to  divert  it  from 
the  running  streams  and  apply  It  to  the  desired  purpose.  There- 
fore, it  has  always  been  held  that  an  appropriation  of  water  running 
through  lands  constituting  a  part  of  the  public  domain  will  not 
only  be  recognized  by  the  United  States,  .but  may  be  enforced  against 
patentees  of  such  lands  whose  rights  do  not  antedate  the  appro- 
priation of  such  water:  Osgood  v.  El  Dorado  etc.  Co,  66  GaL  571; 
Hammond  v.  Rose,  11  Colo.  524;  7  Am.  St  Rep.  258;  Drake  v.  Ear- 
hart,  2  Idaho,  716;  Jones  v.  Adams,  19  Nov.  78;  8  Am.  St.  Rep.  788; 
Lehl  etc.  Co.  v.  Moyle,  4  Utah,  827;  Isaacs  y.  Barber,  10  Wash.  124; 
45  Am.  St  Rep.  772;  Union  etc.  Go,  v.  Dangberg,  81  Fed.  Rep.  78; 
Broder  v.  Water  Co.,  101  U.  S.  274. 

Relation  of  Approprtator's  Title.  —  As  between  appropriatora  of 
water  and  purchasers  of  land  from  the  United  States,  as  well  as 
between  rival  claimants  of  water  by  appropriation,  it  may  often  bo 
necessary  to  ascertain  the  precise  point  of  time  when  the  right  at- 
tempted to  be  asserted  began;    for  it  is  universally  conceded  that 
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the  right  of  an  appropriate*  of  water,  though  an  actual  appropria- 
tion and  nae  thereof  are  necessary  to  its  consummation,  must,  when 
the  consummation  is  effected,  he  deemed  to  have  begun  with  thai 
first  work  or  act  necessary  to  such  appropriation,  reasonable  dili- 
gence in  perfecting  it  being  thereafter  exercised.  In  those  states  in 
which  a  notice  is  required  to  be  posted  and  recorded,  the  right  of 
the  appropriator,  when  perfected  with  reasonable  diligence  relates 
back  to  the  filing  of  such  notice.  On  the  other  hand,  if  notice  is 
not  provided  for  by  statute,  or,  if  provided  for,  is  not  given,  the 
title  of  tbe  appropriator  by  relation  must  be  regarded  as  commenc- 
ing at  the  time  when  he  began  his  dam,  ditch,  flume,  or  other  ap- 
pliance by  means  of  which  his  appropriation  is  effected,  provided 
he  prosecutes  his  enterprise  to  success  and  with  reasonable  dili- 
gence: Woolman  v.  Garringer,  1  Mont  635;  Ophlr  etc.  Oo.  v.  Carpen- 
ter, 4  Nev.  534;  »7  Am.  Dec.  650;  Irwin  v.  Strait,  18  Nev.  436;  Cole 
t.  Logan,  24  Or.  300;  Nevada  etc.  Co.  r.  Bennett,  30  Or.  68;  ante,  p. 
777;  note  to  Heath  v.  Williams,  43  Am.  Dec  281;  Kinney  on  Irriga- 
tion, sec.  168;  Union  etc.  Go.  v.  Dangberg,  81  Fed.' Rep.  73. 

There  may  be  cases,  however,  in  which,  though  the  work  of  ap- 
propriation is  not  prosecuted  with  reasonable  diligence,  it  is  ulti- 
mately completed  and  an  actual  appropriation  made.  Under  such 
circumstances,  the  title  of  the  appropriator  cannot  relate  back  to  the 
first  step  taken  by  him,  because  to  permit  him  to  do  so  would  be 
to  legard  with  the  same  favor  an  appropriator  who  had  been  dill- 
gent  and  one  who  had  not  Still,  if  tbe  appropriation  is  actually 
completed,  the  appropriator  acquires  rights  by  virtue  thereof  para* 
mount  to  the  rights  of  all  others  accruing  subsequently  to  the  per- 
fected appropriation.  Whether  the  title  can  relate  back  to  any  pe- 
riod anterior  to  this  must  be  regarded  as  in  doubt  Possibly,  if, 
after  being  guilty  of  a  want  of  diligence  in  prosecuting  the  proposed 
appropriation  and  constructing  the  appliances  necessary  thereto, 
the  intending  appropriator  should  begin  work  and  thereafter  prose- 
cute It  diligently  and  notoriously,  his  title,  when  his  work  was 
completed,  might  relate  back  to  the  commencement  of  this  uninter- 
rupted period  of  diligence,  or,  at  least,  to  some  time  therein  when 
it  must  be  apparent  to  all  observers  that  the  work  was  being  prose- 
cuted diligently  and  with  reasonable  expectation  of  success.  We 
have  not  however,  met  any  adjudication  respecting  a  case  of  this 
character:  and,  so  far  as  there  is  any  general  expression  upon  this 
subject,  it  is  to  the  effect  that  where  there  has  been  a  want  of  rea- 
sonable diligence,  but  the  intending  appropriator  nevertheless  fin- 
ishes his  work  and  makes  an  actual  appropriation,  his  title  does  not 
relate  to  any  period  anterior  to  that  event,  and  Is  therefore  subordi- 
nate to  the  claims  of  other  approprlators,  who,  though  their  first  step 
was  taken  after  his,  were  not  guilty  of  any  want  of  diligence  in  the 
prosecution  of  their  enterprise:  Ophlr  etc.  Co.  v.  Carpenter,  4  Ner. 
534;  97  Am.  Dec.  550;  Kinney  on  Irrigation,  sees*.  168,  184. 

In  one  instance,  in  which  the  question  was  not  that  of  want  of 

diligence  In  completing  the  diversion  of  the  works  and  appliances 
Am.  St.  Ksr.,  Vol.  LX.-6L 
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necessary  thereto,  but  of  too  great  delay  in  applying  the  water  after 
Its  diversion  to  some  useful  purpose,  but  such  delay  was  succeeded 
by  the  application  of  the  water  to  such  a  purpose  before  the  right 
of  any  other  approprlator  intervened,  it  was  held  that  the  right  of 
the  first  approprlator  had  not  been  lost  The  court  said:  "If,  by 
neglect  to  apply  the  water  within  a  proper  time,  the  right  to  apply 
was  forfeited,  the  water  reverted,  and  anyone  could  proceed  to  ap- 
propriate it;  but  such  right  could  only  attach  while  the  right  of 
the  former  claimant  was  in  abeyance  by  reason  of  his  negligence, 
and  the  second  party  must  have  availed  himself  of  the  right  be- 
fore the  re-entry  and  prosecution  of  the  enterprise  of  the  first  party. 
Unless,  during  the  interim,  when,  by  failure  to  prosecute  the  enter- 
prise, the  water  right  may  be  regarded  as  having  reverted,  some 
other  party  Intervenes  and  makes  a  valid  and  legal  appropriation 
of  the  water,  the  first  party  may  resume,  and  if  such  resumption 
occurs  before  intervening  rights  attach,  the  right  to  appropriate  is 
lost":  Beaver  Brook  Co.  v.  St  Vraln  Co.,  G  Colo.  App.  135. 

" To  constitute  a  valid  appropriation  of  water  three  elements  must 
always  exist:  L  An  intent  to  apply  it  to  some  beneficial  use.  exist- 
ing at  the  time  or  contemplated  In  the  future;  2.  A  diversion  from 
the  natural  channel  by  means  of  a  ditch,  canal,  or  other  structure; 
and  8.  An  application  of  it  within  a  reasonable  time,  to  some  use- 
ful industry":  Low  v.  Rizor.  25  Or.  551,  557;  Nevada  Ditch  Cc.  v. 
Bennett,  30  Or.  58;  ante,  p.  777.  ** Appropriation  is  the  intent  to  take, 
accompanied  by  some  open,  physical  demonstration  of  the  intent, 
and  for  pome  valuable  use":  McDonald  v.  Bear  River  etc  Co.,  13 
Cal.  220.  232*  "The  true  test  of  an  appropriation  of  water  is  the 
successful  application  thereof  to  the  beneficial  use  designed,  and  the 
method  of  diverting  or  carrying  the  same,  or  making  such  applica- 
tion, is  Immaterial":  Thomas  v.  Guiraud,  6  Colo.  530;  Larimer  Co. 
v.  People,  8  Colo.  616;  Fort  Morgan  etc  Co.  v.  Ditch  Co.,  18  Colo.  4; 
86  Am.  St.  Rep.  259;  Taughenbaugh  v.  Clark,  6  Colo.  App.  244. 

The  purpose  for  which  water  is  appropriated  is  not  material,  pro- 
vided it  is  for  some  useful  industry  or  for  the  supplying  of  a  well- 
recognized  want  It  may  be  to  aid  In  mining  operations:  Marlus  v. 
Bricknell,  10  CaL  217;  Ortman  v.  Dixon,  13  Cal.  34;  or  to  furnish 
power  for  a  mill  or  for  the  propelling  of  other  machinery:  McKlo- 
ney  v.  Smith,  21  CaL  374:  Ortman  v.  Dixon,  13  CaL  34;  Speake  v. 
Hamilton,  21  Or.  3;  Isaacs  v.  Barber,  10  Wash.  124;  45  Am.  St  Rep. 
772;  as  to  operate  an  electric  plant:  Lanboonv.  Bell,  18  Colo.  346;  or 
to  Irrigate  lands  devoted  to  agriculture  or  horticulture;  Tucker  v. 
Jones,  8  Mont  225;  Barnes  v.  Sabron,  10  Nev.  217;  Ison  v.  Nelson 
etc.  Co.,  47  Fed.  Rep.  190;  or  to  supply  water  to  quench  the  thirst  of 
men  and  other  animals,  or  to  extinguish  fires,  or  to  subserve  any 
other  useful  end  connected  with  the  government  and  well-being  of 
municipalities  and  other  communities. 

The  Intent  of  the  Diversion. — The  first  of  the  elements  essential 
to  a  valid  appropriation  of  water  Is  an  intent  to  apply  it  to  soma 
beneficial  use,  existing  at  the  time  or  contemplated  in  the  future. 
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The  Intent  must  exist  at  the  time  of  the  diversion  of  the  water,  and 
must  be  an  intent  that  it  shall  be  applied  to  a  beneficial  use,  The 
most  unquestionable  illustration  of  the  diversion  of  water  without 
accomplishing  any  appropriation  of  it  exists  when  a  ditch  or  other 
appliance  has  been  constructed  and  used  for  the  purpose  of  drain- 
ing off  superfluous  waters,  the  Intention  being  rather  to  rid  oneself 
of  the  water  than  to  make  any  use  whatever  of  it.  Under  such  cir- 
cumstances there  is  no  appropriation  of  the  water,  however  long 
continued  its  diversion  may  be,  until  an  intent  is  formed  of  apply- 
it  to  some  beneficial  purpose:  Maerls  v.  Blcknell,  7  CaL  261;  68  Am. 
Dec.  257;  McKlnney  v.  Smith,  21  Gal.  373;  Thomas  v.  Gulraud,  • 
Colo.  530;  Dick  v.  Caldwell,  14  Nev.  107. 

In  the  case  cited  from  68  Am.  Dec.  257,  It  was  shown  that,  la 
1851,  the  predecessors  of  the  plaintiff  cut  a  ditch  from  a  ravine,  and 
one  year  later  the  predecessors  of  the  defendant  cut  two  ditches  from 
the  same  ravine,  but  above  that  cut  at  the  earlier  date.  It  was  in- 
sisted that  the  ditch  first  cut  was  intended  for,  and  used  only  as,  a 
drain  to  carry  off  water  from  certain  mining  claims,  and  that  before 
the  water  so  carried  off  had  been  applied  to  any  beneficial  purpose* 
the  other  ditches  had  been  constructed  and  water  diverted  thereby 
and  used  for  mining.  The  trial  court  instructed  the  Jury  that  It  was 
not  material  what  was  the  original  intention  of  the  party  construct- 
ing the  first  ditch,  provided  its  use  was  not  abandoned  prior  to  the 
time  the  rights  of  other  parties  attached.  Upon  this  instruction  there 
was  a  Judgment  in  favor  of  the  plaintiffs,  and  an  appeal  therefrom 
to  the  supreme  court  where  it  was  reversed  because  of  error  in  this 
instruction.  In  determining  this  question  the  appellate  court  said: 
"In  the  case  of  Kelly  v.  Natoma  Water  Co.,  6  CaL  105,  this  court  held 
that  'possession  or  actual  appropriation  must  be  the  test  of  priority 
in  all  claims  to  the  use  of  water,  whenever  such  claims  are  not  de- 
pendent upon  the  ownership  of  the  land  through  which  the  water 
flows.'  From  this  decision,  it  follows  that  there  must  be  an  actual 
appropriation,  and  it  would  seem  clear  that  such  appropriation  must 
be  for  some  useful  purpose  allowed  by  law.  In  fact,  merely  turning 
the  water  from  a  claim,  with  the  intention  to  dispense  with  Its  use, 
is  no  actual  appropriation  at  all.  It  also  follows,  from  the  same  de- 
cision, that  until  such  actual  appropriation  there  can  exist  n*  com- 
plete right  to  the  use  of  the  water,  for  the  party  may  never  carry 
out  his  Intention.  But  It  was  also  held  in  that  case  that  If  a  party 
commenced  first  to  construct  a  work  in  good  faith,  then,  although 
his  power  of  enjoyment  would  not  commence  until  its  completion, 
yet  the  right,  as  against  others,  would  have  relation  to  the  time  of 
commencement.  From  these  principles,  it  would  seem  legitimately 
to  follow  that  if  the  ditch  of  plaintiffs  was  cut  for  the  purposes  of 
drainage  simply,  and  not  with  the  bona  fide  intention  of  appropriat- 
ing the  water  thus  diverted  to  some  useful  object,  and  the  ditdi  or 
ditches  of  defendant  were  commenced  first  in  good  faith  with  the 
Intent  thus  to  appropriate  the  water,  and  before  any  actual  appro- 
priation by  the  plaintiffs  or  their  grantors  for  mining  purposes,  thea 
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the  defendants  gained  a  priority  over  the  grantors  of  plaintiffs,  and 
oyer  all  persons  holding  under  them.  Unless  the  grantors  of  plain- 
tiffs had  constructed  their  ditch  with  the  Intention  of  using  the  water 
for  mining  or  other  useful  purposes,  or  after  Its  construction  they 
had  actually  so  applied  it,  the  defendants  could  not  know  that  they 
ever  would  so  apply  it  or  intended  to  so  apply  it  If,  a*  the  Urns 
plaintiffs'  ditch  was  made,  such  intention  had  existed  and  been 
avowed,  and  afterward  carried  out  in  good  faith  within  a  reasonable 
time,  considering  all  the  circumstances,  then  the  defendants  could 
not,  by  any  act  of  theirs,  rightfully  appropriate  any  water  In  the 
ravine,  necessary  to  fill  the  ditch  of  plaintiffs  according  to  its  actual 
capacity  at  the  date  of  the  commencement  of  defendants'  ditch  or 
ditches.  From  these  principles  it  follows  that  the  mere  prior  con- 
struction of  a  ditch,  and  diverting  the  waters  of  a  stream,  will  not 
give  the  party  any  priority  over  the  others.  There  must  be  an  a* 
tual  appropriation,  or  intention  to  appropriate,  followed  by  due 
diligence." 

In  the  illustration  we  have  given  there  can  be  no  presumption  of  any 
Intention  to  exercise  a  right  of  ownership  or  to  claim  a  property  in 
the  water  diverted  or  In  the  use  thereof,  but  the  result  must  be  the 
same,  though  the  dlverter  intends  to  claim  some  ownership  or  prop- 
erty Interest  In  the  water.  If  he  does  not  intend  Its  devotion  to  some 
beneficial  use.  If  his  object  was  to  Impound  it  (Beaver  Brood  eta  Go. 
v.  St  Train  etc  Co.,  6  Colo.  App.  130),  or  to  otherwise  keep  other 
persons  from  using  it,  the  carrying  out  of  that  object  could  not  of 
itself  constitute  an  appropriation:  Senior  v.  Anderson,  115  CaL  496; 
Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146;  31  Am.  St  Rep.  275; 
Fanners'  etc  Co.  v.  Agricultural  Ditch  Co.,  3  Colo,  App.  255.  Thus 
where  a  dam  was  constructed  across  the  outlet  ojf  certain  lakes  for 
the  purpose  of  retaining  the  waters  thereof,  to  be  drawn  off  at  pleas- 
ure and  used  in  a  ditch  belonging  to  the  persons  who  constructed  the 
dam,  but  without  any  necessity  of  using  the  additional  amount  of 
waters  thus  accumulated  and  restrained,  the  court  said:  'The  evi- 
dence in  relation  to  this  claim  Is  perfectly  plain  and  uncontradlctory, 
and,  we  think,  shows  conclusively  that  the  claim  was  invalid  and 
without  the  semblance  of  law  to  support  it  The  water  was  not 
claimed  for  any  useful  or  beneficial  purpose  or  In  contemplation  of 
a  future  appropriation  for  any  such  purpose  by  the  parties  claiming 
It  It  was  a  bare  claim,  for  no  other  object  that  we  can  discover 
than  that  of  speculation.  The  court  would  have  been  Justified  In 
instructing  the  Jury  to  disregard  it  entirely":  Weaver  v.  Eureka  Lake 
Co..  15  Cal.  271.  There  are  other  cases  employing  language  similar 
to  that  Just  quoted  .(Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146; 
31  Am.  St.  Rep.  275),  and,  like  it,  liable  to  mislead  the  reader  by 
generating  a  doubt  whether  water  may  be  appropriated  for  the  pur- 
pose of  realizing  a  profit  by  its  sale.  When  the  decisions  state  in 
general  terms  that  an  appropriation  of  water  may  not  be  made  for 
the  purpose  of  speculation,  we  do  not  understand  them  to  mean  that 
the  appro  print  or  must  intend  to  use  the  water  personally,  or  have 
lands  to  the  Irrigation  of  which  it  is  intended  to  be  applied,  or  minef 
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or  mills  In  whose  operation  he  contemplates  that  it  may  be  profitably 
employed.    "What  we  suppose  them  to  mean  Is,  that  water  cannot  be 
appropriated  by  one  who  neither  Intends  to  use  it  himself  nor  to  per- 
mit Its  employment  in  agriculture  or  commerce,  and  not  that  he  may 
not  appropriate  It  in  view  of  the  Increased  need  that  is  likely  to  de- 
velop from  its  use  through  changes  likely  to  result  from  a  probable 
increase  In  population  or  from  the  better  development  of  the  re- 
sources and  Industries  of  the  community.    He  must,  however,  con- 
template and  Intend  with  reasonable  diligence  to  prosecute  his  en- 
terprise, so  that  water  may  be  brought  within  the  reach  of  persons 
likely  to  need  it,  and  may  be  offered  to  them  for  their  use  at  such 
prices  as  may  be  fixed  by  the  appropriator  or  by  some  board  or 
tribunal  having  Jurisdiction  of  that  subject    Thus  it  was  said  In  a 
case  considering  the  right  to  the  appropriation  of  water  under  the 
constitution  of  Colorado:  "Under  our  constitution,  the  water  of  ev- 
ery natural  stream  in  this  state  Is  deemed  to  be  the  property  of  the 
public    Private  ownership  of  water  In  the  natural  streams  is  not 
recognized.    The  right  to  divert  water  therefrom  and  apply  the  same 
to  beneficial  uses  Is,  however,  expressly  guaranteed.    By  such  diver- 
sion and  use  a  priority  of  right  to  the  use  of  the  water  may  be  ac- 
quired.   This  priority  has  been  declared  a  property  right,  and,  as 
such,  subject  to  sale  and  transfer*':  Fort  Morgan  etc.  Go.  v.  South 
Platte  etc.  Co.,  18  Colo.  1;  86  Am.  St.  Rep.  259.    In  one  Instance  it 
was  contended  that  though  a  landowner  had  by  appropriation  ac- 
quired the  right  to  the  use  of  water  for  agricultural  purposes,  that 
he  could  not  transfer  such  water  right  to  a  city  to  be  used  for  mu- 
nicipal purposes.    It  was  answered  thus:   "The  authorities  seem  to 
concur  In  the  conclusion  that  the  priority  to  the  use  of  the  water 
Is  a  property  right.    To  limit  Its  transfer,  as  contended  by  appellee, 
would,  in.  many  Instances,  destroy  much  of  Its  value.    It  may  happen 
that  the  soil  for  which  the  original  appropriation  was  made  has  been 
washed  away  and  lost  to  the  owner,  as  the  result  of  a  freshet  or 
otherwise.    To  say,  under  such  circumstances,  that  he  could  not  sell 
the  water  right  to  be  used  upon  other  land  would  be  to  deprive  him 
of  all  benefits  from  such  right.     We  grant  that  the  water  itself 
Is  the  property  of  the  public;  its  use,  however,  is  subject  to  appro- 
priation, and  in  this  case  It  Is  conceded  that  the  owner  has  the  para- 
mount right  to  such  use.    In  our  opinion,  this  right  may  be  trans- 
ferred by  sale,  so  long  as  the  rights  of  others,  as  In  this  case,  are 
not  Injuriously  affected  thereby.    If  the  priority  to  the  use  of  water 
for  agricultural  purposes  Is  a  right  of  property,  then  the  right  to  sell 
it  is  as  essential  and  sacred  as  the  right  to  possess  and  use.    Black* 
stone  says:  'The  third  absolute  right  inherent  in  every  Englishman 
la  that  of  property,  which  consists  in  the  free  use,  enjoyment,  and 
disposal  of  all  his  acquisitions  without  any  control  or  diminution, 
save  only  by  the  laws  of  the  land:   1  Blackstone's  Commentaries, 
188.'    What  difference  (An  it  make  to  others  whether  the  owner  of 
the  priority  In  this  case  uses  It  upon  bis  own  land,  or  sells  It  to  others 
to  be  used  upon  other  lands?"  Strickler  v.  Colorado  Springs,  16  Colo, 
tt;  26  Am.  St.  Rep.  245. 
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The  Mode  of  Divtnion. — The  second  element  of  a  valid  appropria- 
tion of  water,  namely,  that  it  most  be  diverted  by  means  of  a  ditch, 
canal,  or  other  appliance,  needs  no  especial  consideration  here,  for 
the  reason  that  it  is  the  fact  of  diversion,  and  not  its  mode,  which 
Immaterial,  and  whether  there  has  been  any  actual  diversion  is  a  fact 
the  determination  of  the  Jury  where  there  is  any  conflict  In  the 
or,  though  there  be  no  conflict  if  different  persons  may 
reasonably  reach  different  conclusions  therefrom.  Ordinarily,  a  di- 
version Is  accomplished  by  a  ditch  or  canal,  but  any  other  mode 
which,  under  the  circumstances,  proves  effective  may  be  resorted  to, 
as  where,  by  damming  up  a  stream  or  lake,  its  waters  are  made 
to  so  rise  that  some  part  of  them  flow  into  a  natural  channel  (81m* 
mens  v.  Winters,  21  Or.  35;  28  Am.  St  Rep.  727),  by  which  they 
are  Averted  to  another  locality  and  there  applied  to  some  useful 
purpose,  or  without  being  taken  to  any  considerable  distance  are 
made  to  overflow  lands  adjacent  to  such  dam,  and  thereby  to  make 
them  more  productive.  Water,  after  being  diverted  from  a  stream, 
■lay  be  returned  to  a  natural  watercourse,  and  after  being  carried  for 
seme  distance  therein,  the  same  water  or  other  water  of  equal 
amount  may  be  taken  therefrom  by  the  approprtator.  In  other  words, 
he  may,  in  carrying  the  water  to  the  place  where  it  is  to  be  used, 
■vail  himself  of  a  running  stream  or  any  other  depression,  whether 
natural  or  artificial,  which  will  accomplish  the  end  in  view:  Butte  etc 
Co.  v.  Vaughan,  11  Oal.  143 ;  70  Am.  Dec.  769.  "  If  a  dam  or  contrivance 
of  any  kind  will  suffice  to  turn  water  from  the  stream  and  moisten  lands 
■ought  to  be  cultivated,  it  is  sufficient  though  no  ditch  is  needed  or  con- 
straeted.  Or  if  the  land  be  productive  by  the  natural  overflow  of 
the  water  thereon  without  the  aid  of  any  appliance  whatever,  the 
cultivation  of  such  land  by  means  of  the  water  so  naturally  moisten- 
tog  It  in  a  sufficient  appropriation  of  such  water,  or  so  much  there- 
of as  Is  reasonably  necessary  for  such  use.  The  truest  test  of  an  ap- 
propriation of  water  Is  the  successful  application  thereof  to  the  bene- 
ficial «se  designed;  and  the  method  of  diverting  or  carrying  the  same 
or  making  such  application  is  Immaterial":  Thomas  v.  Gulrard,  6 
Colo.  530. 

Tim  Actual  Use  of  the  Water.— The  third,  and  perhaps  the  most 
essential,  element  to  the  legal  appropriation  of  water  is  its  applies/- 
ties  within  a  reasonable  time  to  some  useful  purpose  or  Industry, 
it  is,  perhaps,  not  strictly  true  that  this  application  is  essential  to 
the  appropriation,  for  If  a  diversion  is  actually  made  with  intent  to 
ase  It  for  such  a  purpose,  the  appropriation  is  then  complete  in  the 
sense  that  the  rights  of  the  appropriator  cannot  be  defeated  by  acta 
saw  or  appropriations  attempted  to  be  made  by  others  after  such 
Aversion  and  while  he  is  proceeding  with  reasonable  diligence  to 
apply  the  water  appropriated  by  him  to  the  purpose  contemplated, 
or  to  any  other  useful  purpose,  though  not  the  one  in  view  when  the 
diversion  was  made.  At  all  events,  there  Is  no  doubt  that  when 
water  is,  within  a  reasonable  time  after  its  diversion,  applied  to  a 
aseful  purpose,  such  application  being  intended  when  the  diversion 
was  made,  the  rights  of  tlie  appropriator  relate  back  to  the  first  step 
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In  the  process  of  appropriation  and  are  paramount  to  the  rights  of 
all  other  persons  having  a  later  inception:  Colorado  etc.  Co,  v.  Trust 
Co..  S  Colo.  App.  545.    What  the  courts  and  law  writers  have  meant 
by  declaring  that  the  application  of  water  within  a  reasonable  time 
to  some  useful  industry  is  essential  to  its  valid  appropriation  is,  that 
no  one,  though  he  actually  diverts  water  under  a  claim  that  he  in- 
tends to  apply  it  to  a  useful  purpose,  shall  be  permitted  unreasonably 
to  withhold  its  use  from  others  and  thereby  prevent  its  application  to 
the  trust  with  which  water  is  usually  deemed  to  be  impressed,  at 
least  in  those  states  in  which  large  quantities  of  arid  lands  are  situ- 
ated that  may  be  made  productive  by  irrigation.    We  have  shown 
that  the  intent  to  apply  the  water  to  a  useful  purpose  is  indiapensft- 
ble  to  its  appropriation,  and,  therefore,  that  one  whose  object  in  di- 
verting water  from  a  stream  or  lake  was  drainage  did  not  thereby  ac- 
quire any  rights  therein  as  an  appropriator.    Therefore,  In  every 
instance  in  which  water  has  been  diverted,  and  It  is  apparent  that 
the  object  of  the  diversion  was  not  that  of  using  the  water,  either 
directly  or  through  others,  there  has  been  no  appropriation  of  it;  and 
though  it  is  not  clear  that  the  object  was  that  of  drainage  merely, 
still  other  facts  either  attending  or  succeeding  the  diversion  may 
show  that  it  was  not  made  with  intent  of  applying  the  water  within 
a  reasonable  time  to  any  useful  purpose  of  industry,  and,  if  so,  the 
claim  that  it  was  appropriated  by  such  diversion  must  be  denied: 
Weaver  v.  Eureka  etc.  Co.,  15  Cal.  271;  Peregoy  v.  McKlsslck,  79  CaL 
572;  Vernon  etc.  Co.  v.  Los  Angeles,  10G  Cal.  237;  Cash  v.  Thornton,  8 
Colo.  App.  475;  Farmers'  etc.  Co.  v.  South  worth,  13  Colo.  Ill;  Farm- 
ers' etc.  Co.  v.  Agricultural  Ditch  Co.,  22  Colo,  513;  55  Am.  St  Rep. 
149 ;  Wheeler  v.  Northern  etc.  Co.,  10  Colo.  582;  8  Am.  St  Rep.  003; 
Fort  Morgan  etc.  Co.  v.  South  Plane  Ditch  Co.,  18  Colo.  1;  36  Am. 
St  Rep.  259;  Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146;  31  Am. 
St.  Rep.  275:   Simmons  v.  Winters,  21  Or.  35;  28  Am.  St  Rep.  727; 
nindman  v.  Rizor,  21  Or.  210;  Wlmer  v.  Simmons,  27  Or.  1;  50  Am. 
St.  Rep.  6S5. 

The  Amount  Deemed  Appropriated.— The  rule  that  to  complete  an 
appropriation  of  water  it  must  be  applied  to  a  beneficial  use  neces- 
sarily includes  the  Idea-  that  the  amount  sought  to  be  applied  shall 
not  be  unreasonable  when  considered  in  connection  with  the  use  made 
or  contemplated.   Hence,  where  an  appropriator  makes  his  appro* 
priatlon  for  the  purpose  of  Irrigating  his  land,  or  furnishing  motive 
power  for  his  mill,  or  for  any  other  purpose  which  he  may  designate, 
he  acquires  no  right  to  any  property  beyond  that  necessary  for  the  ac- 
complishment of  the  designated  purpose.    Water  in  excess  of  that, 
though  actually  diverted  and  carried  away  by  him,  Is  not,  in  the  legal 
sense,  appropriated,  and  still  remains  subject  to  appropriation  and 
use  by  other  persons.    Tn  other  words,  an  appropriator  will  not  be 
•    permitted  to  waste  or  misapply  water  for  the  purpose  of  depriving 
others  of  their  right  to  its  use:   Simmons  v.  Winters,  21  Or.  35;  28 
Am.  St  Rep.  727;  Becker  v.  Marble  Creek  Irrigation  Co.,  15  Utah, 
225.    "No  one  is  entitled    to  have  a    priority    adjudged  for   more 
water  than  he  has  actually  appropriated,  nor  for  more  than  he  acta- 
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ally  needs.  His  priority  of  right  must  be  limited  by  each  of  these 
considerations":  Nichols  v.  Mcintosh,  19  Colo.  22.  "The  legal  theory 
upon  which  a  case  of  this  kind  should  be  tried  is  very  simple,  how- 
ever difficult  it  may  be  to  apply  the  law  to  the  evidence.  It 
Is  plain  that  the  quantity  of  land  and  the  character  of  the  soil 
which  the  appropriators  of  water  from  the  ditch  have  under  culti- 
vation, as  well  as  their  actual  prior  appropriations  of  water  to  the 
irrigation  of  such  lands,  and  not  the  number  of  shares  of  stock  they 
may  own,  are  the  Important  matters  to  be  considered  in  determin- 
ing such  a  controversy.  In  the  trial  of  such  an  issue,  it  is  also  im- 
portant to  observe  that  no  matter  how  early  a  person's  priority  of 
appropriation  may  be,  be  is  not  entitled  to  receive  more  water  than 
is  necessary  for  his  actual  use.  An  excessive  diversion  of  water 
cannot  be  regarded  as  a  diversion  to  beneficial  use  within  the  mean- 
ing of  the  constitution.  Water,  in  this  country,  is  too  scarce,  and 
consequently  too  precious,  to  admit  of  waste.  The  constitutional  rule 
of  distribution,  'first  come,  first  served,'  does  not  imply  that  the  prior 
appropriator  may  be  extravagantly  prodigal  in  dealing  with  this 
peculiar  bounty  of  nature":  Combs  v.  Agricultural  Ditch  Co.,  17  Colo. 
146;  31  Am.  St.  Rep.  275,  281.  "Possibly,  the  appellant's  counsel  is 
of  the  belief  that  the  plaintiff,  having  made  the  first  appropriation, 
is  entitled  to  have  the  water  come  down  to  him  to  the  extent  of  his 
appropriation,  whether  he  has  use  for  it  or  not  If  so,  he  is  mis- 
taken. Water  is  too  precious  in  this  arid  climate  to  permit  of  its 
being  unnecessarily  wasted.  The  findings  do  not  show  how  much 
water  there  is  in  the  stream  altogether,  or  whether  there  Is  more 
than  enough  to  Irrigate  plaintiff's  one  hundred  and  twenty-five  acres. 
If  there  Is  not,  then  when  he  has  Irrigated  that  amount,  be  is  en- 
titled to  the  use  of  it  all.  The  same  is  the  case  when  he  has  irri- 
gated less  than  one  hundred  and  twenty-five  acres,  if  be  needs  it  all 
for  what  be  does  irrigate.  But  whatever  he  may  be  irrigating,  he  is 
entitled  only  to  the  amount  he  needs,  economically  and  reasonably 
used,  and,  when  be  has  that,  he  cannot  prevent  others  from  using 
the  surplus*':  Roeder  v.  Stein  fNev.),  42  Pac.  Rep.  867;  Riverside  etc. 
Co.  v.  Sargent,  112  Cal.  234.  "Water  Is  diverted  to  propel  machinery 
in  flouruillls  and  sawmills,  and  to  irrigate  land  for  cultivation,  as  well 
as  to  enable  miners  to  work  their  mining  claims;  and  In  all  such  cases 
the  right  of  the  first  appropriator,  exercised  within  reasonable  limits, 
is  respected  and  enforced.  We  say  within  reasonable  limits,  for  this 
right  to  water,  like  the  right  by  prior  occupancy  to  mining  ground  or 
agricultural  land,  is  not  unrestricted.  It  must  be  exercised  with  refer- 
ence to  the  general  condition  of  the  country  and  the  necessities  of 
the  people,  and  not  so  as  to  deprive  a  whole  neighborhood  or  com- 
munity of  its  use,  and  vest  an  absolute  monopoly  in  a  single  indivi- 
dual": Basey  v.  Gallagher,  20  Wall.  676,  683.  Hence,  whatever  be 
the  amount  of  water  which  has  been  diverted  or  otherwise  attempt* 
ed  to  be  appropriated,  it  must  be  restricted  to  the  amount  necessary 
to  be  used  for  the  purpose  for  which  the  appropriation  was  made: 
Carron  v.  Wood,  10  Mont  500;  Simpson  v.  Williams,  18  Ner.  432. 
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WasUfxd  U$e  no*  Permitted.— The  cases  already  cited,  to  which 
others  might  he  added  (Union  etc.  Go.  v.  Dangberg,  81  Fed.  Rep.  78; 
Kinney  on  Irrigation,  sec.  88),  indicate  that  an  appropriate*  of  water 
will  not  be  sustained  in  the  wasteful  use  of  it,  and  that,  notwith- 
standing his  diversion  of  a  larger  quantity  than  la  necessary,  he  will 
be  restricted  to  a  reasonably  economical  use  of  it  It  will  obviously 
be  exceedingly  difficult  for  courts  to  prescribe  any  unvarying  teat 
by  which  to  determine  whether  the  use  made  of  water  by  the  ap- 
propriator  is  so  wasteful  that  it  will  not  be  permitted  if  operating  to 
the  prejudice  of  other  approprlators.  In  one  Instance,  It  has  been  held 
that  the  appropriator  would  not  be  sustained  in  using  any  method 
of  conveying  water  more  wasteful  than  an  ordinary  ditch:  Boeder 
v.  Stein  (Nev.),  42  Pac  Rep.  807.  In  another  case,  it  was  held  proper 
to  enjoin  an  appropriator  from  diverting  the  whole  amount  of  water 
appropriated  for  the  purpose  of  Irrigation  at  times  when  it  could 
not  be  beneficially  used  for  that  purpose,  and  when,  as  a  necessary 
consequence,  it  must  run  to  waste;  but  the  trial  court  having  in  this 
case,  In  effect,  required  the  appropriator  to  conduct  the  water  by 
means  of  pipes  to  the  place  where  it  was  to  be  used,  and  not  having; 
taken  into  consideration  the  amount  of  water  which  must  necessarily 
be  lost  in  conducting  it  through  an  open  ditch  or  flume,  its  decree 
was  reversed,  because  it  ought  to  have  taken  into  consideration 
the  loss  of  water  necessarily  resulting  In  conducting  it  for  any  con- 
siderable distance,  and  the  appellate  court  was  also  of  the  opinion 
that,  as  ditches  and  flumes  "are  the  useful  and  ordinary  means  of 
diverting  water  In  this  state,  parties  who  have  made  their  appropri- 
ations by  such  means  cannot  be  compelled  to  substitute  Iron  pipes, 
though  they  may  be  compelled  to  keep  their  flumes  and  ditches  in 
good  repair,  so  as  to  prevent  any  unnecessary  waste":  Barrows  v. 
Fox,  08  Gal.  63. 

Diligence  Required  in  Diverting. — Either  as  a  result  of  statutory 
law  or  of  well-known  custom  having  the  force  of  law,  one  who  con- 
ceives the  purpose  of  diverting  and  applying  water  to  some  benefi- 
cial use  is  allowed  a  reasonable  time  within  which  to  make  the  diver- 
sion, and,  after  making  the  diversion,  in  which  to  apply  the  water 
diverted  to  the  use  contemplated  or  some  other.  Whether  he  is  pro- 
ceeding with  reasonable  diligence  in  either  event  is  largely  a  ques- 
tion of  fact  for  the  decision  of  a  jury  or  of  the  court  discharging  In 
this  respect  the  functions  of  a  jury:  Osgood  v.  Water  etc.  Co.,  56  Oal. 
971,  570.  Whether  the  question  is  one  of  reasonable  diligence  in  con- 
structing the  works  necessary  to  the  diversion,  or  in  applying  the 
water  to  a  beneficial  use  after  It  is  diverted,  it  is  to  be  determined 
after  considering  the  condition  of  the  country  and  the  circumstances 
under  which  the  appropriator  was  called  upon  to  act  "Where  the 
right  to  the  use  of  running  water  is  based  upon  an  appropriation, 
and  not  upon  the  ownership  in  the  soil,  it  is  a  generally  recognized 
rule  here  that  priority  of  appropriation  gives  the  prior  right  When 
any  work  is  necessary  to  be  done,  the  law  gives  the  claimant  a  rea- 
sonable time  within  which  to  do  it,  and  although  the  appropriation 
Is  not  deemed  complete  until  the  actual  diversion  and  use  of  the  wa- 
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ter,  still,  If  such  work  be  prosecuted  with  reasonable  diligence,  the 
right  relates  to  the  time  when  the  first  step  was  taken  to  secure  it 
If,  however,  the  work  was  not  prosecuted  with  diligence,  the  right 
does  not  so  relate,  but  generally  dates  from  the  time  when  the  work 
Is  completed  or  the  appropriation  is  fully  perfected":  Ophir  etc  Go. 
y.  Carpenter,  4  Nev.  684;  07  Am.  Dec.  550.  In  this  case,  it  appeared 
that  a  person,  desiring  to  convey  water  from  a  river  to  a  village,  con- 
structed, in  1858,  a  ditch  more  than  four  miles  In  length  and  of  vary- 
ing depth  and  width,  and  in  the  year  following  used  it  for  the  pur- 
pose of  conveying  water  to  such  village,  and  for  other  purposes. 
Some  three  years  later  he  enlarged  the  diterh  so  as  to  Increase  Its 
capacity  tenfold.  In  the  mean  time,  other  persons  had  entered  upon 
an  enterprise  looking  to  the  diversion  of  water  from  the  same  stream, 
and  the  first  appropriator  claimed  that  he  had  a  prior  right  to  all  the 
water  carried  by  his  enlarged  ditch  on  the  ground  that  he  had  at 
all  times  Intended  such  enlargement  and  had  proceeded  with  reason- 
able diligence  to  carry  out  his  plans.  It  was  shown,  however,  that 
the  work  prosecuted  by  him  during  the  three  years  succeeding  1858 
consisted  chiefly  in  clearing  out  the  existing:  ditch  by  removing  from 
It  such  earth  and  rock  as  had  fallen  therein,  though  In  this  work  as 
many  as  twenty  men  were  at  times  employed.  It  was  held  that  the 
persons  who,  during  the  period  of  inactivity  of  the  first  appropriator 
entered  upon  the  work  of  a  second  appropriation  and  prosecuted  it 
diligently  and  vigorously,  acquired  rights  against  which  the  subse- 
quent enlargement  of  the  ditch  of  the  first  appropriator  could  not 
prevail. 

In  stating  that  the  circumstances  under  which  an  appropriator  Is 
called  upon  to  act  may  be  taken  into  consideration,  we  do  not  wish 
to  be  understood  that  he  may  be  regarded  as  proceeding  with  reason- 
able diligence  because  the  delays  with  which  he  Is  chargeable  were 
€ue  to  his  personal  Inability  to  accomplish  his  intentions.  His  time 
Is  not  shortened  by  his  worldly  prosperity,  nor  extended  by  his  pov- 
erty. Hence  he  cannot  excuse  a  want  of  reasonable  diligence  by 
proving  that  his  purposes  were  rendered  impossible  of  more  speedy 
accomplishment  through  his  ill-health  or  his  Inability  to  procure  the 
moneys  necessary  to  the  prosecution  of  his  enterprise:  Mitchell  v. 
Canal  Co.,  75  Oai.  482;  Keeney  v.  Oarillo,  2  N.  Mex.  493;  Cole  v. 
Logan,  24  Or.  804.  Perhaps  this  rule  was  disregarded  in  Arnold  v.  Pas- 
savant,  19  Mont.  580.  The  circumstances  which  the  jury  may  properly 
consider  in  determining  the  question  of  diligence  in  constructing  the 
appliances  necessary  for  the  diversion  of  water  Include  "the  climate 
of  the  country,  as  to  whether  work  may  be  prosecuted  continuously 
all  the  year  round  or  only  for  a  few  months  of  the  year;  the  physi- 
cal condition  of  the  country  through  which  the  canal  Is  to  pass,  as 
to  whether  the  same  is  level  or  rough,  and  whether  the  soil  Is  hard 
or  easy  to  work;  also  the  extent  and  magnitude  of  the  work  itself": 
Kimball  v.  (J  ear  hart  12  Cal.  27;  Kinney  on  Irrigation,  sec  166.  The 
only  attempt  to  prescribe  any  general  test  by  which  to  determine  the 
diligence  required  of  an  appropriator,  so  far  as  we  are  aware,  was 
made  in  Ophir  etc.  Go.  v.  Carfienter,  4  Nev.  634,  97  Am.  Dec  660, 
wherein  the  court  said:  "nmf?»nc*    is    defined    to    be    the  'steady 
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application  to  business  of  any  kind;  constant  effort  to  accomplish 
an  undertaking.'  The  law  does  not  require  any  unusual  or  extra- 
ordinary efforts,  but  only  that  which  is  usual,  ordinary,  and  reason- 
able. The  diligence  required  in  cases  of  this  kind  is  that  constancy 
or  steadiness  of  purpose  or  labor  which  is  usual  with  men  engaged 
In  like  enterprises,  and  who  desire  a  speedy  accomplishment  of  their 
designs— such  assiduity  in  the  prosecution  of  the  enterprise  as  will 
manifest  to  the  world  a  bona  fide  intention  to  complete  it  within  a 
reasonable  time.  It  is  the  doing  of  an  act,  or  series  of  acts,  with  ail 
practical  expedition,  with  no  delay,  except  such  as  may  be  Incident 
to  the  work  Itself.  The  law,  then,  requires  the  grantors  of  the  de- 
fendants to  prosecute  the  work  necessary  to  an  execution  of  the  de- 
sign with  all  practical  expedition.*' 

Diligence  in  Applying  to  a  Useful  Purpose. — Where  the  claim  is 
made  that  an  approprlator  of  water  has  not  applied  it  to  any  bene- 
ficial purpose  with  reasonable  diligence,  it  is  manifest  that  the  ques- 
tion, what  is  due  diligence,  is  more  difficult  to  answer  than  when 
the  claim  is  of  alleged  unreasonable  delay  in  constructing  the  works 
necessary  to  accomplish  the  diversion  of  the  water.  The  appropri- 
ation may  be  made  with  reference  to  the  future,  and  whether  the 
water  is  intended  to  be  used  by  the  approprlator  himself  or  to  be 
supplied  to  others  for  their  use,  it  is  not  essential  that  he  should  hare 
had  immediate  use  for  the  water  ai  the  time  of  its  diversion,  nor 
that  it  should  then  be  required  by  the  community  which  he  proposes 
to  supply,  if  he  reasonably  contemplates  that  in  the  changes  which 
are  likely  to  take  place,  either  on  his  own,  lands  or  in  the  community, 
the  water  which  he  seeks  to  appropriate  will  be  required.  During 
the  time  that  he  remains  unable  to  use  It  be  cannot  complain  of  Its 
use  by  others,  and  hence  cannot  enjoin  such  use:  Nevada  County  v. 
Kidd,  87  Gal.  311.  The  principal  case  affords  an  excellent  illustration 
of  the  rule  that  an  approprlator  need  not  have  use  for  water  at  the 
time  of  Its  diversion.  It  there  appeared  that  various  persons  settled 
In  an  undeveloped  part  of  the  country,  where  the  lands  were  with- 
out value,  owing  to  their  aridity,  and  saw  that  it  was  possible  to 
supply  them  with  water  and  make  them  productive  and  valuable. 
They  proceeded  to  take  the  steps  essential  to  an  appropriation  of 
such  water,  to  the  extent  of  posting  the  required  notice  of  an  in- 
tended appropriation  and  constructing  the  ditches  necessary  to  di- 
vert the  water  and  to  carry  it  to  the  neighborhood  in  which  its  use 
was  contemplated.  After  the  diversion  was  made,  the  lands  were 
not  yet  in  a  condition  to  apply  the  water  to  their  use,  except  to  a 
limited  extent;  and  it  was  properly  held  that  the  Immediate  applica- 
tion of  the  water  to  the  use  was  not  required,  and  that  the  appro- 
prlators  and  others  who  became  interested  with  or  under  them  bad 
the  right,  on  subsequently  proceeding  with  due  diligence,  to  fit  their 
lands  for  cultivation,  through  the  aid  of  irrigation,  to  apply  the  re- 
quired water  thereto,  and  thereby  the  appropriation  as  to  them 
became  complete  and  related  back  to  the  first  work  done  in  the 
progress  of  the  enterprise.  There  can  be  no  doubt  of  the  correctness 
of  the  views  expressed,  nor  of  the  propriety  of   their  application 
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to  the  -case  before  the  court:   Taughenbaugh  v.  Clark,  6  Colo.  App. 
286;  Oonant  y.  Jones,  82  Pac.  R.  250;  Wlmer  v.  Simmons,  27  Or.  1;  50 
Am.  St.  Kep.  685;  McDonald  v.  Lannen,  19  Mont.  78;  Arnold  v.  Passa- 
vant,  19  Mont.  575.    In  a  case  decided  by  the  supreme  court  of  Mon- 
tana, it  appeared  probable  that  the  trial  court  in  the  judgment  which 
It  had  entered  had  proceeded  upon  the  theory  that  at  the  time  of  an 
attempted  appropriation  of  water,  the  claimants  thereof  had  a  stated 
acreage  of  land  under  cultivation,  and  that  the  trial  court  In  deter- 
mining the  rights  of  the  parties  bad  limited  these  persons  to  the 
quantity  of  water  sufficient  to  Irrigate  their  lands  at  that  time.  The 
supreme  court  said  that  if  snch  were  the  theory  of  the  trial  court. 
It  was,  without  doubt,  erroneous,  because  '"thereby  a  prior  appro- 
prlator  of  water  would  be  cut  down  to  the  quantity  necessary  to  Irri- 
gate the  land  he  actually  had  under  cultivation  when  the  subsequent 
appropriation  was  made,  although  the  first  appropriator's  land  was 
all  available  for  the  production  of  crops  by  aid  of  irrigation,  but,  at 
the  time  of  making  the  appropriation  of  water  necessary  for  its  Irri- 
gation, he  had  not  subdued  all  of  it  to  the  plow.    The  priority  under 
such  mle  would  depend  largely  upon  the  time  approprlators  brought 
their  lands  under  cultivation,  and  not  upon  the  priority  of  appropri- 
ation and  diversion  of  the  water  necessary  to  irrigate  the  land  owned 
by  the  appropriator,  as  the  law  provides":  Klelnschmldt  r.  Greiser, 
14  Mont.  484;  43  Am.  St.  Rep.  652. 

Waters  not  Uted. — On  the  other  hand,  though  the  person  diverting 
water  Intends  to  apply  it  to  some  useful  purpose,  he  cannot  sustain 
his  claim  to  the  use  of  the  water  so  diverted  unless  It  was  necessary 
for  the  use  contemplated,  nor,  If  necessary,  where  he  has  not  pro- 
ceeded with  reasonable  diligence  to  apply  it  to  snch  use.    So  much 
of  the  water  as  he  has  not  so  applied,  he  must  be  regarded  as  for- 
feiting or  as  having  never  made  any  valid  appropriation  of:  Senior 
r.  Anderson,  115  Cal.  496;  New  Mercer  Ditch  Co.  v.  Armstrong,  21 
Colo.  357;  Columbia  etc.  Co.  v.  Holter,  1  Mont.  296;  Alder  etc.  Co.  v. 
Hayes,  6  Mont.  38;  Simmons  v.  Winters,  21  Or.  35;  28  Am.  St  Rep. 
727;  Hindman  v.  Rlssor,  21  Or.  112:  Smyth  v.  Neal  (Or.),  49  Pac  Rep. 
850.    If  a  trial  court  finds  that  after  the  appropriation  of  water   a 
specified  amount  thereof  only  was  used  and  only  upon  certain  days 
of  each  week  for  a  long  period  of  time,  it  Is  not  material  that  it 
did  not  find  the  quantity  originally  appropriated,  for  after  the  use 
of  the  water  bad  been  thus  restricted,  other  persons  were  at  liberty 
to  take  it  at  other  times:  Santa  Paula  Water  Co.  v.  Peralta,  113  CaL 
88.    One  who  has  appropriated  water  to  the  extent  necessary  to  Irri- 
gate lands  owned  by  him  Is  not  entitled,  upon  acquiring  other  lands, 
to  a  supply  of  water  necessary  to  irrigate  them  also,  to  the  preju- 
dice of  intervening  approprlators:    Union  etc.  Co.  v.  Dangberg,  81 
Fed.  Rep.  73.    Though  an  appropriator  of  water  then  owns  lands 
for  the  irrigation  of  which  it  is  necessary,  and  intends  to  apply  it 
for  that  purpose,  if,  after  placing  part  of  it  In  a  condition  for  irriga- 
tion, he  ceases  to  further  improve  it  and  permits  some  of  the  culti- 
vated parts  to  grow  up  in  willows,  he  becomes,  as  against  subse- 
quent approprlators,  entitled  to  so  much  water  only  as  Is  sufficient 
to  Irrigate  the  part  which  he  has  cultivated:  Hindman  v.  Riser,  21 
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Or.  112;  Cole  v.  Logan,  24  Or.  301.  The  use  of  the  water  for  the 
small  portion  subjected  to  Irrigation  Is  equivalent  to  an  abandon- 
ment of  the  right  to  use  it  for  the  residue.  Low  v.  Rizor,  25  Or.  657. 
If  water  is  diverted  by  several  persona  with  Intent  to  apply  It  to  a 
beneficial  use  and  under  such  circumstances  that  they  must  be  re- 
garded as  tenants  in  common,  one  of  them  cannot  be  deemed  to  have 
abandoned  his  right  because  for  several  years  he  makes  no  use  of 
his  share  of  the  water  thus  appropriated,  If,  In  the  mean  time,  he 
diligently  prosecutes  his  Improvement  of  his  lands,  adding  each  year 
to  the  area  under  cultivation  and  obtaining  the  water  necessary 
thereto  from  other  sources  of  supply:  Moss  v.  Rose,  27  Or.  505;  50 
Am.  St.  Rep.  743. 

Increase  of  Use. — A  landowner  who  has  appropriated  water  for  use 
upon  his  land  Is  restricted  to  such  use,  and  cannot,  after  the  amount 
has  become  fixed  by  the  use,  increase  it  to  the  detriment  of  subse- 
quent intervening  appropriators  either  by  purchasing  and  placing 
under  cultivation  an  additional  amount  of  land,  or  by  selling  the 
surplus  to  be  used  by  others:  Senior  v.  Anderson,  115  Cal.  406;  Union 
cAc.  Go.  v.  Dangberg,  81  Fed.  Rep.  78;  Becker  v.  Marble  Greek 
Irrigation  Go.,  15  Utah,  225.  If,  however,  no  subsequent  appropri- 
ation has  been  initiated,  such  landowner  had  an  undoubted  right 
to  use  an  additional  amount  of  water  whenever  necessary  for  any 
cause,  and  such  use  may  constitute  a  valid  appropriation  thereof 
from  its  date,  and,  according  to  some  of  the  decisions,  from  the  tak- 
ing of  the  first  step  in  the  original  enterprise:  Beaver  Brook  etc.  Go. 
y.  St  VraJn  etc.  Co.,  6  Colo.  App.  130. 

Change  in  Place  or  Mode  of  Diversion  or  in  the  U*e. — If  an  appro- 
priation of  water  has  been  completed,  the  ap  propria  tor's  right  to  its 
use  cannot  be  defeated  or  impaired  by  a  change  of  the  place  or  mode 
of  its  diversion  (Kleinschmidt  v.  G reiser,  14  Mont  484;  43  Am.  St 
Uep.  652),  or  its  application  to  a  use  not  contemplated  when  the  orig- 
inal appropriation  was  made.  If  this  were  not  true,  a  change  of  cir- 
cumstances by  which  the  use  of  the  water  for  the  purposes  first 
contemplated  would  no  longer  be  profitable  would  result  in  a  practi- 
cal destruction  of  the  appropriator's  interest  therein,  and  in  a  loss  by 
him  of  all  of  the  water  and  of  the  appliances  by  which  it  had  been 
diverted,  however  valuable,  as  where  the  chief,  and  perhaps  the 
only,  purpose  at  first  contemplated  was  the  use  of  the  water  for 
mining,  and  the  mines  in  which  it  was  used  have  proved  unprofit- 
able or  become  exhausted.  In  such  an  event,  we  apprehend  that 
there  is  no  doubt  that  the  owner  of  the  water,  or  of  the  right  to  use 
It  may  employ  it  for  any  other  lawful  and  useful  purpose,  as  for  the 
Irrigation  of  agricultural  land;  nor  do  we  apprehend  that  in  the 
event  of  his  changing  the  use,  is  there  any  necessity  for  him  to  show 
that  the  use  originally  contemplated  had  become  Impracticable  or 
unprofitable.  The  appropriation  having  become  perfect  by  the  di- 
version of  the  water  and  Its  application  to  a  useful  purpose,  the  ap- 
proprlator  and  his  successors  in  interest  acquired,  as  we  understand 
the  decisions,  the  right  to  use  the  water  thus  actually  appropriated, 
either  for  the  purpose  originally  contemplated  or  for  any  other  law- 
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ful  purpose:  Lowden  v.  Prey,  67  CaL  474;  Davis  v.  Gale,  32  Gal  2G; 
01  Am.  Dec.  554;  Kidd  v.  Laird,  35  CaL  162;  76  Am.  Dec.  472;  Gal- 
lagher  v.  Man  ted  to  etc.  Co.,  101  CaJ.  242;  Ramelll  v.  Irish,  06  CaL 
214;  Woolman  v.  Garrlnger,  1  Mont.  535;  Creek  v.  Bozeman  etc.  Co., 
15  Mont  121;  Meagher  v.  Hardenbrook,  11  Mont.  385;  Middle  Creek 
Ditch  Co.  y.  Henry,  15  Mont.  558;  Kinney  on  Irrigation,  sees.  154, 
233,  234. 

Here  it  is  Important  to  remember  the  difference  between  a  change 
in  the  use  for  which  water  has  been  appropriated  and  an  attempt  to 
appropriate  for  a  specified  purpose  water  in  excess  of  that  which  is 
required  therefor  and  a  seeking  to  control  the  surplus  by  selling  it 
for  use  in  an  entirely  different  purpose,  as  where  an  approprlator  of 
water  for  use  on  his  farm,  finding  the  amount  diverted  to  be  in  ex- 
cess of  his  reasonable  demands,  undertakes  to  sell  such  surplus  to 
others.  This  he  cannot  do  as  against  intervening  appropriators, 
because,  as  to  this  surplus,  he  had  never  made  any  valid  appropria- 
tion before  the  inception  of  their  rights:  Creek  v.  Bozeman  etc.  Co., 
15  Mont  121 

Size  or  Capacity  of  Ditch. — It  follows,  necessarily,  from  the  rule  that 
an  appropriation  of  water  is  not  consummated  by  its  diversion,  but 
only  by  its  application  to  a  beneficial  use,  that  the  size  or  capacity 
of  the  ditch  by  which  the  diversion  is  made  is  not  necessarily  the 
measure  of  the  rights  of  the  person  seeking  to  make  an  appropria- 
tion thereby.  Such  capacity  may  be  in  excess  of  the  requirements 
of  the  approprlator,  and  the  water  diverted  by  it  may  be  so  much 
more  than  necessary  for  the  prudent  cultivation  of  the  land  to  which 
it  is  to  be  applied,  in  which  event  the  surplus  has  not  been,  in  any 
legal  sense,  appropriated,  and  remains  subject  to  further  appropria- 
tion to  the  same  extent  as  if  it  had  not  been  carried  from  the  lake  or 
stream  out  of  which  it  has  been  caused  to  flow:  Greer  v.  Heiser,  16 
Colo.  306;  Farmers'  etc.  Co.  v.  Agricultural  Ditch  Co*,  22  Colo.  513; 
55  Am.  St.  Rep.  149;  Barnes  v.  Sabron,  10  Nev.  217.  Nor,  on  the 
other  haud,  is  an  approprlator  necessarily  limited  to  the  capacity  of 
his  ditch.  It  may,  when  constructed,  disappoint  all  reasonable  ex- 
pectations, as  where,  from  the  irregularities  in  the  grade  or  obstruc- 
tions falling  therein,  or  for  other  causes,  it  was  not  capable  of  con- 
veying as  much  water  "as  its  size  would  Indicate,"  and  therefore 
does  not  accomplish  the  object  in  view.  The  intending  approprlator 
may  proceed  with  reasonable  diligence  to  correct  these  defects,  and, 
having  done  so,  his  rights  are  the  same  as  if  his  ditch  or  other  means 
of  diversion  had  proved  adequate  in  the  first  instance:  White  v. 
Todd's  Valley  etc.  Co.,  8  Cal.  443;  68  Am.  Dec.  338;  Conant  v. 
Jones,  32  Pac.  R.  250;  Barnes  v.  Sabron,  10  Nev.  217.  An  approprla- 
tor, unless  the  amount  of  water  actually  diverted  by  him  is  shown 
to  be  excessive,  must  be  deemed  entitled  to  that  amount,  although 
he  is  not  ready  to  use  it  at  the  time  of  its  diversion,  or  even,  in  some 
instances,  for  years  afterward,  and  he  has  the  right  to  provide  for 
his  future  as  well  as  his  present  wants.  He  may  make  the  diversion 
necessary  for  the  irrigation  of  his  lands,  though  he  is  not  at  once 
able  to  bring  them  under  cultivation,  in  which  event,  upon  proceed- 
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log  with  reasonable  diligence,  he  may  be  regarded  as  consummating 
bis  appropriation  to  the  extent  necessary  for  the  successful  cultiva- 
tion of  his  entire  land:  White  v.  Todd's  Valley  etc.  Co.,  8  CaL  443; 
68  Am.  Dec.  338;  Nevada  Ditch  Co.  v.  Bennett,  30  Or.  t»;  ante,  p. 
777 ;  while,  on  the  other  hand,  his  suplneness  may  be  so  great  as  to 
forfeit  his  right,  except  to  the  water  actually  and  necessarily  used 
by  him,  though  adequate  to  the  profitable  use  of  a  small  portion  only 
of  his  land:  Low  v.  Rizor,  25  Or.  552. 

There  are  recent  decisions  of  the  supreme  court  of  Montana  which  we 
find  difficulty  in  reconciling  with  the  views  hereinbefore  expressed  ia 
this  note;  to  wit,  that  the  actual  use  of  water  is  necessary  to  its  appro* 
priation ;  that  the  amount  used,  rather  than  the  amount  diverted,  U  the 
test  of  the  appropriation,  and  that  want  of  diligence  in  applying  it  to  a 
beneficial  use  cannot  be  excused  on  account  of  pecuniary  inability  of 
the  claimant  to  more  rapidly  proceed  with  the  prosecution  of  his  enter- 
prise.   Thus,  in  McDonald  v.  Lannen,  19  Mont.  78,  it  appeared  that  the 
owner  of  land  lying  on  both  sides  of  a  creek  constructed  a  ditch  on  the 
north  side  thereof,  by  means  of  which  he  could  irrigate  only  forty  acres 
of  the  land  on  that  side,  though  the  capacity  of  his  ditch  was  greater 
than  was  necessary  for  that  purpose.    Subsequently,  after  other  appro- 
priations had  attached,  he  constructed  another  ditch  to  reach  the  land 
on  the  opposite  side  of  the  stream.    The  court  held  that,  even  as  against 
the  subsequent  appropriators.  the  original  appropriate*  was  not  limited 
to  the  amount  necessary  to  irrigate  the  forty  acres,  and  was  entitled  to- 
priori  ty  to  an  amount  equal  to  the  capacity  of  his  original  djtch.    The 
court  said:  "The  test  of  the  extent  of  an  appropriation  with  reference- 
to  the  subsequent  right  to  the  waters  of  a  stream  is  dependent  upon  the 
capacity  of  the  first  ditch  before  such  subsequent  appropriation  is  made* 
When  an  owner  or  possessor  of  land  makes  an  appropriation  of  water 
In  excess  of  the  needs  of  the  particular  portion  of  the  land  upon  which 
he  conveys  the  water,  and  other  portions  of  his  land  also  require  irriga- 
tion, his  water  right  is  not  limited  by  the  requirements  of  the  particu- 
lar fraction.    He  may  still,  despite  the  fact  that  another's  water  right 
has  attached,  construct  other  ditches  through  his  remaining  land,  pro* 
Tided  the  total  amount  of  water  conveyed  by  all  the  ditches  on  his  place 
does  not  exceed  the  original  capacity  of  the  first  ditch.    As  between  his 
appropriation  and  the  subsequent  water  right,  the  capacity  of  the  ditch 
by  means  of  which  he  first  made  his  appropriation  is  the  test  of  the  ex- 
tent of  it/'    Both  the  report  and  the  opinion  of  the  court  are  silent  re* 
specting  the  time  intervening  after  the  construction  of  the  original  ditch 
and  the  use  of  the  waters  on  the  forty  acres  of  land  and  the  construc- 
tion of  other  ditches  and  the  use  of  the  water  on  an  entirely  different 
parcel  lying  upon  the  opposite  side  of  the  creek.    From  the  fact  that 
the  court  made  no  reference  to  this  subject,  nor  to  the  question  of  what 
had  been  the  diligence  of  the  original  appropriated  in  proceeding  to> 
place  his  lands  upon  the  opposite  side  of  the  creek  under  cultivation* 
and  irrigation,  we  are  inclined  to  the  conclusion  that  the  court  intended 
to  regard  the  capacity  of  the  ditch,  rather  than  the  use  made  of  the 
water  therein,  as  the  final  teat  of  the  appropriation.    In  a  case  decided 
at  a  later  date  in  the  same  year  by  the  same  court,  it  appeared  that  a 
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claimant  of  water  had  one  hundred  and  eighty  acres  of  land  which 
could  be  covered  with  water  from  his  ditches  in  1869,  but  that  for  many 
years  he  cultivated  but  forty- five  acres  of  such  land,  during  which  time 
in  the  year  1878  other  persons  constructed  a  ditch  and  made  an  appro- 
priation of  water,  and  thereupon  contended  that  the  original  appropriate* 
had  been  guilty  of  such  want  of  diligence  in  placing  the  remainder  of 
ilia  land  under  cultivation  as  showed  an  abandonment  of  the  surplus 
waters,  or  no  valid  appropriation  thereof.    The  court  said  that  the  plain- 
tiff had  testified,  and  was  not  contradicted,  that  he  cultivated  his  land 
and  (<  used  water  to  irrigate  it,  as  he  and  his  partner  got  money  in  their 
pockets.    For  all  that  appears,  he  was  a  farmer,  struggling  for  a  liveli- 
hood, and  clinging  to  his  water  right  for  the  benefit  of  the  lands  for 
which  it  was  originally  acquired.    There  has  been  no  diversion  of  water 
from  this  creek  by  plaintiff  or  his  predecessors  for  speculative  pur- 
poses."   The  court  therefore  concluded  that  the  plaintiff's  rights  were 
paramount  to  those  of  any  subsequent  appropriator,  and  appears  to  have 
•established  as  a  part  of  the  law  at  leas:  of  that  state,  that  in  determin- 
ing whether  a  claimant  has  proceeded  to  apply  water  to  a  useful  pur- 
pose with  reasonable  diligence,  his  pecuniary  inability  is  a  proper 
subject  for  consideration :  Arnold  v.  Passavant,  19  Mont.  676,  680. 

Appropriation  for  Sale, — In  the  decisions  heretofore  cited  affirming 
that  the  application  of  the  water  diverted  to  a  beneficial  use  la  an 
•essential  element   of  Its  complete  appropriation,  the  appropriator 
had  In  view,  in  making  the  diversion  of  water,  its  use  for  mining  or 
Irrigation  In  or  upon  his  own  mines  or  lands,  and  It  was  uniformly 
held  that  he  could  not  be  regarded  as  making  any  valid  appropria- 
tion except  to  the  extent  of  the  use  made  of  the  water,  and,  In  some 
instances,  that  he  was  not  entitled  to  claim  the  surplus,  after  aup- 
-plylng  his  own  wants,  for  sale  to  others.   The  appropriation  of  water 
for  sale  to  others  is  authorized  by  the  statutes  of  the  states  in  which 
It  is  valuable  for  that  purpose,  and,  in  many  instances,  the  chief, 
and  even  the  sole,  object  of  an  appropriator  is  not  that  of  any  use 
by  him  in  and  upon  his  own  lands  or  mines,  but  the  sale  of  the  water 
to  others  who  have  mines  to  be  worked  or  lands  to  be  irrigated.    In 
•cases  of  appropriation  for  the  purpose  of  supplying  water  to  others, 
we  do  not  understand  how  It  can  be  said  that  the  use  of  the  water 
Is  an  essential  element  of  its  appropriation.    If  the  intended  appro* 
prlator  constructs  the  works  and  appliances  necessary  for  the  diver- 
sion of  the  water  and  the  carrying  of  It  to  points  where  Its  use  Is 
•desirable  and  profitable,  and  has  actually  carried  it  there,  or  is  ready 
and  willing  to  do  so,  and  offers  ft  to  all  persons  who  are  willing  to 
pay  for  Its  use,  we  apprehend  that  his  appropriation  is  complete, 
though  the  persons  to  whom  It  is  thus  offered  refuse  to  receive  or 
«se  it.    They  certainly  cannot  thus  defeat  the  rights  of  the  diverter. 
If  their  refusal  is  so  unanimous  and  so  long  continued  as  to  indicate 
that  there  is  no  reasonable  probability  of  the  using  of  the  water  in 
that  neighborhood  within  a  reasonable  time,  perhaps  it  may  become 
the  duty  of  the  appropriator  to  seek  some  other  customers  or  to  ap- 
propriate bis  water  to  some  other  use,  but  -In  the  mean  time    hla 
title  cannot  bo  subject  to  successful  assault  on  the  ground  that  he 
tiaa  not  used  the  water  himself  nor  been  able  to  find  others  wh» 
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would  use  It  This  question  has  scarcely  been  noticed  elsewhere 
than  In  the  principal  case.  As  against  the  contention  there  made, 
that  the  claimants  could  not  acquire  rights  to  water  that  they  were 
not  In  a  present  condition  to  use,  the  court  answered:  "There  are  two 
periods  of  gestation,  if  we  may  be  allowed  the  expression.  One  con- 
cerns the  time,  measured  by  due  and  reasonable  diligence,  for  the 
building  and  construction  of  such  works  and  appliances  as  may  be 
necessary  and  convenient  for  diverting  the  water  and  carrying  it  to 
the  place  of  use;  and  the  other,  the  time  needful  to  utilize  the  water 
by  the  actual  application  of  it  to  the  contemplated  beneficial  pur* 
pose."  The  court  also  referred,  apparently  with  approval,  to  state- 
ments made  In  Kinney  on  Irrigation  and  Pomeroy  on  Water  Bights 
to  the  effect  that  the  object  of  an  appropriator  "may  be  to  conduct 
the  water  from  a  stream,  through  a  ditch  or  canal,  across  the  inter* 
vening  public  lands,  to  the  tract  which  he  possessed  as  a  mining 
claim,  a  farm  or  a  mill,  or  even  to  sell  or  dispose  of  the  water  thus 
conducted  through  the  canal  to  other  parties  to  use  it  for  like  pur- 
poses on  their  own  claims  or  tracts  of  land."  And  the  court  argued 
that  in  many  localities,  "where  the  water  is  difficult  of  diversion  and 
the  expense  considerable  In  conducting  it  to  the  place  of  use,  if  in- 
dividual landholders,  or  even  an  aggregation  of  them,  were  required 
to  make  the  appropriation  for  use  upon  their  own  possession,  this 
general  purpose  would  be  entirely  defeated  simply  for  the  reason  that 
such  holders  could  not  bear  the  burden  of  making  the  appropriation, 
In  such  cases,  other  persons  possessing  capital  are  often  willing  to 
make  the  diversion  for  the  benefit  of  those  who  have  use  for  the 
water,  but,  unless  they  may  contemplate  a  use  which  may  be  applied 
by  the  landowner  to  his  possessions,  they  could  not  even  initiate  the 
appropriation  until  they  had  possessed  themselves  of  lands  in  pro- 
portion to  the  amount  of  water  it  Is  desired  to  appropriate;  so  that 
if  the  user  must  be  the  appropriator,  and  the  appropriator  the  land- 
owner, the  arid  regions  in  many  places  would  remain  arid,  whereas 
otherwise  they  would  be  made  to  teem  with  fertility.  No  sufficient 
reason  has  been  suggested  why  the  contemplated  use  may  not  be  fot 
and  upon  the  possessions  of  a  person  other  than  of  the  appropriator; 
the  authorities  seem  to  support  the  rule  that  it  can  be,  and  we  think 
it  Is  correct  upon  principle.  We  take  it,  therefore,  that  the  bona  fide 
Intention  which  is  required  of  the  appropriator  to  apply  the  water  to 
some  useful  purpose  may  comprehend  a  use  made  by  or  through 
another  person,  and  upon  lands  and  possessions  other  than  those  of 
the  appropriator.  Thus  the  appropriator  is  enabled  to  complete  and 
finally  establish  his  appropriation  through  the  agency  of  the  user": 
Nevada  Ditch  Co.  v.  Bennett,  30  Or.  96;  ante,  p.  777.  See,  also,  Striek- 
ler  v.  Colorado  Springs,  16  Oolo.  61 ;  25  Am.  St.  Rep.  246. 

WATERS  AND  WATERCOURSES— APPROPRIATION  ON  PUB- 
LIC  LANDS-RIGHTS  OP  SUBSEQUENT  PURCHASERS.-Where 
the  right  to  the  waters  of  a  stream  on  public  land  has  become  vested 
by  prior  appropriation,  it  is  now  provided  by  statute  that  a  subse- 
quent grantee  of  the  land  from  the  government  takes  subject  to  that 
right:  Monographic  note  to  Heath  v.  Williams,  43  Am.  Dec  280; 
extended  note  to  Tolle  v.  Correth,  98  Am.  Dec.  645. 
▲m.  8c  Rep.,  Vol.  LX.-62 
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EMINENT  DOMAIN— WHAT  IS  A  PUBLIC  USB  IS  A  JU- 
DICIAL QUESTION.— Whether  a  proposed  use  Is  in  fact  public  so 
as  to  Justify  the  taking  of  property  without  the  consent  of  the  owner 
Is  a  question  for  the  courts  to  determine,  and,  In  doing  so,  they  are 
not  confined  to  the  description  of  the  objects  and  purposes  of  the 
corporation  as  set  forth  in  Its  articles  of  incorporation,  but  may  re- 
sort to  extrinsic  evidence  showing  the  actual  business  to  be  con- 
ducted by  it 

EMINENT  DOMAIN— RAILWAYS,  WHEN  A  PUBLIC  USE. 
If  a  railway  Is  constructed  for  the  benefit  and  use  of  the  general 
public  in  carrying  freight  and  passengers,  it  must  be  regarded  as  a 
public  use,  though  there  is  no  town  or  settlement  at  either  of  its 
termini  nor  along  Its  line,  and  its  route  is  through  a  rough,  mountain- 
ous, and  sparsely  settled  country,  and  it  has  never  charged  persons 
for  riding  as  passengers,  and  has  no  passenger  or  freight  cars  or 
depots,  and  its  use  has  been  in  transporting  logs  from  the  lands  of 
the  corporation  to  its  sawmills. 

Proceeding  on  behalf  of  the  Bridal  Veil  Lumbering  Com- 
pany to  condemn  a  right  of  way  for  a  railroad.  It  was  resisted 
on  the  ground  that  the  corporation  plaintiff  was  organized  for 
the  operation  of  a  sawmill  and  the  manufacture  of  lumber,  and 
that  the  proposed  railroad  was  intended  for  its  own  private  use 
and  not  for  the  ordinary  purposes  of  a  railroad.  The  trial  court 
found  that  the  plaintiff  was  incorporated  in  1889,  and  that  its 
purpose  was  that  of  constructing  and  operating  a  railroad  to 
transport  freight  and  passengers  from  Bridal  Veil,  Oregon,  by 
the  way  of  the  mills  of  the  plaintiff  corporation  to  section  1  in 
township  2  south,  range  7  east,  in  the  state  of  Oregon;  that  its 
organization  was  not  solely  for  the  purpose  of  operating  the 
sawmill;  that  a  part  of  the  railroad  had  already  been  constructed 
and  so  operated  that  the  general  public  had  had  the  use  and 
benefit  of  it  in  the  transportation  of  freight  and  passengers 
whenever  either  such  freight  or  passengers  were  offered;  and 
that  the  railway,  so  far  as  completed,  provided  means  of  trans- 
portation useful  and  beneficial  to  the  people  living  in  the  sec- 
tion of  the  country  in  which  it  is  built,  and  giving  them  im- 
proved facilities  for  the  transportation  of  freight;  and  the  court 
concluded,  as  a  matter  of  law,  that  the  plaintiff  was  entitled  to 
exercise  the  power  of  eminent  domain.  The  defendant  asked 
for  additional  findings,  some  of  which  the  court  made,  and  from 
them  it  further  appeared  that  the  northern  terminus  of  the  road 
was  the  plaintiff's  sawmill  at  a  point  two  miles  from  and  about 
thirteen  hundred  feet  above  the  town  of  Bridal  Veil;  that  no 
line  of  the  road  had  been  surveyed,  located,  or  constructed  from 
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Bridal  Veil  to  the  sawmill;  that  the  road  so  far  as  surveyed  and 
constructed  extended  five  and  a  half  miles  to  lands  owned  by 
the  plaintiff;  that  the  southern  terminus  of  the  road,  as  describ- 
ed in  the  articles  of  incorporation,  was  near  the  base  of  Mt.  Hood 
upon  land6  owned  by  the  United  States,  and  that  there  was  not 
at,  or  near  thereto,  any  town,  city,  settlement,  or  other  railroad; 
that  the  country  along  the  line  of  the  route  was  rough,  moun- 
tainous, covered  by  timber,  and  sparsely  settled,  and  except  at 
the  town  of  Bridal  Veil  there  was  no  place  on  the  line  or  its  vi« 
cinity  containing  any  town,  city,  or  thickly  settled  neighbor- 
hood; that  the  plaintiff  had  no  passenger  depots  or  cars,  except 
a  number  of  trucks  on  one  of  which  there  was  a  platform,  cov- 
ered in  time  of  rain;  that  the  plaintiff  always  permitted  any 
person  to  ride  on  its  trucks  who  wished  to  do  so,  never  making 
any  charge  therefor.  The  court,  however,  refused  to  find  that 
the  principal  purpose  for  which  the  road  had  been  constructed 
was  that  of  transporting  logs  from  the  lands  of  the  plaintiff  to 
ite  mill.    Judgment  for  the  plaintiff,  the  defendant  appealed. 

Watson,  Beekman  ft  Watson,  for  the  appellant 

Bronaugh,  McArthur,  Fenton  ft  Bronaugh,  for  the  respond- 
ent. 

*<**  BEAN,  J.  1.  There  being  no  bill  of  exceptions  in  the 
record,  the  only  question  for  our  determination  is  whether  the 
findings  of  fact  support  the  judgment.  The  right  of  eminent 
domain  is  a  right  of  sovereignty,  and  can  be  exercised  only  by 
legislative  authority,  and  for  a  public  use  or  benefit.  When, 
therefore,  a  particular  corporation  claims  the  right  to  take  pri- 
vate property  without  the  consent  of  the  owner,  it  must  show 
not  only  a  legislative  warrant,  but,  if  its  right  is  challenged  on 
that  ground,  it  must  be  able  to  establish  the  fact  that  the  enter- 
prise in  which  "^  it  is  engaged  is  one  by  which  a  public  use  or 
benefit  is  to  be  subserved  or  promoted,  so  that  such  taking  can 
be  said  to  be  for  a  public  and  not  a  private  use.  The  necessity 
or  expediency  of  taking  private  property  for  public  use,  the  in- 
strumentalities through  which  it  may  be  done,  and  the  mode  of 
procedure,  are  legislative  and  not  judicial  questions.  But, 
whether  the  proposed  use  thereof  is  in  fact  public,  so  as  to  jus- 
tify its  taking  without  the  consent  of  the  owner,  has  always 
been  a  question  for  the  courts  to  determine,  and,  in  doing  so, 
they  are  not  confined  to  the  description  of  the  objects  and  pur- 
poses of  the  corporation  as  set  forth  in  its  articles  of  incorpor*- 
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tion,  but  may  resort  to  evidence  aliunde  showing  the  actual 
business  proposed  to  be  conducted  by  it:  Lewis  on  Eminent  Do- 
main, sec.  158;  Matter  of  Niagara  Falls  etc.  By.  Co.,  108  N.  Y. 
875;  Chicago  etc.  B.  B.  Co.  v.  Wiltee,  116  111.  449. 

2.  Now,  in  this  case,  from  the  findings  of  fact,  it  clearly  ap- 
pears that  plaintiff  is  a  corporation  organized  for  the  construc- 
tion of  a  railroad  for  the  transportation  of  freight  and  passen- 
gers, and  therefore  sections  3239  and  3240  of  Hill's  Code  in- 
vest it  with  authority  to  exercise  the  power  of  eminent  domain, 
if  the  use  it  intends  to  make  of  the  property  sought  to  be  taken 
is  in  fact  public.  Bearing  upon  this  question,  the  findings  are 
that  it  has  already  constructed  five  and  a  half  miles  of  road, 
and  is  now  and  has  been  operating  the  same  for  the  use  and 
benefit  of  the  general  public  in  carrying  freight  and  passengen, 
and  there  is  nothing  in  the  record  anywhere  to  indicate  that  the 
road  has  ever  been  used  or  is  intended  to  be  used  for  any  other 
or  different  purpose,  or  that  it  was  built  or  intended  for  a  log- 
ging road,  or  has  ever  been  used  for  that  purpose;  or,  in  fact 
that  it  is  in  any  way  connected  with  or  a  part  of  the  mill  enter- 
prise; or,  indeed,  except  by  inference,  that  it  belongs  to  the  mill 
company.  We  are,  therefore,  *10  unable  to  say  that  the  court 
was  in  error  in  holding  that  the  railroad  of  plaintiff  is  public 
so  as  to  justify  the  exercise  in  its  behalf  of  the  power  of  emi- 
nent domain.  The  fact  that  it  has  not  been  fully  completed  be- 
tween the  termini  indicated  in  its  articles  of  incorporation,  or 
that  there  is  at  present  no  town,  city,  or  settlement,  or  other 
railroad  at  its  proposed  southeastern  terminus,  or  that  its  pro- 
posed route  is  through  a  rough,  mountainous,  and  sparsely  set- 
tled country,  or  that  the  plaintiff  has  not  yet  fully  equipped 
the  road,  or  supplied  itself  with  complete  and  perfect  terminal 
facilities,  or  that  it  has  not  charged  the  passengers  upon  its  rail- 
road any  fare,  does  not  affect  its  right  to  exercise  the  power  of 
eminent  domain.  The  question  of  public  use  is  not  determined, 
as  a  matter  of  law,  by  any  of  these  things,  but  by  the  fact  that 
the  proposed  road  is  intended  as  a  highway  for  the  use  of  the 
public  in  the  transportation  of  freight  and  passengers*  And  it 
can  make  no  difference  that  its  use  may  be  limited  by  emmm- 
tfances  to  a  small  part  of  the  community.  Its  character  is  de- 
termined by  the  right  of  the  public  to  use  it,  and  not  by  the 
extent  to  which  that  ri^ht  is  exercised:  De  Camp  v.  Hibernia 
B.  B.  Co.,  47  N.  J.  L.  43;  Phillips  v.  Watson,  63  Iowa,  28; 
v.  Davis,  97  Ind.  79. 
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Tf  everyone  having  occasion  to  use  the  road  as  a  passenger  or 
for  transportation  of  freight  may  do  so,  and  of  right  may  re- 
quire the  plaintiff  to  serve  him  in  that  respect,  it  is  a  public 
way,  although  the  number  actually  exercising  the  right  is  very 
small.  The  findings  of  the  court  show  that  the  enterprise  in 
which  plaintiff  is  engaged,  and  for  which  it  requires  the  land  in 
question,  is  of  this  character,  and  therefore  we  have  no  alterna- 
tive but  to  affirm  the  judgment.  In  doing  so,  however,  we  do 
not  desire  to  be  understood  as  holding  that  a  railroad  con- 
structed by  a  mill  company  for  the  evident  purpose  of  transport- 
ing logs  to  S11  its  mill  can  become  a  public  highway,  so  as  to 
justify  the  exercise  of  the  power  of  eminent  domain  in  its  be- 
half, because  of  any  declaration  in  its  articles  of  incorporation 
to  that  effect,  or  on  account  of  any  right  of  the  public  to  use 
it  for  the  transportation  of  freight  and  passengers.  No  such 
question  is  presented  by  this  record.  The  findings  of  the  court 
by  which  we  are  bound  negative  such  an  inference  and  this  de- 
cision is  based  upon  the  facts  as  found  by  the  court  below. 

The  judgment  must  therefore  be  affirmed. 


EMINENT  DOMAIN— PUBLIC  USE— WHAT  IS  A  JUDICIAL 
QUESTION.— Decisions  may  be  found  asserting  that  what  is  a  pub- 
lic use  Is  a  legislative  question,  and  other  decisions  declaring  with 
equal  emphasis  that  this  Is  a  judicial  question.  But  where  there  Is 
a  constitutional  provision  denying  the  right  to  take  lands  for  any 
other  than  a  public  use,  it  would  seem  that  the  question  whether 
any  particular  use  is  a  public  use  or  not  is,  ultimately  at  least,  a 
Judicial  question:  Monographic  note  to  Lynch  v.  Forbes,  42  Am.  St. 
Rep.  40C. 

EMINENT  DOMAIN— PUBLIC  USE-RAILROAD.— If  in  point  of 
law,  a  use  is  public,  the  fact  that  not  very  many  persons  will  enjoy 
the  use  is  not  material  in  applying  the  doctrine  of  eminent  domain: 
Butte  etc.  Ry.  Co.  v.  Montana  etc.  Ry.  Co.,  16  Mont  504;  50  Am.  Stl 
Rep.  508.  It  to  well  settled  that  railroads  for  public  travel  are  public 
improvements,  In  behalf  of  which  the  power  of  eminent  domain  may 
be  legitimately  exercised:  Monographic  note  to  Beekman  v.  Saratoga 
•tc.  R.  R.  Co.,  22  Am.  Dec.  605,  on  what  uses  justify  exercise  of 
power  of  eminent  domain. 


822  Nickum  v.  Bubckhabdt.  [Oregon, 


NlOKUM  V.  BUECKHARDT. 

[80  OBMON,  464.] 

ESTOPPEL,  NECESSITY  FOR  PLEADING.-One  who  has 
an  opportunity  to  plead  an  estoppel,  but  does  not,  thereby  waives  it. 
Therefore,  a  corporation  wishing  to  prevent  defendants  from  contro- 
verting Its  corporate  existence  on  the  ground  that  they  have  dealt 
with  it  as  a  corporation,  and  are  therefore  estopped  to  deny  that 
it  Is  such,  must  plead  such  estoppel. 

CORPORATION,  SUBSCRIBER  TO  CAPITA!*  STOCK  OF.— 
It  Is  not  essential  to  constitute  one  a  subscriber  to  the  capital  stock 
of  a  corporation  that  be  should  have  subscribed  to  the  stock-books 
after  articles  of  incorporation  bave  been  perfected  and  filed.  If 
there  Is  a  preliminary  subscription,  and  the  corporation  is  there- 
after formed  as  contemplated,  within  a  reasonable  time,  the  sub- 
scribers become  shareholders  without  any  further  act  Persons  who 
signed  such  preliminary -subscription  and  also  consented  to  the  hold- 
ing of  the  first  meeting  and  participated  therein  must,  therefore,  be 
deemed  subscribers. 

CORPORATIONS,  CHANGE  IN  PURPOSE  OF  SUBSCRIP- 
TION.—Though  the  purposes  designated  In  the  articles  of  incorpora- 
tion do  not  correspond  with  those  set  forth  in  the  preliminary  sub- 
scription, the  subscribers  remain  bound,  if  they  have  participated  in 
the  organization  of  the  corporation  after  knowing  of  such  change. 

CORPORATIONS.-^THE  FAILURE  TO  NOTIFY  SUB- 
SCRIBERS OF  THE  FIRST  MEETING  of  a  corporation  cannot  bt 
urged  by  other  subscribers  who  were  notified  and  were  present  at 
such  meeting.  Such  meeting  is  valid  If  a  sufficient  number  of  sub- 
scribers were  present,  though  others  entitled  to  be  present  and  to 
participate  therein  were  absent  because  not  notified. 

RES  JUDICATA.— TO  CONSTITUTE  A  DECISION  in  one 
cause  an  estoppel  In  another,  the  case  adjudicated  must  have  been 
between  the  same  parties  In  the  same  right  or  capacity. 

RES  JUDICATA  —  CORPORATIONS,  JUDGMENTS 

AGAINST,  WHEN  BINDING  UPON  STOCKHOLDERS.— A  cor- 
poration represents  and  binds  its  stockholders  In  all  matters  within 
the  limits  of  its  corporate  powers  so  long  as  It  acts  In  good  faith  and 
without  fraud  upon  their  rights;  and,  in  the  bringing  and  defending 
of  suits  affecting  the  rights  and  obligations  of  the  corporation,  it 
binds  the  stockholders  as  fully  as  in  the  making  of  contracts.  This 
is  true  only  in  those  cases  in  which  the  corporation  is  charged  as 
representing  the  Individual  stockholders. 

RES  JUDICATA-JCDGMENT  AGAINST  CORPORATION 
IN  FAVOR  OF  A  STOCKHOLDER,  WHEN  NOT  CONCLUSIVE 
IN  CONTROVERSIES  WITH  OTHER  STOCKHOLDERS.— A  cor- 
poration, in  prosecuting  an  action  against  a  stockholder  to  recover 
a 'subscription,  does  not  represent  him  and  the  other  stockholders, 
and  a  judgment  against  it  in  favor  of  such  stockholder  is  not  con- 
clusive against  It  in  a  subsequent  action  between  it  and  other  stock- 
holders involving  the  same  Issues. 

Charles  J.  Schnabel,  Ralph  W.  Wilbur,  and  John  L.  Balleraj, 
for  the  appellant. 

Joseph  B.  Thompson,  for  the  respondent. 

4M  WOLVERTON,  J.    This  is  an  action  to  recover  for  as- 
sessments levied  upon  unpaid  capital  stock  of  a  private  corpora- 
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tioiL  About  June  18,  1893,  some  thirteen  persons,  among 
whom  were  Guv  Posson,  who  signed  for  two  shares,  J.  E.  Juston, 
for  four;  F.  C.  Barnes,  for  ten;  and  H.  Pease,  for  three,  sub- 
scribed the  following  agreement,  each  placing  opposite  his  name 
the  number  of  shares  presumably  intended  to  be  taken:  "We, 
the  undersigned,  each  in  consideration  of  the  promise  of  the 
other,  agree  to  subscribe  for  and  take  the  number  of  shares  of 
the  capital  stock  set  opposite  our  respective  names  of  a  company 
to  be  incorporated  for  the  purpose  of  operating  a  fertilizer,  feed- 
ing and  fattening  stock  and  poultry;  and,  if  obtainable,  collect- 
ing and  disposing  of  swill,  and  other  purposes  of  like  nature; 
said  company  to  be  incorporated  in  accordance  with  the  laws  of 
the  state  of  Oregon,  with  a  capital  stock  of  fifteen  thousand 
dollars  divided  into  one  hundred  and  fifty  shares  of  the  value 
of  one  hundred  dollars  each."  There  were  seventy-eight  shares 
subscribed  for  upon  this  paper,  representing  seven  thousand 
eight  hundred  dollars.  On  the  seventh  day  of  October,  1893, 
three  of  the  subscribers  executed,  duly  acknowledged,  and 
caused  to  be  filed  and  recorded  in  the  proper  offices,  articles  of 
incorporation,  incorporating  the  Oregon  Fertilizing  Company, 
specifying  the  object  and  business  thereof  to  be  "to  transport 
wood,  produce,  and  garbage,  and  to  cremate  46T  such  garbage, 
or  to  use  the  same  for  feed  or  fertilizing  purposes."  A  little 
later,  all  the  subscribers  to  said  instrument,  except  the  four 
above  named,  signed  with  others  the  following  writing,  which 
is  contained  in  a  minute-book  kept  for  the  purpose  of  recording 
the  proceedings  of  the  corporation,  to  wit:  "We,  the  under- 
signed, hereby  subscribe  for  the  number  of  shares  of  capital 
stock  of  the  Oregon  Fertilizing  Company,  set  opposite  our  re- 
spective names,  and  agree  to  pay  for  the  same  at  such  time  or 
times  as  may  be  ordered  by  the  board  of  directors  hereafter  to 
be  elected/*  Only  sixty-^nine  shares  of  the  capital  stock  were 
subscribed  for  upon  this  latter  instrument.  Subsequently,  all 
the  subscribers  to  this  instrument,  together  with  Posson  and 
Juston,  signed  an  agreement  to  hold  the  first  meeting  of  the 
stockholders  on  October  14,  1893,  waiving  the  thirty  days*  no- 
tice required  by  law,  and,  in  pursuance  thereof,  the  meeting  was 
held,  all  said  signers  being  present,  either  in  person  or  by  proxy, 
but  no  othera,  and  participated  in  the  election  of  directors  and 
other  business.  The  corporators  having  certified  to  the  result 
of  the  election,  the  directors  elected  took  the  oath  of  office,  and 
at  once  organized  by  electing  the  officers  of  the  board.  To  abate 
the  action,  the  defendants  plead  that  the  plaintiff  company  is 
not  an  incorporation. 
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It  was  urged  at  the  hearing  that  the  defendants  ought  to  be 
estopped  from  alleging  that  the  Oregon  Fertilizing  Company  is 
not  a  corporation  duly  incorporated  and  organized  in  all  re- 
spects as  contemplated  by  law,  inasmuch  as  they  are  subscribers 
or  purchasers  of  stock  subsequent  to  the  alleged  completed  or- 
ganization of  the  company;  that,  having  dealt  with  the  company 
in  its  corporate  capacity,  and  having  entered  into  contractual 
relations  with  it,  they  have  recognized  its  existence  as  a  body 
corporate,  and  that  now,  when  sued  upon  their  obligation  to  it 
as  such  a  body,  they  should  not  be  permitted  to  deny  4C8  its 
legal  existence.  The  doctrine  here  contended  for  is  undoubted- 
ly well  grounded  in  the  law,  but  it  cannot  be  invoked  in  this 
case  because  not  pleaded.  The  opportunity  was  afforded  for  set- 
ting up  the  supposed  estoppel  in  the  reply,  but  it  was  not  done, 
and  it  is  now  too  late  to  assert  it.  It  is  said  that  "if  a  party 
who  has  an  opportunity  to  plead  an  estoppel  upon  which  he  re- 
lies fails  to  do  so,  but  goes  to  issue  on  the  fact,  he  thereby  waives 
the  estoppel,  puts  the  matter  at  large,  and  the  jury  may  disre- 
gard the  estoppel,  and  are  at  liberty  to  find  the  truth":  Note  to 
Tyler  v.  Hall,  27  Am.  St.  Rep.  337-346.  To  the  same  effect  are 
Bruce  v.  Phoenix  Ins.  Co.,  24  Or.  486,  and  Bays  v.  Trulson,  25 
Or.  109. 

This  question  disposed  of,  we  come  to  another,  more  complex 
in  its  nature,  and  that  is  whether  there  has  been  an  organization 
of  the  plaintiff  corporation  under  and  in  pursuance  of  the  gen- 
eral statutes  providing  therefor.  The  regularity  of  the  execu- 
tion and  filing  of  the  articles  of  incorporation  is  conceded.  The 
persons  subscribing  the  articles  aire  known  as  the  incorporators, 
and  their  powers  and  duties  are  purely  statutory.  They  may 
open  books  and  receive  subscriptions  to  the  capital  stock;  "they 
shall  give  notice  to  the  subscribers  to  meet"  at  such  time  and 
place  as  they  may  designate  for  the  purpose  of  electing  direc- 
tors; they  shall  act  as  inspeotora  at  the  first  meeting  for  that 
purpose,  certify  who  are  elected,  and  appoint  the  time  and  place 
of  their  first  meeting.  This  enumeration  comprises  the  6ub- 
■tance  of  their  powers:  See  Hill's  Code,  sec.  3222.  These  are 
all  acts  necessary  to  and  in  furtherance  of  the  completion  of  the 
organization.  The  organization  is  completed  only  when  direc- 
tors have  been  elected,  and  they  have  elected  a  president  and  sec- 
retary, which  it  is  contemplated  they  shall  do  at  their  first  meet- 
ing. From  the  time  of  the  first  meeting  of  the  directors,  46* 
that  is  to  say,  from  the  time  of  the  organization  of  the  board, 
•the  powers  vested  in  the  corporation  are  exercised  by  them  or 
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by  their  officers  or  agents  under  their  direction"  (Hill's  Code,  sec. 
3225),  thus  relieving  the  incorporators  of  further  duty  or  power 
in  the  premises,  or,  rather,  their  functions  then  cease  because 
their  duties  have  been  fulfilled  and  their  powers  executed.  From 
the  date  of  its  completed  organization  the  incorporation  may 
begin  the  prosecution  of  its  enterprise  or  business.  It  may  then 
sue  and  be  3ued,  contract  and  be  contracted  with,  and  exercise 
any  of  the  other  statutory  povers  incident  to  its  organization 
and  the  enterprise,  business,  pursuit,  or  occupation  adopted. 
The  corporation  may  elect  its  board  of  directors  when  one-half 
of  the  capital  stock  has  been  subscribed:  Hill's  Code,  sec.  3222; 
Fairview  B.  It.  Co.  v.  Spillman,  23  Or.  587.  And  one  question 
here  is  whether  one-half  of  the  capital  stock  had  been  subscribed 
when  the  board  was  elected.  It  seems  to  be  supposed  that,  in 
order  to  constitute  a  person  a  subscriber  to  the  capital  stock  of 
a  corporation,  he  must  have  subscribed  to  the  stock-books  of 
the  concern  after  its  articles  of  incorporation  have  been  per- 
fected and  filed,  and  Coyote  etc.  Min.  Co.  v.  Buble,  8  Or.  284, 
is  cited  as  authority.  Boise,  J.,  at  page  294,  says,  in  effect,  that 
to  put  a  person  in  the  position  of  a  subscriber  to  the  capital 
stock  it  must  be  shown  by  the  stock-book  signed  by  him,  or  evi- 
dence equivalent  to  such  signing.  This  would  seem  to  support 
the  proposition,  but  at  another  place  (page  298)  he  says:  "It  is 
necessary  for  the  corporation  to  prove  the  subscription  by  pro- 
ducing the  subscription  signed  by  Buble,  either  by  himself  or 
by  another  for  him  with  his  authority,  or  by  some  acts  of  his 
which  are  equivalent  to  a  subscription."  So  that  the  case  does 
not  decide  either  that  the  primary  subscription  must  be  made 
upon  the  stock-book,  or  that  it  shall  have  been  made  subsequent 
to  the  execution  of  47°  the  articles  of  incorporation.  In  a  late 
case  (Balfour  v.  Baker  City  Gas  Co.,  27  Or.  307),  Bean,  C.  J., 
speaking  for  this  court,  says:  "From  an  extended  examination  of 
the  authorities,  we  take  the  law  to  be  that  when  the  proposed 
corporation  is  formed  as  contemplated  in  the  preliminary  sub- 
scription, and  within  a  reasonable  time  thereafter,  the  sub- 
scription, unless  revoked  in  the  manner  authorized  by  law,  be- 
comes irrevocable,  the  subscriber  becomes  a  shareholder,  and 
liable  as  such  without  any  further  act  on  his  part/'  And  this 
seems  to  be  so,  although  the  statute  may  provide  for  the  open- 
ing of  stock-books  by  designated  persons  after  the  articles  are 
filed:  1  Thompson  on  Corporations,  sees.  1152-1166;  Buffalo 
etc.  R.  B.  Co.  v.  Gifford,  87  N.  Y.  294.  Nor  is  the  distinction 
taken  in  some  of  the  cases  between  a  present  subscription  and 
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an  agreement  to  subscribe  to  the  stock  of  a  corporation  there- 
after to  be  created  thought  to  be  sound:  1  Cook  on  Stocks  and 
Stockholders,  sec.  75;  Knox  v.  Childersburg  Land  Co.,  86  Ala. 
180-184;  Athol  Music  Hall  Co.  v.  Carey,  116  Mass.  471.  Now, 
it  appears  that  by  preliminary  subscriptions  seventy-eight  shares 
of  the  capital  stock  were  signed  for,  three  more  than  was  nee- 
•essary  for  the  completion  of  the  organization  by  the  election  of 
-directors.  Four  of  the  individuals  signing  this  paper,  repre- 
senting nineteen  shares,  did  not  sign  the  later  agreement,  to 
which  sixty-nine  shares  only  were  subscribed.  All  those  sub- 
scribing the  latter  paper,  together  with  Ouy  Posson  and  J.  E. 
•Juston,  who  signed  the  preliminary  subscription,  signed  the 
•consent  agreement  for  holding  the  first  meeting,  and  partici- 
pated therein,  and  Juston  was  elected  a  director.  So  it  will  be 
-seen  that  if  the  two  shares  of  Posson  and  the  four  of  Juston  are 
added  to  the  sixty-nine  shares  signed  to  the  second  paper,  one- 
half  of  the  capital  stock  was  represented  at  such  meeting.  But 
the  question  arises,  Were  they  subscribers  to  the  4T1  capital 
stock?'  We  think  that,  having  signed  the  preliminary  subscrip- 
tion and  the  consent  agreement  for  the  first  meeting,  and  hav- 
ing participated  therein,  they  became  bound  in  that  capacity, 
and  must  be  so  considered.  They  certainly  are  estopped  by 
their  acts  from  denying  that  they  are  subscribers,  and,  this  be- 
ing so,  the  law  requiring  a  subscription  of  one-half  of  the  capi- 
tal stock  before  organization  was  substantially  complied  with. 

Incidental  to  this  question,  it  is  argued  that  the  purposes 
designated  in  the  articles  of  incorporation  do  not  correspond 
with  those  set  forth  in  the  preliminary  subscription,  and  there- 
fore that  Posson  and  Juston  cannot  be  held  to  be  subscribers. 
We  presume  that  ordinarily  a  material  departure  in  this  re- 
spect will  avoid  the  original  agreement,  but  in  this  case  the  per- 
sons named  have  construed  the  purposes  to  be  one  and  the  same 
by  participation  in  the  organization  under  the  articles  of  incor- 
poration, or,  rather,  to  speak  more  concisely,  they  have  assented 
to  the  departure,  if  such  it  may  be  termed:  Knox  v.  Childers- 
burg Land  Co.,  86  Ala.  180. 

Again,  it  is  urged  that  if  the  primary  subscription  is  suffi- 
cient to  bind  the  subscribers  to  the  capital  stock  of  the  concern, 
ihen,  r>arnes  and  Pease  not  being  present,  and  having  no 
•notice  of  the  first  meeting,  and  not  having  waived  the  same  by 
•writing  or  otherwise,  the  election  of  directors  was  irregular  and 
void.  We  arc  not  to  be  understood  as  passing  upon  the  suffi- 
ciency of  this  paper  within  itself,  but  that,  considering  the  sub- 
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scription  thereto  of  Posson  and  Juston,  in  connection  with  their 
subsequent  acts,  they  were  properly  recognized  as  stockholders, 
and  hence  that  one-half  of  the  capital  stock  was  represented  at 
the  organization  of  the  company.  The  fact  that  Barnes  and 
Pease  had  not  been  notified  of  the  meeting  could  not  furnish 
grounds  for  objection  by  those  subscribers  present  and  partici- 
pating therein;  they  have  not  47a  suffered  by  the  omission,  and 
are  not  in  a  position  to  object  as  to  others:  Schenectady  etc.  Ry. 
Co.  v.  Thatcher,  UN.  Y.  102.  See,  also,  Handley  v.  Stutz,  139 
U.  S.  422;  Morawetz  on  Private  Corporations,  sec.  399.  Thus 
we  have  an  organization  perfected  by  persons  bound  as  subscrib- 
ers, and  representing  fully  one-half  of  the  capital  stock  as  fixed 
by  the  articles  of  incorporation,  and  all  bound  by  its  proceed- 
ings. We  think  the  organization  valid,  although  Barnes  and 
Pease  were  not  notified.  As  to  how  they  would  be  affected  by 
want  of  notice  it  is  not  for  us  to  determine  at  this  time;  it  is 
sufficient  to  say  that  those  subscribers  participating  cannot  ob- 
ject on  that  account. 

The  defendants,  if  subscribers  to  the  capital  stock,  became  such 
after  the  organization,  and  the  want  of  notice  to  Barnes  and 
Pease  could  not  affect  them;  so  that  they  are  in  no  better  posi- 
tion to  object  to  the  regularity  of  the  organization  on  that  ac- 
count than  those  participating  in  the  first  meeting.  The  re- 
sult is,  that,  in  so  far  as  they  are  concerned,  the  company  was 
duly  incorporated,  and  this  result  is  reached  not  because  they 
are  estopped  by  having  dealt  with  it  but  because  it  was  legally 
organized  prior  to  their  subscription  to  the  capital  stock. 

For  the  purpose  of  estopping  the  plaintiff  from  asserting  its 
due  and  legal  organization,  it  is  alleged  in  the  answer  in  abate- 
ment that  plaintiff  had  theretofore  instituted  an  action  in  a 
justice's  court  against  Guy  Posson  for  assessments  made  by  the 
company  upon  his  alleged  subscription  to  the  capital  stock;  that 
a  trial  was  bad  upon  the  sole  issue  whether  Posson  was  a  sub- 
scriber at  the  date  of  the  attempted  organization;  and  that  it 
was  determined  by  the  judgment  that  he  was  not.  It  is  claimed 
that,  as  the  same  question  is  necessarily  involved  in  determin- 
ing in  this  action  whether  the  plaintiff  was  duly  organized,  the 
plaintiff  is  estopped  to  assert  its  truth,  the  judgment  4TS  having 
gone  against  him  in  the  justice's  court.  The  plea  is  argumenta- 
tive, and  a\ers  in  effect  that,  as  the  judgment  in  the  justice's 
court  estops  the  plaintiff  to  now  assert  that  Posson  is  a  sub- 
scriber, therefore  it  cannot  be  affirmed  that  the  corporation  is 
duly  organized.    That  this  is  an  action  upon  a  different  cause 
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from  the  one  against  Posson  cannot  be  gainsaid;  the  inquiry, 
therefore,  to  which  the  estoppel  is  pertinent  must  be  confined  to 
the  point  or  question  actually  determined  in  the  Posson  case: 
Cromwell  v.  County  of  Sac,  94  XT.  S.  353,  Thus  far,  the  plea  is 
apparently  within  the  rule.  But  a  very  important  essential  to 
the  estoppel  is  wanting  in  that  this  cause  and  the  one  adjudi- 
cated in  the  justice's  court  are  not  between  the  same  parties  in 
the  same  right  or  capacity,  or  their  privies  claiming  under  them. 
This  objection  is  fatal  to  the  plea:  1  Freeman  on  Judgments* 
sec.  252. 

The  judgment  of  the  court  below  must  therefore  be  reversed, 
and  the  cause  remanded  for  such  further  proceedings  as  may  be 
deemed  proper  not  inconsistent  with  this  opinion. 

ON  MOTION  FOR  REHEARING. 

WOLVERTON,  J.  Since  the  opinion  was  rendered  in  this 
cause,  we  have  been  favored  with  an  elaborate  brief  upon  re- 
spondents' motion  for  a  rehearing,  urging  with  commendable 
earnestness  that  the  court  is  in  error  in  holding  that  the  plain- 
tiff is  not  estopped  to  prosecute  this  action  by  reason  of  the 
judgment  rendered  and  given  in  Posson's  favor  in  the  justice's 
court.  In  our  anxiety  to  be  right,  we  have  at  much  pains  re- 
examined the  question,  but  find  no  reason  for  receding  from  our 
former  position.  One  line  4T4  of  authorities  relied  upon  in  sup- 
port of  the  motion  establishes  the  doctrine  clearly  stated  by 
Chief  Justice  Fuller  in  Hawkins  v.  Glenn,  131  XT.  S.  332,  that: 
"A  decree  against  a  corporation  in  respect  to  corporate  mattera, 
such  as  the  making  of  an  assessment  in  the  discharge  of  a  duty 
resting  on  the  corporation,  necessarily  binds  its  members,  in 
the  absence  of  fraud,  and  that  this  is  involved  in  the  contract 
created  in  becoming  a  stockholder/'  The  estoppel  which  was 
invoked  with  success  in  that  case  was  a  decree  of  a  chancery 
court  in  a  creditor's  suit  against  a  corporation,  whereby  an  as- 
sessment was  levied  against  the  stockholders.  It  was  urged  that 
as  the  stockholders  were  not  made  parties  to  the  suit,  nor  served 
with  summons,  they  were  not  to  be  bound  by  the  decree;  but 
it  was  decided  that  they  were  represented  by  the  corporation, 
and  that  the  assessment  by  decree  took  the  place  of  a  regular 
assessment  by  the  board  of  directors,  and,  therefore,  thai  it  was 
unnecessary  to  make  them  parties  to  the  suit,  or  serve  them, 
but  that  they  were  bound  by  the  decree,  because  they  were  in- 
tegral  parts  of  the  corporation,  and,  in  view  of  the  law,  they 
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were  privy  to  the  proceedings  touching  the  body  of  which  they 
were  members.  Such  is  the  effect  also  of  Glenn  v.  Liggett,  135 
U.  S.  533;  Lehman  v.  Glenn,  8?  Ala.  618;  Howard  v.  Glenn,  85 
Ga.  238;  21  Am.  St.  Rep.  156;  Glenn  v.  Williams,  60  Md.  93. 
All  these  cases,  including  Hawkins  v.  Glenn,  131  XJ.  S.  332,  axe 
concerning  different  phases  of  the  same  transaction,  but  the 
courts  are  in  accord  upon  the  proposition  stated.  Stutz  v.  Hand- 
ley,  41  Fed.  Rep.  531,  is  a  case  by  a  creditor  of  a  corporation,  in- 
stituted in  behalf  of  himself  and  all  others  similarly  situated, 
against  a  stockholder,  to  subject  the  amount  remaining  unpaid 
upon  shares  of  the  capital  stock  held  by  him  to  the  payment  of 
the  company's  debts.  The  creditor  had  previously  obtained  judg- 
ment against  the  4TS  company  for  the  price  of  certain  machin- 
ery, against  which  it  had  interposed  a  counterclaim  for  damages 
by  breach  of  warranty,  which  was  disallowed,  and  the  stock- 
holder attempted  to  again  counterclaim  for  the  some  breach,  but 
it  was  held  that  he  was  precluded  by  the  judgment  in  the  action 
against  the  company  upon  the  ground  and  for  the  reason  that 
he  was  represented  by  the  company  in  that  action,  and  had  al- 
ready had  his  day  in  court  on  that  question.  Baines  v.  Babcock 
95  Cal.  581,  29  Am.  St  Rep.  158,  was  a  suit  similar  to  Stutz  v. 
Handle}',  41  Fed.  Rep.  531.  A  judgment  had  been  recovered 
against  the  company  upon  its  contract,  and  in  the  creditor's  suit 
a  stockholder  attempted  to  show  that  the  contract  was  one  which 
the  corporation  was  without  power  to  make,  and  therefore  ultra 
vires  and  void,  but  the  court  held  that  he  was  precluded  by  the 
judgment  in  the  action  against  the  corporation.  In  deciding 
the  question.  De  Haven,  J.,  said:  "A  corporation  represents  and 
binds  its  stockholders  in  all  matters  within  the  limits  of  its  cor- 
porate power,  so  long  as  it  acts  in  good  faith  and  without  fraud 
upon  their  rights;  and  in  the  bringing  and  defending  of  suits 
affecting  the  rights  and  obligations  of  the  corporation,  it  binds 
the  stockholders  as  fully  as  in  the  making  of  contracts/' 

Willoughby  v.  Chicago  etc.  Ry.  Co.,  50  N.  J.  Eq.  656,  was 
a  case  instituted  by  plaintiff  in  behalf  of  themselves  and  all 
others  similarly  situated  who  should  come  in  and  be  made  par- 
ties to  the  suit,  in  deciding  which  the  court  said:  "From  the  very 
form  and  nature  of  these  suits,  each  stockholder  must  be  con- 
sidered as  represented;  for  if  he  is  in  sympathy  with  the  com- 
plainant he  may  become  a  party  complainant  by  application  to 
the  court,  if  he  is  in  sympathy  with  the  threatened  action  of 
the  company,  he  is  represented  by  and  in  the  corporation,  which 
is  a  neeessary  party  to  the  suit."    This  was  held  to  fall  within 
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a  class  of  cases  where  a  duty  ifl  incumbent  upon.  4T6  the  corpo- 
ration, but,  failing  to  take  action  in  the  premises*  a  stockholder 
is  permitted  to  prosecute  as  the  nominal  party,  bnt  representing 
the  corporation  as  the  real  party,  in  the  place  and  stead  of  the 
accustomed  officials.  In  all  these  cases  it  will  be  seen  that  the 
stockholders  are  bound  by  the  judgment  or  decree  against  the 
corporation  in  matters  pertaining  to  the  duties  of  the  corpora- 
tion touching  its  rights  and  obligations  with  which  it  is  charged 
as  the  representative  of  the  individual  stockholders,  who  may  be 
regarded  in  that  respect  as  integral  parts  of  the  body  corporate, 
and  this  is  as  far  as  the  estoppel  extends.  But  in  an  action  by 
the  corporation  against  a  stockholder  to  recover  for  stock  assess- 
ments, while  it  may  be  said  that  the  corporation  is  acting  in  dis- 
charge of  a  duty  imposed  upon  it  by  the  stockholders  through 
the  articles  of  incorporation  and  by-laws,  the  defendant  is,  from 
the  very  nature  of  things,  an  adversary  party  in  the  fullest  sense 
of  the  word.  The  corporation  cannot  be  said  to  represent  the 
stockholder  while  prosecuting  an  action  against  him  to  enforce 
the  payment  of  a  stock  subscription  which  he  is  resisting.  But 
a  stockholder  who  has  no  action  pending  against  him  for  the 
enforcement  of  his  unpaid  stock  bears  the  same  relation  to  the 
corporation,  is  bound  or  obligated  to  it  by  a  contract  of  like 
nature  and  effect,  and  his  rights  and  duties  toward  the  company 
and  all  other  stockholders  are  identical  with  the  one  resisting, 
so  that  if,  in  such  a  caae,  it  does  not  represent  the  stockholder 
against  whom  the  action  is  being  prosecuted,  can  it  be  consis- 
tently or  logically  said  to  represent  such  as  have  not  actions 
pending  against  them,  in  so  far  as  to  conclude  them  in  their 
individual  capacities  and  touching  their  obligations  to  the  corpo- 
ration? Mr.  Van  Fleet  says:  "In  order  to  conclude  any  right, 
title,  or  interest  of  a  person  by  adjudication,  it  is  essential  that 
he  be  a  party  to  the  proceeding,  or  be  represented  by  one.  In 
the  latter  case  47T  he  is  said  to  be  a  privy":  2  Van  Fleet  on 
Former  Adjudication,  sec.  459.  And  it  is  because  the  stock- 
holder is  represented  by  the  corporation  that  he  is  precluded  by 
a  judgment  or  decree  rendered  against  it;  but  if  the  proceeding 
is  one  in  which  the  stockholder  and  the  corporation  are  adver- 
sary parties,  the  reason  of  the  rule  ceases,  for  in  such  case  the 
corporation  does  not  and  cannot  represent  the  stockholder.  Sup- 
pose the  judgment  in  the  justice's  court  had  gone  against  Pos- 
son,  and  it  had  been  there  determined  that  he  was  a  subscriber 
to  the  capital  stock  of  the  concern,  would  it  be  contended  for  a 
moment  that  the  defendant  in  this  action  would  be  precluded  by 
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that  judgment  when  lie  at  the  same  time  was  contesting  the 
legality  of  the  organization  of  the  company  upon  the  very  ground 
that  Fosson  was  not  a  stockholder  in  an  action  of  the  same  na- 
ture? In  what  way  could  it  be  said  that  the  defendant  here  was 
in  privity  with  Poeson,  and,  if  not  in  that  event,  why  should 
he  be  when  the  judgment  is  rendered  against  the  corporation? 
Stockholders  axe  not  in  privity  with  the  corporation  as  it  per- 
tains to  actions  prosecuted  by  it  against  them  for  the  recovery 
of  unpaid  stock  subscriptions,  for  the  very  cogent  reason  that 
they  and  the  company  are  always  adversary  parties  in  such  ac- 
tions, and  a  priori  they  are  not  in  privity  with  each  other,  as 
such  privity  must  depend  upon  the  corporate  function  to  rep* 
resent  the  stockholders,  which  does  not  nor  cannot  exist 
The  motion  will  be  denied* 

Rehearing  denied. 


BSTOPPEIr-WAIVER  OP,  BY  FAILURE  TO  PLEAD.— If  a 
party  who  lias  an  opportunity  to  plead  an  estoppel  upon  which  he 
relies  falls  to  do  so,  but  goes  to  Issue  on  the  fact,  he  thereby  waives 
the  estoppel:  Monographic  note  to  Tyler  v.  Hall,  27  Am.  St.  Rep. 
846,  on  the  mode  and  necessity  of  pleading  an  estoppel.  See  Cockril) 
v.  ITutchinson,  135  Mo.  07;  58  Am.  St  Rep.  565,  and  note. 

CORPORATIONS— SUBSCRIPTION  TO  CAPITAL  STOCK- 
WHEN  ENFORCEABLE— A  subscription  of  moneys  to  be  paid  to 
a  corporation  not  yet  existing  is  enforceable  by  It  after  It  comes  into 
existence:  Richelieu  Hotel  Co.  v.  International  etc.  Encampment  Co., 
140  11L  248;  33  Am.  St.  Rep.  234,  and  note.  Issuance  of  a  stock  cer- 
tificate is  not  necessary  to  make  the  subscriber  a  stockholder:  Cart- 
wright  v.  Dickinson,  88  Tenn.  476;  17  Am.  St  Rep.  910,  aoid  note; 
Butler's  Univ.  v.  8choonover,  114  Ind.  381;  5  Am.  St  Rep.  627.  A 
subscriber  to  the  stock  of  a  corporation  cannot  defeat  an  action  to 
recover  the  amount  of  his  subscription,  on  the  ground  that  the  cor- 
poration formed  is  not  the  one  to  which  he  subscribed,  when  he  has. 
after  the  issuing  of  stock,  voted  thereon,  and  otherwise  recognized 
the  existence  of  the  corporation:  Greenbrier  Ind.  Exposition  v. 
Squires,  80  W.  Va.  807;  52  Am.  St  Rep.  885,  and  note.  See  mono- 
graphic note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St  Rep.  800- 
872. 

JUDGMENT— RES  JUDICATA.— A  former  judgment  is  not  admis- 
ftible  as  conclusive  evidence  of  a  material  fact  therein  adjudicated, 
unless  the  parties  are  identical  in  the  two  cases,  and  also  sue  or 
defend  In  the  same  right  or  capacity:  Fuller  v.  Metropolitan  Life  Ins. 
Co.,  68  Conn.  55;  57  Am.  St  Rep.  84,  and  note. 

JUDGMENT  AGAINST  CORPORATION  —  WHEN  BINDING 
UPON  STOCKHOLDER.— If  the  stockholders  are  represented  In  an 
action  by  the  corporation,  judgment  against  the  corporation  binds 
the  stockholders:  Monographic  note  to  Thompson  y.  Reno  Sav.  Bank, 
8  Am.  St.  Rep.  814.  See  Nichols  v.  Stevens,  123  Mo.  96;  45  Am.  St 
Rep.  514,  and  note;  Holland  v.  Duluth  Iron  etc.  Co.,  65  Minn.  324; 
ante,  p.  480,  and  note* 
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Grossman  v.  Oakland. 

[30  ORMON,  478.] 

MUNICIPAL  CORPORATIONS,  POWER  OF  TO  DBCLXRB 
WHAT  ARB  NUISANCES.— A  municipal  corporation  has  no  power 
to  declare  a  particular  use  of  property  a  nuisance,  unless  such  use 
comes  within  the  common  law  or  the  statutory  idea  of  a  nuisance, 
though  its  charter  purports  to  confer  upon  It  power  to  prevent  and 
restrain  nuisances  and  to  declare  what  shall  constitute  a  nuisance. 

A  MUNICIPAL  ORDINANCE  PROHIBITING  THE  BUILD- 
ING OF  ANY  FENCE  along  the  side  of  any  railroad  within  that 
part  of  the  municipality  which  was  laid  out  in  lots  and  blocks,  and 
that  any  fence  so  built  is  a  nuisance,  is  void. 

CRIMINAL  LAW.— THE  PLEA  OF  GUILTY  ADMITS  ONLY 
the  acts  charged,  and  does  not  preclude  the  defendants  from  dalnt> 
lng  that  they  do  not  constitute  a  crime. 

Bronaugh,  McArthur,  Fenton  &  Bronaugh,  for  the  appellant 
J.  W.  Hamilton,  for  the  respondent. 

488  BEAN,  C.  J.  On  June  12,  1894,  the  petitioner  was  ar- 
rested on  a  warrant  of  the  municipal  court  of  the  city  of  Oak- 
land, issued  upon  a  complaint  charging  him  with  having  "com- 
mitted a  public  nuisance  within  the  platted  portion  of  said 
city,  by  driving  stakes  as  a  part  of  the  fence  which  he  was  then 
and  there  building  along  the  side  of  the  0.  &  C.  Railroad,  other- 
wise known  as  the  Southern  Pacific  Bailroad,  contrary  to  ordi- 
nance No.  58  of  the  city,"  and  on  a  plea  of  guilty  was  fined 
twenty-five  dollars.  He  thereupon  sued  out  a  writ  of  review  to 
have  the  judgment  of  the  recorder's  48S  court  annulled  and  set 
aside,  on  the  ground  that  the  ordinance  was  void.  The  writ 
being  dismissed  by  the  circuit  court,  he  brings  this  appeal.  The 
ordinance  in  question  was  passed  by  the  Oakland  council  June 
11,  1894,  for  the  declared  purpose,  as  shown  by  the  minutes  of 
the  meeting,  of  "prohibiting  the  Southern  Pacific  Bailroad 
Company  from  building  a  fence  along  their  railroad  within  the 
corporate  limits  of  the  city,"  and  provides:  "That  it  shall  be 
unlawful  for  any  person,  association,  or  corporation,  owning, 
operating,  or  controlling  any  railroad  within  the  corporate  lim- 
its of  the  city  of  Oakland,  Oregon,  or  any  person  or  persona 
in  the  employment  of  any  such  person,  association,  or  corpora- 
tion, or  any  other  person  whatever,  to  build,  construct,  or  main* 
tain  any  fence  or  other  obstruction  whatever  along  the  side 
of  any  such  railroad  within  the  portion  of  the  corporate  limits 
of  said  city  of  Oakland  that  is  laid  out  in  lots  and  blocks,  and 
every  such  fence  and  obstruction  is  hereby  declared  a  nuisance 
within  and  against  the  ordinance  of  said  city  of  Oakland." 
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1.  In  our  opinion,  this  ordinance  cannot  be  sustained  as  a 
legitimate  exercise  of  municipal  power.  The  charter  of  the  city 
confers  upon  it  the  power  to  prevent  and  restrain  nuisances, 
and  to  "declare  what  shall  constitute  a  nuisanoe";  but  this  does 
not  authorize  it  to  declare  a  particular  use  of  property  a  nui- 
sance, unless  such  use  comes  within  the  common  law  or  statu- 
tory idea  of  a  nuisance:  2  Wood  on  Nuisances^  3d  ed.,  977; 
Yates  v.  Milwaukee,  10  Wall.  497;  Des  Plaines  v.  Poyer,  123 
El.  348;  5  Am.  St.  Rep.  524;  Quintini  v.  City  Board  etc.,  64 
Miss.  483;  60  Am.  Rep.  62;  Chicago  etc.  R.  R.  Co.  v.  Joliet,  79 
HI  44;  Hutton  v.  Camden,  39  N.  J.  L.  122;  23  Am.  Rep.  203. 
By  this  provision  of  the  charter  the  city  is  clothed  with  author- 
ity *®*  to  declare  by  general  ordinance  under  what  circum- 
stances and  conditions  certain  specified  acts  or  things  injurious 
to  the  health  or  dangerous  to  the  public  are  to  constitute  and  be 
deemed  nuisances,  leaving  the  question  of  fact  open  for  judicial 
determination  as  to  whether  the  particular  act  or  thing  com- 
plained  of  comes  within  the  prohibited  class;  but  it  cannot  by 
ordinance  arbitrarily  declare  any  particular  thing  a  nuisance 
which  has  not  heretofore  been  so  declared  by  law,  or  judicially 
determined  to  be  such:  Denver  v.  Mullen,  7  Colo.  345.  An  or- 
dinance of  the  city  cannot  transform  into  a  nuisance  an  act  or 
-filing  not  treated  as  such  by  statutory  or  common  law,  nor  can 
it  prohibit  the  free  use  of  property  by  the  owner,  so  long  as 
such  use  does  not  interfere  with  the  rights  of  others.  Every 
proprietor  has  a  constitutional  right  to  ereot  upon  his  property 
such  buildings  or  other  structures  as  he  may  deem  necessary 
for  its  enjoyment,  having  due  regard  for  the  rights  of  others, 
and  this  is  a  vested  right  guaranteed  by  the  constitution,  and 
cannot  be  arbitrarily  interfered  with.  It  is  true  one  cannot  law- 
fully use  his  property  in  such  a  manner  as  to  injure  another,  but 
a  particular  use  which  may  or  may  not  result  in  creating  a  nui- 
sance according  to  circumstances  cannot  be  declared  such  in  ad- 
vance. The  question  when  it  may  or  may  not  become  a  nui- 
sance within  some  provision  of  law  must  be  settled  as  one  of 
fact  and  not  of  law.  Now,  the  fencing  of  a  railway  track  in 
the  platted  portion  of  a  city  can  ordinarily  work  no  more  harm 
or  injury  to  others  than  the  fencing  of  private  property,  and  it 
would  not  for  a  moment  be  contended  that  an  ordinance  pro- 
hibiting a  private  citizen  from  fencing  his  property  regardless 
of  the  character  t>f  the  fence  would  be  valid.  The  fencing  or 
inclosing  of  property  is  a  lawful  and  harmless  use,  in  itself,  and 
does  not  become  a  nuisance  because  the  municipal  authorities 
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488  have  so  declared,  unless  it  is  so  in  fact  by  reason  of  the 
character  of  the  structure  or  the  place  of  its  erection;  and  in 
such  case  the  ordinance  should  be  directed  against  the  unlawful 
and  not  the  lawful  act,  leaving  it  to  be  judicially  determined 
whether  the  particular  structure  is  in  faot  a  nuisance,  either  by 
reason  of  its  character  or  the  place  of  its  erection.  But  the  or- 
dinance in  question  is  not  directed  to  the  prohibition  of  such 
fences  or  structures  as  may  by  reason  of  their  character  or  loca- 
tion be  a  nuisance,  but  it  absolutely  prohibits  a  railroad  com- 
pany from  in  any  manner  fencing  or  inclosing  its  track  in  the 
platted  portion*  of  the  city,  although  the  fence  may  be  upon 
its  own  property,  acquired  by  purchase  or  condemnation,  and 
although  it  may  be  necessary  to  do  so  as  a  protection  to  its  serv- 
ants or  the  traveling  public,  and,  in  our  opinion,  is  manifestly 
void:  Tiedeman  on  Limitations  of  Police  Power,  sec.  122  a. 

2.  It  is  contended,  however,  that  by  his  plea  of  guilty  the 
petitioner  has  waived  the  right  to  insist  in  this  proceeding  that 
the  ordinance  is  void:  but  the  plea  of  guilty  is  only  an  admis- 
sion that  the  defendant  committed  the  acts  charged,  in  the  com- 
plaint, and,  unless  such  acts  constitute  an  offense  or  axe  in  vio- 
lation of  some  valid  ordinance  of  the  city,  his  admission  was  not 
material  and  he  waived  nothing  thereby:  Fletcher  v.  State,  12 
Ark.  169.  It  follows  that  the  judgment  of  the  court  below  must 
be  reversed. 

MUNICIPAL  CORPORATIONS— POWER  TO  DECLARE  NUI- 
8 A NCES.— Under  a  general  grant  of  power  over  nuisances,  town 
authorities  have  no  power  to  adopt  an  ordinance  declaring  a  thing 
a  nuisance  which,  in  fact,  Is  clearly  not  one,  bnt  In  doubtful  cases, 
depending  upon  a  variety  of  circumstances  requiring  judgment  an«t 
discretion,  their  action  is  conclusive:  Harmison  v.  Lewiston,  153  I1L 
818:  46  Am.  St.  Ron.  893,  and  note;  Walker  v.  Jameson,  140  Ind.  5JU; 
49  Am.  St  Rep.  222,  and  nota 

CRIMINAL  LAW— EFFECT  OF  PLEA  OF  GUILTY.— Voluntary 
plea  of  guilty  tendered  by  the  accused  upon  his  preliminary  exam- 
fcnation  is  such  a  confession  of  guilt  as  may  be  submitted  to  the  jury 
upon  the  trial,  in  connection  with  his  confessions  made  to  others, 
and  the  circumstances  surrounding  the  case,  as  tending  to  establish 
the  corpus  delicti:  People  v.  Gould,  70  Mich.  240;  14  Am.  St.  Rep. 
493.  Bee,  also,  Wllmoth  y.  Hensel,  151  Pa.  St  200;  81  Am.  St.  Rep, 
T8& 
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Getty  v.  Ames. 

[80  Oregon,  578.] 

MECHANIC'S  LIEN,  WHO  NOT  ENTITLED  TO.- 
ployed  by  the  month  to  do  such  work  as  his  employer  may  require 
and  who,  in  pursuance  of  such  employment,  does  work  some  ot 
which  is  of  a  character  for  which  a  lien  might  be  asserted  and  the 
balance  of  a  different  character,  is  not  entitled  to  any  lien.  Where 
llenable  and  nonlienable  items  are  included  in  one  contract  for  a 
specified  sum,  or  are  made  the  basis  of  a  lumping  charge,  so  that 
It  cannot  be  seen  from  the  contract  or  account  what  properly  is 
charged  to  each,  the  benefit  of  the  mechanics'  lien  law  is  lost. 

MECHANIC'S  LIEN.— A  NOTICE  OR  CLAIM  OF  A  MB- 
CHANIC'S  LIEN  MUST  STATE,  either  directly  or  by  necessary 
Inference,  the  name  of  the  person  to  whom  the  claimants  furnlshel 
material  or  for  whom  they  performed  the  labor,  otherwise  no  Ilea 
can  be  enforced. 

G.  W.  Short,  William  B.  Willis,  Andrew  M.  Crawford,  ant 
Satson,  Beekman  &  Watson,  for  the  appellant. 

J.  W.  Hamilton  and  John  A.  Gray,  for  the  respondent. 

*T4  BEAN,  J.  This  is  a  suit  by  B.  W.  Getty  to  foreclose  tw 
alleged  mechanics*  liens  claimed  by  him  upon  a  building  ant 
fence  belonging  to  the  defendants  Ames  and  Thibault.  The 
defendants  Christensen  &  Johnson,  by  their  answer,  deny  the 
validity  of  said  liens,  and  set  up  and  seek  to  foreclose  a  mechan- 
ics* lien  of  their  own  upon  the  same  property  for  labor  per- 
formed and  material  furnished.  The  defendants  5T5  O'Con- 
nell  and  Flanagan  are  mortgage  lien  claimants,  and  by  their  an- 
swers controvert  the  validity  of  the  Christensen  ft  Johnson  lien, 
and  also  those  claimed  by  the  plaintiff,  and  set  up  their  mort- 
gages, and  ask  to  have  them  foreclosed  in  this  suit  After  issue 
joined,  a  trial  was  had,  resulting  in  a  decree  declaring  the  liens 
of  plaintiff  and  defendants  Christensen  ft  Johnson  void,  ant 
foreclosing  the  mortgages  of  O'Connell  and  Flanagan;  and  from 
each  decree  this  appeal  is  taken. 

1.  Although  an  oral  argument  was  made  for  plaintiff,  and  a 
brief  filed  in  his  behalf,  it  is  not  clear  that  he  has  perfected  an 
appeal  to  this  court;  but,  waiving  that  point,  it  is  obvious  that 
as  to  him  the  decree  below  must  be  affirmed.  From  the  evidence 
it  appears  that  about  the  1st  of  May,  1893,  he  was  hired  by  the 
defendants  Ames  and  Thibault  for  the  term  of  one  year  at  a 
monthly  salary  of  one  hundred  and  twenty-five  dollars,  to  per- 
form such  labor  and  render  such  services  for  them  as  they  might 
tram  time  to  time  direct,  and  to  furnish  a  team  and  carriage. 
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Id  pursuance  of  this  contract,  he  immediately  entered  upon  his 
work,  and  continued  in  their  service  until  about  the  15th  of 
October,  1893,  during  which  time,  at  irregular  intervals,  when 
not  otherwise  employed,  he  worked  on  a  dwelling-house  and  fence 
his  employers  were  then  building,  but  no  separate  account  was 
kept  of  or  charge  made  for  the  time  actually  employed  in  such 
labor,  and  the  plaintiffs  estimate  of  the  value  thereof  is  the 
merest  guess.  He  was  employed  by  the  month  to  render  such 
services  as  his  employers  might  require  or  demand,  which  it  now 
seems  included  lienable  and  nonlienable  work  indiscriminately. 
This,  however,  does  not  entitle  him  to  a  lien  for  such  labor  or 
services  as  might  otherwise  come  within  the  provisions  of  the 
lien  law,  for  the  court  cannot  undertake  from  extrinsic  evidence 
to  apportion  the  amount  of  his  monthly  salary  between  the  lien- 
able  and  nonlienable  work  performed  by  G76  him.  This  ques- 
tion was  considered  in  Allen  v.  Elwert,  29  Or.  444,  and  the  rule 
there  announced  is  that  "where  lienable  and  nonlienable  items 
are  included  in  one  contract  for  a  specific  sum,  or  are  made  the 
basis  of  a  lumping  charge  so  that  it  cannot  be  perceived  from 
the  contract  or  account  what  proportion  is  chargeable  to  each, 
the  benefit  of  the  mechanics'  lien  law  is  lost  In  such  oases,  the 
court  cannot,  by  extrinsic  evidence,  apportion  the  amount  of  the 
entire  charge  or  contract  price  between  the  lienable  and  non- 
lienable items.  But  where  the  claimant's  demand,  made  in  good 
faith,  consists  of  several  different  items,  separately  charged,  some 
of  which  are  by  law  a  lien  upon  the  property,  and  others  do  not 
come  within  the  scope  of  the  statute,  he  may  enforce  his  lien  bo 
far  as  given  by  law,  and  it  is  not  vitiated  because  he  has  in* 
eluded  therein  nonlienable  items."  Within  this  rule,  it  is  clear 
that  plaintiff  is  not  entitled  to  enforce  the  liens  claimed  by  him. 

2.  The  only  other  question  to  be  determined  in  the  case  is 
the  sufficiency  of  the  claim  of  lien  filed  by  the  defendants  Chris- 
tensen  &  Johnson.  That  portion  thereof  material  to  this  case  is 
as  follows:  "Know  all  men  by  these  presents,  that  W.  0.  Chris- 
tensen  and  C.  A.  Johnson,  partners  as  Christensen  &  Johnson, 
have  by  virtue  of  a  special  contract  heretofore  made  with  Kate 
F.  Ames  and  Frank  Thibault  in  the  construction  of  a  certain 
building,  used  as  a  dwelling  and  bam,  constructed  and  being 
upon  the  following  described  land,  to  wit"  Here  follows  the 
description  of  the  land.  'That  Kate  F.  Ames  is  the  legal  owner 
of  said  blocks  6  and  7,  in  Schetter's  Addition  to  Marshfield,  Coos 
county,  Oregon,  and  that  Frank  Thibault  has  some  interest  in 

id  property,  and  joined  with  said  Kate  Ames  in  the  contract 
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for  constructing  said  building.  That  the  contract  and  reasonable 
price  of  such  building  so  constructed  was  the  sum  of  sixteen 
hundred  57T  and  eighty-three  and  66-100  dollars,  lawful  money 
of  the  United  States.  That  the  sum  of  sixteen  hundred  and 
eighty-three  and  66-100  dollars  is  now  due,  said  demand  and 
account  being  hereinafter  specifically  set  forth  and  stated/* 
Then  follows  a  declaration  of  the  intention  to  hold  the  lien  upon 
the  building  and  such  convenient  space  around  the  same  as  may 
be  required  for  its  use  and  occupation,  and  the  statement  of  ac- 
count. Within  the  rule  announced  by  this  court  in  Tfamlrin  v. 
Malarkey,  23  Or.  593,  Dillon  y.  Hart,  25  Or.  49,  and  Leick  y. 
Beers*  28  Or.  483,  this  claim  or  notice  of  lien  is  clearly  insuffi- 
cient, because  it  does  not  state,  either  directly  or  by  necessary 
inference,  the  name  of  the  person  to  whom  the  claimants  fur- 
nished material,  or  for  whom  they  performed  the  labor  for  which 
they  seek  to  enforce  the  lien,  or,  indeed,  that  they  furnished  any 
material  or  performed  any  labor  whatever  on  the  building  of ' 
the  defendants.  Upon  these  questions  the  notice  is  entirely 
silent,  and  is,  therefore,  insufficient  under  the  mechanics'  lien 
law  of  this  state.  It  follows  that  the  decree  of  the  court  below 
must  be  affirmed,  and  it  is  so  ordered. 


MECHANICS  LIBN-CI*AIM  FOR-STJFFIOIENOY  OF.— A 
chanlc's  lien  notice  Is  sufficient  If  It  describes  the  premises,  and 
states  the  amount  due,  to  whom,  from  wbom,  and  for  what  it  is 
due:  Coburn  v.  Stephens,  137  Ind.  683;  45  Am.  St  Rep.  218,  and 
note.  See  Wharton  v.  Real  Estate  etc.  Co.,  180  Pa.  St  168;  57  Am. 
St.  Rep.  629,  and  note. 

MECHANIC'S  LIEN— CLAIM  FOR-LUMPING  CHARGE.— A. 
claim  for  a  mechanic's  lien  containing  a  lumping  charge,  in  which 
are  mingled  items  for  which  a  lien  is  given,  with  items  for  which 
no  lien  is  given,  is  insufficient  to  support  the  lien:  Williams  v.  To- 
ledo Coal  Co.,  25  Or.  426;  42  Am.  St.  Rep.  790.  See  Wharton  v.  Real 
Estate  etc.  Co..  180  Pa.  St.  168;  57  Am.  St  Rep.  629.  and  note;  Mit- 
chell etc  Co.  v.  Allison,  188  Ma  60;  ante,  p.  644,  and  note. 
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Smith  v.  Smith. 

[96  TunrttBBB,  10L] 

IffABRIBD  WOMAN,  ACTION  FOB  ALIENATING  HU5- 
BAND'S  AFFECTIONS.— A  married  woman  had,  at  the  common 
few,  a  cause  of  action  against  one  who  wrongfully  enticed  away  or 
alienated  the  affections  of  her  husband,  but,  because  of  her  disability. 
Her  right  of  action  remained  in  abeyance,  and  could  not  be  prose- 
rated  by  her  in  her  own  name.  If  he  died  or  there  was  an  absolute 
divorce,  her  right  of  action  remained  her  property,  and  she  could 
then  prosecute  a  suit  therefore  as  a  feme  sole. 

A  MARRIED  WOMAN  IS  NOT  GIVEN  THE  POWER  TO 
PROSECUTE  IN  HER  OWN  NAME  AN  ACTION  FOR  ENTICING 
AWAY  HER  HUSBAND  OR  ALIENATING  his  affections  by  a 
statute  providing  that,  where  a  husband  has  deserted  his  family, 
lis  wife  may  prosecute  or  defend  in  his  name  any  action  which  he 
might  have  prosecuted  or  defended,  and  she  may  sue  or  be  sued  in 
fter  own  name  for  any  cause  of  action  accruing  subsequently  to  such 
desertion. 

Cooper  &  Cooper,  for  Sallie  Smith. 

Yertrees  &  Vertrees  and  J.  M.  Quarks,  for  Hugh  P.  Smith. 

102  McALlSTER,  J.  The  plaintiff,  a  married  woman,  com- 
menced this  suit  in  the  circuit  court  of  Davidson  county,  against 
Hugh  F.  Smith,  her  brother  in  law,  and  Mary  Smith,  his  wife,  to 
lecover  damages  for  alienating  the  affections  of  plaintiff's  hus- 
land,  John  M.  Smith,  by  means  of  putting  in  circulation  cer- 
tain false,  malicious,  and  defamatory  statements  concerning  the 
character  of  plaintiff.  The  declaration  further  charges  that,  by 
jeason  of  said  malicious  conduct  on  the  part  of  the  defendants, 
star  husband,  the  said  John  M.  Smith,  in  August,  1895,  aban- 
doned plaintiff,  and  has  since  refused  to  live  with  her.  The 
husband,  John  M.  Smith,  was  also  made  a  party  defendant.  The 
defendants  interposed  a  demurrer  to  the  declaration,  assigning, 
among  other  causes,  that  the  false  and  malicious  charges  which 
taused  the  alienation  of  the  affections  of  plaintiff's  husband  were 

(888) 
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spoken  prior  to  the  abandonment,  and  that  the  cause  of  action 
is  therefore  one  that  cannot  be  prosecuted  by  the  wife  alone. 
The  circuit  court  sustained  the  demurrer,  and  dismissed  the 
suit. 

At  common  law,  on  account  of  the  well-settled  doctrine  of 
marital  unity,  the  right  of  a  married  woman  to  prosecute  an  ac- 
tion in  her  own  name,  for  the  redress  of  personal  injuries,  waa 
denied.  The  cause  of  action  for  a  personal  injury  to  a  married 
woman,  whether  committed  before  or  after  marriage,  103  at 
common  law,  belonged  to  her,  but,  on  account  of  the  disability 
of  coverture,  she  had  no  remedy  unless  the  husband  joined  in 
bringing  the  suit  for  conformity.  The  right  of  action  was  hers* 
but,  owing  to  the  legal  fiction  of  the  unity  of  husband  and  wife, 
she  could  not  assert  it  The  husband  and  wife  were  treated  as 
one  person,  and  marriage  operated  as  a  suspension,  in  most  re- 
spects, of  the  legal  existence  of  the  latter.  But  marriage  only 
suspended  her  personal  rights,  it  did  not  destroy  them  or  trans- 
fer them  all  absolutely  to  the  husband.  While  it  was  an  abso- 
lute gift  to  him  of  her  goods  and  chattels,  it  was  only  a  qualified 
gift  to  him  of  her  choses  in  action,  depending  upon  the  condi- 
tion that  he  reduce  them  to  possession  during  coverture,  or, 
otherwise,  upon  his  death,  they  belonged  to  her:  Brightfs  Hus- 
band and  Wife,  34-36;  Clancey  on  Women,  109;  Beeves'  Domes- 
tic Relations,  4th  ed.,  1;  2  Kent's  Commentaries,  11th  ed.,  116. 

Says  Mr.  Bishop:  "Ifc  is  common  doctrine,  upon  which  the  de- 
cisions in  all  the  states  of  the  Union  and  of  England  are  in  har- 
mony, that,  on  the  death  of  the  husband,  the  wife's  choses  in 
action,*  not  reduced  by  him  to  possession,  survive  to  her.  She 
takes  them,  not  as  his  heir,  personal  representative,  or  adminis- 
tratrix, but  they  revert  to  her  in  her  own  right.  And  we  have 
seen,"  says  the  author,  "that  this  doctrine  applies  as  well  to  the 
wife's  postnuptial  choses  in  action  as  to  her  antenuptial  ones": 
Bishop  on  Married  Women,  sec.  171.  It  is  well  settled  that  104 
torts  committed  upon  a  married  woman  are  comprehended  within 
the  definition  of  the  term  choses  in  action:  People  v.  Tioga  etc., 
19  Wend.  73,  74;  Berger  v.  Jacobs,  21  Mich.  215;  Chicago  etc. 
B.  B.  Co*,  v.  Dunn,  52  111.  260;  4  Am.  Bep.  606. 

Says  Mr.  Beeves,  in  his  work  on  Domestic  Eelations,  87:  "Al- 
though the  husband  is  entitled  to  all  the  property  which  the  wife 
acquires  during  coverture,  yet,  if  damages  be  claimed  for  an 
injury  to  her  person  or  reputation  during  coverture,  those  dam- 
ages belong  to  her,  and  she  must  be  joined  with  her  husband  in 
the  suit.  When  damages  for  such  an  injury  are  collected,  they 
belong  to  the  husband,  but,  in  case  of  his  death  before  they  are 
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reduced  to  possession,  they  survive  to  the  wife  in  the  same  man- 
ner as  if  the  injury  had  been  received  before  marriage." 

Says  Mr.  Bishop:  "If  she  [the  wife]  is  slandered,  or  an  as- 
sault and  battery  is  committed  upon  her,  or  any  trespass  or  ac- 
tionable wrong,  she  may,  on  becoming  discovert,  sue  the  wrong- 
doer the  same  as  though  she  had  been  sole  when  she  received  the 
the  injury;  though,  if  the  suit  is  brought  in  the  lifetime  of  her 
husband,  he  must  be  made  a  party  plaintiff  with  her,  in  conse- 
quence of  the  general  rule  of  law  which  places  the  wife  under 
the  protection  of  her  husband.  When  the  result  of  the  wrong 
becomes  money,  in  the  form  of  damages  paid  by  the  wrongdoer, 
the  wife,  though  she  can  receive,  105  cannot  hold  it,  and  the 
title  glides  to  the  husband,  making  the  money  his":  Bishop  on 
Married  Women,  sec.  705. 

So  thai  it  is  plain,  at  common  law,  a  married  woman  had  a 
cause  of  action  against  a  party  who  wrongfully  enticed  away  or 
alienated  the  affections  of  her  husband,  but,  by  reason  of  the  dis- 
ability of  coverture,  that  right  remained  in  abeyance,  and  could 
not  be  prosecuted  by  the  feme  covert  in  her  own  name.  If  the 
husband  died,  oar  there  was  an  absolute  divorce,  the  right  of  ac- 
tion remained  the  property  of  the  wife,  and  might  be  prosecuted 
by  her  as  a  feme  sole:  Legg  v.  Legg,  8  Mass.  99;  Postlewaite  v. 
Fostlewaite,  1  Ind.  App.  473. 

These  propositions,  however,  are  controverted  by  counsel  for 
plaintiff,  and  authorities  are  cited  to  support  the  contention  that 
a  married  woman  has  a  right  to  prosecute  such  an  action  without 
joinder  of  her  husband. 

The  case  of  Foot  v.  Card,  58  Conn.  4,  18  Am.  St  Rep.  258, 
does  broadly  hold  that  a  married  woman,  independently  of  any 
statute,  may  sue  for  the  alienation  and  loss  of  her  husband's  con- 
jugal affection  and  society,  in  her  own  name,  and  without  joining 
her  husband  as  ooplaintiff,  and  the  decision  seems  to  have  been 
rested  upon  the  ground  that  the  damages  belong  solely  to  the 
wife.  But  it  must  be  conceded  that  this  case  is  out  of  line  with 
the  great  current  of  authority,  and  is  not  supported  by  sound 
legal  reasoning.  According  to  the  great  weight  of  106  author- 
ity, the  wife  can  maintain  such  an  action  only  in  jurisdictions 
where  there  is  an  enabling  statute.  Says  Mr.  Cooley,  in  discuss- 
ing this  subject,  in  his  work  on  Torts,  page  227:  "We  see  no 
reason  why  such  an  action  cannot  be  supported  where,  by  stat- 
ute, the  wife  is  allowed  to  sue  'for  personal  wrongs  suffered  by 
her/ "  In  Bennett  v.  Bennett,  116  N*.  Y.  584,  the  wife  was 
permitted  to  prosecute  the  action  in  her  own  name  under  the 
Code  of  Civil  Procedure,  which  provided  that  "a  married  woman 
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appears,  prosecutes,  or  defend*,  in  an  action  or  special  proceed- 
ing, alone,  or  joined  with  other  parties,  as  if  she  were  single." 

Westlake  y.  Westlake,  34  Ohio  St.  621,  32  Am.  Rep.  397,  was 
an  action  of  slander  by  the  wife  in  which  it  was  held  that  the 
suit  might  be  maintained  under  a  statute  of  Ohio  conferring 
on  the  wife  "all  rights  in  action"  which  have  "grown  out  of  a 
violation  of  any  of  her  personal  rights."  In  Seaver  v.  Adams,  66 
N.  H.  142,  49  Am.  St.  Ecp.  597,  it  was  held  that  under  the 
statute  of  New  Hampshire,  enacting  that  a  married  woman  may 
sue  in  all  matters  in  law  or  equity,  for  any  wrong  done  her, 
this  action  may  be  maintained.  The  court  remarked  that  the 
only  reason  why  the  wife  formerly  could  not  maintain  an  action 
for  the  alienation  of  her  husband's  affections  was  the  "barba- 
rous common-law  fiction  that  her  legal  existence  became  sus- 
pended during  the  marriage  and  became  merged  into  his,  which 
long  since  ceased  to  obtain  in  this  jurisdiction.  10T  There  re- 
mains now  no  other  semblance  of  a  reason,  in  principle,  why 
such  an  action  may  not  be  maintained  here."  There  is  another 
class  of  cases  which  hold  that  one  who  entices  away  a  husband 
is  not  liable  in  damages  to  the  wife  for  the  loss  of  his  society  and 
support,  either  at  common  law  or  under  a  statute  giving  her  a 
light  of  action  for  injury  to  person  or  character.  Such  are  the 
cases  of  Duffies  v.  Duffies,  76  Wis.  374;  20  Am.  St.  Rep.  79; 
Mehrhoff  v.  Mehrhoff,  76  Fed.  Rep.  13;  Doe  v.  Roe,  82  Me.  503; 
17  Am.  St.  Rep.  499. 

There  can  be  no  doubt,  however,  that  the  great  preponderance 
of  authority  holds  that,  at  common  law,  the  wife  had  such  a 
right  of  action,  but  was  without  remedy  to  assert  it,  and  that  it 
may  be  prosecuted  in  all  jurisdictions  where,  by  statute,  the 
wife  is  clothed  with  the  powers  of  a  feme  sole.  It  is  insisted  by 
counsel  for  plaintiff  that  there  is  such  enabling  statute  in  the 
state  of  Tennessee,  and  we  are  cited  to  section  4505  of  Shan- 
non's Code,  which  provides,  viz:  "Where  a  husband  has  deserted 
his  family,  the  wife  may  prosecute  or  defend  in  his  name  any 
action  which  he  might  have  prosecuted  or  defended;  she  may 
also  sue  and  be  sued  in  her  own  name  for  any  cause  of  action 
accruing  subsequently  to  such  desertion."  At  common  law,  a 
deserted'  wife  has  no  power  to  prosecute  in  her  own  name  such 
causes  of  action.  It  was  only  in  case  of  absolute  divorce  or  the 
death  of  the  husband  that  she  could  prosecute  a  right  of  action 
accruing  to  her  during  the  coverture.  This  statute  enables  a 
deserted  wife  J08  to  prosecute  an  action,  but,  under  two  limita- 
tions, to  wit:  1.  She  must  prosecute  it  in  his  name,  if  it  is  an 
action  which  he  might  have  prosecuted.    This  paragraph  of  tha 
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statute  bears  no  relevancy  to  the  present  action,  since  it  is  not 
prosecuted  in  the  husband's  name;  2.  Under  this  statute,  her 
right  to  sue  in  her  own  name  is  restricted  to  such  causes  of  action 
as  accrue  subsequently  to  such  desertion.  The  declaration  in 
this  case  6hows  that  the  slanderous  words,  which,  it  is  alleged, 
caused  the  estrangement  of  the  husband  and  the  loss  of  his  con- 
sortium were  spoken  prior  to  the  desertion. 

The  case  of  Hester  y.  Hester,  88  Tenn.  270,  was  a  suit  by  a 
deserted  wife  to  recover  damages  from  the  defendant  "for  falsely 
and  maliciously  attempting  to  ruin  her  character  end  for 
separating  her  and  her  husband.'1  It  appeared  in  that  case  that 
some  of  the  causes  of  action  accrued  prior  to  the  desertion  and 
others  subsequently  thereto.  The  court  held  that  under  the 
statute  the  wife  was  limited  to  the  causes  of  action  accruing  sub- 
sequently to  the  desertion,  although  acts  occurring  prior  there- 
to might  be  looked  to  on  the  question  of  damages,  if  shown  to 
have  been  a  part  of  the  plan  alleged  in  the  declaration. 

It  appearing,  therefore,  that  no  cause  of  action  is  alleged  in 
the  declaration  to  have  occurred  subsequently  to  the  desertion, 
the  demurrer  was  properly  sustained,  and  the  judgment  is  af- 
firmed. 

HUSBAND  AND  WIFE— WIPE'S  ACTION  FOR  ALIENATION 
OF  HUSBAND'S  AFFECTIONS.— The  authorities  are  divided  upon 
the  question  whether  or  not  a  wife  at  common  law  had  a  right  of 
action  for  the  alienation  of  her  husband's  affections:  Monographic 
note  to  Clow  v.  Chapman,  46  Am.  St.  Rep.  473.  But  it  Is  now  gen- 
erally held  that  she  has  such  right  if,  under  the  statutes  of  the  state 
under  which  she  prosecutes  her  action,  she  Is  given  power  to  sue  for 
personal  wrongs  without  joining  her  husband:  Monographic  note  to 
Clow  y.  Chapman,  46  Am.  St  Rep.  474.  See  Price  v.  Price,  01  Iowa, 
093;  51  Am.  St  Rep.  360;  Seaver  v.  Adams,  66  N.  H.  142;  49  Am.  St 
Rep.  587. 


Carter  v.  McClure. 

[98  Tennessee,  109.] 

PARTNERSHIP,  WHAT  IS.— Persons  who  contribute  small 
sums  of  money  for  the  purpose  of  establishing  a  co-operative  store, 
the  main  portion  of  the  capital  being  contributed  by  a  third  person, 
and  who  expect  to  share  in  the  profits  in  proportion  to  the  capital 
contributed  by  them,  but  whose  chief  object  is  to  obtain  the  priv- 
ilege of  purchasing  at  such  store  for  less  prices  than  persons  who 
do  not  so  contribute,  must  be  deemed  partners,  though  they  do  not 
Intend  to  assume  liability  as  such. 

A  PARTNERSHIP  IS  a  voluntary  contract  between  two  or 
more  persons  who  place  their  money,  effects,  labor,  and  skill,  or 
some  or  all  of  them,  Into  lawful  commerce  or  business,  with  the 
understanding  that  there  shall  be  a  community  of  profits  between 
them. 

JOINT  STOCK  COMPANIES,  unless  incorporated,  are  part- 
nerships. 
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PARTNERSHIP,  CHANGE  IN  MEMBERSHIP,  WHEN 
DOES  NOT  DISSOLVE.— If  several  persons  are  Interested  as  part- 
ners, and  a  new  partner  is  taken  into  the  business  without  the  objec- 
tion of  any  and  with  the  apparent  consent  of  all,  or  one  of  the  part- 
ners dies,  the  survivors,  or  those  remaining  in  the  business,  remain 
bound  as  partners,  where  the  partnership  agreement  provided  that 
the  business  should  be  continued  for  five  years,  unless  two-thirds  of 
the  stockholders  agreed  to  discontinue  In  a  shorter  time,  and  there 
was  no  such  agreement  nor  any  indication  of  a  desire  to  discontinue 
until  after  the  insolvency  of  the  firm  was  ascertained. 

A  PARTNERSHIP  MAY  BE  FORMED  WITH  TRANSFER- 
ABLE SHARES,  in  which  event  a  transfer  of  any  of  such  shares 
to  third  persons  or  the  death  of  a  shareholder  does  not  dissolve  the 
partnership. 

Banks  &  Embrey  and  Estill  &  Lynch,  for  Carter,  Dunbar  &  Co. 

J.  H.  Holman  and  Martin  &  Littleton,  for  McClure,  Lucas 
ft  Co. 

11°  BEARD,  J.  The  bill  in  this  cause  was  filed  by  complain- 
ants, as  creditors  of  McClure,  Lucas  &  Co.,  seeking  to  hold  the 
defendants  liable  for  the  debts  of  that  concern,  upon  the  theory 
that  it  was  a  commercial  firm,  of  which  defendants  were  mem- 
bers at  the  time  of  the  creation  of  these  debts.  The  facts  so  far 
as  they  are  important  in  the  decision  of  this  case,  and  as  they 
have  been  found  by  the  court  of  chancery  appeals  are,  that 
these  defendants,  with  others  who  are  not  sued,  all  members  of 
an  Alliance  lodge  in  the  town  of  Huntland,  in  this  state,  en- 
tered into  an  agreement  among  themselves  to  raise  a  sum  of 
money,  which,  it  was  assumed,  would  be  sufficient  to  establish  a 
co-operative  store  in  that  place.  This  agreement  was  reduced 
to  writing,  and  the  names  of  the  parties  in  interest  were  by 
them  affixed  to  it,  and  over  against  his  signature  was  placed  the 
amount  which  each  subscriber  obligated  himself  to  contribute 
to  this  joint  enterprise.  This  agreement  is  in  words  and  figures 
following,  to  wit: 

"Huntland,  Tennf,  Dec.  31st,  1888. 

"We,  the  undersigned,  agree  to  pay  to  the  directors,  to  be 
elected,  the  sum  annexed  to  our  respective  names,  by  the  first 
of  January,  1889,  for  the  purpose  of  establishing  a  co-operative 
store  at  l11  Huntland,  Tennessee.  We  further  agree  that  the 
said  money  remain  in  the  business  for  at  least  five  years  from 
beginning,  unless  two-thirds  of  the  stockholders  agree  to  dis- 
continue the  business  in  a  shorter  time.  We  further  agree  that 
three  of  the  stockholders  be  elected  annually  as  directors,  to 
have  full  control  of  the  stock  hereunto  subscribed.  It  is  fur- 
ther agreed  that  the  directors  act  in  conjunction  with  R.  W. 
McClure,  who  is  a  stockholder  to  the  amount  of  $2,050,  and 
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who  is  to  be  the  principal  salesman,  and  in  the  transaction  of 
all  business  between  the  said  McClure  and  directors,  the  di- 
rectors are  to  be  regarded  collectively  or  as  a  nnit>  and  the  said 
McClure  as  a  unit." 

After  the  execution  of  this  paper,  the  three  directors  pro- 
vided for  in  it  were  duly  chosen,  and  into  their  hands  the  sub- 
scribers paid  the  several  sums  they  had  agreed  to  contribute. 
These  6um8,  aggregating  five  hundred  and  ninety  dollars  were 
turned  over  by  the  directors  to  Mr.  McClure,  who,  adding  the 
amount  of  two  thousand  and  fifty  dollars  which  he  had  agreed 
to  place  in  the  venture,  purchased  a  stock  of  goods,  and  opened 
up  a  co-operative  store  in  the  name  of  B.  W.  McClure  &  Co., 
this  being  the  business  name  agreed  upon  by  McClure  and  the 
three  directors.  No  incorporation  ever  took  place,  nor  was  such 
ever  intended  by  these  parties.  The  main  purpose  of  the  de- 
fendants in  entering  into  this  business  was  to  avoid  what  they 
deemed  to  be  the  extortion  theretofore  practiced  upon  them  in 
the  sale  of  goods  by  the  merchants  of  the  country.  ltM  While 
not  embodied  in  their  writing,  yet  one  of  the  terms  of  the  con- 
tract, and  the  one  which  chiefly,  if  not  altogether,  induced  all 
the  subscribers  (save  no  doubt  McClure)  to  become  interested  in 
this  enterprise,  was  that  they  were  to  purchase  such  goods  as 
they  might  require  from  the  stock  in  this  store  at  a  profit  not 
exceeding  ten  per  cent  above  cost;  and  these  directors  were 
chosen  as  theiT  representatives  especially  to  look  after  McClure, 
who  was  the  largest  shareholder,  as  well  as  manager,  and  see 
that  he  kept  faith  with  the  subscribers  in  this  matter.  While- 
the  defendants,  styling  themselves  in  their  written  agreement 
as  "stockholders,"  took  no  active  personal  control  of  the  con- 
cern, yet  they  manifested  a  lively  interest  in  its  success;  in  ad- 
dition to  giving  it  the  benefit  of  their  own  patronage,  they  were 
zealous  in  commending  it  to  their  neighbors.  At  the  end  of  the- 
first  year,  one  Moeely  desired  to  purchase  an  interest  in  the  busi- 
ness. He,  however,  was  not  a  member  of  the  "Alliance,"  and 
organized  as  this  enterprise  was  in  line  with  or  under  the  in- 
spiration of  that  movement,  it  was  necessary  that  he  become 
such  before  he  could  be  allowed  to  make  such  purchase.  In 
order  to  qualify  him  to  this  end,  the  rules  of  the  "lodge,"  ta 
which  these  defendants  belonged,  were  suspended,  and  at  one 
meeting  he  was  admitted  to  the  privilege  of  full  fellowship  with 
them.  He  contributed  two  thousand  dollars  to  the  capital  of 
the  concern,  and  its  name  was  changed  to  McClure,  Mosely  ft 
Co.  At  the  end  of  another  term  of  twelve  11S  months,  Mosely 
sold  out  his  interest  to  one  Lucas,  and  thereafter  the  enterprise 
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web  conducted  in  the  name  of  McClure,  Lucas  &  Co.,  until  in- 
solvency overwhelmed  it  with  disaster.  The  claims  of  com- 
plainants accrued  during  the  existence  of  and  against  this  latter 
concern.  In  addition  to  these  changes  in  the  organization  of 
and  style  of  the  business,  two  deaths  occurred  among  the  origi- 
nal subscribers— one  of  them  before  and  the  other  after  the 
creation  of  these  debts.  This  latter  death,  however,  can  in  no 
way  affect  this  controversy,  and  will,  therefore,  not  be  further 
noticed. 

Upon  this  state  of  facts,  it  is  insisted  for  the  defendants:  1. 
That  this  undertaking  was  iu  no  sense  a  partnership,  and  that 
they  did  not  sustain  the  relation  of  partners  to  either  R.  W.  Mc- 
Clure ft  Co.,  Mosely,  McClure  ft  Co.,  or  McClure,  Lucas  ft  Co; 
2.  If,  however,  they  are  mistaken  in  this  broad  proposition,  then 
that  they  were  only  partners  in  the  firm  of  R.  W.  McClure  ft  Co. 
and  that  all  partnership  relation  and  liability,  on  their  part, 
were  terminated  or  dissolved  by  the  various  changes  already  ad- 
verted to,  and  long  prior  to  the  creation  of  complainants'  debts. 
The  chancellor  and  the  court  of  chancery  appeals  held  both 
these  contentions  against  the  defendants  and  the  case  is  now 
before  us  on  an  appeal  from  the  decree  of  this  last-named  court. 

1.  Were  these  parties  engaged  in  a  partnership  enterprise?  All 
of  the  defendants  earnestly  disclaim  114  any  purpose  of  entering 
upon  such  an  undertaking.  While,  as  has  been  stated,  the  prime 
motive  of  these  parties  was  to  organize  a  mercantile  establish- 
ment, where  their  various  needs  would  be  supplied  at  reasonable 
figures,  yet  they  confess  that,  outside  of  this,  they  expected  to 
share  in  any  profits  earned  by  it,  in  proportion  to  the  respective 
amounts  contributed  by  them.  These  amounts  were  small,  yet 
they  were  to  serve  as  a  basis  for  such  distribution  of  profits.  It 
is.  no  doubt,  true  that  the  defendants  did  not  contemplate  a 
partnership,  and  each  supposed  that  he  was  simply  taking  a 
share  in  a  joint  stock  enterprise,  in  which  all  he  risked  was  the 
small  sum  paid  for  such  share,  yet  it  is  for  the  law  to  determine, 
on  the  facta  already  given,  whether  a  partnership  was  created, 
with  all  its  attending  liabilities. 

In  MalloTy  v.  Hanaur  Oil  Works,  86  Term.  698,  is  quoted  ap- 
provingly the  definition  of  a  partnership  as  given  by  Judge 
Story.  "A  partnership/'*  says  that  writer,  "is  usually  defined  to 
be  a  voluntary  contract  between  two  or  more  competent  persons 
to  place  their  money,  effects,  labor,  and  skill,  or  some  or  all  of 
them  in  lawful  commerce  or  business  with  the  understanding 
that  there  shall  be  a  communion  of  the  profits  thereof  between 
them";  Story  on  Partnership,  sec.  2. 
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The  facts  found  by  the  court  ~f  chancery  appeals,  a  general 
outline  of  which  is  given  above,  disclose  the  constituent  de- 
ments of  a  partnership,  as  required  by  this  definition.  It  is  a 
case  where  115  these  parties  have  embarked  their  money  "in  law- 
ful commerce/'  "with  the  understanding  that  there  should  be  a 
division  of  profits"  earned. 

In  addition  to  this,  they  have  taken  a  firm  name,  and  thus  have 
advertised  themselves  to  the  world  as  a  commercial  partnership. 
Calling  their  contributions  to  the  capital  of  this  business  a  "sub- 
scription for  stock,"  and  taking  certificates  foe  their  payments 
from  the  company  as  a  joint  stock  company,  it  not  being  in- 
corporated, cannot  alter  their  liability.  "There  is  no  interme- 
diate association,  or  form  of  organization  between  a  corpora- 
tion and  a  partnership,  known  to  the  common,  law,  and,  unless 
otherwise  provided  by  statute,  as  is  the  case  in  England  and 
New  York,  a  joint  stock  company  is  treated  and  has  the  attributes 
of  a  common  partnership":  1  Bakes  on  Partnership,  sec.  72.  And 
Judge  Story  pays  that  "in  joint  stock  and  other  large  companies 
which  are  not  incorporated,  but  are  a  simple,  although  an  ex- 
tensive, partnership,  their  liabilities  to  third  persons  are  gen- 
erally governed  by  the  same  rules  and  principles  which  regulate 
commercial  partnerships."  And  such  has  been  the  conclusion 
of  the  courts  wherever  the  character  of  joint  stock  companies 
similar  to  the  one  in  question  has  been  passed  upon,  so  far  as 
our  examination  has  disclosed.  At  least  such  wtts  the  holding  in 
Hodgson  v.  Baldwin,  65  LI.  532;  Kenyon  v.  Williams,  19  Ind. 
44;  Manning  v.  Gasharic,  27  Ind.  399;  Beaman  v.  Whitney,  20 
Me.  413;  Farnum  v.  Patch,  60  N.  H.  294;  49  Am.  Rep.  313. 

ji«  «]ijie  gupreme  court  of  New  Hampshire,  in  this  last-cited 
case,  have  delivered  an  able,  exhaustive  opinion  upon  the  law  of 
partnership  as  it  applies  to  an  association  like  the  one  in  ques- 
tion, and  we  content  ourselves  with  what  we  have  already  said, 
and  by  making  special  reference  to  that  opinion. 

In  the  light  of  these  authorities,  we  think  there  can  be  no 
doubt  that  these  parties  were  partners  in  the  firm  of  B.  W.  Mc- 
Clure &  Co. 

2.  We  think  it  equally  clear,  on  the  facts  of  this  case,  and 
in  view  of  the  legal  principles  applicable  to  them,  that  there 
was  ido  termination  of  the  partnership  enterprise  resulting  from 
the  changes  occurring  during  its  progress  by  the  introduction 
and  subsequent  withdrawal  of  Mosely,  and  the  accession  of 
Lucas  or  his  capital  to  it,  or  the  deaith  of  one  of  the  original 
subscribers,  intermediate  between  the  start  of  this  business  and 
the  final  insolvency  of  McClure.  Lucas  &  Co;  that  through  all 
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these  changes  the  defendants'  relations  remained  as  fixed  by 
themselves  in  the  beginning,  and  that  they  are  liable  as  partners 
for  the  debts  sought  to  be  enforced  in  this  cause.  This  conclu- 
sion we  rest  on  two  grounds:  1.  It  is  found  by  the  court  of 
chancery  appeals  to  be  a  fact  that  these  defendants  were  mem- 
bers of  the  Alliance  lodge  that,  by  a  suspension  of  its  rules,  hur- 
riedly qualified  Mosely,  so  that  he  might  bring  his  capital  and 
his  name  to  the  aid  of  this  joint  undertaking.  They  do  not 
claim  to  have  been  ignorant  of  this  proceeding,  or  11T  to  have 
offered  any  opposition  to  it,  either  in  or  out  of  their  lodge,  or 
that  they  made  any  protest  against  his  accession  to  the  business* 
On  the  contrary,  their  zeal  for  the  success  of  the  movement 
continued  undiminished.  And  so  with  regard  to  the  with? 
drawal  of  Mosely,  and  the  introduction  of  Lucas  in  his  room  and 
stead.  The  record  shows  consultation  with  quite  a  number  of 
these  defendants  as  to  the  advisability  of  this  change,  and  an 
agreement  with  them  in  regard  thereto,  and  acquiescence,  at 
least  by  silence,  on  the  part  of  the  remainder.  All  these  par- 
ties, through  the  various  changes  in  the  personnel  of  the  or- 
ganization, by  death  and  purchase,  and  in  the  firm  name  under 
which  the  business  was  carried  on,  not  only  stood  by  and  watch- 
ed the  movements  of  the  concern  as  one  in  which  they  had  & 
part,  but  they  made  no  claim  of  dissolution  by  reason  thereof,, 
until  confronted  by  the  claims  of  these  complainants.  It  waa 
then  too  late,  for,  conceding  that  either  one  of  these  acts  might 
have  been  availed  of  by  the  defendants  as  working  a  dissolution 
of  thedr  partnership,  yet  at  their  election,  they  might  waive  thia 
effect.  2.  The  nature  of  this  enterprise  repels  the  idea  that  it 
was  in  the  contemplation  of  the  parties  that  either  death  or  any 
transfer  of  shares  should  work  a  dissolution  of  the  business. 
Not  only  was  it  to  continue  for  five  years,  "unless  two-thirds  of 
the  stockholder*  agreed  to  discontinue  the  business  In  a  shorter 
time,"  but  the  shares  of  the  stockholders  were  transferable. 

118  Says  Mr.  Bates,  in  his  work  on  Partnership,  volume  1,. 
section  72:  "The  fact  of  transferable  shares  makes  such  an  as- 
sociation different,  not  merely  in  magnitude,  but  in  kind,  from 
ordinary  partnerships,  because  not  based  upon  mutual  trust  and 
confidence  in  the  skill,  knowledge,  and  integrity  of  every  other 
partner.  Hence,  a  sale  of  his  shares  by  a  member,  the  shares 
being  transferable,  is  not  a  dissolution.  Death  of  a  member  is 
not  a  dissolution,  if  such  was  the  intent  and  the  character  of 
the  association,  in  that  the  shares  are  transferable  and  it  is  gov- 
erned by  officers  and  is  in  the  form  of  a  corporation,  is  evidence- 
of  such  intent."    What  the  text-writers  and    the   opinions   of 
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many  courts  oall  the  delectus  personarum,  an  dement  in  an  or- 
dinary commercial  partnership,  is  lacking  when  the  partnership 
assumes  the  character  of  a  joint  stock  company  with  transferable 
shares:  2  Bates  on  Partnership,  sec.  581;  Machinists'  Nat.  Bank 
v.  Dean,  124  Mass.  81;  Walker  y.  Wait,  50  Vt  668;  McNeish  t. 
HnUess  Oat  Co.,  57  Vt.  316. 

It  followB  that  the  assignments  of  error  upon  the  decree  of 
the  court  of  chancery  appeals,  in  the  particulars  above  in- 
dicated, must  be  overruled.  The  assignments  of  error  upon  the 
<?ourf  8  decree  as  to  the  Lipscomb  claim  is  disposed  of  only. .  The 
•decree  of  that  court  is  in  all  things  affirmed. 


PARTNERSHIP— WHAT   IS— WHEN   CONSTITUTED.— A  part- 

nershlp  Is  the  contract  relation  subsisting  between  persona  who  have 
<combined  their  property,  labor,  and  skill  in  an  enterprise  or  busi- 
ness as  principals  for  the  purpose  of  joint  profit:  Spaulding  ▼.  Stub- 
bing*, 86  Wis.  255;  39  Am.  St  Rep.  888,  and  note.  A  trade  arrange- 
ment entered  into  upon  such  a  basis  that  the  parties  thereto  have  a 
community  of  interest  in  the  capital  stock  engaged  therein,  and  a 
community  of  interest  in  the  profits  resulting  therefrom,  constitutes 
a  partnership  and  the  parties  thereto  partners:  Webster  v.  Clark, 
84  Fta.  637;  43  Am.  St  Rep.  217,  and  note. 

JOINT  STOCK  COMPANY— WHEN  PARTNERSHIP.— An  unin- 
corporated joint  stock  company  Is  governed  by  the  general  principles 
of  law  applicable  to  partnerships:  Allen  v.  Long,  80  Tex.  261;  26 
Am.  St.  Rep.  735.  Joint  stock  companies  are  mere  partnerships 
except  In  form:  Robinson  v.  Smith,  3  Paige,  222;  24  Am.  Dec.  212. 
See  Townsend  v.  Goewey,  19  Wend.  424;  32  Am.  Dec  514. 

PARTNERSHIP— DISSOLUTION  OF.— It  Is  in  the  power  of  one 
partner  at  any  time  to  withdraw  and  thus  cause  a  technical  dissolu- 
tion of  the  firm,  subject  to  liability  to  his  copartners  if  the  act  was 
wrongful:  Slemmer's  Appeal,  58  Pa.  St  168;  96  Am.  Dec.  255,  and 
monographic  note  on  the  causes  for  a  dissolution  of  a  partnership. 
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[93  Tennessee,  123.] 

MASTER  AND  SERVANT— VOLUNTEER  ASSISTING  SER- 
VANTS, LIABILITY  OP  MASTER  TO.-One  who  voluntarily  assists 
the  servants  of  another  with  or  without  their  request,  and  is  Injured 
toy  their  negligence,  cannot  recover  of  their  employer  therefor.  He 
and  they  are  to  be  treated  as  fellow-servants. 

MASTER  AND  SERVANT,  THIRD  PERSONS  ASSISTING 
SERVANT,  WHEN  NOT  DEEMED  MERE  VOLUNTEERS.— If  one 
Is  interested  in  the  work  being  done  by  the  Employes  of  another,  and, 
at  their  request,  or  with  their  consent,  undertakes  to  assist  them,  he 
does  not  do  so  at  his  own  risk,  and,  if  injured  by  their  carelessness, 
their  employer  is  answerable. 

RAILWAYS,  PERSONS  ASSISTING  EMPLOYES  OP,  WHEN 
MAY  RECOVER  IF  INJURED  BY  THEIR  CARELESSNESS.— If 
a  person  is  employed  by  shippers  to  load  cars,  and  it  becomes  neces- 
sary to  have  such  cars  moved  from  one  point  on  a  track  to  another, 
and,  at  the  request  of  the  brakeman,  he  assists  In  moving  them,  and, 
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In  doing  so,  Is  Injured  through  the  negligence  of  the  railway  corpora- 
tion, he  is  not  a  mere  volunteer,  and  may  recover  of  it  for  the  injuries 
so  suffered.  Nor  is  it  necessary  to  sustain  such  a  recovery  to  prove 
that  the  corporation  did  not  have  a  sufficient  force  to  perform  the 
service  required. 

Voorhiee  &  Fowler  and  James  A.  Smiser,  for  Ward. 

George  T.  Hughes  &  Son,  for  Railroad. 

1884  WILKES,  J.  This  is  an  action  for  damages  for  per- 
sonal injuries.  There  was  a  trial  before  the  court  and  jury,  and 
a  verdict  and  judgment  for  plaintiff  for  one  thousand  and  sev- 
enty-five dollars  and  costs,  and  defendant  railroad  company  has 
appealed,  and  assigned  errors. 

Plaintiff  was  engaged  by  eeveral  parties  at  Mi.  Pleasant  to 
load  potatoes  in  barrels  from  wagons  into  the  cars  which  were 
placed  upon  the  sidetracks.  It  was  necessary,  for  the  more  con- 
venient and  expeditious  loading  of  the  potatoes,  to  have  the 
cars  moved  to  another  point  on  the  sidetracks,  where  the  oars 
could  be  more  readily  reached  by  the  wagons.  At  the  request 
of  Bibb,  brakeman  on  the  train,  plaintiff  went  on  top  of  a  car 
to  assist  in  placing  it  at  a  convenient  and  proper  place,  and 
while  he  was  so  engaged  the  engine  struck  the  car  with  force 
and  violence,  and  plaintiff  was  thrown  to  the  ground  and  had 
his  foot  crushed  by  the  cars  running  over  it.  It  was  customary 
to  require  shippers  to  load  the  cars  upon  the  sidetracks,  and  the 
railroad  company  and  employes  placed  the  cars  at  convenient 
places  for  that  purpose. 

The  main  and  perhaps  only  question  in  this  case  is  admirably 
stated  by  opposing  counsel,  and  plainly  and  very  pointedly  put 
to  the  jury  in  an  admirable  charge  by  the  court.  The  conten- 
tion of  defendant  railroad  company  is,  that  the  company  had 
sufficient  crew  to  place  the  cars  properly,  and  would  have  done 
so,  and  there  was  no  emergency  or  necessity  for  the  plaintiff  to 
aid  in  this  work,  and,  in  so  12B  doing,  he  was  a  mere  volunteer, 
or  acting  under  the  unauthorized  invitation  of  the  brakeman, 
and  became  a  fellow-eervant  with  him  and  the  engineer,  and 
hence  he  was  not  entitled  to  recover. 

The  theory  of  plaintiff  is,  that  it  was  necessary  to  replace  the 
cars  in  another  position,  and  that  he  and  his  employers  had  an 
interest  in  having  them  so  placed  in  order  to  expedite  their  own 
work,  and  hence  he  was  not  a  fellow-servant  with  company's 
employes,  but  was  engaged  in  his  employer's  work  and  was  en- 
titled to  recover  for  the  negligent  acts  of  the  company's  ser- 
vants.   Upon  this  point  the  learned  trial  judge  gave  the  follow* 
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ing  instructions:  'The  defendant  insists  that  the  plaintiff  was 
a  volunteer  merely;  that  is,  he  was  voluntarily  assisting  the 
brakeman,  whose  own  duty  it  was  to  do  the  work  which  plain- 
tiff undertook  to  do.  If  this  is  so — that  is,  if  you  find  that  the 
plaintiff  was  a  mere  volunteer,  having  no  interest,  either  for 
himself  ox  his  employer,  in  the  work  which  he  was  undertaking 
to  do,  that  is,  in  assisting  brakeman  Bibb  in  his  work — then  he 
could  not  recover  for  the  negligent  -acts  of  any  of  the  agents  and 
servants  of  the  defendant  company,  unless  their  conduct  was  so 
grossly  negligent  as  to  show  a  wanton,  willful,  and  reckless  dis- 
regard of  his  safety.  If  the  plaintiff  was,  as  I  have  just  said, 
simply  assisting  Bibb,  the  brakeman,  in  doing  work  which  it 
was  Bibb's  duty  to  perform,  then  he  cannot  recover  from  the  de- 
fendant for  any  injury  caused  by  the  negligence  or  misconduct 
126  of  the  engineer  or  other  servants  and  agents  of  defendants. 
And,  if  you  so  find,  you  need  not  investigate  the  case  further,  but 
you  will  return  a  verdict  for  the  defendant.  But  it  is  insisted  in 
behalf  of  the  plaintiff  that  he  was  not  a  mere  volunteer,  and  that 
he  did  not  stand  in  the  relation  of  a  fellow-servant  to  the  em- 
ployes of  defendant,  but  that  he  was  assisting  Bibb,  the  servant 
of  the  railroad  company,  at  his  request,  for  the  purpose  of  ex- 
pediting his  own  work,  which  he  was  employed  to  do,  in  relation 
to  the  loading  of  the  can  with  potatoes.  How  this  fact  was 
yon  will  determine  from  Hie  proof.  And  it  is  a  vital  question, 
and  one  to  be  determined  at  the  threshold  of  your  investigation; 
that  is,  was  this  act  of  ihe  plaintiff  in  going  upon  the  car,  at 
the  invitation  and  request  of  the  brakeman,  Bibb,  prompted  by 
desire  to  promote  his  own  interest,  or  that  of  his  employers,  and 
expecting  thus  to  expedite  and  facilitate  his  own  work  and  pro- 
mote the  interest  of  his  employer,  or  was  he  there  simply  to 
assist  the  servants  of  the  defendant  in  their  work  or  as  a  matter 
of  accommodation  to  Bibb?  In  the  former  case  he  would  have 
the  right  to  recover,  provided  the  alleged  negligence  and  injury 
is  made  out  in  other  respects.  In  the  latter  case  he  could  not 
recover.  If  you  find  from  the  proof  that  the  plaintiff  was  en- 
gaged in  the  work  of  loading  potatoes  for  the  parties  named  in 
the  declaration,  and  that  it  was  to  his  interest,  or  that  of  his 
employers,  in  expediting  his  own  work  that  he  should  assist  in 
moving  l2T  the  cars  to  where  they  were  wanted,  and  that  such 
•elf-interest  prompted  him  to  comply  with  the  request  of  Bibb 
to  help  him  about  the  car,  and  that  Bibb  was  the  man  in  charge 
of  that  part  of  the  work,  and  the  man  whose  duty  it  was  to  do 
the  work  plaintiff  was  requested  to  do,  and  you  further  find 
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that  the  action  of  the  plaintiff  was  a  reasonable  and  prudent  act 
under  the  circumstances,  and  that  while  so  engaged  he  was  in- 
jured by  the  negligence  of  the  agents  and  servants  of  the  de- 
fendant company,  then,  under  such  circumstances,  the  plaintiff, 
would  be  entitled  to  recover." 

Defendant  relies  upon  the  cases  of  Mayton  v.  Texas  etc.  Ry, 
Co.,  63  Tex.  7T,  51  Am.  Rep.  637,  Sherman  v.  Hannibal  etc. 
R.  R.  Co.,  72  Mo.  68,  37  Am.  Rep.  423,  and  Everhart  v.  Terre 
Haute  etc.  R.  B.  Co.,  78  Ind.  292,  41  Am.  Rep.  567,  as  holding 
the  general  rule  that  one  who  volunteers  services,  or  perform* 
them  at  the  request  of  an  employ^  not  authorized  to  employ 
him,  stands  in  the  same  relation  to  the  company  as  to  liability 
of  the  company  as  those  with  whom  he  associates  himself. 
Counsel  for  the  railroad  concedes  that  cases  may  be  taken  out 
of  this  general  rule,  but  insists  there  must  appear  a  self-interest 
in  the  very  work  to  be  done,  citing  Welch  v.  Maine  Cent.  R.  R. 
Co.,  86  Me.  552;  also  the  case  of  Wischam  v.  Rickards,  136  Pa. 
St.  109,  20  Am.  St.  Rep.  900,  as  illustrating  the  rule  and  excep- 
tions. 

The  contention  of  plaintiffs  is  illustrated  by  the  case  of  Easoa* 
t.  S.  &  E.  T.  Ry.  Co.,  65  Tex.  577;  57  Am.  Rep.  128<606.  L* 
that  case  the  person  injured  was  not  receiving  or  loading  freight:. 
He  was  attempting  to  help  move  a  car  so  as  to  place  ft  where  he 
could  more  conveniently  get  at  it  in  order  to  load  it  for  his  em- 
ployers. The  opinion  does  not  say  in  that  case  that  the  con- 
ductor said  he  was  short  of  hands,  and  it  does  not  state  that  it 
was  necessary  for  the  plaintiff  to  undertake  the  work  ait  which 
he  was  injured.  The  decision  of  the  court  is  based  upon  the 
broad  proposition  that  his  employers  were  interested  in  having 
the  work  done,  and  that,  therefore,  what  he  did  was  done  in 
their  interest,  and  not  in  that  of  the  defendant;  and  that, 
therefore,  he  was  not  a  mere  volunteer,  and  was  entitled  to  pro- 
tection. 

Another  case  in  point  is  Street  Ry.  Co.  v.  Bolton,  43  Ohio- 
St.  224;  54  Am.  Rep.  803.  In  that  case  a  passenger  on  a  street 
railway  was  injured.  The  car  which  he  was  upon  had  got  off  of 
the  right  track,  and  he  was  assisting  the  servants  of  the  road  in 
pushing  it  back,  when  he  was  injured  by  another  car  belonging 
to  the  same  road.  Jn  this  case;  it  is  not  shown  that  he  was  re- 
quested to  assist  in  what  he  was  doing,  nor  is  it  anywhere  stated 
that  it  was  necessary  for  him  thus  to  assist  in  order  to  get  it 
back,  or  that  he  would  save  much  time  by  assisting,  or  that  he 
▼as  in  any  haste  to  pursue  his  journey.    The  court  put  the  case 
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mpon  the  distinct  ground  that  he  had  an  interest  in  having  the 
ear  shoved  back,  in  order  to  facilitate  his  journey;  that  what  he 
▼as  doing  was  ***  reasonable  and  prudent;  and  that  it  was  not 
tontrary  to  the  wishes  of  the  servant  of  defendant  who  had  the 
car  in  charge. 

A  very  carefully  considered  case  is  thai  of  Welch  v.  Maine 
Cent.  B.  B.  Co.,  86  Me.  552.  In  that  case  the  same  arguments 
vged  by  counsel  for  defendant  in  this  case  were  pressed  on  the 
tourt  It  is  said  in  the  opinion:  "It  is  undoubtedly  true  that  if 
*■*  who  has  no  interest  in  the  work  to  be  performed,  a  mare 
lystander,  voluntarily  assists  the  servants  of  another,  either 
with  or  without  the  tatter's  request,  he  must  do  so  at  his  own 
ink,  and  the  jury  were  so  instructed  in  this  case.  But  it  is 
equally  well  settled  that  one  who  has  an  interest  in  the  work  to 
le  performed,  and  for  his  own  convenience,  or  to  facilitate  or 
expedite  his  own  wt>rk,  assists  the  servants  of  another,  at  theii 
itquest  or  with  their  consent,  is  not  thereby  deprived  of  his 
light  to  be  protected  against  the  carelessness  of  the  other's  ser- 
vants. In  the  former  class  of  cases  the  master  will  not  be  re- 
sponsible, in  the  latter  he  will  be.  This  distinction  is  sustained 
ly  every  text-book  to  which  our  attention  has  been  called,  and 
m  well  sustained  by  adjudged  cases.'*9 

And  a  little  further  on  the  law  is  stated  thus:  "The  distinc- 
tion running  through  all  the  cases  is  this:  That  where  a  mere 
volunteer — that  is,  one  who  has  no  interest  in  the  work — under- 
takes to  assist  the  servants  of  another,  he  does  so  at  his  18°  own 
xisk.  In  such  a  case  the  maxim  respondeat  superior  does  not  apply. 
But  where  one  has  an  interest  in  the  work,  either  a  consignee  or  a 
•etvant  of  the  consignee  in  any  other  capacity,  and,  at  the  re- 
quest or  with  the  consent  of  another's  servants,  undertakes  to 
assist  them,  he  does  not  do  so  at  his  own  risk,  and  if  injured  by 
their  carelessness,  their  master  is  responsible.  In  such  a  case  the 
raxim  of  respondeat  superior  does  apply.  The  thing  on  which 
!he  cases  turn  is  the  presence  or  absence  of  self-interest.  In  the 
ene  ease,  the  person  injured  is  a  mere  intruder  or  officious  inter- 
meddler;  in  the  other  he  is  a  person  in  the  regular  pursuit  of  his 
#wn  business,  and  entitled  to  the  same  protection  as  anyone  whose 
tosiness  relations  with  the  master  expose  him  to  injury  from  the 
cweteobnooo  of  the  master's  servants/'  It  was  there  urged,  too, 
that  the  servants  of  defendant  had  no  authority  to  make  the 
request  or  give  the  consent  relied  upon,  and  the  court  answered 
the  contention  as  follows:  "But  in  the  present  case  it  is  urged  by 
the  learned  counsel  for  the  railroad  company  that  the  crew  in 
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charge  of  the  gravel  train  had  no  authority  to  make  such  a  re- 
quest or  give  such  consent  as  will  authorize  the  servants  of  the 
consignee  to  remove  or  assist  in  the  removal  of  earth  from  the 
cars.  We  do  not  think  that  such  a  want  of  authority  exists.  It 
seems  to  us  that  the  persons  having  the  charge  of  freight  can 
are  the  very  ones  to  give  such  consent,  181  or  to  make  such  a 
request;  and  it  has  been  so  held,  both  in  England  and  in  this 
country.* 

The  case  of  Wischam  v.  Hickard^  136  Pa.  St.  109,  20  Am. 
St.  Rep.  900,  cited  and  relied  upon  by  the  defendant  in  thia 
case,  is  referred  to  in  that  opinion  as  upholding  the  doctrine 
herein  laid  down.  The  court  says  of  it:  "The  recent  case  of 
Wischam  v.  Mckards,  136  Pa.  St.  109,  20  Am.  St  Hep.  900, 
cited  by  defendant's  counsel,  is  not  opposed  to  it.  It  sustains  it 
In  that  case  the  plaintiff  was  hurt  while  assisting  the  defend- 
ant's servants  in  unloading  a  heavy  fly  wheel  from  the  wagon. 
The  court  found,  as  a  matter  of  fact,  that  the  plaintiff  was  a 
mere  volunteer,  having  no  interest  in  the  work  which  he  under- 
took to  assist  the  defendant's  servants  in  performing,  and,  con- 
sequently, that  he  had  no  remedy  against  their  master." 

It  is  earnestly  insisted,  however,  that  the  rule  of  liability  can- 
not exist  unless  there  was  a  necessity  an  the  part  of  the  railroad 
to  have  the  services  of  the  plaintiff,  and  that  if  the  business  was 
that  of  the  railroad,  and  it  had  sufficient  force  to  perform  it; 
then  the  plaintiff  must  be  considered  a  volunteer  and  intenned- 
dler.  Bat  none  of  the  cases  holding  the  company  liable  pro- 
ceed upon  this  ground,  but  upon  the  more  satisfactory  one, 
whether  the  plaintiff  is  to  be  regarded  in  such  cases  as  ex- 
pediting and  forwarding  his  own  business,  or  that  of  the  rail- 
road company,  either  as  an  accommodation  or  as  a  necessary 
help.  In  other  words,  was  he  engaged  in  his  own  business  or 
that  of  the  railroad?  If  the  former,  the  18a  road  is  liable  if 
there  is  negligence;  in  the  latter  it  is  not,  because  the  negli- 
gence is  that  of  a  fellow-servant,  and  this  is  equally  so  whether 
his  aid  is  necessaiy  to  the  road's  performance  of  its  duty  w  not. 
The  emergency  or  necessity  which  will  authorize  him  to  ail 
the  railroad,  and  protect  him  in  so  doing,  is  one  that  arises  in 
his  own  business,  and  not  in  that  of  the  railroad  company. 

The  questions  of  fact  in  this  case  were  properly  left  to  tbm 
jury — that  is,  as  to  whether  plaintiff  was  a  mere  volunteer,  ail- 
ing the  brakeman  on  his  invitation,  or  whether  he  was  acting 
in  his  own  interest  and  that  of  his  employers.  The  question  of 
negligence  in  the  servants  of  the  railroad  company  was  left  t* 
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the  jury,  and  they  were  told  that  in  no  event  could  the  plaintiff 
recover  unless  the  railroad  company  was  negligent 

We  think  the  matter  was  properly  submitted  to  the  jury,  un- 
der a  proper  charge,  and  they  have  found  for  the  plaintiff's  con- 
tention, and  the  judgment  of  the  court  below  is  affirmed,  with 
costs. 

MASTER  AND  SERVANT— LIABILITY  OF  MASTER  TO  VOL- 
UNTEER.—A  master  owes  no  contract  obligation  to  one  voluntarily 
assisting  his  servants.  Such  volunteer  assumes  all  the  risks  Incident 
to  the  situation,  and  cannot  recover  from  the  master  for  an  Injury 
caused  by  a  defect  in  the  instrumentalities  used;  or  by  the  mere 
negligence  of  the  servants:  Evarts  v.  St  Paul  etc  Ry.  Go.,  56  Minn, 
141;  45  Am.  St.  Rep.  400,  and  note;  Rhodes  v.  Georgia  R.  R.  etc  Go, 
34  Gsu  820;  20  Am.  St  Rep.  362.  One  volunteering  to  assist  a  ser- 
vant is  in  the  sameT  position  as  a  servant  as  respects  the  liability 
of  the  master  for  injuries  to  him  by  the  servant's  negligence:  May  ton 
v.  Texas  etc  R.  R.  Go.,  63  Tex.  77;  51  Am.  Rep.  637.  But  the  master 
1s  liable  to  such  volunteer  where  he  is  injured  by  the  gross  negligence 
of  his  servants:  Evarts  v.  St  Paul  etc  Ry.  Co.,  56  Minn.  141;  45 
Am.  St  Rep.  460i 
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CONTRACTS,  CONSTRUCTION  OF.— The  proper  construction 
of  a  contract  is  not  dependent  upon  any  name  given  it  by  the  par- 
ties, nor  upon  any  one  provision,  but  upon  the  entire  body  of  the 
contract  and  its  legal  effect  as  a  whole. 

TRUST,  WHEN  NOT  IMPOSED  ON  MONEYS  COLLECTED. 
If  persons  into  whose  possession  goods  are  given  to  be  sold  sell  them 
and  collect  the  proceeds,  but  do  not  keep  them  separate  from  their 
other  moneys,  and  expend  and  use  them  in  their  business,  and,  then 
becoming  insolvent,  make  an  assignment,  there  can  be  no  trust  Im- 
posed upon  the  funds  in  their  assignee's  hands,  whether  In  making 
such  sales  they  acted  as  agents  of  the  owners  of  the  goods  sold,  or 
bad  first  purchased  them  and  were  indebted  for  the  purchase  price. 

CONTRACT,  WHEN  ONE  OF  SALE  AND  NOT  OP  AGENCY. 
A  writing  which  purports  to  constitute  certain  persons  selling  factors 
and   provides    that   all   goods    consigned    to   them   shall,  nntil    sold 
in  the  regular  course  cf   business   to  retail    customers,  remain    the 
property  of  the  consignors;  that  the  consignees  shall  never  purchase 
the  goods  on  their  own  account;  that  they  shall  sell  the  goods  in 
their  name,  but  only  as  factors,  and  at  such  prices  as  the  consignors 
shall  dictate  from  time  to  time;  that  the  consignees  shall  guarantee 
the  sale  of  each  consignment  and  the  payment  therefor  within  sixty 
days  from  its  date,  and  shall  assume  all  risks  of  credit,  and  make 
collections  at  their  own  expense;  that  they  shall  remit  the  full  price 
of  each  consignment  at  the  end  of  sixty  days,  whether  the  whole 
be  sold  or  not,  or  whether  the  proceeds  of  the  sale  be  collected  or 
not;   that  they  shall  insure  the  consignors  against  any  decline  in 
prices,  and  shall  be  entitled    to  any  advance  in  prices  of    unsold 
goods;  that  they  shall  be  entitled  to  certain  commissions,  specified 
therein,  for  cartage  and  storage,  for  Insuring  against  fire,  for  insur- 
ing payment,  for  insuring  against  decline  in  prices,  and  for  telling 
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the  goods;  that  the  consignors  will  allow  a  discount  on  all  advances 
made  to  them  prior  to  ten  days  from  each  consignment,  and  Interest 
on  advances  made  to  them  after  such  ten  days  and  before  the  sixty 
days;  that  if  the  consignees  neglect  to  remit  within  sixty  days  after 
any  consignment,  the  consignors  will  be  entitled  to  draw  upon  them 
for  the  amount  of  the  consignment,  after  deducting  the  commis- 
sions; and  that  the  consignees  will  maintain  the  established  prices 
designated  to  them  by  the  consignors,  constitutes  a  contract  of  sale 
on  credit  and  not  a  mere  agency,  and  hence  the  consignors  are  not 
entitled  to  recover  moneys  due  to  the  consignee  for  sales  of  goods 
made  by  them. 

J.  C.  Reynolds,  for  Arbuckle  Brothers. 

D.  F.  Wilkin,  Hamilton  Parks,  and  P.  D.  Maddin,  for  Kirk- 
patrick. 

mm  WILKES,  J.  The  complainants  are  dealers  in  Ariosa 
coffee,  and  claim  that  Kirkpatrick  &  Co.  were  their  factors  to 
tell  this  coffee.  Kirkpatrick  &  'Co.  failed  April  5,  1896,  and  as- 
signed all  their  accounts,  goods  on  hand,  etc.,  to  Keith  &  Wil- 
kin, to  pay  several  classes  of  creditors — Arbuckle  being  in  the 
tenth  class.  Among  the  property  so  assigned  were  sums  due  to 
Kirkpatrick  &  Co.  for  Ariosa  coffee  sold  by  them,  and  not  col- 
lected. They  had  also  collected  considerable  sums  from  these 
sales,  and  had  used  the  money.  The  bill  seeks  to  reach:  1.  All 
accounts  for  the  coffee  which  Kirkpatrick  &  Co.  had  not  col- 
lected; 2.  To  impress  a  trust  on  all  the  assets  assigned,  for  the 
sums  which  Kirkpatrick  &  Co.  had  collected  from  sales  of 
Ariosa  coffee  before  the  assignment,  and  which  they  had  need 
and  appropriated. 

No  goods  on  hand  are  sought  to  be  reached,  because  there  was 
only  about  sixty-five  dollars'  worth  on  hand  when  the  firm  failed, 
and  this  was  surrendered  to  Arbuckle's  agent,  before  taking  ad- 
vice upon  the  contract,  by  the  assignee.  The  goods  sold  by 
Kirkpatrick  &  Co.  were  obtained  from  Arbuckle  Brothers  under 
a  contract  called  a  "special  selling  factor  appointment."  The 
contract  in  question  is  dated  January  28,  1895.  A  similar  con- 
tract has  been  in  228  force  between  the  parties  for  many  years 
before  that  date.    It  is  as  follows: 

"Form  C. 

"SPECIAL  SELLING  FACTOR  APPOINTMENT. 

"ARBUCKLE  BROTHERS. 

^Subject  to  prompt  acceptance,  we  take  pleasure  in  appoint- 
ing yon  a  special  selling  factor  for  our  roasted  coffee,  restricting 
and  defining  your  duties  and  obligations  by  the  following  pro* 
visions,  to  wit: 
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"1.  That  all  goods  consigned  on  your  requisitions  on  us  shall, 
until  sold  in  regular  course  of  business  and  to  bona  fide  retail 
customers,  remain  our  property,  with  the  title  in  us,  and  shall 
merely  be  held  by  you  as  our  factor,  and  shall,  at  all  times,  be 
subject  to  our  order  for  disposal  or  removal,  on  payment  of  all 
claims  against  them  for  advances  of  money  made  to  us,  and  all 
charges  for  drayage,  storage,  and  insurance. 

"2.  That  you  shall  never  purchase  such  goods  for  your  own 
account 

"3.  That  such  goods  shall  be  sold  and  billed  by  you  in  youi 
own  name,  but  only  as  our  factor,  according  to  the  laws  relating 
to  factors,  and  only  at  such  prices  and  on  such  terms  as  we  may 
give  you  from  time  to  time. 

"4.  That  you  shall  guarantee  the  sale  of  each  consignment, 
and  the  payment  therefor  within  sixty  days  from  its  date,  and 
shall  assume  all  risks  as  to  the  credit  of  the  parties  to  whom 
you  sell,  and  make  all  collections  for  goods  sold,  at  your  own  ex- 
pense. 

224  "5.  That  you  shall  remit  us  the  full  amount  of  each  con- 
signment, less  the  commission,  as  herein  provided,  by  the  end 
of  such  sixty  days  at  a  price  designated  to  you  at  the  time  of 
the  consignment,  whether  the  whole  of  said  consignment  shall 
have  been  sold  by  you  or  not,  and  whether  or  not  you  shall  have 
collected  the  proceeds  thereof. 

"6.  That  you  shall  insure  us  against  any  decline  in  the  price 
of  the  unsold  goods  held  by  you  as  our  factor. 

"7.  That  you  shall  be  entitled  to  any  advance  in  the  price  of 
such  unsold  goods;  and 

"8.  That  you  shall  be  entitled  to  the  following  allowances 
and  commissions,  to  wit:  1.  For  carting  and  storing,  one-eighth 
cent  per  pound;  2.  For  insuring  against  fire,  wind,  and  water, 
one-eighth  cent  per  pound;  3.  For  insuring  payment,  one-eightb 
cent  per  pound;  4.  For  insuring  against  decline  in  price,  one- 
eighth  cent  per  pound;  5.  For  selling  the  goods,  one  cent  per 
pound. 

"9.  That,  in  addition  to  the  above  we  shall,  on  all  advances 
made  to  us  prior  to  ten  days  from  date  of  consignment,  allow  a 
discount  of  one  per  cent,  and  on  advances  made  after  ten  dayB, 
but  prior  to  sixty  days,  we  shall  allow  interest  at  the  rate  of  six 
per  cent  per  annum  for  the  time  between  date  of  said  advance 
and  said  sixty  days. 

"10.  That  if  you  neglect  to  remit  to  use  the  full  amount  of  any 
consignment  less  the  commissions  as   herein  provided,  by   the 
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end  of  sixty  days  as5  from  its  date  we  shall  make  draft  upon 
you,  and  allow  yon  a  selling  commission  of  only  one-half  of  one 
cent  per  pound;  and  if  said  draft  be  returned  unpaid  we  shall 
only  allow  you  a  selling  commission  of  one-fourth  of  one 
cent  per  pound;  and  if  you  do  not  remit  us  within  four  months 
from  date  of  each  consignment,  no  commissions  or  discounts  of 
any  nature  whatever  will  be  allowed. 

"11.  That  you  will  maintain  our  established  selling  price, 
terms,  conditions  and  limitations,  of  consignment  in  such  state* 
and  territories  as  ;may  be  designated  by  us;  but  in  the  event  of 
any  violation  thereof  you  aire  to  pay  to  us  the  sum  of  fifty  dol- 
lars ($50)  for  every  such  violation. 

"12.  That  this  factor  appointment  may  be  revoked  by  us  at 
any  time,  at  our  option." 

[Copyright,  1891,  by  Arbuckle  Bros.] 

Tim  appointment  was  accepted  by  Kirkpatrick  ft  Co.,  o» 
January  28,  1895,  in  the  following  language: 

"Dear  Sir:  We  beg  to  herewith  accept  your  appointment  as 
Especial  selling  factor'  of  your  roasted  coffees,  subject  to  all  the 
provisions,  limitations,  and  obligations  expressed  in  your  notice 
of  appointment,  Form  C,  dated  at  New  York,  January  28, 1895." 

Under  this  contract,  from  February  5,  1895,  to  April  3,  1895, 
twentv-five  different  lots  of  five  cases  each  of  this  coffee  were  re- 
ceived  by  Kirkpatrick  ft  Co.,  the  value  of  which  was  three  thou- 
sand and  forty-one  dollars  and  seventy  cents.  The  coffee  was- 
sold  usually  in  one  case  lots,  and  almost  daily,  and  Kirkpatrick 
ft  Co.,  before  making  their  assignment  a2e  April  6,  1895,  had 
collected  upon  such  sales  eight  hundred  and  thirty  dollars  and 
fifty-five  cents,  and  used  the  proceeds  in  their  business.  Four 
oases  were  on  hand  when  the  assignment  was  made,  and  these 
were  delivered  up  to  the  plaintiffs  upon  their  demand  by  the 
assignee,  as  before  stated.  For  the  remainder  there  were  ac- 
counts on  the  books  of  Kirkpatrick  ft  Co.  against  their  cus- 
tomers, and  these  accounts  were  transferred  and  went  into  the 
hands  of  the  assignee.  The  accounts  for  coffee  sold  by  Kirk- 
patrick to  their  customers  were  not  kept  separate  from  other 
items  sold  them,  but  the  amounts  and  names  of  customers  can 
be  traced  from  the  books  by  culling  out  the  items  relating  to 
coffee.  Kirkpatrick  &  Co.  had  never  paid  or  advanced  anything 
on  consignments  now  in  question,  and  complainants  have  re- 
ceived nothing  thereon. 

Complainants  claim  that  Kirkpatrick  ft  Oo.  were  their  ''special' 
selling  factors/'  so  constituted  by  the  written  agreement  above 


858  Arbuckle  v.  Kirk  pat  rick-  [TeniL 

«et  out,  and  that  coffee  was  consigned  to  and  sold  by  Kirkpatrick 
6  Go.  as  such.  It  is  therefore  maintained  for  them:  1.  That 
the  money  collected  by  Kirkpatrick  &  Co.,  upon  sales  of  coffee 
consigned  to  them,  was  complainants9  money;  and,  as  Kirk- 
patrick &  Co.  mingled  same  with  their  own,  and  finally  used  it 
in  their  business,  the  claim  therefore  is  a  preferred  one,  and 
must  be  first  paid  out  of  assets  in  hands  of  assignee;  and  2.  Com- 
plainants are  entitled  to  follow  into  assignees'  hands  all  unpaid 
accounts  created  for  sales  of  Arbuckle  coffee  on  or  subsequent 
to  February  5,  a2T  1895.  Such  indebtedness  belongs  to  complain* 
ants  because  created  upon  sales  of  their  goods  by  their  factor. 

These  contentions  were  denied  by  the  chancellor  and  the  court 
of  chancery  appeals,  the  latter  holding  that  the  contract  between 
the  parties  amounted,  in  legal  effect,  to  a  sale  of  the  coffee  to 
Kirkpatrick  &  Co.  Complainants  have  appealed,  and  assigned 
the  above-stated  actions  of  court  below  as  error. 

Defendants  contend,  on  the  other  hand:  1.  That  the  contract 
itself  is  a  sale,  and  not  an  agency  or  factor  contract.  The  mere 
name  given  it  does  not  determine  its  status  or  effect;  2.  That 
even  if,  under  the  contract,  the  title  to  the  goods  delivered  to 
Kirkpatrick  &  Co.  would  remain  in  Arbuckle  Brothers  until 
they  were  sold  by  Kirkpatrick  &  Co.,  that,  when  sold,  Kirkpat- 
rick &  Co.  became  mere  debtors  of  Arbuckle  Brothers  far  what 
was  due  for  the  coffee. 

The  correct  determination  of  this  case  must  depend  upon  the 
proper  construction  of  the  written  agreement  between  the  par- 
ties,  and  their  course  of  dealing  between  themselves.  Com- 
plainants claim  that  agreement  above  set  out  constituted  Kirk- 
patrick &  Co.  their  factors  under  a  del  credere  oofnmissLon,  and 
thatt  this  firm  in  all  things  acted  as  such. 

The  court  of  chancery  appeals  report  that:  'This  firm  operated 
under  a  previous  contract  with  these  complainants  for  several 
years.  This  prior  contract  was  quite  similar  in  its  provisions  to 
the  one  in  this  228  case.  It  was  slightly  different  in  one  or  more 
of  its  terms,  but  the  course  of  dealing  of  the  parties  between 
themselves,  so  far  as  we  can  see  from  the  record,  did  not  change 
in  any  particular  material  to  the  issue  in  dispute.  The  com- 
plainants had  a  warehouse  in  Nashville,  with  a  man  in  charge  of 
it,  in  which  they  kept  a  supply  of  their  coffees.  When  the  de- 
fendant firm  wanted  any  coffee,  it  notified  the  agent  of  com- 
plainants of  the  quantity  wanted,  and  it  was  supplied  with  a  bill 
or  statement,  on  a  prescribed  form,  of  the  price  and  terms  of 
the  transfer  or  consignment,  conforming  in  general  outline  with 
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the  provisions  of  the  contract  made  with  their  merchants  deal- 
ing in  their  coffees.  When  delivered,  the  firm  sold  the  coffees, 
as  it  did  other  staple  articles  in  its  stock,  to  whom  it  pleased, 
when  it  pleased,  and  in  whatever  territory  it  pleased;  and,  so  far 
as  we  can  see,  on  whatever  time  it  pleased.  It  rendered  no  ac- 
count of  sales  to  complainants,  and  was  not  called  upon  to  do  so. 
In  its  sales  to  its  retail  merchant  customers,  this  coffee  was  sold 
and  billed  and  shipped  with  other  goods,  and  when  its  accounts 
were  collected  from  its  customers,  embracing  these  coffees,  the 
proceeds  were  deposited  with  the  general  funds  of  the  firm, 
and  paid  out  on  its  checks  in  meeting  its  current  liabilities.  For 
awhile  the  firm  paid  for  this  coffee  by  its  checks  upon  its  bank 
in  the  city  of  Nashville,  just  as  it  paid  any  other  demand  upon 
it.  Upon  objection  being  made  to  receiving  these  checks  in 
payment,  the  firm  opened  an  aao  account  with  a  firm  of  New 
York  bankers,  and  forwarded  checks  upon  them  to  complainant? 
in  settlement;  and  these  checks  appear  to  have  been  received 
without  question  or  objection  until  the  assignment  of  the  firm. 
The  complainants  never  inquired  whether  their  coffees  were  in- 
sured, or  whether  this  firm  paid  for  storage,  or  anything  of  the 
kind/' 

Other  facts  found  by  that  court  have  already  been  adverted  to, 
and  still  others  will  be  mentioned  hereafter  so  fair  as  necessary. 
Kirkpatrick  &  Co.  are  called  in  the  contract  "special  selling 
factors,"  and  the  instrument  a  "special  selling  factoT  appoint- 
ment." Still,  the  proper  construction  of  the  contract  is  not 
dependent  on  any  name  given  to  the  instrument  by  the  parties, 
and  not  on  any  one  provision,  but  upon  the  entire  body  of  the 
contract  and  the  legal  effect  of  it  as  a  whole:  Singer  Mfg.  Co.  v. 
Cole,  4  Lea,  439;  40  Am.  Rep.  20;  Cowan  v.  Singer  Mfg.  Co.,  92 
Tenn.  376;  Heryford  v.  Davis,  102  U.  S.  244. 

We  think  it  very  evident  that  whether  we  regard  the  contract 
as  one  of  sale,  or  simply  one  creating  an  agency  to  sell,  is  not 
material  so  far  as  the  money  already  collected  from  sales  and 
expended  by  Kirkpatrick  &  Co.  is  concerned.  The  amounts  re- 
ceived by  them  for  such  sales  have  not  been  kept  separate  from 
their  other  funds,  and  it  does  not  appear  that  any  of  the  pro- 
ceeds went  into  the  hands  of  the  assignee,  or  into  the  purchase 
of  goods  that  came  to  his  possession.  These  sums  havp  been 
expended  ^so  in  the  general  business  of  Kirkpatrick  &  Co.,  but 
for  what  purpose  does  not  appear,  and  they  are  not  traced  or 
identified,  and  cannot  be.  As  to  the  money  already  paid  in, 
Kirkpatrick  &  Co.  are  debtors;  as  they  are  for  any  other  funds 
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need  by  them  from  goods  sold  and  not  paid  for,  and  this  must 
be  the  case  whether  they  received  the  proceeds  of  sale  as  their 
own  or  as  agents;  and  unless  they  were  kept  separate  and  iden- 
tified, no  trust  can  be  imposed  upon  the  funds  or  goods  in  the 
assignee's  hands:  Story  on  Agency,  8th  ed.,  sec.  229,  p.  290; 
8  Am.  ft  Eng.  Ency.  of  Law,  344,  and  cases  cited;  Aiken  v.  Jones, 
93  Tenn.  353;  42  Am.  St.  Rep.  921;  Sayles  v.  Cox,  95  Tenn. 
579;  49  Am.  St.  Hep.  940. 

The  four  cases  on  hand  when  the  assignment  was  made  have 
been  delivered  up  to  complainants,  and  as  to  them  there  is  now 
no  controversy,  and  the  only  remaining  question  is,  whether  the 
amounts  due  Kirkpatrick  ft  Co.,  on  account  for  coffee  sold,  can 
be  successfully  claimed  by  complainants.  If  so,  it  can  only  be 
upon  the  theory  that  Kirkpatrick  &  Co.  were  the  agents  of  Ar- 
buckle Brothers,  to  6ell  their  coffee,  and  on  the  theory  that  the 
proceeds  after  sale  and  before  collection,  as  well  as  the  coffee, 
before  sale,  remained  the  property  of  complainants.  In  deter- 
mining this  question,  it  is  not  material  to  consider  whether  the 
agency  (if  it  be  held  to  be  such)  is  one  of  ordinary  character, 
or  whether  the  agents  in  this  case  occupy  the  status  of  factors 
under  "del  credere  commission." 

981  The  court  of  chancery  appeals  was  of  opinion  that  while 
there  were  many  features  of  the  contract  that  indicated  agency 
on  the  pad;  of  Kirkpatrick  ft  Co.,  there  were  others,  and  especi- 
ally the  fifth  and  sixth  sections,  which  could  only  be  construed 
as  rendering  the  contract  one  of  sale  and  not  agency. 

These  two  clauses,  as  will  be  seen,  provide  thai  Kirkpatrick 
ft  Co.  shall  remit,  for  all  coffees,  at  the  end  of  sixty  days,  whether 
sold  or  not,  and  whether  the  proceeds  have  been  collected  or  not, 
and  the  firm  is  made  to  guarantee  complainants  against  any  de- 
cline in  price,  and  entitled  to  any  advance;  and  in  the  tenth 
clause,  the  complainants  are  authorized  to  draw  drafts  if  remit- 
tances were  not  made  in  proper  time.  The  learned  court  of  chan- 
cery appeals  say,  in  substance,  that  complainants  cannot  receive 
the  price  of  the  goods  and  afterward  claim  the  goods  themselves, 
and  when  the  price  is  paid  the  property  could  no  longer  be 
claimed.  It  is  insisted  that  these  provisions  in  the  contract  can- 
not be  considered,  because,  as  a  matter  of  fact,  Kirkpatrick  ft 
Co.  were  not  made  liable  for  any  coffees  at  the  expiration  of  sixty 
days,  nor  were  they  called  upon  to  make  good  any  decline  in 
price,  and  hence  the  conditions  allowing  these  sections  to  be 
looked  to  have  not  arisen.  It  is  true  none  of  the  funds  involved 
in  this  case  arise  directly  from  the  operation  of  these  sections, 
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but  they  are  parts  of  the  same  entire  contract,  prescribe  the 
rights  and  liabilities  of  the  parties  under  the  contingencies  nam- 
ed, and  must  aaa  be  looked  to  in  order  to  determine  the  reel  in- 
tent, force,  and  effect  of  the  instrument.  They  are  not  detach- 
able, nor  to  be  considered  alone,  nor  is  the  remainder  of  the  con- 
tract to  be  considered  without  them. 

We  hare  been  cited  by  the  very  able  counsel  of  complainants 
to  a  large  number  of  cases  construing  contracts  more  or  less  like 
the  contract  now  under  consideration,  and  it  is  claimed  the  prin- 
ciples laid  down  in  them  are  conclusive  in  consideration  of  this 
contract. 

Among  the  cases  cited  for  complainants  are:  Metropolitan 
Nat  Bank  v.  Benedict  Oo.,  74  Fed.  Bep.  182;  Burton  v.  Good- 
speed,  69  111.  237;  Korton  v.  Mellick,  97  Iowa,  564;  Walker  v. 
Butterick,  105  Mass.  237;  National  Cordage  Co.  y.  Sims,  44  Neb. 
148;  Sturm  y.  Boker,  150  U.  S.  312;  Lenz  v.  Harrison,  148  111. 
508;  Balderstone  y.  National  Rubber  Co.,  18  B.  I.  338;  49  Am. 
St  Bep.  772:  Barnes  Safe  etc.  Co.  y.  Bloch  Bros,  etc.,  38  W. 
Va.  158;  45  Am.  St.  Bep.  846;  National  Bank  y.  Goodyear,  90 
Ga.  711;  Milbum  Mfg.  Co.  y.  Peak,  89  Tex.  209;  Moline  Plow 
Oo.  y.  Bodgers,  53  Kan.  743;  42  Am.  St.  Bep.  317.  We  exam- 
ine these  cases  with  reference  to  the  case  now  on  trial. 

Metropolitan  Nat.  Bank  y.  Benedict  Co.,  74  Fed.  Bep.  182: 
Stern  Auction  and  Commission  Company  agreed  2S8  with  Bene- 
dict ft  Co.,  manufacturers  of  clothing,  as  follows:  "We  agree  to 
realize  for  consignment  of  ready  made  clothing  of  Benedict  ft 
Co.,  as  per  memorandum  received  of  its  president,  net  prices 
as  per  same,  without  any  charges  of  commissions,  freight,  or 
any  other  charges.  We  agree  to  keep  amount  of  consignment  at 
all  times,  until  agreement  expires,  fully  insured,  and  that  no  part 
of  consignment  shall  remain  unsold  or  unpaid  by  February  1, 
1805;  and  we  shall  also  be  entitled,  on  any  cash  payment  before 
February  1,  1895,  to  one  and  one-half  (1£)  per  cent  a  month 
for  unexpired  time/' 

In  a  contest  between  Benedict  Company  and  parties  claiming 
consigned  clothing  under  bill  of  sale  given  in  payment  of  debt 
due  from  commission  company,  it  was  held:  "The  contract  be- 
tween the  Benedict  Company  and  the  Stern  Auction  and  Com- 
mission Company  was  not  a  rale,  but  a  contract  of  factorage.  The 
stipulations  of  the  contract  are  not  appropriate  to  a  contract  of 
sale.  If  it  was  a  sale,  and  the  commission  company  acquired  an 
absolute,  title,  what  concern  was  it  of  the  Benedict  Company 
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when  they  were  said?  When  one  merchant  sells  goods  to  an- 
other, the  seller  never  requires  the  buyer  to  enter  into  a  cove- 
nant that  he  will  sell  the  goods  within  a  specified  time.  Such  a 
requirement  is  inconsistent  with  the  dominion  over  the  property 
which  absolute  ownership  confers.  The  money  to  be  paid  by 
the  commission  company  was  not  upon  a  sale  of  the  goods  to 
that  company,  but  upon  a  sale  of  the  ***  goods  by  that  com- 
pany  The  commission  company  covenanted  that  no  part 

of  the  consignment  should  'remain  unsold  or  unpaid  by  February 
1,  1895/  A  failure  to  sell  the  goods  and  account  for  the  same 
at  the  prices  fixed  within  the  time  agreed  upon  would  be  a 
breach  of  this  covenant  on  the  part  of  the  commission  company, 
for  which  the  Benedict  Company  might  recover  damages.  But 
such  breach  of  the  contract  would  not  have  the  lqgal  effect  to 

convert  the  bailment  into  a  sale The   goods  not  sold 

would  still  remain  the  property  of  the  Benedict  Company.  There 
is  no  provision  in  the  contract  for  a  change  of  title  from  the  con- 
signor to  the  consignee  in  any  event.  Tested  by  the  written 
agreement,  the  contract  was  clearly  one  of  bailment." 

In  this  case,  while  the  goods  were  in  store,  the  company  failed 
and  sold  to  the  bank  all  its  stock,  expressly  excepting  the  goods 
on  hand  on  consignment  The  president  of  the  bank  was  noti- 
fied that  the  Benedict  goods  would  not  be  included  in  the  sale, 
and  a  special  clause  in  the  bill  of  sale  was  inserted  for  the  pur- 
pose of  excluding  them.  The  bank,  however,  claimed  the  goods, 
and  Benedict  &  Co.  sued  for  them.  The  court  said  the  parties 
had  a  right  to  put  their  own  construction  on  the  contract,  and, 
when  it  was  done  in  good  faith,  the  court  would  sustain  the  con- 
struction. It  is  well  to  note  that  the  commission  company  were 
not  to  pay  for  the  goods  as  on  a  purchase,  but  only  to  account 
835  for  the  proceeds  of  sale  at  prices  fixed  by  the  contract.  There 
was  no  stipulation  to  pay  for  the  goods  at  a  fixed  time  whether 
they  were  sold  or  not.  In  the  case  at  bar,  the  goods  were  to  be 
paid  for  in  sixty  days,  whether  sold  or  not.  It  is  not  here  claimed 
to  be  a  matter  for  damages  if  sale  is  not  made,  but  that  it  is  an 
absolute  engagement  to  pay,  sale  or  no  sale.  In  addition,  the 
commission  company  expressly  excepted  the  goods  in  controversy 
out  of  the  transfer,  while  in  the  case  at  bar  the  accounts  in  con- 
troversy are  expressly  conveyed  to  the  assignee. 

Burton  v.  Goodspeed,  69  111.  237:  Burton  and  Holbrook  en- 
tered into  a  contract  substantially  as  follows:  Burton  agreed  to 
furnish  Holbrook,  afloat  at  his  dock,  anthracite  coal.  Holbrook 
agreed  to  receive,  hoist  from  vessel,  put  it  on  dock,  pay  like 
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freight,  and  charge  amount  paid  for  all  this  against  coal,  and 
to  receive  for  docking,  screening,  selling,  and  delivering,  includ- 
ing his  commissions,  one  dollar  and  fifty  cents  per  ton  for  coal 
delivered  outside  the  yard,  and  one  dollar  for  that  delivered  on 
the  yard,  and  an  additional  commission  of  fifty  per  cent  of  net 
profits  on  sales.  Holbrook  also  agreed  to  guarantee  payment  of 
sales,  to  advance  Burton  on  coal  as  shipped  three  dollairs  per 
ton,  and  pay  over  balance  of  proceeds  of  sales  as  coal  was  sold, 
not  to  sell  below  market  price,  to  keep  correct  accounts,  and  to 
render  statement  each  month. 

The  court  said:  "The  relation  existing  between  ^  appel- 
lant, Burton,  and  Holbrook,  by  virtue  of  their  contract,  is  neither 
that  of  vendor  and  vendee  nor  of  partners.  ....  There  is  noth- 
ing said  about  selling  the  coal  or  any  interest  in  it  to  Holbrook, 
nor  have  we  been  able  to  find  any  language  from  which  we  can 
reasonably  presume  that  the  intention  of  the  parties  was  to  in- 
Test  him  with  the  ownership  of  the  property.  The  fact  that  he 
▼as  to  receive  a  portion  of  the  net  profits  on  sales  does  not  prove 
that  he  was  a  partner,  as  they  were  given  merely  as  part  of  his 
compensation.  We  think,  under  the  evidence,  Holbrook  was,  as 
to  the  coals  shipped  him  for  sale  by  appellant,  Burton,  a  factor 
or  commission  merchant/' 

It  is  evident  that  this  is  an  ordinary  consignment  contract. 
The  agent  was  to  render  a  correct  account  each  month  to  his 
principal,  showing  amount  of  goods  sold  and  prices,  and  did  not 
have  to  pay  for  any  goods  until  sold,  and  was  only  to  guarantee 
such  sales  as  he  made,  and  the  facts  do  not  make  it  a  contract 
similar  to  the  one  now  under  consideration. 

Norton  v.  Mellick,  97  Iowa,  564:  Norton  &  Co.  agreed  to 
furnish  Mellick  certain  brands  of  flour  at  specified  prices,  to  be 
•old  by  Mellick  for  them,  as  their  agent,  at  prices  given.  Mel- 
lick agreed  to  receive  flour  as  agent  of  Norton  &  Co;  to  pay 
freight  and  charges;  to  keep  same  in  good  order;  to  sell  it  at  not 
less  than  given  prices;  to  render  accounts  each  thirty  days,  and 
8:17  make  remittances  then  of  the  money  for  all  merchandise 
sold.  Mellick  further  agreed  to  buy  any  of  the  flour  unsold  at 
the  end  of  ninety  days  at  prices  given,  and  pay  therefor;  and  it 
was  also  agreed  that  title,  ownership,  and  right  of  possession  of 
the  flour  should  remain  in  Norton  &  Co.  until  same  should  be 
paid  for  in  full. 

The  court  said:  "We  think  there  ought  to  be  no  question  that 
the  contract  was  a  mere  agency  for  the  sale  of  the  flour.  It  is 
expressly  stated  in  the  first  paragraph  that  the  flour  was  to  b* 
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sold  by  the  defendant  for  the  plaintiffs,  as  their  agent.  The 
real  inquiry  is,  What  was  the  intention  of  the  parties  to  the  con- 
tract? That  intention  must  prevail,  and  when  it  is  plainly  and 
unequivocally  expressed  in  writing  that  it  is  an  agency,  and  not 
a  sale,  and  the  title  does  not  pass,  there  is  no  room  for  construc- 
tion/' etc. 

This  contract  plainly  provided  that  the  agent  should  render 
an  account  each  month,  and  make  remittances  for  all  merchan- 
dise sold.  The  title  to  the  flour  was  to  remain  in  the  principal 
until  sold,  and  the  agent  stipulated  to  buy  such  as  might  be  un- 
sold at  the  expiration  of  ninety  days.  The  flour  was  destroyed 
by  fire  before  the  ninety  days,  and  the  principal  sued  the  agent 
for  its  value.  The  court  held  he  was  not  liable;  that  the  contract 
was  one  of  agency.  There  was  no  stipulation  to  guarantee  the 
principal  against  decline  in  prices  nor  to  pay  in  a  fixed  time 
for  each  lot  of  goods,  whether  sold  S88  or  not,  but  simply  to 
buy  at  the  end  of  ninety  days. 

Walker  v.  Butterick,  105  Mass.  237:  There  was  a  contract  be- 
tween parties  as  follows:  Alexander  &  Co.  are  to  take  goods  from 
Walker  &  Co.,  and  to  return  to  them,  every  thirty  dayB,  thi 
amount  of  sales,  at  prices  charged  by  Walker  &  Co.,  who  will 
furnish  Alexander  ft  Co.  all  goods  in  their  line.  Alexander  ft 
Co.  are  worth,  in  real  estate  and  money,  five  thousand  dollars. 
After  receiving  goods,  Alexander  ft  Co.  made  monthly  remit* 
tancee,  stating,  in  substance^  that,  according  to  contract,  they 
remitted  sales  for  preceding  thirty  days.  The  goods  were  at- 
tached by  creditors  of  Alexander  ft  Co.  Held,  the  terms  of  con- 
tract import  a  consignment,  and  not  a  sale. 

This  is  a  simple  agency  contract,  and  has  none  of  the  peculiar 
features  of  the  contract  now  under  consideration. 

Where  a  contract  provides  for  consignment  of  goods,  to  be 
sold  on  commission  for  prices  fixed  by  consignor,  and  returns  at 
stated  periods,  consignee  guaranteeing  payment  thereof,  the  re- 
lation which  the  law  implies  is  that  of  an  agency,  for  sale  upon 
a  del  credere  commission,  and  not  that  of  vendor  and  vendee. 

In  this  case  the  contract  provided  that  the  twine,  as  well  as 
the  proceeds  of  its  sale,  should  remain  the  property  of  the  prin- 
cipal, the  proceeds  to  be  remitted  on  the  first  day  of  each  month. 
There  SKW>  was  no  obligation  oat  the  agent  to  buy  any  of  the 
twine,  or  to  sell  it  in  any  fixed  time,  and  is  a  case  of  simple 
agency. 

Sturm  v.  Boker,  150  TT.  S.  312:  The  goods  were  consigned 
to  the  agent  to  be  sold  by  him  to  the  best  advantage,  the  profit* 
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realized  to  be  divided  equally  between  the  principal  and  agent, 
and  all  losses  to  be  borne  by  the  principal.  All  goods  unsold 
were  to  be  returned  to  the  principal  The  agent  was  to  insure 
the  goods,  for  the  benefit  of  the  principal,  and  to  pay  the  freight 
Held,  that  the  contract  was  a  bailment  upon  the  terms  stated. 
The  contract  contained  none  of  the  features  of  the  Arbuckle 
contract. 

Lenz  y.  Harrison,  148  HI.  598:  The  contract  provided  that 
the  first  party  appointed  the  second  party  his  agent  to  sell 
wagons  in  Henry,  Illinois.  The  second  party  accepted  the  ap- 
pointment, and  agreed  to  pay  all  freight  charges,  taxes,  make 
good  any  loss  or  damage  by  fire,  house  them;  to  sell  only  to 
persons  of  undoubted  solvency,  indorse  all  notes  taken  on  sales, 
guaranteeing  prompt  payment  when  due;  make  sales  requiring 
final  payment  within  twelve  months  from  date  of  invoice;  to 
transmit  to  the  first  party,  each  day,  all  cash  received  from 
sales  that  day,  and,  on  the  last  day  of  each  month,  render  full 
account  of  all  sales,  and  transmit  same,  with  all  notes  taken,  to 
first  party.  Also,  if  required  by  first  party,  will  take  all  wagons 
unsold  at  end  of  year,  and  give  note  for  them,  but  S4°  this  stip- 
ulation not  to  be  a  positive  sale  to  second  party  unless  this  re- 
quirement is  made  by  first  party.  Held  to  be  a  simple  consign- 
ment. 

Balderstone  v.  National  Rubber  Co.  (1893),  18  R.  I.  338;  49 
Am.  St.  Rep.  772:  The  rubber  company  agreed  to  consign  and 
deliver,  free,  goods  to  B.  &  D.  for  sale  and  returns,  to  pay  B.  ft 
D.  five  per  cent  on  net  amount  of  sales  as  a  commission  and 
guaranty,  and  also  interest  on  any  sum  which  they  (rubber  com- 
pany) might  owe  them.  B.  ft  D.  agreed  to  receive  goods  on  con- 
signment, to  use  best  efforts  to  sell  to  beet  advantage,  to  account 
to  the  rubber  company  for  same  at  price  obtained,  to  charge  as 
commission  and  guaranty  five  per  cent,  and  to  advise  as  to  goods 
needed.  B.  &  D.  also  agreed  to  advance  to  rubber  company  at 
least  fifty  thousand  dollars  per  month,  upon  basis  of  eighty  per 
cent  market  value  of  goods,  at  rate  of  interest  specified.  The 
prices  for  which  B.  ft  D.  were  to  sell  were  to  be  fixed  by  the  lub- 
ber company. 

The  court  held:  This  was  an  agreement  to  sell  goods  for  the 
rubber  company,  under  a  del  credere  commission,  the  relation  be- 
tween parties  being  that  of  principal  and  factor.  A  factor  who 
has  made  advances  must  first  enforce  his  lien  therefor  against 
goods  before  looking  to  consignor.  And,  finally,  a  factor  under 
a  del  credere  commission  is  liable  absolutely  as  a  principal,  and 
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becomes  a  debtor  to  his  consignor,  if  the  debt  is  not  paid  by  jrar- 
chaser  *41  when  due;  but  the  principal,  notwithstanding  lia- 
bility of  factor  to  him,  may  collect  of  his  purchase*. 

In  this  case  it  is  to  be  noted  that  the  rubber  company  was  to 
pay  all  freights  to  Balderston's  warehouse.  Balderefem  was  to 
use  his  best  exertion  to  sell  to  the  best  advantage,  and  to  ao- 
eount  at  the  price  received,  less  five  per  cent  There  was  no 
stipulation  for  a  guaranty  against  decline  in  price,  nor  loss 
by  fire  or  other  cause,  nor  is  there  any  guaranty  to  sell,  or  to  pay 
until  he  did  sell.    The  contract  lacks  many  of  the  features  of 

the  present  one. 

Barnes  Safe  etc.  Co.  v.  Bloch  Bros.  etc.  Co.,  38  W.  Va.  158; 
45  Am.  St.  Eep.  486:  The  contract  stipulated  that  the  safe  and 
lock  company  appointed  the  Globe  Contract  Company  its  agent 
to  sell  safes  in  certain  territory  on  fixed  commissions,  and  agreed 
to  furnish  the  agent  safes  on  consignment.  The  agent  was  to 
pay  for  safes  when  he  sold  them,  and  to  diligently  work  the 
territory.  The  agent  failed,  and  his  creditors  levied  on  some  of 
the  safes  in  its  charge  unsold.  The  court  held  that  the  safes  were 
not  the  property  of  the  agent.  The  contract  contained  none  of 
the  peculiar  features  of  the  Arbuckle  contract 

National  Bank  v.  Goodyear,  90  Ga.  711:  The  contract  con- 
tained stipulations  that  the  agent  should  receive  goods  on  con- 
signment to  be  sold  by  him  as  the  agent  of  the  consignor.  The 
agent  was  to  make  monthly  reports  24a  of  sales  of  goods  on 
hand;  the  title  to  all  unsold  goods  and  all  proceeds  of  sales  to 
remain  in  the  consignor;  all  articles  to  be  settled  for  as  soon  as 
sold.  The  agent  al90  agreed  to  insure,  store,  pay  freight,  and 
all  charges,  without  expense  to  consignor,  and  have  for  his  pay 
whatever  the  goods  sold  for  above  the  invoice  price.  The  con- 
signor could  terminate  the  agency  at  his  option  and  retake  all 
goods  on  hand.    This  was  held  a  bailment  and  not  a  sale. 

Milburn  Mfg.  Co.  v.  Peak  (1896),  89  Tex.  209:  The  contract 
provided  that  the  Milburn  Company  appointed  Hood  &  Co.  its 
agent  to  sell  vehicles.  Hood  &  Co.  were  to  make  all  reasonable  ef- 
forts to  sell  same,  and  settle  for  all  vehicles  sold,  take  all  notes 
for  goods  sold  on  credit,  in  the  name  of  the  Milburn  Company, 
and  remit  to  it  all  notes  and  cash  received  for  the  vehicles;  the 
notes  taken  for  the  vehicles  to  be  indorsed  and  guaranteed  by 
Hood  &  Co.  and  paid,  if  the  makers  did  not  pay  at  maturity; 
the  ownership  of  all  vehicles  and  their  proceeds  of  sales  to  re- 
main in  Milburn  Company,  and  under  no  circumstances  to  be 
used  by  the  agent.  Tho  contract  is  plainly  very  different  from 
the  Arbuckle  contract. 
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Moline  Plow  Co.  t.  Bodgere,  53  Kan.  743;  42  Am.  St  Sep. 
317:  The  contract  provides  that  Underwood  was  appointed  agent 
of  Moline  Plow  Company,  who  agreed  to  consign  him  certain 
goods.  The  agent  was  to  settle  for  all  goods  ***  received  by  him 
with  farmers'  notes  taken  for  such  goods  as  he  should  sell.  The 
goods  remaining  unsold  at  the  end  of  the  season,  the  agent  should 
either  settle  for  with  farmers'  notes  or  store  for  the  principal,  at 
the  principal's  option.  A  few  months  later  the  agent  absconded. 
The  principal,  after  investigation,  attached  the  goods  on  hand 
as  the  goods  of  the  agent.  Held,  that  he  thereby  elected  to 
treat  the  goods  as  the  agent's,  and  was  bound  by  his  election. 

Defendants  cite  cases  supporting  their  contentions,  and  these 
we  have  examined  and  comment  upon. 

Aetna  Powder  Co.  v.  Hildebrand,  137  Ind.  462;  45  Am.  St 
Bep.  194:  The  powder  company  agreed  to  consign  powder,  pay- 
ing freight,  to  H.  ft  F.,  to  sell  as  agents,  at  prices  not  below 
those  fixed  by  the  ponder  company,  and  to  allow  H.  ft  F.,  for 
selling  and  guaranteeing  sales,  a  given  pear  cent.  H.  ft  F.  agreed 
to  act  as  agents,  to  guarantee  sales,  to  adhere  to  prices,  to  make 
no  charge  except  commissions  stated,  to  make  report  of  all  sales 
at  end  of  each  sixty  days,  and  to  pay  for  same  with  their  sixty- 
day  note.  Court  and  counsel  for  all  parties  agreed  that  this  con- 
tract created  IT.  ft  F.  agents  until  a  sale  took  place;  then,  the 
court  held,  H.  ft  F.  became  ordinary  debtors  of  the  consignors 
for  the  amount  due  them  for  goods  at  catalogue  price. 

This  case  cites  the  following  as  authorities  sustaining  a  simi- 
lar holding:  Nutter  v.  Wheeler,  2  Low.  346;  Fed.  ***  Cas.  10384; 
Ex  parte  White,  L.  R.  6  Ch.  App.  397;  In  re  Linfuth,  Fed.  Ctoa. 
8369. 

Ex  parte  White  (1871),  L.  R.  6  Ch.  App.  397:  There  was  no 
written  agreement  between  parties.  The  court  found  the  course 
of  dealing  was  substantially  this:  N.  was  to  dispose  of  goods  sent 
him  by  T.  ft  Co.,  and  was  not  to  pay  for  them  unless  he  disposed 
of  them.  He  was  to  return,  at  end  of  every  month,  an  account 
of  sales  actually  made,  and,  then,  after  lapse  of  another  month, 
was  to  pay,  in  cash,  for  amount  of  goods  which  he  so  disposod 
of,  according  to  values  fixed  by  price  list  sent  him.  It  does  not 
appear  that  he  ever  was  expected  to  return  any  particular  con- 
tract or  names  of  customers.  He  pursued  his  own  course  in  deal- 
ing with  goods,  and  frequently,  before  sale,  manipulated  them  to 
m  very  considerable  extent,  by  pressing,  dyeing,  and  otherwise  al- 
tering their  character  changing  them  as  much  as  wheat  would 
be  changed  by  being  turned  into  flour;  and  he  sold  them  on  what 
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lie  pleased  a*  to  price  and  credit.  T.  &  Co.  undertook  to 
impose  a  trust  on  certain  fund*  alleged  to  have  been  collected 
hj  TX.  upon  BaleB  of  their  goods. 

The  court  held  the  course  of  dealing  between  parties  was  in- 
consistent with  the  idea  that  N.  was  dealing  in  a  fiduciary  char- 
acter in  respect  to  these  good%  or  that  relation  of  vendor  and 
jmrehaser  existed  between  T.  ft  Go.  and  parties  to  whom  N. 
sold.    The  proceeds  of  sale  were  the  moneys  of  N. 

Hellish,  S.  J.,  said :  "It  appears  to  me  that  845  the  veal  ques- 
tion is,  When  N.  sold  the  goods,  did  he  sell  them  as  the  agent 
of  T.  ft  Co.,  so  as  to  make  T.  ft  Co.  the  Tendon  and  the  persons 
to  whom  he  sold  purchasers  from  T.  ft  Co.,  or  did  he  sell  on  his 
on  account,  so  as  to  create  the  relation  of  purchaser  and  Tender 
between  himself  and  the  persons  to  whom  he  sold?  Now,  it  is 
aid  that  he  was  a  del  credere  agent;  and  no  doubt  it  requires 
a  Tery  minute  examination  of  the  course  of  business  to  dis- 
tinguish between  a  del  credere  agent  and  a  person  who  is  an 
agent  up  to  a  certain  point — that  is  to  say,  until  he  has  sold  the 
goods,  but  who,  when  he  has  sold  the  goods,  has  purchased  them 
an  his  own  credit,  and  sold  them  again  on  his  own  account 
.  .  .  .  Now,  if  it  had  been  his  (N's)  duty  to  sell  to  his  customers 
at  that  price  (the  price  fixed  by  T.  ft  Co.),  and  to  receive  pay- 
ment for  them  at  that  time,  then  the  course  of  dealing  would  be 
consistent  with  his  being  merely  a  del  credere  agent.  But,  if  the 
consignee  is  at  liberty  to  sell  at  any  price  he  likes,  but  is  to  be 
bound  if  he  sells  the  goods  to  pay  the  consignor  for  them  at  a 
feed  price  and  time,  in  my  opinion,  whatever  the  parties  may 
think,  their  relation  is  not  that  of  principal  and  agent.  The 
alleged  agent,  in  such  a  case  (as  this),  is  making,  on  his  own  ao- 
eomit,  a  contract  of  purchase  with  his  alleged  principal,  and  is 
again  reselling. 

Nutter  v.  Wheeler  (1874),  2  Low.  346;  Fed.  Cas.  10384;  Diat 
Cl.r  Mass:  W.  ft  Co.,  manufacturers  246  of  tools,  were  in  the 
habit  of  sending  their  goods  to  G.,  at  his  shop  in  B.,  who  sold 
{hem  at  such  prices,  to  such  persons,  on  such  terms,  as  he 
pleased.  Whenever  G.  sold  tools,  he  was  to  pay  W.,  in  thirty 
days,  prices  shown  by  the  list,  less  agreed  discount.  W.  had 
the  right  at  any  time  to  sell  goods  remaining  in  G's  shop  un- 
sold; and  G.  was  permitted  to  sell  goods  at  factory  of  W.,  who 
then  delivered  them,  and  charged  G.  the  trade  price,  lees  agreed 
discount.  Instead  of  paying  in  thirty  days,  G.  sometimes  gave 
Ins  note  for  balance  due,  one  of  which  W.  held  at  the  time  of 
G's  bankruptcy.    G.  ordered  three  drills  to  be  sent  by  W.  to  a 
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customer.  They  were  sent,  and  bill  made  out  to  0.  as  purchaser 
for  trade  price,  less  discount,  and  sent  him  in  a  letter,  in  which 
W.  &  Co.  said  they  had  taken  off  fifteen  per  cent,  and  hoped  to 
get  cash  in  thirty  days.  G.  went  into  bankruptcy.  The  pur- 
chasers had  not  paid  for  drills,  and  W.  ft  Co.  collected  price 
therefor.  G*s  assignee  brought  this  suit  against  them  for  money 
had  and  received. 

Lowell,  J.,  said,  among  other  things:  "It  has  been  settled  for 
a  long  time  that,  upon  the  bankruptcy  of  a  factor,  his  principal 
may  recover  from  the  assignees  any  of  the  goods  remaining  un- 
sold, or  any  proceeds  of  the  sale  of  such  goods  which  the  as- 
signees themselves  have  received,  or  which  remain  specially  dis- 
tinguishable from  the  mass  of  the  bankrupt's  property; 
and  it  makes  no  difference  247  that  the  factor  acted  under  a  del 
credere  commission  or  sold  the  goods  in  his  own  name.  As  to 
those  goods  sent  to  Boston,  he  (G.)  may  be  described  as  a  bailee, 
having  power  to  sell  as  principal.  But  after  the  goods  were 
•old,  the  agreement  appears  to  have  been  that  G's  credit  alone 
was  looked  to." 

Belying  upon  the  authority  of  Ex  parte  White,  L.  B.  6  Oh. 
App.  397,  the  court  finally  said:  "If  the  relation  of  the  partiee 
was  such  aa  I  hare  considered  it,  then,  even  as  to  the  goods 
which  had  been  once  consigned  to  G.,  he  should  be  considered 
as  the  purchaser,  subject  only  to  the  understanding  that  he  was 
neither  the  owner  of  them  nor  liable  to  pay  for  them  until  he 
had  succeeded  in  finding  a  purchaser;  but  when  he  did  sell,  he 
immediately  became  the  principal,  and  the  defendants  oeased  to 
have  the  rights  of  a  consignor,  and  could  not  follow  the  goods  or 
their  proceeds  as  undisclosed  principals/' 

Ex  parte  Flannagans  (1875),  2  Hughes,  264;  Fed.  Cas.  No. 
4355;  U.  S.  Diet.  Ct.  Va:  F.  &  Son,  manufacturers,  and  B.  ft 
H.,  commission  merchants,  in  1873,  agreed  as  follows:  "We, 
F.  ft  Son,  propose  to  give  you  entire  agency  for  Stonewall  fer- 
tilizer at  Norfolk  and  for ,  on  condition  you  push  sale. 

and  have  proper  man  to  look  after  it,  and  to  allow  you  a  com- 
mission of  ten  per  cent  for  sales  and  guarantee,  we  to 
draw  on  you  at  sight  or  short  time  for  $30  a  ton.  The  price 
to  be  sold  at  $65  in  Baltimore.  24S  For  balance,  after  pay- 
ing $30,  you  to  give  your  acceptances,  say  payable  first  De- 
cember, 1873,  accounts  to  be  rendered  and  settlement  after 
selling  season  is  over,  no  charge  to  be  made  for  storage  during 
{he  season.  Any  guano  left  over  and  not  sold  is  to  be  at  the 
risk  and  on  our  account.   We  agree  to  furnish  the  guano  deliver^ 
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ed  in  Baltimore,  one  hundred  tons  to  be  delivered  in  

and  balance  as  ordered .    Will  ship  in  lots  to  any  point 

yon  may  direct" 

B.  &  H.  accepted  the  above.  The  oonrt  held  that,  under  au- 
thority of  Ex  parte  White,  L.  B.  6  Ch.  App.  397,  and  Story  on 
Agency,  section  215,  consignments  under  above  contract  were 
sales,  and  not  shipments  tinder  a  del  credere  guaranty.  The 
jndge  held  B.  ft  H.  were  primarily  liable  to  F.  ft  Son  for  a  fixed 
price  on  their  acceptances,  and  that  they  might  sell  to  planters  at 
a  different  price,  and  then  stated  that  "the  now  well-settled  law 
of  del  credere  guaranty  is,  that  the  factor  is  not  the  primary 
debtor;  that  his  engagement  is  merely  to  pay  the  debt,  if  it  is 
not  punctually  paid  by  the  person  to  whom  he  sells"  (citing 
Story  on  Agency,  sec.  215),  and  held  that,  therefore,  B.  ft  H. 
were  not  factors,  but  purchasers. 

In  re  Tinforth  (1877),  4  Saw.  87D;  Cir.  Ot  Cal;  Fed.  Caa. 
8369:  June  1,  1876,  F.  agreed  to  furnish  L.  such  manufactured 
goods  as  he  should  order,  to  allow  L.  certain  specified  discounts 
from  price  lists,  and  to  give  L.  exclusive  sale  of  such  ***  goods. 
L.  agreed  to  pay  freight  charges,  etc.,  on  goods  shipped,  to  in- 
sure, at  his  own  cost,  for  benefit  of  F.,  to  render  account  of  sales 
every  three  months,  and  to  settle  for  all  goods  sold  or  shipped 
from  his  (L's)  warehouse,  by  giving  his  note,  payable  in  sixty 
days  from  date  fixed  for  rendering  account  of  sales,  as  pro- 
vided. L.  further  agreed  to  settle  for  such  goods  as  might  be  on 
hand  June  1,  1877,  by  giving  notee>  payable  in  six  months,  if  so 
required  by  F.  F.  agreed  to  allow  additional  discount  for  all 
cash  paid  in  advance  of  times  specified.  The  court  held  that 
transactions  under  this  contract  were  sales  on  a  credit:  Citing 
Nutter  v.  Wheeler,  2  Low.  346;  Ex  parte  White,  L.  B.  6  Ch. 
App.  397. 

Gindre  v.  Keen  (1894),  31  Abb.  N.  C.  100;  7  Misc.  Bep.  582; 
28  X.  Y.  Supp.  7:  The  suit  arose  out  of  an  effort  by  principals 
.to  recover  of  the  assignee  in  insolvency  of  their  del  credere  agent 
the  amounts  due  for  goods  famished  him,  and  which  he  had 
sold.  The  principle  is  tersely  stated  by  Brischoff,  J.,  as  IoIIowb: 
"The  principles  which  should  control  the  decision  of  the  ease  at 
bar,  and  which  are  to  be  deduced  from  the  adjudged  cases  are, 
that  whenever  the  agreement  of  the  alleged  principal  and 
factor,  whatever  they  may  style  themselves  or  their  relation, 
and  whether  the  agreement  be  express  or  only  inferable  from 
the  course  of  business,  clearly  manifests  an  intention  that  the 
alleged  factor  shall  become  definitely  and  primarily  liable,  upon 


Dec.  1896.]  Arbuckle  v.  Kirkpatrick.  871 

a  sale,  for  the  purchase  price  of  the  goods  consigned,  it  is,  in 
legal  effect,  a  sale  by  aco  the  alleged  principal  to  the  alleged 
factor,  out  of  which  arises  the  ordinary  relation  of  debtor  and 
creditor.  The  liability  of  the  alleged  factor,  under  such  an 
agreement,  is  repugnant  to  that  of  a  mere  agent,  whose  duly  to 
remit  is  commensurate  only  with  the  amount  of  the  money 
which  he  has  actually  received  upon  a  sale  for  his  principal's 
account."  The  court  cites  the  case  of  In  re  Linforth,  4  Saw. 
370,  Nutter  v.  Wheeler,  2  Low.  346,  and  Ex  parte  White,  L.  R. 
6  Ch.  App.  397,  with  approval. 

Without  attempting  to  run  a  parallel  between  the  present 
ease  and  those  which  have  been  cited  and  commented  upon,  we 
merely  state  some  of  the  more  prominent  features  which  we 
think  characterize  this  contract  as  one  of  sale,  and  not  of  agency. 
It  will  be  noted  that  under  no  circumstances  were  any  goods 
ever  to  be  returned  to  Arbuckle  ft  Oo;  all  must  be  paid  for  in 
sixty  days,  whether  sold  or  not.  There  is  no  stipulation  to  buy 
at  the  expiration  of  sixty  days,  but  the  contract  clearly  con- 
templates a  payment  without  further  bargain  when  that  time 
arrives,  and  implies  a  present  sale,  on  a  credit  of  sixty  days. 
Kirkpatrick  ft  Co.  could  sell  when  and  on  what  time  they  chose, 
but  no  matter  how  sales  were  made,  the  amount  to  be  paid  waa 
fixed  in  advance,  whether  sold  or  not,  whether  collected  or  not. 
No  account  of  sales  was  to  be  rendered.  Arbuckle  ft  Co.  had 
nothing  to  do  with  Kirkpatrick  ft  Co/e  customers.  They 
were  not  in  privity  with  complainants,  and  no  credit  was 
given  to  them.  If  cash  was  taken,  it  was  not  to  be  kept  separate. 
*51  If  notes  were  taken,  Arbuckle  &  Co.  had  no  concern  in  them. 
Kirkpatrick  ft  Co.  were  to  have  all  advance  in  prices  and  bear 
all  declines;  if  the  goods  were  destroyed  by  fire,  wind,  or  waiter, 
it  was  the  loss  of  Kirkpatrick  ft  Co.,  and  the  insurance  was 
optional,  and  only  designed  to  place  them  in  position  to  account 
for  the  goods. 

Whether  the  goods  were  carted  or  stored  or  insured  was  op- 
tional with  Kirkpatrick  ft  Co.,  but  in  any  event  they  were  to  be 
•credited  therefor.  They  were  allowed  a  sum  for  commissions, 
whether  they  sold  or  not,  and  discount  was  to  be  allowed  for 
•quick  payment,  as  is  usual  in  case  of  sales.  The  course  of  deal* 
ing  shows  that  the  proceeds  of  sale  were  not  to  be  kept  separata, 
tut  Kirkpatrick  ft  Co.  remitted  their  check  on  general  account, 
and  it  was  accepted  without  question  or  comment.  This  was  a 
virtual  agreement  that  Kirkpatrick  ft  Co.  might  use  the  pro- 
ceeds as  they  chose^  and  account  for  them  out  of  their  general 
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funds.  These  features  axe  all  evidences  of  a  sale,  and  cover  every 
risk,  obligation,  and  duty  that  rests  upon  a  purchaser,  and  cover 
every  right  in  handling  the  goods  that  an  owner  could  have,  ex- 
cept simply  the  price  was  to  be  sustained.  This  was  evidently 
provided  in  order  to  keep  the  price  uniform  in  all  markets  and 
stifle  competition. 

Kirkpatrick  ft  Co.  could  sell  in  any  territory,  in  any  amount, 
to  any  purchaser,  on  any  terms,  for  cash  or  credit*  take  notes  or 
make  accounts,  and  dispose  2SS  of  the  goods  as  absolutely  and 
free  of  limitation  as  any  owner  could,  except  they  could  not  vary 
the  price.  In  Nutter  v.  Wheeler,  2  Low.  346,  it  is  said  that  a 
stipulation  that  a  vendee  or  consignee  shall  not  sell  below  a  fixed 
price  is  a  very  common  one,  made  to  prevent  competition,  and 
has  but  little  weight  in  determining  the  question  of  sale  or 
agency,  and  is  consistent  with  either. 

We  are  of  opinion  that  complainant  cannot  collect  from  cus- 
tomers of  Kirkpatrick  &  Co.,  but  must  look  alone  to  them,  and 
not  to  purchasers  from  them,  and  we  are  also  of  opinion  that 
under  the  peculiar  provisions  of  this  contract,  the  relation  of 
complainant  to  Kirkpatrick  ft  Co.  was  that  of  vendor  to  vendee, 
at  least  as  to  outsiders  and  persons  to  be  affected  by  the  rela- 
tion, no  matter  what  the  parties  may  have  agreed  or  intended  as 
between  themselves.  The  contract  is  certainly  a  remarkable  one, 
partaking  in  many  of  its  provisions  of  a  contract  of  agency  and 
in  many  others  of  a  sale.  It  is  evidently  intended  as  either  or 
both,  as  might  suit  the  convenience  or  subserve  the  purposes  of 
the  complainants.  It  purports  to  be  copyrighted,  for  what  rea- 
son is  not  stated,  but  the  copyright  is  evidently  procured  on  ac- 
count of  the  unusual  and  extraordinary  provisions  of  the  in- 
strument (if  there  be  a  copyright). 

In  construing  smch  a  contract,  whenever  it  affects  the  rights 
of  others,  it  will  be  so  construed  as  to  protect  such  rights,  and 
not  to  enable  the  complainants  a58  to  carry  out  any.,  double 
purpose.  In  view  of  its  uncertainty  and  contradictory  provi- 
sions, the  court  will  see  that  third  persons  are  not  prejudiced  by 
its  construction. 

The  decree  oi  the  court  of  chancery  appeals  is  therefore  af- 
firmed. 

SALES-CONTRACT  CONSTRUED  TO  BE  ONE  OP  SALE  AND 
NOT  OF  AGENCY.— Language  In  an  agreement  between  a  manu- 
facturing company  and  a  merchant,  making  him  the  agent  of  the 
company  to  sell  its  tobacco  at  such  prices  as  It  may  direct,  and  pro- 
Tiding  that  he  is  to  be  paid  a  certain  commission  on  all  sales  made 
by  him  at  the  price  fixed  by  the  company,  but  that  if  he  sells  fur 
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less  he  Is  to  have  no  commission,  Is  not  controlling,  where  the  agree- 
ment requires  a  warranty  that  the  merchant  shall  pay  for  all  tobacco 
received  by  him  from  the  company,  and  farther  provides  that  he  1» 
to  execute  and  deliver  his  promissory  notes,  due  in  sixty  days,  for  all 
tobacco  furnished  him  by  the  manufacturer.  Such  a  contract  is  one 
of  sale,  and  not  a  contract  of  agency  for  the  sale  of  the  manufacture 
ex's  goods  by  the  merchant,  on  commission,  and  tobacco  furnished 
to  him  under  it  is  his  property  when  he  gives  his  notes  in  payment 
therefor:  Mack  v.  Drummond  Tobacco  Co.,  48  Neb.  387;  68  Am.  St. 
Rep.  691,  and  note. 

CONTRACTS  —  CONSTRUCTION  OF.— In  determining  the  real 
character  of  a  contract  the  court  will  look  to  its  purpose  rather  than 
to  the  name  given  to  it  by  the  parties:  Dederlck  v.  Wolfe,  68  Miss* 
600;  24  Am.  St  Rep.  283,  and  note. 

TRUST  RESULTING  FROM  COLLECTION  FOR  ANOTHER.— 
If  a  collection  indorsed  to  a  bank  is  collected  by  it,  and  it  afterward 
makes  an  assignment  for  the  benefit  of  creditors,  the  relation  be- 
tween it  and  the  owner  of  the  property  is  that  of  debtor  and  cred- 
itor, and  he  cannot  impose  any  trust  upon  the  proceeds  in  the  hands 
of  the  assignee,  unless  there  is  some  agreement  or  course  of  dealing 
whereby  the  funds  were  to  be  held  separate  and  the  Identical  pro- 
ceeds remitted:  Akin  v.  Jones,  93  Tenn.  353;  42  Am.  St  Rep.  821, 
and  note;  Sayles  v.  Cox,  96  Tenn.  679;  49  Am.  St  Rep,  940,  and  note. 
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INSURANCE,  ACCIDENT,  LOSS  OF  LIFE  BY,  WHAT  IS.— 
The  death  of  the  assured  is  regarded  as  due  to  an  accident,  though 
he  was  intentionally  killed  by  one  upon  whom  he  was  moving  ag- 
gressively, if  he  did  not  know,  and  had  no  reason  to  believe,  that 
his  adversary  was  armed  with  a  deadly  weapon,  with  intent  upon 
each  advance  to  slay,  and  the  assured  was  unarmed.  Under  such 
circumstances,  he  had  a  right  to  presume  that,  if  a  fight  occurred,  it 
would  be  carried  on  without  the  use  of  deadly  weapons. 

INSURANCE.  LIFE— VOLUNTARY  EXPOSURE  TO  UN- 
NECESSARY DANGER,  WHAT  IS  NOT.— Though  the  assured  ap- 
proaches another,  applying  vulgar  and  abusive  language  to  him,  and 
the  latter  retreats,  warning  the  assured  not  to  approach,  but  he 
nevertheless  continues  his  threatening  demonstrations,  and  is  there- 
upon shot  and  killed,  he  does  not  commit  a  breach  of  the  condition 
of  a  policy  exempting  the  insurer  from  liability  for  death  caused  by 
voluntary  exposure  to  unnecessary  danger,  unless  the  assured  knew, 
or  had  reason  to  apprehend,  that  his  adversary  was  armed  with  a 
deadly  weapon  and  would  use  it  for  the  purpose  of  taking  his  life 
or  inflicting  serious  bodily  Injury. 

Turley  ft  Wright  and  Buchanan  ft  Monor,  for  Union  Casu- 
alty Company. 

Perkins  ft  Watson,  for  Harroll. 

802  BEARD,  J.  This  is  an  action  on  a  policy  which  insured 
defendant  in  error  against  loss  of  life  of  her  husband,  resulting 
from  "bodily  injuries  sustained  through  external,  violent,  and 
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accidental  means,''  within  the  meaning  of  the  policy  and  its  con- 
ditions. Among  the  conditions  is  thai;  "this  insurance  does  not 
cover  ....  voluntary  exposure  to  unnecessary  danger/' 

The  husband  of  defendant  in  error  was  killed  by  a  pistol  shot 
fired  by  one  McXeal,  and  the  main  defense  set  up  was  that  the 
death  of  Hamuli  occurred  within  the  terms  of  this  condition. 
The  evidence  in  the  case  discloses  that  the  deceased  and  Mc- 
Neal  were  employes  of  a  railroad  leading  into  Memphis;  that 
there  had  been  more  or  less  of  bad  feeling  between  them,  break- 
ing out  into  occasional  quarrels*  in  which  profane  and  insulting 
language  was  used  by  Harroll  toward  McNeal;  that  the  morn- 
ing of  the  homicide,  and  a  very  short  time  before  it  occurred, 
the  parties  met  and  agreed  that  they  would  stop  quarreling, 
but  that  soon  after  this  agreement  was  made  the  deceased  gave 
an  order  to  McNeal  to  perform  some  service  about  the  train, 
then  being  made  up,  which  the  latter  thought  was  beyond  the 
scope  of  his  duty,  and  therefore  declined  to  obey,  and  thereupon 
the  quarrel  was  offensively  5WI  renewed  by  Harroll.  To  this 
point  the  case  rests  exclusively  on  the  testimony  of  McNeal,  the 
survivor  of  the  tragedy,  and  a  witness  for  plaintiff  in  error,  and 
at  this  point  the  divergence  in  the  evidence  begins.  This  wit- 
ness says  immediately  upon  his  refusal  to  obey  the  order,  Har- 
roll, applying  a  vulgar  and  abusive  epithet  to  the  witness,  ad- 
vanced threateningly  upon  him  four  or  five  steps,  when  witness, 
having  retreated  a  corresponding  distance,  believing  himself  to 
be  then  in  danger  of  death  or  great  bodily  harm,  suddenly  drew 
a  pistol,  which,  up  to  that  moment  was  concealed,  and  fired  the 
fatal  shot.  He  also  states  that  at  the  moment  of  time  Harroll 
renewed  the  quarrel  and  began  his  menacing  advance,  he  (the 
deceased)  was  standing  on  or  near  the  steps  of  the  rear  end  or 
platform  of  the  last  car  in  the  train,  and  when  shot  he  was  about 
five  steps  from  that  position,  and  still  moving  toward  the  wit- 
ness. 

Upon  this  evidence,  it  was  insisted  by  the  insurance  company 
the  death  of  Harroll  was  the  result  of  voluntary  exposure  to  un- 
necessary danger  on  his  part.  On  the  other  hand,  and  in  re- 
buttal of  this  statement  of  McNeaTs,  the  defendant  in  error  in- 
troduced testimony  strongly  tending  to  show  that  the  deceased, 
at  the  time  of  the  shot,  was  in  the  act  of  ascending  the  steps 
of  the  car,  with  his  left  hand  on  the  iron  rod  or  railing,  and  his 
right  arm  hanging  by  his  side,  and  that  when  he  received  the 
shot  he  lifted  his  right  hand  to  his  breast,  where  the  B94  pistol 
ball  entered,  and,  gradually  relaxing  his  hold  on  the  iron  rod  or 
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railing,  sank  to  the  ground  dead.  This  testimony  also  disclosed 
that  the  assured  was  unarmed  at  the  time  of  the  difficulty.  Upon 
this  state  of  the  record,  it  was  insisted  for  defendant  in  error 
that  when  killed  Harroll  was  making  no  aggressive  demonstra- 
tion toward  his  slayer,  but,  on  the  contrary,  was  on  the  point  of 
entering  a  coach  for  the  purpose  of  discharging  his  duties  as 
porter  of  the  train;  and,  this  being  so,  the  condition  in  question 
could  not  be  invoked  to  defeat  a  recovery  on  this  policy.  Upon 
these  two  contentions  of  fact,  the  case  was  submitted  to  a  jury, 
who  returned  a  verdict  in  favor  of  the  defendant  in  error.  With 
this  finding  we  cannot  interfere,  unless  some  error  was  commit- 
ted by  the  court. 

The  first  assignment  of  error  is  upon  that  part  of  the  charge 
of  the  trial  judge  in  which  he  said  to  the  jury,  though  they  "be- 
lieved from  the  evidence  that  the  deceased  was  advancing  on 
HcSeal  in  a  threatening  manner  at  the  time  the  latter  shot  bim, 
yet  this  injury  would  be  accidental  as  to  Harroll,  if  he  did  not 
know  at  the  time,  or  had  not  reason  to  believe,  McNeal  was 
armed  with  a  deadly  weapon."  It  is  to  be  observed,  in  this  para- 
graph of  his  charge,  that  the  trial  judge  was  not  dealing  with  the 
condition  of  the  policy  which  has  been  before  set  out,  as  the 
one  on  which  the  defense  is  rested,  but  was  instructing  them  on 
the  subject  of  an  accidental  killing,  and  he  properly  said  to 
them  09S  that  upon  the  hypothesis  presented  in  this  paragraph, 
the  death  of  Harroll  would  be  accidental  as  to  him.  The  death 
was  none  the  less  an  accident  so  far  as  he  was  concerned,  under 
the  authorities,  though  he  was  moving  aggressively  upon  his 
slayer  when  shot,  if  the  deceased  did  not  know  and  had  no  reason 
to  believe  that  McNeal  was  armed,  and  intended,  upon  his  ad- 
vance, to  slay. 

He  was  unarmed,  and,  though  he  advanced  with  offensive 
words  and  a  manner  constituting  a  challenge  to  fight,  yet  igno- 
rant of  the  fact  thait  there  was  a  deadly  weapon  on  the  person  of 
his  adversary,  and  receiving  no  warning  from  him  that  he  would 
shoot  if  the  advance  continued,  Harroll  had  the  right  to  pre- 
sume, if  the  fight  occurred,  it  would  be  carried  on  without  the 
use  of  such  a  weapon:  Price  v.  State,  36  Miss.  531;  72  Am.  Dec. 
195.  And  the  death  under  such  conditions  would  be  accidental 
as  to  the  assured,  though  the  act  producing  it  was  intentional  on 
the  part  of  McNeal:  Insurance  Co.  v.  Bennett,  90  Tenn.  256;  25 
Am.  St.  Rep.  685;  Lovelace  v.  Travelers  etc.  Assn.,  126  Mo.  104; 
47  Am.  St.  Rep.  638. 
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It  ib  next  assigned  for  error  that  the  trial  judge  declined  to 
give  the  special  request:  "If  yon  find  that  the  insured,  Harroll, 
approached  McNeal  cursing  him,  and  applying  to  him  a  vulgar 
epithet,  and  that  McNeal  retreated,  but  Harroll  continued  to 
advance,  with  threatening  demonstrations*  although  McNeal 
warned  him  not  to  approach,  and  that  then  McNeal  shot  the  in* 
sured,  then  the  court  charges  50a  you  that*  under  such  circum- 
stances, the  death  of  said  insured  was  not  covered  by  the  policy, 
and  your  verdict  will  be  for  the  defendant." 

It  will  be  seen  this  request  omits  from  the  hypothesis  pre- 
sented the  elements  of  knowledge  or  reasonable  apprehension  on 
the  part  of  Harroll  of  the  fact  that  his  adversary  was  armed, 
and,  on  his  continued  approach,  would  shoot  to  Mil.  If  grant- 
ed, the  trial  judge,  in  effect,  would  have  told  the  jury,  upon  the 
case  stated,  that  the  death  of  the  assured  was  the  result  of  a  vol- 
untary exposure  to  unnecessary  danger,  although  he  neither 
knew,  nor  could  reasonably  have  apprehended,  that  McNeal  had 
a  pistol  which  he  would  use  upon  him.  The  trial  judge  was 
right  in  declining  this  request.  A  voluntary  act  is  an  inten- 
tional one— one  which  the  actor  of  his  own  will,  with  the  power 
of  choice,  determines  to  do  or  perform.  So  this  condition  is  to 
be  read  as  the  equivalent  of  one  exempting  the  insurer  from  lia- 
bility where  death  results  from  an  intentional  exposure  of  one's 
self  to  unnecessary  danger.  Both  terms  imply  some  degree  of 
knowledge  or  apprehension  of  the  danger  incurred  and  a  pur- 
pose to  take  the  risk.  If  the  danger  be  concealed  and  unknown 
to  the  party  who  ultimately  suffers  from  it,  then  it  cannot  be 
said  he  has  voluntarily  exposed  himself  to  it.  To  constitute 
such  exposure,  one  "must  intentionally  have  done  some  act 
which  reasonable  or  ordinary  prudence  would  pronounce  danger- 
ous" (Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  St.  TOT  263;  48 
Am.  Sep.  205),  or,  as  expressed  by  this  court  in  Miller  v.  Insur- 
ance Co.,  92  Tenn.  167,  "some  degree  of  consciousness  of  the 
danger  is  necessary  before  there  would  be  that  voluntary  expos* 
ure  to  unnecessary  danger  required  to  prevent  indemnity/* 

In  every  case  which  we  have  examined  where  this  condition 
has  operated  to  defeat  a  claim  under  the  policy,  the  assured  had 
voluntarily  or  intentionally  done  some  act  which  reasonable  pru- 
dence would  have  pronounced  dangerous  and  in  which  death 
had  followed  as  a  consequence.  As  an  illustration  of  this  class 
of  cases,  we  refer  to  Travelers'  Ins.  Co.  v.  Jones,  80  Ga.  541,  12 
Am.  St.  Bep.  270,  where  a  party  going  home  at  night  knowingly 
left  other  and  safe  paths  of  travel  and  betook  himself  to  a  dan- 
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gerous  railway  trestle,  to  Williams  v.  United  States  etc.  Assn., 
133  N.  Y.  366,  where  the  assured  sat  down  on  a  railway  track 
when  an  engine,  moving  toward  him,  was  only  twenty-five  feet 
away,  and  to  Tuttle  v.  Travelers'  Ins.  Co.,  134  Mass.  175,  45  Am. 
Eep.  316,  where  the  assured  was  killed  by  a  train  while  running 
in  front  of  it  to  take  a  train  approaching  him  and  moving  on  a 
parallel  track.  In  all  these  cases  the  danger  was  so  obvious  that 
it  should  have  been  avoided  by  a  man  of  ordinary  prudence,  and 
the  exposure  to  it  was  voluntary  and  unnecessary.  Under  such 
circumstances,  the  courts  have  properly  held  that  a  death  thus 
resulting  falls  B9S  within  this  clause  of  exemption.  On  the 
contrary,  that  this  condition  is  only  operative  where  there 
is  some  degree  of  consciousness  of  the  danger  which  re- 
sults in  the  accidental  death  of  the  insured,  is  clearly  an- 
nounced, not  only  in  Miller  v.  Insurance  Co.,  92  Tenn.  167,  but 
in  Scheiderer  v.  Travelers'  Ins.  Co.,  58  Wis.  13;  46  Am.  Rep. 
618;  Pierce  v.  Travelers'  Life  Ins.  Co.,  34  Wis.  389;  Lovelace  v. 
Travelers'  Protective  Assn.,  126  Mo.  104;  47  Am.  St.  Eep.  638; 
Jones  v.  United  States  etc.  Ace.  Assn.,  92  Iowa,  652.  See,  also, 
Am  ft  Eng.  Ency.  of  Law,  2d  ed.,  307,  note  1.  Both  on  prin- 
ciple and  authority  we  are  entirely  satisfied  with  the  action  of 
the  trial  judge  in  declining  this  request. 

There  are  other  assignments  of  error  upon  the  court's  refusal 
to  give  other  special  requests,  but  we  find  that  such  of  them  aa 
correctly  announce  the  law  applicable  to  the  case  were  embraced 
in  the  general  charge,  while  others  not  so  included  were  not 
pertinent  or  were  unsound.  These  assignments  are  therefore 
overruled. 

The  judgment  is  affirmed. 


INSURANCE— ACCIDENTAL  INJURY.— The  killing  of  the  Insur- 
ed by  a  third  person,  though  Intentional,  is  deemed  accidental  within 
the  meaning  of  an  insurance  policy  if  the  injury  was  not  brougbt 
about  by  the  agency  of  the  insured:  American  Ace.  Co.  v.  Carson, 
09  Ky.  441;  59  Am.  St  Rep.  473,  and  note.  See  extended  note  to 
Paul  v.  Traveler's  Ins.  Co.,  8  Am.  St.  Rep.  763-7GC;  Button  v.  Amer- 
ican etc.  Assn.,  92  Wis.  83;  53  Am.  St  Rep.  900,  and  note. 

INSURANCE.— VOLUNTARY  EXPOSURE  TO  UNNECESSARY 
DANGER  means  intentional  exposure  to  such  danger:  De  Loy  v. 
Traveler's  Ins.  Co.,  171  Pa.  St.  1;  50  Am.  St.  Rep.  787,  and  note.  Soe 
Follls  v.  United  States  etc.  Assn.,  94  Iowa,  435;  58  Am.  St  Rep.  403, 
and  note;  Collins  v.  Banker's  Ace.  Ins.  Co.,  96  Iowa,  216;  59  Am.  St. 
Rep.  367,  and  note;  extended  note  to  Traveler's  Ins.  Co.  v.  Jones,  12 
Am  St  Rep.  272-274. 
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WILLS-CHILD    OMITTBD-STATUTB^-PBBSUMPTION.— 

II  a  statute  declares  that,  when  a  testator  omits  to  provide  in  his 
will  for  any  of  his  children,  such  child  must  hare  the  same  share 
of  the  estate  of  the  testator  as  If  he  had  died  intestate,  unless 
it  appears  that  such  omission  was  intentional,  and  he  does  fail  to 
provide  In  his  will  for.  one  of  his  children,  the  presumption  under 
such  statute  is,  that  the  omission  was  not  intentional. 

WILLS  — CHILD  OMITTED  —  REBUTTABLE  PRESUMP- 
TION—PAROL  EVIDENCE.- The  presumption  raised  by  a  statute, 
that  the  omission  by  a  testator  to  provide  for  any  of  his  children 
was  not  intentional,  may  be  rebutted  by  extrinsic  evidence,  whether 
of  declarations  of  the  "testator,  or  collateral  facts  showing  the  in- 
tention of  the  testator  to  have  been  that  which  the  language  of  the 
will  expresses. 

EVIDENCE  —  CONTENTIONS  BETWEEN  HEIRS-STAT- 
UTE—DISQUALIFICATION.— Under  a  statute  disqualifying  heirs, 
legatees,  and  devisees,  in  contentions  between  themselves,  from  tes- 
tifying as  to  statements  of  the  deceased,  unless  called  as  witnesses 
by  the  adverse  party,  the  heirs,  devisees,  and  legatees  under  a  will 
are  not,  in  a  proceeding  to  establish  the  rights  of  a  child  omitted 
from  the  will,  competent  witnesses  to  testify  as  to  certain  conversa- 
tions before  and  after  the  will  was  executed,  in  which  the  testator 
stated  that  the  child  omitted  was  not  his  child,  and  that  he  did  not 
Intend  to  provide  for  her  in  his  will.  They  not  only  belong  to  the 
class  of  persons  named  by  the  statute  as  disqualified,  but  appear 
to  come  within  the  reason  of  the  rule  of  exclusion  established  by  the 
statute,  because  such  testimony  is  of  statements  of  a  deceased  per- 
son in  their  favor,  and  is  not  allowable,  especially  where  there  is  no 
other  means  of  showing  what  the  testator  did  say,  or  of  contradict- 
ing the  witnesses. 

Petition  by  Florence  Atwood,  by  her  guardian,  Amelia  A. 
Sutton,  in  the  matter  of  the  estate  of  Millen  Atwood,  deceased. 
The  executors  and  others  appealed. 

Bichards  &  Richards,  for  the  appellants. 

Brown,  Henderson  ft  King,  for  the  respondent. 

5  ZA"N"E,  C.  J.  It  appears  from  the  evidence  in  this  record 
that  the  late  Millen  Atwood,  of  Salt  Lake  county,  made  his  last 
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will  on  the  thirtieth  day  of  September,  1890,  in  which  he  de- 
vised all  his  real  estate,  and  bequeathed  all  his  personal  prop- 
erty remaining  after  the  payment  of  his  just  debts  and  his  fu- 
neral expenses,  to  his  wife,  Relief  C.  Atwood,  and  to  his  three 
children,  Millen  M.  Atwood,  Abbie  Angenette  Sermon,  and  Rosa- 
lie Esther  Kelch;  and  that  he  died  on  the  seventh  day  of  Decern* 
ber,  of  the  same  year,  possessed  of  reel  and  personal  property; 
and  that  his  widow,  Relief,  amd  his  children  named,  are  still 
living.  It  also  appears  that  the  will  was  duly  probated,  and  that 
Florence  Atwood,  by  her  guardian,  filed  her  petition  in  the  of* 
fiee  of  tbe  clerk  of  the  probate  court  of  said  county  on  the 
thirtieth  day  of  March,  1892,  in  which  she  alleged,  with  other 
facts,  that  she  was  of  the  age  of  fifteen  years;  that  she  was  a 
daughter  and  heir  at  law  of  the  testator;  that  he  omitted  to  pro- 
vide for  her  in  his  will;  and  that  it  did  not  appear  that  such 
omission  was  intentional.  Upon  final  distribution  of  the  estate, 
she  prayed  that  the  same  portion  thereof  might  be  awarded  to 
her  that  she  would  have  succeeded  to  if  the  testator  had  died 
intestate.  The  executors,  devisees,  and  legatees  named  in  the 
will  filed  an  answer  to  the  petition,  denying  all  its  material  alle- 
gations. This  is  an  appeal  from  a  decree  granting  the  prayer 
of  the  above  petition. 

The  principal  question  presented  upon  this  appeal  for  our  con- 
sideration and  decision  arises  upon  the  ruling  of  the  lower  court 
excluding  declarations  of  the  testator  made  before,  about  the 
time  of,  and  after,  he  executed  *  his  will,  offered  to  prove  that 
the  omission  to  provide  for  the  petitioner,  Florence  Atwood, 
herein,  was  intentional.  The  petitioner  bases  her  claims  upon 
section  2677  of  the  Compiled  Laws  of  Utah  of  1888,  viz:  "When 
any  teptator  omits  to  provide  in  his  will  for  any  of  his  children, 
or  for  the  issue  of  any  deceased  child,  unless  it  appears  that  such 
omission  was  intentional,  such  child,  or  the  issue  of  such  child, 
must  have  the  same  share  of  the  estate  of  the  testator  as  if  he  had 
died  intestate,  and  succeeds  thereto  as  provided  in  the  preceding 
section.'*  The  meaning  of  this  section  is  clear.  It  declares,  in 
effect,  that  the  intent  not  to  provide  for  a  child,  or  the  issue  of 
one,  shall  not  be  inferred  from  the  omission  to  make  such  pro- 
vision in  his  will,  though  he  expressly  gives  all  his  estate  to 
heirs  or  other  persons  named.  The  statute  presumes  that  he  did 
not  intend  to  omit  to  provide  foT  a  child  not  named,  unless  it 
otherwise  appears  that  he  did.  The  statute  presumes  that  the 
omission  was  from  mental  incapacity,  or  from  inadvertence  or 
mistake.  The  presumption  of  a  want  of  intention  is  contrary  to 
the  intent  which  the  language  of  the  will  expresses,  viz.,  to  give 
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all  his  estate  to  the  persons  named.  If,  in  construing  the  lan- 
guage of  the  will  in  the  light  of  all  the  circumstances  under  which 
it  was  made,  the  court  can  say  it  provides  for  the  child,  the  stat- 
ute has  no  application.  On  the  contrary,  if,  after  construing  its 
language  under  all  such  circumstances,  the  lower  court  can  say 
the  child  is  omitted,  the  statute  does  apply,  and  raises  the  pre- 
sumption that  the  omission  was  not  intentional.  The  petitioner 
insists  that  the  intention  not  to  provide,  as  well  as  the  omission 
to  provide,  must  appear  from  the  language  of  the  instrument; 
while  the  appellants  claim  that  the  intent  to  omit  may  be  shown 
by  parol  evidence.  The  statute  does  not  siy  from  what  the  inten- 
tion to  omit  shall  appear.  The  phrase,  "unless  it  appears  that 
auch  omission.  T  was  intentional/'  must  be  held  to  signify  that 
the  intent  to  omit  must  appear  according  to  the  rules  of  evidence, 
not  contrary  to  them:  but  the  statute  does  not  indicate  the  means 
by  which  such  intent  must  appear.  As  a  part  of  the  science  of 
the  law,  rules  have  been  established  by  which  to  determine  the 
-competency,  the  relevancy,  and  the  materiality  of  evidence  of- 
fered to  prove  or  disprove  disputed  facts.  Such  facts  can  only 
be  established  in  courts  of  justice  by  such  means  as  the  rules  of 
•evidence  permit* 

The  language  of  the  testator's  will  gives  his  entire  estate,  after 
the  payment  of  his  debts,  to  his  wife  and  the  three  children  nam- 
«ed.  No  mention  or  reference  to  any  other  heir  is  made  in  it 
While  it  is  true  that  no  reference  is  made  in  the  will  to  the  peti- 
tioner, Florence,  and  that  there  is  evidence  tending  to  prove  that 
■she  was  not  the  testator's  child,  in  our  opinion  the  weight  of  the 
evidence  supports  the  finding  of  the  trial  court  that  she  was  his 
{laughter.  The  law  quoted  above  raises  the  presumption,  from 
the  absence  of  any  reference  to  her  in  the  will,  that  thei  omis- 
«on  was  not  intentional;  but  the  presumption  is  not  conclusive, 
and  it  may  be  overcome  by  legitimate  evidence.  It  is  to  overcome 
this  presumption  that  evidence  is  admissible  in  the  first  instance 
■and  afterward  to  support  it.  So  that  the  evidence  is  not  ad- 
mitted to  aid  the  lower  court  in  the  construction  of  the  will.  It 
is  admitted  solely  to  rebut  the  presumption  which  the  law  raises. 
It  is  admitted  for  the  sole  purpose  of  rebutting  a  prima  facie  pre- 
emption raised  by  the  statute,  contrary  to  the  intent  which  the 
language  of  the  will  expresses.  The  statute  presumes  that  the 
testator  did  not  mean  what  he  said,  while  the  evidence  offered 
aays  he  did.  Taylor,  in  his  work  on  Evidence,  distinguishes  the 
rule  regulating  the  admission  of  parol  evidence  to  rebut  legal 
presumptions  from  those  excluding  8  such  testimony  to  aid  the 
court  in  the  construction  of  wills  or  contracts,  as  follows:  "With 
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the  view  of  clearly  understanding  the  subject  under  discussion, 
it  is  essentia]  to  distinguish  between  more  legal  presumptions  and 
rules  of  construction,  because,  while  the  former  may  be  rebutted, 
and,  if  rebutted,  supported  also  by  parol  evidence,  no  evidence 
can  be  received  on  either  side  if  the  court,  by  construction,  can 
arrive  at  a  conclusion  respecting  the  meaning  of  the  instrument": 
2  Taylor  on  Evidence,  sec.  1231.  The  statute  quoted  does  not 
state  a  rule  of  construction,  but  a  rule  of  presumption.  It  does 
not  contradict  or  vary  the  language  of  the  will  or  its  meaning. 
It  is  offered- to  show  that  the  testator  meant  what  his  language 
expressed.  The  evidence  is  offered  to  rebut  the  presumption 
which  the  statute  raises  that  he  did  not  mean  what  he  said. 

In  the  discussion  of  the  rules  respecting  the  admission  of  ex- 
trinsic evidence  as  to  wills,  Abbott  says:  "The  considerations  to 
which  I  have  adverted,  however,  it  will  be  seen,  do  not  militate 
against  evidence  impeaching  or  disproving  the  validity  of  the 
testamentary  act,  nor,  on  the  other  hand,  against  evidence  tend- 
ing to  show  that  the  intention  was  really  just  what  it  expressed 
on  the  face  of  the  will":  Abbott's  Trial  Evidence,  132.  We  .are 
of  the  opinion  that  the  presumption  raised  by  the  statute,  that 
the  omission  by  a  testator  to  provide  for  any  of  his  children  was 
not  intentional,  may  be  rebutted  by  extrinsic  evidence,  whether 
of  declarations  of  the  testator,  or  collateral  facts  showing  the  in* 
tention  of  the  testator  to  have  been  that  which  the  language  of 
the  will  expresses:  Taylor  on  Evidence,  1043-1046;  1  Greenleaf 
on  Evidence,  sec.  299.  The  law  was  so  determined  by  the  su- 
pieme  court  of  the  late  territory  of  Utah,  under  a  statute  sub- 
stantially the  same  as  the  one  quoted  above,  in  the  case  of  Cou- 
lam  v.  Doull,  4  Utah,  267,  and  affirmed  by  the  supreme  court  of 
the  •  United  States:  Coulam  v.  Doull,  133  U.  S.  216.  The  same 
doctrine  is  announced  in  Converse  v.  Wales,  4  Allen,  512;  Lo- 
rieux  v.  Keller,  5  Iowa,  196;  68  Am.  Dec.  696;  Wilson  v.  Fosket, 
6  Met.  400;  39  Am.  Dec.  736;  Buckley  v.  Gerard,  123  Mass.  8. 

On  the  trial  of  the  issues  raised  by  the  petition  and  answer  in 
this  proceeding,  Belief  C.  Atwood,  the  widow  of  the  deceased, 
devisee  and  legatee  under  the  will,  and  Millen  M.  Atwood,  Abbie 
A.  Sermon,  and  Rosalie  E.  Kelch,  children  of  the  teetaitor,  also 
devisees  and  legatees,  testified  to  certain  conversations  with  the 
testator,  before  and  after  the  will  was  executed,  in  which  he 
stated  that  the  petitioner,  Florence,  was  not  his  child,  and  that 
he  did  not  intend  to  provide  for  her  in  his  will.  These  state- 
ments were  excluded  by  the  court,  and  the  respondents  to  the 
petition  excepted  to  the  ruling  of  the  court,  and  assign  it  as 
error.    This  assignment  of  error  raises  the  question,  Were  such 
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legatees  and  devisees  competent  witnesses,  under  "An  act  amend- 
ing subdivision  3  of  section  3877  of  the  Compiled  Laws  of  Utah 
of  1888,  relating  to  witnesses,"  in  force  March  7, 1894?    Subdivi- 
sion 3  of  section  3877  of  the  Laws  of  1888,  which  the  act  of 
March  7, 1894,  proposes  to  amend,  is  as  follows:  "The  following 
persons  cannot  be  witnesses:  .  •  .  .  Parties  or  assignors  of  par- 
ties to  an  action  or  proceeding,  or  persons  in  whose  behalf  an 
action  or  proceeding  is  prosecuted,  against  an  executor  or  admin- 
istrator upon  a  claim  or  demand  against  the  estate  of  a  deceased 
person,  as  to  any  matter  of  fact  occurring  before  the  death  of  6uch 
deceased  person,  and  equally  within  the  knowledge  of  both  the 
witness  and  the  deceased  person."    This  subdivision  applied  only 
to  contentions  between  estates  of  deceased  persons  and  other  par- 
ties, not  to  contentions  between  heirs,  legatees,  or  devisees  as  to 
their  respective  interests  in  such  estates,  xo  and  rights  thereto. 
While  the  act  of  1894  professes  to  be  an  amendment  of  subdi- 
vision 3  of  the  statute  of  1888,  it  covers  its  entire  subject,  and  is 
more  comprehensive.    It  is  as  follows:  "A  party  to  any  civil  ac- 
tion, suit,  or  proceeding,  and  any  person  directly  interested  in 
the  event  thereof,  and  any  person  from,  through,  or  under  whom 
such  party  or  interested  person  derives  his  interest  or  title,  or 
any  part  thereof,  when  the  adverse  party  in  such  action,  suit,  or 
proceeding  claims  or  opposes,  sues  or  defends  as  guardian  of  any 
insane  or  incompetent  person,  or  as  the  executor  or  administra- 
tor, heir,  legatee,  or  devisee  of  any  deceased  person,  or  as  guard- 
ian, or  assignee  or  grantee,  directly  or  remotely,  of  such  heir, 
legatee  or  devisee  as  to  any  statement  by,  or  transaction  with, 
such  deceased,  insane,  or  incompetent  person,  or  matter  of  fact 
whatever,  which  must  have  been  equally  within  the  knowledge 
of  both  witness  and  such  insane,  incompetent,  or  deceased  per- 
son, unless  such  witness  be  called  to  testify  thereto  by  such  ad- 
verse party,  so  claiming  or  opposing,  suing,  or  defending  in  such 
action,  suit,  or  proceeding."    This  act  may  be  mare  easily  under- 
stood with  respect  to  the  case  in  hand  by  omitting  a  part  of  its 
language:   "A  party  to  any  .  •  .  .  proceeding,  .  .  .  .  when  the 
adverse  party  claims  or  opposes  ....  as  heir,  legatee,  or  devisee 
of  any  deceased  person,  ....  person  as  to  any  statement  by 
such  deceased  ....  person  ....  which  must  have  been  equal- 
ly within  the  knowledge  of  ...  .  the  witness  and  such   .... 
deceased  person,  unless  such  witness  be  called  by  such  adverse 
party." 

The  petitioner  was  heir.  The  parties  opposing  were  heirs, 
legatees,  and  devisees.  The  statements  were  by  the  testator,  and 
expressed  an  intention  not  to  provide  for  the  petitioner  in  his 
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will,  and  were,  in  effect,  favorable  ri  to  his  heirs  named  in  the 
will,  and  unfavorable  to  the  petitioner.  Such  intent  was  not 
equally  within  the  knowledge  of  the  witnesses  and  the  deceased 
testator,  it  is  true.  But  the  witnesses  belonged  to  the  class  of 
persons  named  by  the  statute  as  disqualified;  and  they  appear 
to  be  within  the  reason  of  the  rule  of  exclusion  established  by 
the  statute,  because  they  were  testifying  to  statements  of  a  de- 
ceased person  made  in  their  favor.  There  is  no  other  means  of 
showing  what  the  testator  did  say,  or  of  contradicting  the  wit- 
nesses. We  are  of  opinion  that  there  was  no  error  in  the  ruling 
of  the  court  in  excluding  the  statements  of  the  witnesses  named 
above.  We  see  no  legitimate  objection  to  the  competency  of 
the  other  witnesses  called  by  the  appellants,  or  to  their  testimony,, 
because  of  irrelevancy  or  immateriality,  or  otherwise. 

For  the  reasons  stated,  the  decree  of  the  court  b~low  is  reversed, 
with  costs,  and  that  court  is  directed  to  grant  a  new  trial. 

Miner,  J.,  and  Street,  district  judge,  concur. 

WILLS-CHILD  OMITTED  —  EVIDENCE  —  STATUTES.— Parol 
evidence  is  admissible  in  some  of  the  states  to  show  that  a  child  wa» 
Intentionally  omitted  from  a  wUl:  See  monographic  note  to  Wilson* 
v.  Fosket,  89  Am.  Dec.  743,  on  the  rights  of  a  child  or  issue  uninten- 
tionally omitted  from  a  will;  note  to  Whittemore  ▼.  Russell,  6  Am.. 
St  Rep.  203.  In  other  states,  It  has  been  definitely  determined  that 
parol  evidence  Is  inadmissible  to  show  whether  or  not  a  testator's- 
omission  of  any  of  his  children  or  their  issue  was  Intentional,  and. 
that  the  question  must  be  determined  by  the  will  itself:  Notes  to* 
Wilson  y.  Fosket,  39  Am.  Dec.  743;  Lurle  v.  Radnitzer,  57  Am.  St, 
Rep.  162;  Hill  Y.  Hill  7  Wash.  409. 
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INJUNCTION— TRESPASSES— FOUNDATION  OP  EQUITY 
JURISDICTION.— The  foundation  of  the  Jurisdiction  of  a  court  of 
equity  to  issue  injunctions  to  restrain  trespasses  is  the  probability 
of  irreparable  injury,  the  inadequacy  of  pecuniary  compensation,  and 
the  prevention  of  a  multiplicity  of  suits,  where  the  rights  of 
numerous  persons  are  Involved. 

INJUNCTION  —  IRREPARABLE  INJURY— COMPLAINT.— 
A  complaint  for  an  Injunction  upon  the  ground  of  irreparable  injury 
must  show  affirmatively  why  the  injury  is  irreparable,  or  allege 
facts  which  wiU  justify  that  reasonable  conclusion;  otherwise  the 
Injunction  will  be  refused. 

INJUNCTION— TRESPASS— ACQUISITION  OP  EASEMENT 
OR  SERVITUDE.— In  a  complaint  to  restrain  the  construction  of  a 
ditch  across  barren,  rocky,  uncultivated,  and  comparatively  value- 
less land,  and  the  laying  of  pipes  therein,  an  allegation  that  the 
trespass  will  ripen  Into  an  easement  unless  enjoined,  forms  no  basis 
for  injunctive  relief  pending  the  final  hearing,  as  no  such  easement 
or  servitude  can  be  acquired,  except  by  the  consent  or  acquiescence 
of  the  plaintiff. 
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INJUNCTION— IRREPARABLE  INJURY-WHAT  IS  NOT.- 
The  digging  of  a  trench,  and  the  laying  of  a  pipe  line  therein,  across 
plaintiff's  land,  which  is  rocky,  barren,  vacant,  and  comparatively 
valueless,  is  not  such  an  Irreparable  injury  as  to  justify  the  Issuance 
•f  an  Injunction,  where  It  appears  that  the  damages,  If  any,  are 
rely  nominal;  that  the  defendant  Is  solvent  and  able  to  respond 
damages;  and  that  proceedings  have  been  taken,  under  the  stat- 
f,  for  condemnation. 

INJUNCTION  TO  RESTRAIN  TRESPASS.— It  is  not  usual  to 
an  injunction  to  restrain  a  trespass  merely  because  it  is  such, 
without  showing  that  the  property  trespassed  upon  has  some  pecu- 
lar  value  that  could  not  admit  of  due  recompense,  or  that  It  would 
1*  destroyed  by  repeated  or  continuous  acts  of  trespass. 

INJUNCTION— SETTLED  RIGHT  OF  COMPLAINANT- 
ADEQUATE  REMEDY  AT  LAW.— An  injunction  will  not,  ordina 
■fly,  be  granted  when  the  right  of  the  complainant  is  doubtful,  and 
ftas  sot  been  settled  at  law;  and,  even  when  it  has  been  so  settled, 
as  Injunction  will  not  be  granted  when  the  remedy  at  law  Is  ade- 
quate, 

INJUNCTION  —  IRREPARABLE  INJURY  —  ADEQU  A  TV 
REMEDY  AT  LAW.— It  must  depend  upon  the  circumstances  of 
each  particular  case  as  to  when  injuries  shall  be  regarded  as  irrep- 
arable at  law;  and  no  Injunction  will  issue  unless  there  is  cause  to 
Iter  substantial  and  serious  damage,  for  which  courts  of  law  could 
tarnish  no  adequate  remedy. 

INJUNCTION— LOSSES  TO  BE  CONSIDERED.— If  the  grant- 
tog  of  an  Injunction  would  necessarily  cause  great  loss  to  the  de- 
fendant, a  loss  disproportionate  to  the  injuries  sustained  by  the 
plaintiff,  that  fact  should  be  considered  in  determining  whether  the 
application  should  be  granted*  and,  In  some  cases,  it  would  justly 
lave  great  weight. 

INJUNCTION— LOSSES— SETTING  ASIDE  RESTRAINING 
ORDER.— If  the  continuance  of  a  temporary  restraining  order  until 
the  tearing  of  an  application  for  an  injunction  Is  likely  to  work 
great  injury  to  the  defendant,  without  corresponding  benefits  to  the 
plaintiff,  and  the  latter  has  his  remedy  in  damages,  such  order 
should  be  set  aside. 

Action  by  James  McGregor  against  the  Silver  King  Mining 
Cojapany.  The  defendant  undertook  to  dig  a  trench  across  the 
plaintiffs  mining  lands,  and  justified  the  act  under  condemna- 
tion proceedings  authorized  by  statute.  The  defendant  appealed 
from  an  order  granting  a  temporary  injunction. 

Dickson,  Ellis  ft  Ellis,  for  the  appellant 

Movie,  Zane  ft  Coetigan,  and  Marshall  ft  Rayle,  for  the  re- 
spondent. 

49  PTCH  CURIAM.  The  plaintiff  in  this  case  alleges  that  he 
if  t%e  owner  of  certain  mining  claims  named  in  the  complaint; 
thai  on  the  sixteenth  day  of  October,  1895,  the  defendant  com- 
pany entered,  with  a  large  force  of  men,  upon  the  mining  claims 
of  plaintiff,  dug  a  trench  thereon  for  the  purpose  5°  of  laying  a 
pipe  line  in  said  trench  across  the  surface  of  said  claims,  and 
threatened  to  maintain  the  same,  which  trespass,  plaintiff  claims, 
mill  ripen  into  an  easement,  cause  a  cloud  upon  plaintiff's  title, 
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and  a  multiplicity  of  suits,  unless  enjoined;  and  asks  a  restraining 
order  and  judgment.    The  defendant  files  its  answer,  admitting 
that  it  entered  npon  the  claims  as*  aforesaid,  and  dug  the  tnench 
and  laid  the  pipe  line  across  the  surface  of  said  claims,  which 
were  rocky,  barren,  and  of  no  value  whatever,  for  the  purpost 
of  maintaining  the  same  across  said  land  of  the  plaintiff;  denies 
the  damage,  trespass,  force,  irreparable  injury,  and  easement  al- 
leged; denies  its  intention  to  construct  said  pipe  line  across  said 
land  of  the  plaintiff,  which  lies  between  the  defendant's  water 
supply,  in  Thayne's  mine  and  tunnel,  and  its  mining  works  below, 
except  by  virtue  of  condemnation  proceedings  begun  and  em- 
eluded  under  section  2788  of  the  Compiled  Laws  of  Utah  of  1838; 
as  amended,  wherein  damages  were  awarded  and.  tendered  the 
plaintiff,  which  damages  he  refused  to  accept;  and  alleges  that 
it  had  a  right  to  construct  said  pipe  line,  in  order  to  carry  water, 
which  was  necessary  to  operate  its  said  mine,  from  Thayne's  tun- 
nel and  mining  claim,  which  it  owned,  to  the  defendant's  mine; 
that  said  water  supply  was  the  only  source  of  supply  for  water 
to  its  mine,  and  the  same  could  not  be  operated  without  said 
water;  that  at,  before,  and  since  the  time  in  question,  it  had  own- 
ed, operated,  and  developed  the  Silver  King  Mines,  and  was  the* 
engaged  in  working,  operating,  and  extracting  ores  therefrom, 
and  employed  over  one  hundred  and  fifty  men  for  that  purpose; 
that  defendant  is,  and  for  many  months  last  past  has  been,  de- 
sirous of  conducting  said  water  by  means  of  a  pipe  line  from  said 
source  to  its  said  Silver  King  mines;  that  owing  to  the  topography 
of  the  country  between  said  Thayne  mining  claim,  and  the  tun- 
nel 51  thereon,  and  the  said  Silver  King  mines,  it  is  not  practic- 
able to  construct  a  pipe  line  for  the  carrying  of  said  water  from 
said  Tnayne  tunnel  to  said  Silver  King  Mines  without  crossing 
the  said  mining  claims  of  the  said  plaintiff;  that  the  surface,  and 
the  whole  of  the  surface,  of  said  mining  claims  of  the  said  plain- 
tiff is  rocky  and  barren,  and  that  a  trench  or  a  pipe  line  across 
said  lands  would  not  result  in  any  damage  to  said  plaintiff;  that 
the  defendant,  being  unable  to  obtain  the  consent  of  said  plain- 
tiff to  construct  said  trench  and  pipe  line  over  and  across  said 
lands  of  said  plaintiff  by  offering  to  pay  full  compensation  to  said 
plaintiff  for  said  right  of  way  for  such  trench  and  pipe  line  over 
said  lands  of  said  plaintiff,  and  for  all  injury  that  might  be  dme 
thereto,  proceeded,  under  the  provisions  of  an  act  of  the  legis- 
lature aforesaid,  to  construct  the  same;  that  the  plaintiff  will 
suffer  no  irreparable  or  other  damage  by  the  running  of  said  pipe 
line;  that  the  defendant  is  solvent,  and  able  to  pay  any  sum  plain- 
may  recover  as  damages;  and  that  the  plaintiff  has  a  remedf 
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at  law.  Upon  the  hearing  the  court  granted  an  interlocutory  in- 
junction enjoining  the  defendant  from  digging  of  said  trench, 
and  from  laying  a  pipe  line  therein,  and  from  continuing  to  main- 
tain any  trench  or  pipe  line  upon  said  McGregor  consolidated 
group  of  mines.    From  this  order  this  appeal  is  taken. 

Defendant  assigns  as  error  the  making  of  said  order,  and  that 
the  proofs  do  not  establish  facts  which  constitute  any  ground  of 
equitable  relief,  and  because  all  the  equities  of  the  bill  were  de- 
nied in  the  answer,  and  a  complete  defense  affirmatively  inter- 
posed under  the  statutes  of  Utah  in  relation  to  eminent  domain. 
The  plaintiff  takes  issue  upon  this  contention,  and  claims  that 
section  2788  of  the  Compiled  Laws  of  Utah  of  1888,  as  amended, 
under  which  the  condemnation  proceedings  were  had,  is  uncon- 
stitutional **  and  the  condemnation  sought  was  not  for  public 
use,  and  was  not  necessary.  In  this  somewhat  collateral  proceed- 
ing, we  are  not  disposed  to  discuss  the  constitutional  question 
here  presented,  as  the  result  must  depend  upon  other  questions. 
The  foundation  of  the  jurisdiction  of  a  court  of  equity  to  issue 
injunctions  to  restrain  trespasses  is  the  probability  of  irreparable 
injury,  the  inadequacy  of  pecuniary  compensation,  and  the  pre- 
vention of  a  multiplicity  of  suits,  where  the  rights  of  numerous 
persons  are  involved.  It  is  not  sufficient  that  the  complaint  al- 
leges that  the  injury  would  be  irreparable,  when  that  is  the 
ground  of  equitable  relief.  But  the  plaintiff,  in  addition  there- 
to, should  affirmatively  show  by  its  complaint  why  it  would  be  so, 
or  allege  facts  which  will  justify  that  reasonable  conclusion; 
otherwise,  the  extraordinary  remedy  by  injunction  should  not  be 
allowed.  The  allegation  in  the  complaint  that  the  defendant 
may  or  will  acquire  an  easement  in  the  land  proposed  to  be  cov- 
ered by  the  pipe  line,  under  the  circumstances  in  this  case,  is 
sufficiently  answered  by  the  fact  that  no  such  easement  or  servi- 
tude could  be  acquired,  except  by  consent  or  acquiescence  of  the 
plaintiff,  and  in  any  event  forms  no  basis  for  injunctive  relief 
pending  the  final  hearing:  Washburn  on  Easements*  4th  ed., 
aecs.  86,  110,  111;  Thorn  v.  Sweeney,  12  Nev.  251.  And  the 
•digging  of  a  trench  and  pipe  line  across  plaintiff's  lots,  which  are 
alleged  to  be  rocky,  barren,  vacant,  and  comparatively  valueless, 
is  not  such  an  irreparable  injury  as  to  justify  this  extraordinary 
remedy  by  injunction,  when  taken  in  connection  with  all  the 
other  facts  in  the  case.  Ordinarily,  this  remedy  by  injunction 
will  not  be  exercised  when  the  right  of  the  complainant  is  donbt- 
ful,  and  has  not  been  settled  at  law.  Even  when  it  has  been 
settled,  an  injunction  will  not  be  granted  when  the  remedy  at 
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law  is  adequate:  Waldron  t.  Marsh,  5  Cal.  119;  Real  m  Del 
Monte  etc.  Min.  Co.  v.  Pond  etc.  Min.  Co.,  23  Cal.  83;  Thorn  v. 
Sweeney,  12  Nev.  251. 

But  when  the  title  is  not  disputed,  or  has  been  settled  by  an 
action  at  law,  and  the  plaintiff  is  shown  to  be  liable  to  irrepa- 
rable injury  by  continued  acts  of  trespass,  or  such  acts  will  result 
in  the  destruction  of  his  property,  then  the  fact  that  the  defend- 
ant is  willing  and  able  to  pay  for  the  damage  is  immaterial,  for 
in  such  a  case  there  is  no  means  of  determining  whether  the  value 
would  compensate  the  plaintiff  for  its  destruction.  While  this 
is  so  in  such  cases,  yet  if  no  appreciable  injury  will  arise  by  the 
acts  done  or  threatened  to  be  continued,  it  does  not  follow  that 
the  same  rule  prevails,  as  a  matter  of  course,  in  cases  where  the 
title  or  right  is  in  dispute.  Injunctions  are  not  usually  granted 
to  restrain  a  trespass,  merely  because  it  is  such,  without  showing 
the  property  itself  trespassed  upon  has  some  peculiar  value  that 
could  not  admit  of  due  recompense,  or  that  it  would  be  destroyed 
by  repeated  or  continuous  acts  of  trespass. 

This  alleged  threatened  continuation  of  the  trespass  by  contin- 
uing the  pipe  line  over  the  plaintiff's  land  is,  therefore,  the  prin- 
cipal ground  upon  which  the  injunction  may  have  been  granted. 
All  the  allegations  in  the  complaint  are  denied,  so  far  as  they 
are  material,  except  the  ownership  of  the  claims  in  question,  and 
the  trespass  alleged  is  attempted  to  be  justified  upon  proceedings 
taken  under  the  statute  for  condemnation.  The  title  or  right  of 
the  defendant  to  lay  its  pipe  line  is,  therefore,  in  dispute.  The 
damages,  if  any,  in  laying  the  pipe  line,  are  not  shown  to  be 
more  than  merely  nominal.  The  defendant  is  shown  to  be 
operating  a  mine,  with  one  hundred  and  fifty  men  employed. 
The  land  over  which  the  pipe  line  would  run  is  alleged  to  be 
rocky  and  barren,  and  is  not  shown  to  be  54  of  any  particular 
value.  Whether  or  not  the  plaintiff  will  suffer  any  material 
damage  at  all  is  in  dispute.  It  is  not  disputed  that  the  defend- 
ant is  solvent,  and  able  to  pay  any  damages  recovered.  The  de* 
fendant  alleges  that  it  has  no  other  source  of  supply  of  water  to 
its  mine  and  works  than  that  flowing  from  the  Thayne  tunnel 
and  lake.  Damages  awarded  by  the  commissioners  for  the  tak- 
ing of  such  land  under  the  statute  have  been  found,  and  tendered 
to  the  plaintiff,  and  such  tender  refused.  "It  is  not  enough  that 
the  injury  complained  of  is  merely  nominal,  theoretical,  or  is 
apprehended,  even  though  an  action  at  law  might  be  maintained; 
but,  to  justify  the  interposition  of  this  summary  power  of  a  court 
of  equity,  there  must  be  a  cause  to  fear  substantial  and  serious 
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damage,  for  which  courts  of  law  could  furnish  no  adequate  rem- 
edy." K  the  granting  of  an  injunction  would  necessarily  cause 
a  gTeat  loss  to  the  defendant  pending  the  hearing  on  the  merits — 
a  loss  altogether  disproportionate  to  the  injury  sustained  by  the 
plaintiff — that  fact  should  be  considered  in  determining  whether 
the  application  should  be  granted,  and  in  some  cases  would  justly 
have  great  weight.  Courts  of  equity  will  not  ordinarily  exorcise 
this  summary  and  extraordinary  power  when  substantial  justice 
can  be  done  by  courts  of  law,  or  by  such  other  means  as  the 
court  may  exercise  in  order  to  prevent  injustice  during  the  in- 
terval preceding  a  final  heariDg  on  the  merits:  Thorn  v.  Sweeney, 
12  Nev.  251;  Wood  v.  Sutclilf,  2  Sim.,  N.  S.,  163;  42  Eng.  Ch. 
165;  Bassett  v.  Salisbury  Mfg.  Co.,  47  N.  H.  437;  Bigelow  v. 
Hartford  Bridge  Co.,  14  Conn.  565;  36  Am.  Dec.  502;  Wason  v. 
Sanborn,  45  N.  H.  170;  High  on  Injunctions,  sees.  459-483;  2 
Story's  Equity  Jurisprudence,  925;  Jerome  v.  Boss,  7  Johns.  Ch. 
334;*  11  Am.  Dec,  484. 

In  Bassett  v.  Salisbury  Mfg.  Co.,  47  N.  H.  437,  the  court  says: 
'The  power  to  grant  injunctions  to  prevent  injustice  has  always 
been  regarded  as  peculiar  and  extraordinary.  It  is  not  controlled 
by  ordinary  and  technical  **  rules,  but  the  application  for  its 
exercise  is  addressed  to  the  conscience  and  sound  discretion  of 
the  court.  Ordinarily,  it  will  not  be  exercised  when  the  right 
of  the  complainant  is  doubtful,  and  has  not  been  settled  at  law; 
and,  even  when  it  has  been  so  settled,  an  injunction  will  not  be 
granted  when  the  remedy  at  law  is  adequate.  It  is  not  enough 
that  an  injury  merely  nominal  or  theoretical  is  apprehended, 
even  although  an  action  at  law  might  be  maintained  for  it;  but, 
to  justify  the  interposition  of  this  summary  power,  there  must  be 
cause  to  fear  substantial  and  serious  damage,  for  which  courts 
of  law  could  furnish  no  adequate  remedy.  When  injuries  shall 
be  regarded  as  irreparable  at  law  must  depend  upon  the  circum- 
stances of  the  particular  case.  If  the  injury  be  trivial,  as  by 
....  raising  the  water  of  a  river  a  few  inches  upon  its  rocky 
shore,  doing  him  no  appreciable  or  serious  damage,  equity  would 
not  ordinarily  interfere  by  injunction,  even  in  cases  where  the 
right  has  been  established  at  law;  for  the  power  is  extraordinary 
in  its  character,  and  is  to  be  exercised,  in  general,  only  in  places 
of  necessity,  and  when  the  court  can  see  that  other  remedies  are 
inadequate  to  do  justice  between  the  parties,  and  even  then  it 
is  to  be  exercised  with  great  care  and  discretion.  If  the  granting 
of  an  injunction  would  necessarily  cause  great  loss  to  the  defend- 
ant— a  Iosb  altogether  disproportionate  to  the  injuries  sustained 
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by  the  plaintiff — that  fact  should  be  considered,  in  determining 
whether  the  application  should  be  granted,  and  in  Borne  cases 
it  would  justly  have  great  weight.  It  has  often  been  supposed 
that  when  the  right  has  been  established  at  law  the  plaintiff  would 
be  entitled  to  an  injunction  as  a  matter  of  course;  and  this  mis- 
apprehension has  arisen,  probably,  from  the  fact  that,  in  a  large 
number  of  cases,  injunctions  have  been  refused  upon  the  expresB 
ground  that  the  title  of  the  plaintiff  had  not  been  established  ** 
at  law,  leaving  room  for  inference  that  if  it  had  been  so  estab- 
lished the  injunction  would  have  been  issued.  This,  however,  is 
clearly  not  the  doctrine  of  courts  of  equity,  for  they  will  not  or- 
dinarily exercise  this  summary  and  extraordinary  power  when  sub- 
stantial justice  can  be  done  by  courts  of  law/9  The  doctrine 
announced  in  this  case  is  fully  supported  by  the  following  au- 
thorities: Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  565;  36  Am. 
Dec.  502;  Wason  t.  Sanborn,  45  K  H.  170;  Blake  v.  Brooklyn, 
26  Barb.  301;  Murray  v.  Knapp,  42  How.  Pr.  462;  62  Barb.  566; 
Kicodemus  v.  Nicodemus,  41  Md.  537;  Weigel  v.  Walsh,  45  Mo. 
660;  Bechtel  v.  Carslake,  11  N.  J.  Eq.  244;  Catching  v.  Terrell, 
10  Ga.  578;  Wooding  v.  Malone,  30  Ga.  980;  1  High  on  Injunc- 
tions, sees.  459,  483;  Eden  on  Injunctions,  231;  2  Story's  Equity 
Jurisprudence,  925,  928;  Thorn  v.  Sweeney,  12  Nev.  251. 

It  appears  to  us  that  to  continue  the  restraining  order  until 
the  hearing  may  work  great  injury  to  one  of  the  parties,  without 
corresponding  benefit  to  the  other,  and  that  the  plaintiff  has  his 
remedy  in  damages.  If  it  is  finally  decided  that  the  law  is  consti- 
tutional, and  the  proceedings  regular,  then  the  plaintiff  will  be 
bound  by  the  decree  made  by  the  arbitrators;  otherwise  he  will  be 
entitled  to  recover  damage?  for  whatever  injury  he  has  sustained 
by  reason  of  the  acts  complained  of.  The  restraining  order  ap- 
pealed from,  granting  the  injunction  pendente  lite,  is  set  aside 
and  reversed. 

Miner,  J.,  and  Ritchie  and  Street*  district  judges,  concur. 


INJUNCTION  AGAINST  TRESPASS  will  be  granted  where  the 
Injury  is  Irreparable,  or  where  adequate  relief  cannot  be  granted  at 
law,  or  where  the  trespass  goes  to  the  destruction  of  the  property,  or 
where  it  Is  necessary  to  prevent  a  multiplicity  of  suits,  or  where  the 
trespasser  is  Insolvent:  Notes  to  Carney  v.  Hadley,  37  Am.  St.  Rep. 
108;  Kellogg  v.  King,  55  Am.  St.  Rep.  82.  But  a  mere  trespass  of  or- 
dinary character,  either  upon  the  person  or  property,  will  not  be 
enjoined:  Mobile  v.  Louisville  etc.  R.  R.  Co.,  84  Ala.  115;  5  Am.  St 
Rep.  342.  To  authorize  an  injunction,  it  must  be  a  case  of  mischief 
and  of  irreparable  ruin  to  the  property  in  the  character  in  which 
It  has  been  enjoyed:  Jerome  v.  Ross,  7  Johns.  Ch.  315;  11  Am.  Dec. 
484.    No  Injunction  will  be  granted  where  the  damage  that  will  be 
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4one  Is  very  small:  Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  5C5;  3ft 
Am.  Dec  602;  Quackenbush  y.  Van  Riper,  3  N.  J.  Eq.  350;  29  Am. 
Dec.  716.  A  bill,  to  justify  an  injunction  In  case  of  trespass,  in  addi- 
tion to  an  allegation  that  complainant  baa  no  adequate  remedy  at 
law  and  that  his  damage  will  be  Irreparable,  must  also  allege  such 
facto  as  will  enable  the  court  to  determine  whether  or  not  his  al- 
leged injury  will  be  irreparable:  Indian  River  etc.  Co.  v.  East  Coast 
etc.  Co.,  28  Fla.  387;  29  Am.  St  Rep.  258.  It  must  be  shown  how  and 
why  it  will  be  so:  Note  to  Godfrey  y.  Black,  7  Am.  St.  Rep.  546;  and 
the  plaintiff  b  title  must  be  established  at  law,  or  admitted:  Carney 
y.  Hadley,  32  Fla.  344;  37  Am.  St.  Rep.  101;  note  to  Lewis  y.  North 
Kingstown.  27  Am.  St  Rep.  727;  Roath  v.  DriscoU,  20  Conn.  533;  52 
Am.  Dec.  352;  Lyerly  v.  Wheeler,  Busb.  Eq.  207;  59  Am.  Dec  596. 
The  imposition  of  an  additional  burden  upon  an  owner's  land  enti- 
tles him  to  damages  as  well  as  to  an  injunction:  Note  to  Lynch  y. 
Metropolitan  etc.  Ry.  Co.,  26  Am.  St  Rep.  533.  For  two  elaborate 
notes  on  injunctions  against  trespass,  see  Jerome  v.  Ross,  U  Am. 
Dec.  498-507;  Smith  y.  Gardner,  53  Am.  Rep.  346-355. 

INJUNCTION— IRREPARABLE     INJURY— ADEQUATE     REM- 
EDY  AT  LAW.— An  injunction  Is  not  the  proper  remedy  when  the 
applicant  has  an  adequate  remedy  at  law:  Note  to  Janesville  v.  Car- 
penter, 20  Am.  St  Rep.  135;  but  it  is  where  the  injury  Is  irreparable: 
Note  to  Carney  ▼.  Hadley,  37  Am.  St  Rep.  108.    It  ought  not  to  issue 
if  the  injury  is  comparatively  small,  and  may  be  compensated  In 
damages:  Quackenbueh  v.  Van  Riper,  3  N.  J.  Eq.  350;  29  Am.  Dec 
716;  Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  565;  36  Am.  Dec.  5<»2. 
An  injury  is  not  irreparable  so  as  to  Justify  an  injunction  against  1U 
continuance  if  it  is  susceptible  of  being  compensated  in  damages: 
Richard's  Appeal,  57  Pa.  St  105;  98  Am.  Dec.  202;  Puckette  v.  Hicks, 
39  La.  Ann.  901;  4  Am.  St.  Rep.  242.    As  to  what  is  a  reparable  in- 
jury, see  Troe  v.  Larson,  81  Iowa,  649;  35  Am.  St  Rep.  336;  Puckette 
y.  Hicks,  39  La.  Ann.  901;  4  Am.  St  Rep.  242.    Illustrations  of  rep- 
arable and  irreparable  injuries  are  given  in  the  monographic  notes  to 
Dudley  v.  Hurst  1  Am.  St  Rep.  374-379,  on  irreparable  injury  within 
the  meaning  of  the  law  of  injunctions,  and  Jerome  v.  Ross,  11  Am. 
Dec.  498-507,  on  injunction  against  trespass.    An  injury  caused  by 
constructing  a  ditch  across  a  rocky,  barren,  and  uncultivated  tract  of 
land  is  not  Irreparable:  Note  to  Dudley  v.  Hurst,  1  Am.  St  Rep.  3V&. 
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NEGOTIABLE  INSTRUMENTS  —  DEFENSE— PROOF  BY 
PAROL,  THAT  COMAKER  WAS  ONLY  A  SURETY.— In  a  suit  on 
a  promissory  note,  it  Is  competent  for  one  of  two  makers  to  aver 
affirmatively  In  his  answer,  and  to  prove  by  parol,  that  he  signed 
the  note  as  surety,  and  that  he  was  discharged  by  an  extension  of 
time,  granted,  without  his  knowledge  or  consent,  to  the  principal 
debtor  by  the  payee,  who  had  knowledge  that  one  mnker  was  merely 
surety  for  the  other.  It  is,  therefore,  error  to  exclude  such  evidence, 
as  It  does  not  vary  the  terms  of  a  written  contract  or  change  Its 
legal  effect.  The  rights  of  a  surety  arise  out  of  the  circumstances 
of  the  case,  and  do  not  depend  upon  the  written  instrument 

SURETYSHIP— RELEASE  OP  SURETY  ON  NOTE  BY  EX- 
TENDING TIME  OF  PAYMENT.— After  the  payee  of  a  promissory 
note  signed  by  two  persons  as  makers  has  knowledge  that  one  of 
them  is  merely  surety  for  the  others,  the  law  does  not  permit  him 
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to  enter  Into  a  new  agreement  with  the  principal  debtor  to  extend 
the  time  of  payment,  or  to  do  any  other  act  to  continue  the  liability 
of  the  surety,  without  his  consent;  and;  if  he  does  so,  the  surety  is 
discharged. 

NEGOTIABLE  INSTRUMENTS— DEFENSE— COMAKER  AS 
PKINClPALr-FAKOL  PROOF  OF  SURETYSHIP.— If  a  person  signs 
a  note  as  maker,  but  is,  in  fact,  a  surety,  and  there  is  nothing  on  the 
face  of  the  note  to  show  his  true  relation,  he  will  be  treated  and  con- 
sidered as  a  principal,  with  respect  to  all  who  have  no  notice  of  the 
suretyship;  but,  whenever  it  is  material  in  his  defense  to  an  action 
against  him  on  the  note,  he  may  aver,  and  prove  by  parol  evidence, 
that  he  made  the  note  merely  as  surety,  without  consideration,  and 
that  such  fact  was  known  to  the  plaintiff  before  the  equities,  through 
which  such  evidence  became  admissible,  arose. 

Action  on  a  promissory  note,  brought  by  Granville  Gillett 
against  Thomas  E.  Taylor.  The  defendant  appealed  from  a  judg- 
ment for  the  plaintiff. 

Bichards  &  Richards,  for  the  appellant. 

Barlow  Ferguson,  fox  the  respondent 

***  BABTCH,  J.  This  is  a  suit  upon  a  promissory  note, 
dated  April  1,  1891,  and  signed  by  John  W.  Taylor  and  the  ap- 
pellant herein.  The  defendant,  having  set  up  an  affirmative  de- 
fense, offered  to  prove  that,  although  the  appellant  signed  the 
note  as  principal,  he  was  in  fact  only  a  surety;  that  he  received 
no  part  of  the  money  for  which  the  note  was  given,  or  any  con- 
sideration for  its  execution  or  delivery;  that  at  or  shortly  after 
its  maturity  the  plaintiff,  without  the  knowledge  or  consent  of 
the  appellant,  extended  the  time  of  payment  for  a  valuable  con- 
sideration; and  that  the  plaintiff,  at  the  time  he  accepted  the 
note,  knew  that  this  appellant  was  only  a  surety.  This  offer  was 
rejected,  and  the  proof  of  defendant  limited  to  an  express  agree- 
ment between  the  payee  and  makers,  or  either  of  them,  that  the 
payee  had  accepted  Thomas  E.  Taylor  as  a  surety.  The  note  was 
drawn  up  in  the  singular  form,  and  there  is  no  word  of  descrip- 
tion attached  to  either  signature.  It  appears  that,  after  the  note 
became  due,  John  "W.  Taylor,  the  real  principal,  asked  the  plain- 
tiff for  further  time,  which  was  granted,  and  a  new  note  accepted 
for  the  loan,  without  the  knowledge  of  the  appellant.  It  is  also 
shown  that  the  appellant's  signature  did  not  appear  on  the  new 
note.  The  court  instructed  ihe  jury  that  the  only  question  in 
the  case  was  whether  or  not  there  was  an  express  agreement  be- 
tween the  plaintiff  and  John  W.  Taylor  that  the  new  note,  intro- 
duced in  evidence,  was  accepted  by  the  plaintiff  in  payment  of 
the  old  note.  The  burden  was  thus  upon  the  appellant  to  show, 
not  that  he  was  a  surety  within  the  knowledge  of  the  payee  when 
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he  accepted  the  note,  but  that  there  was  an  *•*  express  agree- 
ment between  the  principal  maker  and  the  payee  whereby  the 
payee  accepted  the  appellant  as  a  surety. 

Counsel  for  the  appellant  insist  this  was  contrary  to  law,  and 
the  first  question  which  we  will  consider  is  whether,  upon  suit 
brought  on  a  promissory  note,  it  is  competent  for  one  of  two 
makers  to  aver  affirmatively  in  his  answer,  and  prove  by  parol, 
that  he  signed  the  note  as  surety,  and  that  he  was  discharged  by 
an  extension  of  time  given  to  the  principal  debtor  by  the  payee 
with  knowledge  of  the  suretyship.    The  great  importance  of  this 
question  must  be  conceded,  because  of  its  bearings  on  business 
relations;  and  that  there  has  been  some  confusion  in  the  authori- 
ties regarding  such  a  defense  must  be  admitted.    This  doubtless 
arose  from  the  fact  that  some  of  both  the  English  and  American 
courts  entertained  doubts  whether  such  a  defense  could  avail  in 
a  court  of  law.    In  Pooley  v.  Harnidine,  7  £1.  ft  B.  431,  Mr.  Jus- 
tice Coleridge,  holding  such  a  defense  good  in  equity,  said:  "In 
the  more  recent  cases  at  law,  however,  the  rule  in  question  has 
apparently  been  treated  as  arising  out  of  the  original  contract 
with  the  creditor;  and,  if  this  was  a  plea  of  a  legal  defense,  we 
would  probably  have  felt  bound  by  those  authorities,  and  have 
left  it  to  a  court  of  error  to  consider  the  whole  question,  taking 
into  their  consideration  whether  the  same  rule  in  audi  matters 
ought  not  to  exist  in  courts  of  law  and  equity,  and  to  decide,  if 
there  be  a  difference,  what  the  rule  should  be.    As  we  are,  haw- 
ever,  called  upon  to  deal  with  this  case  as  if  we  were  sitting  in  a 
court  of  equity,  we  think  we  ought  to  decide  it  according  to  what 
we  believe  to  be  the  doctrine  in  courts  of  equity."    In  Rees  v. 
Berrington,  2  Ves.  Jr.  540,  Lord  Loughborough  said  that  the 
form  of  the  security  forced  these  cases  into  equity,  because,  when 
they  were  bound  105  jointly  and  severally,  the  surety  could  not 
aver,  by  pleading,  that  he  was  bound  as  surety.    And  Mr.  Chief 
Justice  Spencer,  in  King  v.  Baldwin,  17  Johns.  384,  8  Am.  Dec. 
415,  disagreeing  with  this  proposition,  said:  "Now,  we  could  not 
assent  to  his  lordship's  proposition  that  the  fact  of  a  man's  being 
bound  as  a  security  could  not  be  averred  at  law,  if  it  became  ma- 
terial to  a  legal  inquiry;  for  we  understood  the  rules  of  evidence 
to  be  the  same  in  both  courts,  and  we  in  vain  sought  for  the 
principle  which  allowed  the  inquiry  in  a  court  of  equity  and  de- 
nied it  in  a  court  of  law."    In  Artcher  v.  Douglass,  5  Dcnio, 
509,  Mr.  Chief  Justice  Beairdsley,  delivering  the  opinion  of  the 
court,  said:   "The  fact,  when  ascertained,  if  sufficient  in  equity, 
is  equally  valid  as  a  legal  defense.    The  doubt  is  as  to  the  recep- 
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tion  of  parol  evidence  to  prove  the  fact  in  a  court  of  law'*:  Strong 
▼.  Foster,  17  Com.  B.  201;  Pintard  v.  Davis,  21  N.  J.  L.  632;  47 
Am.  Dec  172;  People  v.  Jansen,  7  Johns.  332;  5  Am.  Dec.  275. 
The  main  objection  urged  against  such  a  defense  at  law  ap- 
pears to  be  that  it  is  an  attempt  to  vary  the  terms  of  a  written 
instrument;  but,  if  this  objection  be  sound,  it  will  obtain  equally 
in  equity,  because  at  law  and  in  equity  the  same  general  rules 
of  evidence  are  applied.  It  is  true  that,  in  an  action  at  law,  the 
terms  of  a  written  instrument  cannot  be  varied  by  parol  evidence; 
but  this  is  equally  true  in  an  action  in  equity,  except  in  cases 
where  an  action  or  defense  is  maintained  under  some  recognized 
head  of  equity  jurisdiction.  It  seems  difficult  to  ascertain  a  good 
reason  why,  in  a  case  of  the  character  under  discussion,  a  court 
of  law  should  reject  evidence  which  would  be  admissible  in  a 
court  of  equity.  Whatever  distinction  may,  under  the  old  sys- 
tem, have  obtained  respecting  the  admission  of  evidence  at  law 
and  in  equity,  it  cannot  be  maintained  in  courts  of  both  legal 
and  equitable  jurisdiction,  as  constituted  under  the  code.  With- 
out, however,  invoking  the  rules  of  equity,  it  seems  clear  19e 
that  the  evidence  admissible  under  such  a  defense  does  not  vary 
the  terms  of  a  written  instrument,  nor  change  the  legal  effect 
thereof.  The  requirement  that  the  payee,  with  knowledge  of  the 
suretyship  existing  between  the  comakers,  shall  not  do  any  act, 
without  the  knowledge  and  consent  of  the  surety,  which  will 
prejudice  the  rights  of  the  surety  against  the  principal,  in  no 
way  impairs  the  obligations  of  the  contract.  It  simply  prohibits 
the  creditor  who  has  knowledge  of  the  suretyship  from  ingraft- 
ing a  new  agreement  into  the  contract  without  the  consent  of 
him  whose  rights  will  be  injuriously  affected  thereby.  Whether 
a  comaker  is  principal  or  surety,  the  contract  is  the  same.  In 
either  case  there  is  a  binding  obligation  to  pay,  and  the  presump- 
tion is,  that  all  the  makers  are  equally  liable  to  the  creditor.  This 
presumption,  however,  may  be  rebutted  by  equities  affecting  the 
creditor,  with  knowledge  of  the  true  relation  existing  between 
the  debtors  at  the  time  he  performs  the  act  by  which  he  injuri- 
ously affects  the  rights  of  the  surety.  The  rights  of  the  surety 
arise  out  of  the  circumstances  of  the  case,  and  do  not  depend 
upon  the  written  instrument.  The  fact  that  one  of  the  debtors 
is  a  surety  is  collateral  to  the  contract,  and  hence  may  be  shown 
by  extrinsic  evidence.  If  a  comaker  should  add  the  word  "sure- 
ty" to  his  signature,  such  signature  would  not  affect  the  contract, 
as  between  him  and  the  payee.  His  liability  to  pay  would  still 
be  absolute,  the  same  as  if  there  were  nothing  on  the  face  of  the 
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instrument  to  indicate  his  relation  to  the  principal  maker.  In 
either  case,  the  obligation  to  the  creditor  would  be  effectual  un- 
til, with  knowledge  of  the  relation  of  the  debtors,  the  creditor 
had  done  some  act  which  had  injuriously  affected  the  position 
and  rights  of  the  surety.  The  principal  and  surety  being  equally 
liable  to  the  payee,  the  surety  has  the  undoubted  right,  at  the 
maturity  of  the  note,  to  request  the  payee  to  enforce  payment, 
107  or  to  pay  himself,  and  then  be  placed  in  the  position  of  the 
payee,  and  be  permitted  to  sue  the  principal.  Such  a  course 
may  be  absolutely  necessary  as  a  protection  of  the  surety  against 
the  insolvency  of  the  principal  debtor.  If  the  payee,  with  knowl- 
edge of  the  suretyship,  has  voluntarily  placed  himself  in  such  a 
position  that  neither  he  nor  the  surety  can  enforce  payment, 
there  seems  to  be  no  sound  reason  why  the  payee  should  longer 
have  recourse  against  the  comaker,  because,  under  such  circum- 
stances, the  case  falls  within  the  general  doctrine  relating  to 
principal  and  surety,  whereby  the  surety  is  discharged.  The 
payee's  action  may  deprive  the  surety  of  a  valuable  right — the 
power  to  save  himself  by  bringing  suit  against  the  real  principal. 
In  such  case,  whether  the  creditor  received  the  note  with  knowl- 
edge of  the  suretyship  is  immaterial.  If  he  had  such  knowledge 
at  the  time  when  he  did  the  act  which  injuriously  affected  the 
rights  and  altered  the  position  of  the  surety,  the  surety  is  dis- 
charged. All  that  justice  to  the  creditor  requires  is,  that  such 
contract  shall  not  prejudice  his  rights  against  the  surety  until  he 
has  notice  of  the  relation  between  the  makers.  After  he  has  such 
notice,  the  law  will  not  permit  him  to  enter  into  a  new  agreement 
with  the  principal  debtor  to  extend  the  time  of  payment,  or  do 
any  act  to  continue  the  liability  of  the  surety,  without  his  con- 
sent. The  creditor  cannot  keep  the  surety  bound  beyond  the 
terms  of  his  contract  without  consulting  him,  and  this  produces 
no  inconvenience  to,  and  imposes  no  hardship  upon,  the  creditor. 
It  follows  that  evidence  is  admissible  which  shows  that  the  cred- 
itor, affected  by  knowledge  of  the  true  relation  of  the  debtors, 
has  undertaken  to  continue  the  liability  of  the  surety  beyond  the 
terms  of  his  contract,  without  his  assent,  by  a  new  agreement 
with  the  principal  debtor.  The  rule  appears  to  be  that,  where 
a  person  signs  a  note  as  maker,  but  is  in  fact  a  surety,  and  there 
is  nothing  on  198  the  face  of  the  note  to  show  his  true  relation, 
he  will  be  treated  and  considered  as  a  principal,  with  respect  to 
all  who  have  no  notice  of  the  suretyship,  but  that,  whenever  it 
is  material  in  his  defense  to  an  action  against  him  on  the  note, 
he  may  aver,  and  prove  by  parol  evidence,  that  he  made  the  note 
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merely  as  a  surety,  without  consideration,  and  that  such  fact  was 
known  to  the  plaintiff  before  the  equities  through  which  such 
evidence  became  admissible  arose. 

This  view  of  the  law,  herein  expressed,  we  think,  is  supported 
by  the  weight  of  authority,  both  in  England  and  in  this  country. 
In  Bailey  v.  Edwards,  4  Beet  &  S.  761,  Mr.  Justice  Blackburn, 
speaking  of  this  doctrine,  said:    "The  principle  has  been  im- 
ported from  the  courts  of  equity  into  those  of  law."    And  Mr. 
Justice  Coleridge,  in  Pooley  v.  Harradine,  7  EL  ft    B.  431, 
speaking  of  the  right  of  the  surety  to  pay  the  debt  when  due, 
and  to  be  subrogated  to  the  right  of  the  creditor  to  sue  the  prin- 
cipal, said:    "Now,  does  this  right  of  placing  himself,  as  it  is 
said,  in  the  shoes  of  the  creditor,  depend  on  a  prior  contract  be- 
tween the  creditor  and  surety,  or  on  an  implied  duty  of  the  cred- 
itor not  to  injure  the  surety's  rights  when  he  knows  the  relation 
subsisting  between  him  and  hid  principal?    We  do  not  see  that, 
by  the  doctrine  asserted  in  the  courts  of  equity,  the  primary  lia* 
bility  is  at  all  altered.    In  truth,  the  defense,  either  at  law  or 
in  equity,  does  not  arise  by  any  alteration  of  the  original  con- 
tract, which,  indeed,  it  assumes  and  relies  on  in  its  original 
terms,  but  that  the  creditor  cannot  fairly  or  equitably  sue  the 
surety  where,  knowing  of  the  existence  of  the  relation  of  surety- 
ship, he  has  voluntarily  tied  up  his  hands  from  proceeding 
against  the  principal/9    In  Guild  v.  Butler,  127  Mass.  386,  Mr. 
Chief  Justice  Gray  said:    "The  fact  that  one  debtor  is  surety 
for  the  other  is  no  part  of  the  contract  with  the  creditor,  but  is 
a  collateral  fact,  showing  the  relation  190  between  the  debtors, 
and,  if  it  does  not  appear  on  the  face  of  the  instrument,  this 
fact,  and  notice  of  it  to  the  creditor,  may  be  proved  by  extrinsic 
evidence/*    So,  in  Mariner's  Bank  v.  Abbott,  28  Me.  280,  Mr. 
Justice  Wells,  delivering  the  opinion  of  the  court,  said:    "Where 
the  creditor  makes  an  arrangement  with  one  of  several  debtors, 
extending  the  time  of  payment  of  the  debt,  the  others*  by  prov- 
ing that  such  arrangement  is  injurious  to  them,  because  they  are 
sureties,  do  nothing  to  impair  the  validity  of  the  original  con- 
tract, or  to  vary  its  terms.    The  original  contract  remains  in  full 
force  and  effect.    But  the  right  to  ingraft  the  new  matter  is  de- 
feated by  the  proof  of  a  relation  not  exhibited  by  the  note.    The 
testimony  to  show  that  the  defendants  were  sureties  was  prop- 
erly admitted.    It  appears  to  be  a  well-settled  rule  of  law  that, 
where  the  creditor,  by  a  contract  with  the  principal,  extends  the 
time  of  payment,  upon  a  sufficient  consideration,  without  the- 
consent  of  the  surety,  the  latter  is  discharged/'    In  Hubbard  v. 
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Gurney,  64  N.  Y.  457,  Mr.  Chief  Justice  Church  said:  "Jf  the 
word  'surety*  had  been  added  to  the  name  of  the  defendant,  it 
is  conceded  that  the  defense  sought  to  be  interposed  would  be 
available  in  any  court;  and  yet  that  word,  as  we  have  seen,  would 
not  affect  the  contract.  The  fact,  proved  by  extrinsic  evidence, 
and  that  the  creditor  had  knowledge  of  it,  is  as  potent  as  if  added 
to  the  name  of  the  surety;  and  it  is  potent,  not  in  varying  the 
contract,  but  in  imposing  certain  duties  and  obligations  upon  the 
creditor  in  his  subsequent  dealings  with  the  principal  debtor  in 
respect  to  the  contract."  So,  in  Meggett  v.  Baum,  57  Miss.  22, 
Mr.  Justice  Campbell,  delivering  the  opinion  of  the  court,  said: 
"It  has  been  the  established  doctrine  in  this  state  that  one  of 
several  makers  of  a  promissory  note  or  a  writing  obligatory  is 
not  precluded  by  the  fact  that  he  appears  on  the  instrument  to 
be  a  principal,  and  primarily  bound,  from  averring  "^  and 
proving  that  he  is  a  surety,  and  entitled  to  be  discharged  by  the 
act  of  the  creditor  in  so  dealing  with  the  principal  as  to  dis- 
charge him  as  a  surety;  and  this  is  the  constant  practice  in 
courts  of  law The  holder  of  the  paper,  having  no  knowl- 
edge except  that  imparted  by  it,  may  regard  the  parties  to  it  as 
bound  accordingly;  but,  if  he  has  knowledge  of  the  actual  rek- 
tions  between  the  parties,  he  has  no  greater  right  in  the  one  case 
than  in  the  other  to  deal  with  the  real  principal  in  such  way  as 
to  discharge  the  surety":  1  Parsons  on  Notes  and  Bills,  234; 
Wheat  v.  Kendall,  6  N.  H.  504;  Barron  v.  Cady,  40  Mich.  259; 
Harris  v.  Brooks,  21  Pick.  195;  32  Am.  Dec.  254;  Ward  v.  Stout, 
32  111.  399;  Strong  v.  Foster,  17  Com.  B.  201;  Swire  v.  Redman, 
1  Q.  B.  Div.  536;  Greenough  v.  McClelland,  2  El.  &  E.  424; 
Grafton  Bank  v.  Kent,  4  N.  H.  221;  17  Am.  Dec.  414;  Harmon 
v.  Hale,  1  Wash.  Ter.  422;  34  Am.  Sep.  816;  Orvis  v.  Newell, 
17  Conn.  97;  Rose  v.  Williams,  5  Kan.  483;  Vary  v.  Norton,  6 
Fed.  Bep.  808;  Carpenter  v.  King,  9  Met.  511;  43  Am.  Dec.  405; 
Coats  v.  Swindle,  55  Mo.  31;  Barry  v.  Ransom,  12  N.  Y.  462; 
Rees  v.  Berrington,  2  Yes.  Jr.  540;  Lauman'v.  Nichols,  15  Iowa, 
161. 

In  the  case  at  bar,  the  defense  averred,  and  offered  to  show  by 
proof,  that  while  the  appellant  had  signed  the  note  in  question 
as  maker,  he  was  in  fact  only  a  surety;  that  he  received  no  part 
of  the  money,  the  loan  having  been  made  for  the  benefit  of  his 
comaker;  and  that  the  plaintiff,  knowing  the  true  relation  which 
existed  between  him  and  his  comaker,  for  a  valuable  considera- 
tion extended  the  time  of  payment  to  the  principal  without  the 
appellant's  knowledge  or  consent.    It  is  obvious  that  the  evi- 
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dence  offered  is  admissible,  because,  if  the  facts  indicated  were 
established,  they  would  show  that  the  payee  had  undertaken  to 
continue  the  liability  of  the  appellant  beyond  the  terms  of  his 
contract,  and  this  would  be  a  complete  defense  to  the  action;  so, 
if  it  were  shown  that  the  plaintiff,  with  the  knowledge  of  the 
suretyship,  *01  had  accepted  the  new  note,  due  one  year  after 
date  thereof,  in  full  payment  of  the  old  one,  without  the  knowl- 
edge and  consent  of  the  appellant.  It  is  apparent  that  the  ex* 
elusion  of  the  evidence  in  question  was  error,  and  an  inspection 
of  the  record  shows  that  the  case  was  tried  under  a  mistaken  view 
of  the  law. 

There  are  various  errors  assigned,  but,  as  the  cause  must  be 
reversed,  a  further  discussion  is  not  deemed  necessary.  The  case 
is  reversed,  and  remanded,  with  directions  to  grant  a  new  trial 
and  proceed  in  accordance  with  this  opinion. 

Zane,  C.  J.,  and  Minor,  J.,  concur. 


NEGOTIABLE  INSTRUMENTS— APPARENT  MAKER— SURE- 
TY—PAROL  EVIDENCE.— An  apparent  maker  of  a  note  may  be 
proved,  by  parol  evidence,  to  be  a  surety:  Note  to  McDougall  v.  Wall- 
ing, 55  Am.  St.  Rep.  874;  Kulenkamp  y.  Groff,  71  Mich.  675;  15  Am. 
St  Rep.  283.  Parol  evidence  is  admissible  to  show  that  the  holder 
of  a  note  knew  that  an  apparent  principal  maker  thereof  was  merely 
a  surety:  Irvine  v.  Adams,  48  Wis.  468;  83  Am.  Rep.  817;  Harmon 
v.  Hale.  1  Wash.  422;  34  Am.  Rep.  816;  Kelly  v.  Gillespie,  12  Iowa, 
65;  79  Am.  Dec.  516. 

SURETYSHIP-EXTENDING  TIME  OF  PAYMENT— RELEASE 
OP  SURETY.— A  surety  Is  discharged  If  the  creditor,  by  a  valid  and 
binding  agreement,  without  the  assent  of  the  surety,  gives  further 
time  for  payment  to  the  principal  debtor:  Note  to  McDougall  v. 
Wailing,  55  Am.  St  Rep.  875;  monographic  note  to  Scott  v.  Fisher, 
28  Am.  St.  Rep.  601,  on  what  will  release  or  discharge  a  surety.  An 
extension  of  the  time  for  the  payment  of  a  note  releasee  a  comaker 
who  was  known  to  the  payee  to  have  signed  merely  aa  a  surety: 
Kelly  v.  Gillespie,  12  Iowa.  55;  79  Am.  Dec.  516. 
Am.  St.  Bit.,  Vol.  LX.— 59 
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Embbt  County  v.  Burreses. 

[U  Utah,  828.) 

EXECUTION  DOBS  NOT  BUN  AGAINST  A  COUNTY.— No 
execution  can  issue  upon  a  judgment  against  a  county,  unless  ex- 
pressly authorized  by  statute.  It  does  not  possess  property  liable 
to  execution  in  the  same  sense  that  an  individual  possesses  it. 

EXECUTION— COUNTIES-CONSTRUCTION  OF  STATUTE. 
A  statute  giving  a  Judgment  creditor  a  right  to  execution  and  a  stat- 
ute exempting  certain  classes  of  property  from  execution  against  a 
county  do  not  confer  the  right  to  levy  an  execution  against  the 
property  of  a  county,  if  there  is  no  statute  granting  such  right  in 
express  terms. 

COUNTIES-JUDGMENT  AS  CLAIM  AGAINST.— A  Judgment 
against  a  county,  after  a  certified  copy  of  it  is  filed,  has  the  force 
and  effect  of  an  audited  claim,  which  must  be  enforced  in  the  same 
manner  as  other  audited  claims  that  are  provided  for  by  an  applica- 
tion of  unappropriated  funds,  or  the  levy  of  a  tax,  etc.  It  cannot  be 
otherwise  enforced,  for  execution  does  not  run  against  the  county. 

Action  by  Emery  county  against  P.  C.  Burresen  and  others. 
The  plaintiff  appealed  from  a  judgment  for  the  defendants. 

W.  K.  Beed  and  Thurman  &  Wedgwood,  for  the  appellant. 

J.  W.  N.  Whitecotton,  for  the  respondents. 

■*•  MINER,  J.  Killpack  commenced  suit  in  the  justice's 
court  against  Emery  county  for  six  dollars  and  seventy-five 
cents,  claimed  to  be  due  him  from  the  county  for  fees  as  justice 
of  the  peace,  which  claim  had  been  presented  and  disallowed  by 
the  county  court,  and  twenty-five  dollars  attorney's  fees  for  try- 
ing the  case  against  the  county,  taxed  as  costs.  Killpack  re- 
covered judgment,  which,  together  with  costs,  amounted  to  fifty- 
two  dollars  and  fifty  cents.  Execution  was  issued  by  the  justice 
against  Emery  county,  whicn  was  levied  by  Burresen,  the  sheriff, 
upon  property  of  the  county,  consisting  of  scrapers,  plows,  estray 
brands,  etc.,  and  sold  the  same  to  satisfy  the  execution.  This 
action  is  brought  by  Emery  county  against  the  plaintiff  Killpack, 
who  brought  the  action,  Burresen,  the  sheriff,  who  took  the 
property,  C.  P.  Anderson,  the  justice,  and  C.  E.  Kofford,  the 
attorney,  who  advised  the  suit,  for  conspiracy  and  unlawful  con- 
version of  the  property  of  the  county,  claiming  damages  of  three 
hundred  and  twenty-four  dollars.  The  respondents  justify  upon 
the  judgment  and  execution  issued  by  the  justice  of  the  peace. 
The  respondents  obtained  judgment,  and  for  costs,  in  the  district 
court,  from  which  judgment  the  plaintiff  Emery  county  appeals. 

The  question  presented  is,  whether  the  property  of  Emery 
county  is  liable  to  be  levied  upon  and  sold  upon  execution,  in 
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•atififaction  of  a  judgment  obtained  against  Emery  county,  one 
of  the  political  divisions  of  the  state.  It  appears  that  the  claim, 
duly  itemized,  was  presented  to  the  county  court  for  allowance 
before  suit,  and  that  it  was  wholly  disallowed;  that,  after  judg- 
ment, a  certified  copy  thereof  was  filed  with  the  county  court. 
The  respondents  base  their  right  to  the  issuance,  levy,  and  **• 
sale  by  execution  upon  section  3419  of  the  Compiled  Laws  of 
Utah  of  1888,  which  gives  a  party  in  whoee  favor  judgment  is 
rendered  a  right  to  a  writ  of  execution  for  its  enforcement,  and 
upon  subdivision  10  of  section  3429  of  the  Compiled  Laws  of 
Utah  of  1888,  which  exempts  certain  specified  classes  of  prop- 
erty belonging  to  the  county,  not  included  in  the  execution  and 
sale,  from  execution.  The  nature,  objects,  and  liabilities  of  po- 
litical, municipal,  or  public  corporations,  like  a  county  in  a  state^ 
stand  upon  a  different  ground  from  private  corporations.  A 
county  is  one  of  the  political  divisions  of  the  state,  signifying 
a  community,  clothed  with  such  extensive  authority  and  politi- 
cal power  as  may  be  deemed  necessary  by  the  superior  ooutrol- 
ling  power  of  the  state  for  the  proper  government  of  its  people 
residing  within  its  borders,  and  for  the  proper  administration  of 
its  local  affairs.  A  county  can  raise  revenue  by  taxation,  make 
public  improvements,  and  defray  the  expenses  of  the  same  by 
taxation,  exercise  certain  specified  judicial  powers,  and  generally 
act  within  the  authorized  sphere  created  and  abridged  by  the 
statute  or  constitution  of  the  state.  The  power  of  taxation  fur- 
nishes the  means  by  which  it  may  pay  its  debts  and  meet  obliga- 
tions necessarily  incurred  for  the  many  purposes  of  its  existence 
and  welfare.  The  county  has  control  of  the  county  property  to 
be  used  and  disposed  of  to  promote  corporate  purposes.  It  doea 
not  possess  property  liable  to  execution  in  the  same  sense  that  an 
individual  possesses  it.  Levying  upon  and  selling  the  property 
or  revenues  of  a  county,  or  removing  it,  may  work  irreparable 
injury,  and  ruin  its  inhabitants. 

We  are  unable  to  find,  nor  has  our  attention  been  called  to, 
any  statute  in  this  state  expressly  giving  authority  to  levy  an  ex- 
ecution, and  sell  property  of  the  county  for  a  debt.  It  is  a  gen- 
eral rule  that  the  people  or  the  sovereign  8S1  are  not  bound  by 
general  words  in  a  statute  restrictive  of  a  prerogative  right,  title, 
or  interest,  unless  expressly  named:  People  v.  Herkimer,  4  Cow. 
845;  15  Am.  Dec.  379;  Leonard  v.  Brooklyn,  71  N.  Y.  498;  27 
Am.  Rep.  80;  Chicago  v.  Hasley,  25  EL  486;  Sedgwick's  Stat- 
utory and  Constitutional  Law,  337. 
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So,  it  has  been  held  that,  in  rendering  judgment  against  a  city, 
K  is  error  to  award  execution,  or  to  levy  it:  Morrison  v.  Hink- 
•on,  87  11L  588;  29  Am.  Bep.  77;  Klein  v.  New  Orleans,  99  U. 
S.  149.  It  has  also  been  held  by  this  court  that  the  board  of 
education  is  not  liable  to  the  process  of  garnishment  for  a  salary 
due  a  teacher,  and  that  the  statute  authorizing  the  garnishment 
of  corporations  only  applies  to  private  corporations:  Chamber* 
lain  v.  Watters,  10  Utah,  298;  Van  Oott  v.  Pratt,  11  Utah,  209. 

Section  3419  of  the  Compiled  Laws  of  Utah  of  1888,  giving  a 
party  in  whose  favor  judgment  is  rendered  a  right  to  execution, 
and  subdivision  10  of  section  3429,  exempting  certain  classes  of 
property  from  execution  against  a  county,  cannot  be  extended  so 
as  to  include  the  right  to  levy  an  execution  against  the  property 
of  the  county,  state,  or  municipal  organization,  in  the  absence  of 
a  statute  expressly  granting  such  right  in  express  terms.  "The 
property  of  such  public  corporations,  and  the  taxes  levied  and 
collected  for  public  purposes,  are  a  constituent  part  and  a  nec- 
essary ingredient  of  their  public  power,  and  are  no  more  liable 
to  seizure  and  sale  than  the  whole  power  itself  would  be;  and 
before  we  can  assent  to  the  proposition  that  a  political  corpora- 
tion, clothed  with  so  many  powers  and  duties  of  government,  so 
essential  to  be  sustained  by  the  exercise  of  their  rights  and  priv- 
ileges, cannot  be  secured  in  their  property  and  means  by  which 
their  functions  can  be  properly  exercised  for  the  benefit  of  the 
citizen,  we  must  see  some  positive  act  of  the  legislature  authoriz- 
ing the  issuance  of  the  writ"  We  832  cannot  admit  that  any 
individual  possesses  such  power  under  our  laws  as  would  enable 
him,  in  securing  a  private  end,  to  put  an  end  to  the  functions  of 
a  political  organization,  and  thus  disorganize  and  destroy  the 
government.  It  is  true  that  a  counity  can  sue  and  be  sued,  and 
the  rights  of  a  creditor  are  preserved  under  section  199,  page 
307,  of  1  Compiled  Laws  of  Utah  of  1888,  which  provides  as  fol- 
lows: "A  claimant  dissatisfied  with  the  rejection  of  his  claim 
or  demand,  or  with  the  amount  allowed  him  on  his  account,  may 
sue  the  county  therefor  at  any  time  within  six  months  after  the 
final  action  of  the  court,  but  not  afterward;  and  if,-  in  such  ac- 
tion, judgment  is  recovered  for  more  than  the  court  allowed,  on 
presentation  of  a  certified  copy  of  the  judgment,  the  court  must 
allow  and  pay  the  same,  together  with  the  costs  adjudged;  but 
if  no  more  is  recovered  than  the  court  allowed,  the  court  must 
pay  the  claim,  but  no  more  than  was  originally  allowed."  A 
judgment,  when  obtained  against  a  county,  under  this  act,  has 
the  effect  of  an  audited  claim  against  the  county.    It  is  condu* 
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aire  evidence  that  the  county  owes  the  money  for  which  the 
judgment  is  obtained.  The  county  court  has,  after  judgment, 
no  discretion  to  exercise  as  to  the  justice  and  legality  of  the  de- 
mand. Nevertheless,  it  appears  to  be  contemplated  by  the  stat- 
ute that,  after  judgment  has  been  obtained,  it  shall  be  presented 
to  the  county  court,  and  placed  among  the  audited  demands 
against  the  county;  and  then  it  is  made  the  duty  of  the  county 
to  allow  and  pay  the  claim,  together  with  the  costs  adjudged. 
The  payment  of  costs  is  contingent  upon  the  amount  recovered. 
It  was  evidently  intended  by  the  statute  that,  when  a  judgment 
was  obtained,  it  should  have  the  force  and  effect  of  an  audited 
demand,  and  that  the  claim  was  no  longer  open  to  contest.  The 
county  court,  after  judgment,  and  after  the  S38  filing  of  a  cer- 
tified copy  thereof  with  it,  has  no  longer  any  discretion  in  the 
premises.  The  claim  then  stands  upon  the  same  footing  as  all 
other  claims  and  demands  against  the  county,  and  is  therefore 
subject  to  all  the  conditions  and  limitations  applicable  to  other 
audited  claims,  and  payment  may  be  enforced  in  the  same  man- 
ner, and  not  otherwise.  No  execution  can  issue  upon  a  judg- 
ment against  the  county.  When  the  judgment  is  rendered,  and 
a  certified  copy  thereof  is  filed  with  the  county  court,  it  then  be- 
comes the  duty  of  the  county  court  to  apply  such  funds  in  the 
treasury  of  the  county  as  are  not  otherwise  appropriated  to  its 
payment;  or  if  there  are  no  funds,  and  the  county  court  pos- 
sesses the  necessary  power  to  levy  a  tax  for  that  purpose,  and  if 
it  fails  or  refuses  to  apply  the  funds,  or  to  exercise  the  power, 
the  plaintiff  can  then  resort  to  his  writ  of  mandamus. 

A  similar  question,  under  a  similar  statute,  has  been  before 
the  courts  of  California  and  other  states,  where  the  same  conclu- 
sion is  reached:  Aldan  v.  Alameda  Co.,  43  Cal.  270;  Emeric  v. 
Oilman,  10  Cal.  404;  70  Am.  Dec.  742;  Sharp  v.  Contra  Costa 
Co.,  34  Cal.  285;  Gilman  v.  Contra  Costa  Co.,  8  Cal.  52;  68  Am. 
Dec.  290;  Chicago  v.  Hasley,  25  111.  485  (595);  Leonard  v. 
Brooklyn,  71  N.  Y.  498;  27  Am.  Rep.  80;  High's  Extraordinary 
Remedies,  sec.  232;  Taylor  v.  County  Court,  2  Utah,  405;  Dil- 
lon on  Municipal  Corporations,  sec.  100;  Klein  v.  New  Orleans, 
99  TJ.  S.  149;  Sedgwick's  Statutory  and  Constitutional  Law, 
837;  People  v.  Herkimer,  4  Cow.  345;  15  Am.  Dec.  379. 

Upon  the  grounds  stated,  the  judgment  of  the  court  below  is 
•et  aside  and  vacated,  with  costs,  and  a  new  trial  ordered. 

Zane,  C.  J.,  and  Bartch,  J.,  concur. 

EXECUTIOtf—COUNTlKS.— No  execution  can  Issue  upon  a  Judff- 
Bent  against  a  county:  Gilman  v. Contra  Costa, 8  CaL  52;  68  Am.  Dec; 
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290,  and  monographic  note  thereto  on  the  liability  of  counties,  mode 
of  its  enforcement,  and  power  of  the  legislature  to  impair.  An  exe- 
cution cannot  issue  against  a  municipal  corporation:  Pekin  v.  Mo- 
Mahon,  154  IlL  141;  45  Am.  St  Bep.  114. 

COUNTIES  —  ENFORCEMENT  OF  CLAIMS  AGAINST.— The 
method  of  satisfying  a  Judgment  against  a  county  provided  by 
atalate  must  be  pursued :  note  to  Gilman  v.  County  of  Contra  Costa,  68 
Am.  Dec.  207.  The  California  statute  authorizes  suit  against  a 
county  but  gives  no  remedy  by  execution.  When  judgment  is  ren- 
dered against  It,  it  is  the  duty  of  the  supervisors  to  pay  the  claim 
out  of  funds  in  the  county  treasury,  provided  there  be  funds  not 
otherwise  appropriated;  or,  if  there  is  no  fund,  and  they  possess 
the  power,  they  must  levy  a  tax  for  the  purpose  of  payment;  and  if 
they  fall  or  refuse  to  pay,  or  to  levy  the  tax,  the  creditor  can  resort 
to  mandamus  against  them;  but  if  there  is  no  fund,  or  power  to  tax, 
the  legislature  must  be  invoked  for  authority:  Emeric  v.  Gilman,  10 
Cal.  404 ;  70  Am.  Dec.  742,  Compare  note  to  Gil  man  v.  County  of  Contra 
Costa,  68  Am.  Dec.  291-300;  and  monographic  note  to  Commissioners 
v.  Heaston,  55  Am.  St  Bep.  203-209,  on  the  effect  of  the  allowance 
or  rejection  of  claims  against  counties  and  other  municipal  corpora- 
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JUDGMENT-CONCLUSIVENESS  OF,  THOUGH  LAW  IS 
MISAPPLIED.— If  a  court  has  jurisdiction  to  render  judgment  in  an 
action,  which  it  does,  and  the  judgment  Is  not  reversed  or  modified,  it 
Is  binding  on  the  parties  and  their  privies,  and  conclusive  of  the 
questions  litigated,  even  though  erroneously  decided;  and,  even  where 
the  court  misapplies  the  law  as  to  any  question,  the  judgment  must* 
nevertheless,  stand  until  corrected  in  some  appropriate  way. 

JUDGMENT— PART  REMISSION— EFFECT  UPON  ASSIGN- 
OR  OF  CLAIM.— If  a  party  obtains  a  judgment  for  damages,  and 
voluntarily,  without  specifying  any  purpose,  remits  a  part  thereof, 
be  abandons  his  claim  to  the  sum  so  remitted,  and  cannot  afterward 
bring  an  action  to  recover  such  sum.  This  principle  applies  to  one 
who  has,  In  fact,  assigned  a  claim  for  the  purposes  of  an  action,  as 
well  as  to  one  who  is  a  party  of  record.  Such  remission  is,  In  effect, 
and  to  the  amount  thereof,  a  credit  on  the  judgmei  t. 

JUDGMENT  — RES  ADJU  DI  CAT  A  —  ASSIGNED  CLAIM- 
PRIVITY— ESTOPPEL  AS  TO  ASSIGNOR.— If  a  person,  having  a 
cause  of  action  against  a  railway  company  for  the  negligent  killing  of 
his  horse,  assigns  his  claim  to  another,  who  has  a  like  cause  of  ac- 
tion against  the  same  company,  and  who  sues,  setting  up  both  causes 
of  action,  one  for  the  value  of  his  own  horse,  and  the  other  to  re- 
cover as  assignee,  and  a  general  verdict  is  rendered  for  the  plain- 
tiff on  both  causes  of  action,  upon  which  judgment  is  rendered  tor 
one  entire  sum,  but,  upon  a  motion  for  a  new  trial,  the  plaintiff 
remits  a  sum  equal  In  value  to  that  claimed  for  the  assignor's 
bene,  and  the  defendant  pays  the  judgment,  the  assignor  must  be 
regarded  as  in  privity  with  the  assignee,  and  is  estopped,  in  another 
action,  brought  by  himself,  from  litigating  the  claim  for  his  own 
horse  against  the  same  defendant,  where  the  assignment  was  made 
an  issue  in  the  former  action,  was  declared  valid,  and  there  was  no 
appeal  or  reversal  of  judgment  in  that  action.  The  assignor  cannot 
be  heard  to  say  that  he  was  not  a  party  to  the  first  action,  because, 
having  been  represented  therein  by  his  assignee,  the  judgment  Is 
Just  as  binding  on  him  as  if  >"»  *»d  been  a  party  of  record. 
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Action  by  J.  B.  Hodson  against  the  Union  Pacific  Railway  to 
recover  damages  for  the  killing  of  a  horse.  The  defendant  ap- 
pealed from  a  judgment  for  the  plaintiff. 

Williams,  Van  Cott  &  Sutherland,  for  the  appellant. 

Evans  &  Rogers,  for  the  respondent. 

408  BARTCH,  J.  This  action  was  brought  to  recover  dam- 
ages for  the  negligent  killing  of  the  plaintiff's  horse  by  the  de- 
fendant. It  is  averred,  in  substance,  that  on  December  9,  1890, 
the  plaintiff  was  the  owner  of  a  certain  mare,  of  the  value  of 
seventy  dollars,  which  was  negligently  killed  by  the  defendant 
near  Layton,  Davis  county,  Utah.  After  denying  the  allegations 
4*4  of  the  complaint,  it  is  alleged  in  the  answer  that  on  or  about 
October  15,  1891,  in  an  action  pending  in  the  district  court, 
wherein  Thomas  H.  Hodson  was  plaintiff  and  this  defendant  was 
defendant,  a  judgment  was  duly  rendered  in  favor  of  said 
Thomas  H.  Hodson  and  against  the  said  defendant  for  the  value 
of  the  horse  sued  for  herein,  together  with  damages  for  another 
horse,  with  interest  from  the  time  of  the  killing,  and  for  costs  of 
suit;  that  said  Thomas  H.  Hodson  obtained  said  judgment  for 
the  horse  sued  for  herein  as  assignee  of  the  plaintiff  in  this  ac- 
tion; that  by  said  judgment  it  was  ascertained  and  adjudged  that 
said  Thomas  H.  Hodson  was  such  assignee  of  the  plaintiff  herein; 
and  that  afterward,  in  1891,  the  defendant  fully  paid  and  satis- 
fied said  judgment.  At  the  trial  of  this  cause,  the  defendant  in- 
troduced in  evidence,  without  objection,  the  record  of  the  former 
trial,  from  which  record  it  appears  that  the  same  subject  matter 
herein  was  in  controversy  therein,  and  that  the  assignment  by 
this  plaintiff  of  his  interest  in  the  value  of  the  horse  sued  for 
herein  to  the  plaintiff  in  that  suit  was  made  an  issue  both  in  the 
pleadings  and  proof  in  that  suit,  and  was  submitted  to  the  jury, 
who  returned  a  verdict  in  favor  of  the  plaintiff  therein,  and 
against  the  defendant,  for  one  entire  sum,  including  damages 
and  interest,  of  two  hundred  and  eighty-one  dollars  and  seventy 
cents,  although  there  were  two  hoises  sued  for,  and  there  being 
two  separate  counts  in  the  complaint,  one  for  the  value  of  a 
horse  by  right  of  ownership,  and  the  other  (being  the  one  in  con- 
troversy herein)  by  right  of  assignee.  It  further  appears  from 
such  record  that  the  court  entered  judgment  in  favor  of  the 
plaintiff  therein,  in  accordance  with  raid  verdict,  and  that, 
thereafter,  upon  the  hearing  of  defendant's  motion  for  a  new 
trial,  the  plaintiff,  by  his  counsel,  in  open  court,  remitted  from 
the  verdict  the  sum  of  seventy-three  dollars  and  five  cents, 
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whicih  was  the  amount  4°5  of  the  principal  and  interest  for  the 
second  cause  of  action,  being  the  cause  on  which  this  suit  is 
founded,  and  on  which  the  plaintiff  has  recovered  judgment 
against  the  defendant  for  the  sum  of  ninety-one  dollars  and 
forty  cents  and  costs.  It  also  appears  that  the  assignment  was 
made  by  the  plaintiff  in  this  case  with  the  intention  that  an  ac- 
tion should  be  brought  for  the  value  of  the  horse  in  question. 
Such  are  the  pleadings  and  the  material  evidence  on  which  the 
appellant  relies  to  release  itself  from  the  obligation  created  by 
the  judgment  in  this  suit. 

The  only  question  which  is  necessary  to  be  considered  on  this 
appeal  is,  whether  the  former  judgment  on  the  second  cause  of 
action  is  a  bar  to  this  suit,  and  operates  as  an  estoppel  to  an- 
other judgment  for  the  same  cause  of  action.  We  thi:  \  this 
must  be  decided  in  the  affirmative.  There  is  no  question  that 
the  court  in  the  former  suit  had  jurisdiction  to  render  thrx  judg- 
ment, and  the  judgment  has  never  been  reversed  or  modifLd.  It 
is  therefore  binding  on  the  parties  and  their  privies,  and  conclu- 
sive of  the  questions  litigated,  even  though  erroneously  decided. 
The  question  whether  the  plaintiff  in  this  suit  had  assigned  his 
interest  in  the  subject  matter,  on  which  the  second  cause  of  ac- 
tion in  that  suit  was  based,  to  the  plaintiff  in  that  suit*  was  an 
issue  therein,  and  the  court  held  that  he  had  assigned  his  inter- 
est. This  being  so,  he  cannot  now  be  heard  to  say  that  he  was 
not  a  party  to  that  suit,  because,  having  been  represented  here- 
in by  his  assignee,  the  judgment  is  just  as  binding  on  hL  as  if 
he  had  been  a  party  of  record.  Having  litigated  his  claim  in  the 
former  suit,  and  obtained  judgment,  which  has  neither  t  -n  re- 
versed nor  modified,  he  is  estopped  from  again  litigating  the 
same  claim  against  the  same  defendant.  To  hold  otherwise 
would  be  to  permit  a  person  to  assign  his  claim  for  the  purpose 
of  an  action  thereon  40<i  by  the  assignee,  and  after  finaj  judg- 
mcnt,  unreversed,  allow  him,  if  he  should  desire  the  experiment, 
to  commence  another  suit  against  the  same  defendant  •  a  the 
same  cause  of  action,  to  be  proved  by  the  same  testimony.  The 
law  does  not  recognize  such  experiments.  The  plaintiff  in  this 
case  must  be  regarded  as  in  privity  with  the  plaintiff  in  the  for- 
mer, because  the  judgment  establishes  the  fact  of  the  assign- 
ment, whether  right  or  wrong,  and  identity  of  the  causes  of  ac- 
tion having  been  established,  and  the  judgment  in  the  former 
action  having  been  rendered  in  conformity  with  a  general  verdict 
on  the  whole  cause,  the  plaintiff  in  this  action  is  bound  by  the 
judgment  in  the  former,  in  the  absence  of  a  reversal  or  modifi- 
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cation  thereof.  That  judgment  is  conclusive,  not  only  between 
the  same  parties,  bnt  also  their  privies,  of  every  question  decided; 
and,  if  the  court  misapplied  the  law  as  to  any  question,  the  judg- 
ment mg^t  nevertheless  stand  until  corrected  in  some  appropriate 
way:  Freeman  on  Judgments,  sees.  S49,  272;  Herman  on  Es- 
toppel, sees.  107,  108,  247;  Black  on  Judgments,  sec.  609;  State 
t.  Hayes,  14  Utah,  118;  Powell  v.  Applegate,  152  U.  S.  327; 
Claflin  v.  Fletcher,  7  Fed.  Rep.  851;  Godding  v.  Colorado 
Springs  Live  Stock  Co.,  4  Colo.  App.  114;  Elder  v.  Frevert,  1ft 
Nev.  446. 

The  fact  that  at  the  hearing  of  the  motion  for  a  new  trial  in 
the  former  action  the  plaintiff,  by  his  counsel,  remitted  from 
the  judgment  an  amount  equal  to  the  sum  claimed  in  the  second 
cause  olfaction  is  immaterial,  and  does  not  militate  against  the 
force  aEjl  effect  of  the  judgment,  in  the  absence  of  any  under- 
standing or  agreement  between  the  parties,  so  far  as  appears 
from  t$a  record,  as  to  what  effect  such  remission  should  have. 
That  judgment  was  an  entirety  on  the  whole  cause  of  action, 
and  the  remission  of  a  part  thereof,  without  specifying,  by  agree- 
ment or  otherwise,  for  what  purpose  it  was  made,  40T  simply  had 
the  effect  of  crediting  the  defendant  with  the  amount  remitted 
on  the  judgment.  Where  a  party  obtains  a  judgment  for  dam- 
ages, and  voluntarily,  without  specifying  any  purpose,  remits  a 
part  thereof,  he  abandons  his  claim  to  the  sum  so  remitted,  and 
may  not  afterward  bring  an  action  to  recover  such  sum.  This  is 
so  as  to  a  person  who  has  in  fact  assigned  a  claim  for  the  purposes 
of  an  action,  as  well  as  to  one  who  is  a  party  of  record.  If,  in  the 
former  action,  the  plaintiff  and  his  assignor  did  not  wish  to  abide 
by  the  judgment  as  to  the  second  cause  of  action,  they  had  the 
light  to  dispose  of  such  cause,  either  by  withdrawal  thereof,  or 
by  submission  to  nonsuit,  or  in  some  other  proper  way,  before 
the  ju<it  itaent  was  pronounced.  Having  failed  to  do  so.  this 
plaintiff  cannot  now  be  heard  to  complain.  The  record  shows 
nothing;  which  entitles  him  to  maintain  this  suit.  The  judg- 
ment is  reversed  and  remanded,  with  directions  to  the  court  be- 
low to  dismiss  the  action. 

Zane,  C.  J.,  and  Hart,  J.,  concur. 

JUDGMENT  — CONCLUSIVENESS  OF-PARTIES  AND  PRI- 
VIES.—A  Judgment  of  a  court  having  jurisdiction  of  the  cause  and 
parties  Is  conclusive  upon  parties  and  privies  In  all  courts  until  re- 
versed by  a  court  having  jurisdiction  for  that  purpose,  however  er- 
roneous it  may  be:  Note  to  Tadlock  v.  Bcctes,  73  Am.  Dec.  217;  Mor- 
rill v.  Morrill,  20  Or.  06;  23  Am.  St.  Rep.  05;  note  to  Hunter  v.  Ruff, 
68  Am.  St  Rep.  932;  and  protects  the  plaintiff  in  enforcing  it:  Peck 
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t.  McLean,  36  Minn.  228;  1  Am.  St.  Rep.  665.  It  Is  conclusive,  In  all 
subsequent  controversies  between  the  same  parties  or  their  privies, 
depending  on  the  same  point  or  question:  Notes  to  Doty  v.  Brown,  53 
Am.  Dec.  366;  Young  v.  Byrd,  46  Am.  St.  Bep.  466.  It  is  conclusive 
as  against  parties  and  privies  on  all  questions  adjudicated  by  It: 
Barrick  v.  Horner,  78  Md.  253;  44  Am.  St  Bep.  283.  The  principle  of 
estoppel  by  Judgment  includes  all  persons  who  are  substantially  par- 
ties, although  not  parties  to  the  record:  Notes  to  Curtis  v.  Bradley, 
48  Am.  St  Bep.  191:  Hill  v.  Bain,  2  Am.  St  Bep.  877.  A  judgment 
obtained  in  good  faith  is  as  conclusive  upon  privies  as  upon  the 
parties  themselves:  Notes  to  Hill  v.  Bain,  2  Am.  St  Bep.  878;  Ben- 
simer  v.  Fell,  29  Am.  St.  Bep.  792.  A  judgment  Is  conclusive  as  to 
Issues  raised  and  determined  between  parties  on  the  same  side  of  the 
cause:  Nave  v.  Adams,  107  Mo.  414;  28  Am.  St  Bep.  421.  A  Judgment 
for  a  part  of  one  entire  demand  is  a  conclusive  bar  to  any  other  suit 
for  another  part  of  the  same  demand:  Bullard  v.  Thorpe,  66  Vt  599; 
44  Am.  St  Bep.  867.  Under  statutes  authorizing  the  assignee  of  a 
chose  in  action  to  sue  in  his  own  name,  the  judgment  rendered  in 
such  an  action  is  binding  on  the  assignor,  so  that  the  debtor  cannot 
be  exposed  to  a  second  action:  Note  to  Collins  v.  Lottos,  34  Am.  Dec 
723. 


Heoht  v.  Metzleb. 
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DAMAGES-FRAUD  IN  EXCHANGE  OF  REAL  ESTATE- 
OFFER,  IN  OPEN  COURT,  TO  SELL  AND  CONVEY  BACK.— If 
two  parties  agree  to  exchange  lands,  but  one  is  deceived  by  the  false 
representations  of  the  other  as  to  the  value,  location,  and  rentals  of 
the  property  he  receives  in  exchange,  and  which  he  has  not  exam- 
ined, and  sues  to  recover  damages  for  the  fraud  and  deceit,  an  offer 
by  defendant,  in  open  court,  to  sell  and  convey  back  to  the  plain- 
tiff the  property  received  of  him,  for  less  than  one-fifth  of  the  dam- 
ages claimed,  and  for  less  than  one-sixth  of  its  value  as  originally 
agreed  upon,  an  offer  in  open  court  to  tender  a  deed  for  the  same  on 
payment  of  the  money,  and  an  offer  to  give  time  on  stated  pay- 
ments, should  not  be  allowed  to  stand,  as  it  is  not  a  method  recog- 
nised by  law  for  proving  value,  and  it  is  error  for  the  court  to  per- 
mit it  to  stand.  The  right  of  damages,  in  such  a  case,  is  absolute 
upon  the  happening  of  the  wrong,  and  nothing  but  the  act  of  the 
injured  party  can  release  it.  Such  an  offer  might  well  prejudice  fhe 
plaintiff  before  the  jury;  and,  besides  this,  where  no  fraud  or  deceit 
is  alleged,  in  the  pleadings,  as  to  the  lands  received  of  the  plain- 
tiff, the  value  of  that  land  Is  not  in  issue,  so  far  as  It  affects  the 
question  of  damages.  The  plaintiff  is,  therefore,  entitled  to  the 
benefit  of  his  bargain,  and  the  jury  has  no  right  to  fix  a  new  price 
on  the  plaintiff's  land,  where  it  has  already,  without  deception,  been 
fixed  by  the  parties. 

FBAUD-EXPBEiSSION  OF  OPINION— VALUE.— The  mere 
expression  of  opinion,  estimate,  or  judgment  of  the  value  of  prop- 
erty, even  if  false,  does  not,  as  a  rule,  constitute  actionable  fraud. 

FBAUD  OB  MISREPRESENTATION— WHEN  ACTION- 
ABLE.— A  false  statement  concerning  a  fact  material  to  a  contract 
and  which  is  influential  in  producing  it,  constitutes  actionable  fraud 
or  misrepresentation. 

FRAUD— MISREPRESENTATION  AS  TO  RENTALS.— A  will- 
ful misrepresentation  by  one  who  exchanges  land,  that  the  rental 
from  the  property  given  in  exchange  is  greater  than  it  really  la,  Is 
when  relied  upon  by  the  other  party,  an  actionable  fraud. 
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FKAUD— MISREPRESENTATION  AS  TO  LOCATION  OF 
IiAND.— A  willful  misrepresentation  by  one  who  exchanges  land, 
that  the  property  given  in  exchange  is  high  and  dry,  and  located  in  a 
particular  place,  and  which  operates  to  the  injury  of  the  other  party, 
is,  when  relied  upon  by  the  latter,  without  an  inspection  of  the 
premises,  an  actionable  fraud. 

DAMAGES-FRAUD  IN  EXCHANGE  OF  REAL  ESTATE.— 
In  an  action  for  fraud  and  deceit  in  the  sale  or  exchange  of  real 
estate,  the  measure  of  damages  is  the  difference  between  the  actual 
value  of  the  land  as  it  would  have  been  if  as  represented  and  as  It 
actually  was. 

Action  by  Charles  Hecht  against  Joseph  Metzler  to  recover 
damages  for  fraud  and  deceit  in  an  exchange  of  lands.  The 
plaintiff  appealed  from  a  judgment  for  the  defendant. 

Maginni8  &  Weber  and  J.  N.  Kimball,  for  the  appellant. 

E.  M.  Allison  and  Evans  &  Rogers,  far  the  respondent. 

410  MINER,  J.  On  August  1,  1893,  at  Denver,  Colorado, 
appellant  and  respondent  exchanged  real  estate  by  written  con- 
tract, which  was  afterward  executed  by  interchange  of  deeds  of 
conveyance.  By  the  terms  of  the  written  contract,  appellant 
agreed  to  exchange  3,250  acres  of  land  in  Colorado,  at  a  stipu- 
lated price  of  $30  per  acre,  and  some  personal  property,  for  four 
pieces  of  property  belonging  to  respondent  in  Ogden,  Utah.  The 
price  of  the  Ogden  property  was  not  fixed  in  the  contract,  but 
was  fixed  in  the  deeds  of  conveyance.  Plaintiff  alleged  in  his 
complaint  that  the  price  of  each  piece  of  Ogden  property  was 
fixed  and  represented  by  the  defendant  at  the  following  stated 
sums  in  the  negotiations  which  culminated  in  the  written  con- 
tract: One  piece  of  the  Ogden  property  consisted  of  residence 
property  on  the  corner  of  Washington  avenue  and  Twenty-first 
street,  valued  at  $10,000,  and  represented  by  the  defendant  to 
be  renting  at  $240  per  year.  The  second  piece  was  business 
property  on  the  corner  of  Twenty-third  street  and  Washington 
avenue,  of  the  value  of  $60,000,  and  was  represented  by  the  de- 
fendant to  be  producing  a  rental  of  $4,000  a  year.  The  third 
piece  consisted  of  a  vacant  lot  on  Twenty-eighth  street  and 
Washington  avenue  valued  at  $16,000;  The  fourth  piece  con- 
sisted of  a  number  of  lots  and  a  piece  of  unplatted  ground  in 
South  Ogden,  known  as  "Central  Park  Annex  to  the  City  of  Og- 
den/' valued  at  $33,000,  and  represented  by  the  defendant  to  be 
sufficient  to  cut  into  100  full-sized  building  lots,  and  situated 
southeast  of  the  Pingree  avenue  schoolhouse,  and  that  they  were 
high,  dry,  and  smooth,  were  full  lots,  accessible  to  the  streets, 
***  and  with  buildings  built  up  around  them.    Plaintiff  alleges 
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that  the  representations  as  to  the  value,  location,  and  rental  of 
said  lots  were  false,  and  known  to  be  false  by  the  defendant, 
and  that  the  lots  conveyed  were  not  the  lots  sold,  and  that  he 
relied  upon  the  representations  as  being  true,  and  made  the 
exchange  in  reliance  thereon.  Plaintiff  also  claims  thai  the  de- 
fendant went  over  and  examined  the  Colorado  property,  but  that 
he  (the  plaintiff)  never  examined  the  Ogden  property  with  a 
view  of  purchasing  it;  that  he  saw  the  first  three  descriptions 
named,  but  was  not  shown  the  lots  in  question,  and  had  no  in- 
formation as  to  the  rental  of  the  improved  property,  except  what 
he  obtained  from  the  defendant,  as  aforesaid,  before  the  contract 
was  made.  The  answer  denied  the  allegations  in  the  complaint; 
alleged  that  the  Colorado  property  was  not  worth  to  exceed  $15,- 
000,  and  offered  to  reconvey  and  deliver  the  whole  thereof  for 
$15,000;  that  the  plaintiff  had  inspected  the  lots  and  property 
in  question  before  the  exchange  was  consummated;  and  denied 
that  the  value  inserted  in  the  Ogden  deed  was  fictitious. 

This  action  was  brought  to  recover  damages  for  fraud  and  de- 
ceit, and  the  measure  of  damages  relied  upon  was  the  difference 
between  the  actual  value  of  the  several  pieces  of  Ogden  property 
as  it  was  and  what  it  would  have  been  worth  had  the  represen- 
tations been  true.  After  the  plaintiff's  attorney  had  made  his 
opening  statement  to  the  jury,  and  before  the  trial  proceeded, 
the  attorney  for  the  defendant  made  the  following  opening  state- 
ment to  the  jury:  "That  we  right  here  and  now  offer  to  deed 
that  ranch  to  Mr.  Ilecht  for  the  sum  of  $15,000,  when  he  is  ask- 
ing for  a  judgment  of  $85,000,  and  keeps  the  Ogden  real  estate. 
We  right  here  say  now  to  the  gentleman  that  claims  he  has  been 
damaged  in  the  sum  of  4ia  $85,000,  that  here  and  now  we  do  in 
our  testimony,  and  have  in  our  answer,  said,  Take  the  ranch  at 
$15,000.'  Maginnis:  I  object  to  his  making  a  statement  of  that 
kind  to  the  jury.  (Objection  overruled.  Exception.)  Allison: 
....  I  desire  to  say  in  that  connection,  before  the  verdict,  for 
fear  that  it  may  be  replied  that  the  gentleman  has  not  got  $15,- 
000  in  ready  cash,  we  will  give  him  time  on  the  account  for  which 
he  can  have  that  ranch.  He  can  pay  part  in  cash  and  the  rest  on 
time.  Maginnis:  I  suppose  we  have  our  exception  to  that  state- 
ment? Allison:  We  have  the  deeds  in  our  possession,  and  we 
tender  them  a  deed  of  that  ranch  conveying  this  property  to  him 
in  the  presence  of  the  jury,  where  he  is  asking  $85,000  damages. 
We  offer  to  convey  that  ranch  and  all  the  personal  property  to 
him  for  $15,000,  and  in  addition  to  that —  Maginnis:  We  want 
this  taken  down,  and  note  an  exception.    Court:  I  don't  know 
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what  the  gentleman  means  by  offering  a  deed  here.    Allison:  We 
propose  to  keep  our  offer  good  during  the  whole  trial.    Court:  I 
think  they  have  a  right  to  do  that    Maginnis:  Counsel  has  no 
right  in  the  opening  statement  to  get  matter  before  the  jury  that 
the  court  could  not  admit  at  another  stage  of  the  case.    I  would 
like  the  remarks  noted,  and  take  an  exception  to  them.    I  would 
like  to  see  those  deeds,  please.    Allison:  The  name  of  Mr.  Hecht 
is  not  in  them,  but  we  will  have  it  inserted.    Maginnis:  This  is 
a  deed  from  Stowe.    Allison:  We  said  in  our  answer  that  we 
would  convey  it  or  cause  it  to  be  conveyed.    He  has  not  got  a 
deed  back  from  the  gentleman  who  owns  it,  and  will  produce  an 
abstract  showing  that  the  gentleman  now  owns  the  ranch.    Ma- 
ginnis: He  has  got  a  deed  signed  by  Theodore  Stowe.    I  simply 
call  attention  to  the  fact  to  show  how  loose  this  matter  is.    We 
don't  know  who  Stowe  is,  whether  his  warranty  is  any  good,  who 
he  is,  or  4,J*  what  he  is,  whether  he  is  responsible,  or  whether  he 
is  married,  or  whether  his  wife  joins  with  him  in  the  deed — 
Court:  It  don't  make  any  difference  if  you  don't  accept  it.    Ma- 
ginnis: Counsel  has  no  right  to  make  the  statement.    Counsel 
is  dealing  improperly  in  this  case.    Court:  Is  it  claimed  that 
there  was  any  money  paid?    Maginnis:  No,  sir;  it  was  an  agreed 
price.    Court:  Was  there  anything  else  than  an  exchange?    Was 
there   a   money   consideration?     Allison:  No,    sir.     Maginnis: 
There  was  personal  and  real  property  on  our  side.    Court:  No 
notes  and  no  mortgages?    Maginnis:  None,  except  assumed.  We 
desire  now  an  exception  to  allowing  counsel  to  make  this  state- 
ment.    Court:  I  think  the  statement  may  stand.     (Exception  by 
plaintiff.)"    The  appellant  now  contends  that  the  offer  to  sell 
to  appellant  the  Colorado  property  for  $15,000  at  the  time  of  the 
trial,  May  10,  1895,  and  the  tender  of  a  deed  from  respondent's 
grantee,  upon  payment  of  $15,000,  in  the  presence  of  the  jury, 
and  the  remarks  and  order  of  the  court  in  permitting  the  offer  to 
stand  against  his  objection  and  protest,  were  error. 

The  price  of  the  Colorado  land  was  fixed  and  expressed  in  the 
contract  of  sale  at  $30  per  acre,  besides  the  personal  property. 
The  price  of  the  Ogden  property  was  not  fixed  in  the  contract  of 
sale,  but  the  consideration,  as  alleged,  was  stated  in  the  deeds. 
The  answer  does  not  allege  any  deceit  or  fraudulent  representa- 
tions on  the  part  of  the  appellant  with  reference  to  the  Colorado 
property.  The  trial  took  place  about  twenty-one  months  after 
the  contract  was  made,  at'a  time  when  values  may  have  greatly 
depreciated.  With  reference  to  damages,  the  case  must  be  tried 
just  as  it  would  have  been  tried  the  day  after  the  contract  was 
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made,  if  the  question  had  arisen  at  that  time.  The  deed  ten- 
dered was  signed  by  Mr.  Stowe,  with  no  assurance  of  title,  and 
when  there  414  was  not  time  to  ascertain  whether  or  not  the 
title  was  perfect.  Who  Stowe  was,  and  whether  he  had  a  wife 
or  not,  does  not  appear.  The  offer  was  not  to  trade  back,  but  to 
sell  to  appellant  at  a  given  price,  below  the  price  stated  in  the 
deed  and  contract.  When  the  objection  was  made,  the  court 
remarked,  "It  don't  make  any  difference,  if  you  don't  accept  it," 
and  permitted  the  offer  to  stand.  By  this  remark  the  court  em* 
phasized  the  propriety  of  the  offer,  and  from  it,  if  the  offer  was 
not  accepted,  the  jury  might  have  inferred  without  proof  that 
the  appellant  had  placed  an  exorbitant  price  upon  his  land,  and 
was  seeking  to  recover  unjust  damages  at  their  hands.  The  ap- 
pellant may  not  have  had  a  dollar  with  which  to  purchase,  even 
if  the  price  asked  was  one-quarter  its  actual  value.  Or  he  may 
have  been  so  impoverished  by  the  results  of  the  trade  or  other- 
wise that  to  accept  would  not  only  be  to  lose  his  case,  but  the  land 
besides.  To  refuse  to  accept  the  offer  might  be  used  as  an  argu- 
ment to  the  jury  that  his  demand  was  unjust.  If  the  offer  was 
made  in  good  faith,  it  proved  nothing.  It  was  not  a  method 
recognized  by  the  law  for  proving  value.  Nor  was  it  competent  as 
tending  to  show  that  appellant  had  lost  nothing  by  the  exchange. 
A  party  should  not  be  permitted  to  create  testimony  in  this  man- 
ner. There  is  some  force  in  the  remarks  of  counsel  for  the  ap- 
pellant "that  courts  of  justice  are  not  organized  to  be  turned 
into  market  places,  where  suitors,  for  the  purpose  of  bluff  or 
otherwise,  are  expected  to  enter  into  a  wager  on  real  estate,  or 
any  other  transaction,  in  order  to  maintain  a  remedy  which  the 
law  gives  for  frauds  practiced  upon  them."  The  appellant 
could  not,  under  any  rule  of  law,  be  compelled  to  buy  back  his 
property,  although  offered  to  him  at  less  than  the  market  value. 
The  right  of  damages  in  such  a  case  is  absolute  upon  the  happen- 
ing of  the  wrong,  41ft  and  nothing  but  the  act  of  the  injured 
party  could  release  it:  1  Sedgwick  on  Measure  of  Damages,  8th 
ed.,  sec.  53;  Weld  v.  Eeilly,  16  Jones  &  S.  531.  The  offer  was 
doubtless  made  as  affecting  the  value  of  the  Colorado  property 
exchanged  by  the  appellant.  As  before  stated,  the  answer  al- 
leges no  fraud  or  deceit  on  part  of  the  appellant  in  making  this 
exchange.  The  value  of  the  Colorado  property  was  stipulated 
in  the  contract  of  sale  to  be  $30  per  acre,  and  the  price  was  car- 
ried into  the  deed  of  conveyance  as  the  agreed  consideration  for 
appellant's  Colorado  property.  This  price  was  so  fixed  after 
the  respondent  had  visited  the  Colorado  farm  and  examined  it 
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The  action  was  brought  to  recover  damages  for  fraud  and  deceit 
on  the  part  of  the  respondent.  We  think  the  offer  was  not 
competent  for  this  purpose. 

In  Stanhope  v.  Swafford,  80  Towa,  45,  the  court  held  that,  "in 
an  action  for  false  representations  in  an  exchange  of  land,  alle- 
gations in  the  answeT  as  to  the  value  of  the  land  traded  by  plain- 
tiff were  properly  stricken  out  when  its  value  was  fixed  by  the 
written  contract  between  the  parties,  and  that  an  action  for  false 
representations  inducing  plaintiff  to  enter  into  the  land  trade  is 
distinct  from  an  action  on  the  contract  of  exchange,  and  may 
be  maintained,  although  such  representations  do  not  appear  in 
the  written  contract"  In  Matlock  v.  Eeppy,  47  Ark.  148,  it  is 
held  in  a  similar  case  that  in  an  action  for  false  representations 
as  to  laud,  evidence  as  to  the  value  of  the  land  exchanged  by  the 
plaintiff  is  immaterial  when  the  value  was  agreed  to.  In  Drew 
v.  Beall,  62  HI.  1(54,  in  an  action  brought  for  fraud  and  deceit 
in  the  exchange  of  land,  the  defendant  offered  to  prove  the  value 
of  the  house  and  lot  he  received  from  the  plaintiff  in  exchange, 
as  affecting  the  question  of  damages,  which  the  court  refused 
to  allow,  41°  and  the  supreme  court  held  that  the  proof  was 
properly  rejected,  and  that  the  plaintiff  was  entitled  to  the  liene- 
fit  of  his  bargain,  and  it  was  not  for  the  jury  to  make  a  new  con- 
tract for  the  parties,  or  fix  a  Dew  price  on  plaintiff's  property. 
The  offer  made  was  improper.  The  ruling  thereon  was  clearly 
erroneous,  and  doubtless  operated  to  the  disadvantage  and  injury 
of  the  appellant. 

On  the  trial  the  appellant  introduced  testimony  tending  to 
establish  the  allegations  in  his  complaint,  and,  among  other 
things,  evidence  tending  to  prove  that  respondent  fraudulently 
represented  that  the  Twenty-third  street  property  was  producing 
$4,000  rental  per  year,  and  was  worth  $75,000,  when  in  fact  it 
was  renting  for  about  $90  per  month,  and  was  not  worth  more 
than  $17,000;  that  the  Twenty-first  street  property  was  repre- 
sented to  be  of  the  value  of  $16,000,  and  renting  for  $240  per 
year,  wheTeas  the  value  did  not  exceed  $5,000,  and  it  was  rent- 
ing for  not  over  $90  per  year;  and  that  the  lots  in  question  were 
not  located  as  represented,  did  not  contain  the  land  as  repre- 
sented, and  were  partly  located  in  a  swamp;  that  appellant  relied 
upon  the  representations  made  as  true,  and  believed  them  to  be 
true,  and  made  the  exchange  in  reliance  thereon;  that  had  the 
representations  been  true,  the  land  in  question  would  have  been 
worth  the  amount  paid  for  it,  but,  as  it  was,  the  land  was  not 
worth  over  one-third  to  one-fifth  the  price  paid;  that  in  consid- 
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oration  for  this  property  he  gave  the  respondent  the  contract 
and  deed  of  the  Colorado  land,  valued  in  the  contract  and  deed 
at  $30  per  acre,  besides  a  lot  of  personal  property.  At  the  close 
of  the  plaintiff's  case,  the  court,  on  motion  of  the  defendant, 
•truck  out  all  of  the  testimony  of  the  plaintiff  with  reference  to 
the  false  representations  and  rental  of  the  Twenty-third  end 
Twenty-first  street  properties,  and  confined  the  proof  41T  to  the 
Central  Park  annex,  and  remarked  to  the  jury  that  "these  lots 
were  the  only  matter  involved  in  the  case,"  and  afterward  in- 
structed the  jury  that  they  should  wholly  disregard  the  testimony 
with  reference  to  the  Twenty-first  and  Twenty-third  street 
properties,  as  to  the  false  representations  made  concerning 
them,  and  the  rentals  thereof,  and  further  remarked  to  the  jury: 
"In  other  words,  he  cannot  complaix^of  the  thing  he  bought 
when  he  does  not  show  what  he  paid  for  it;  in  other  words, 
all  he  would  be  entitled  to  under  such  circumstances  would 
be  to  recover  what  he  paid,  and,  as  there  is  no  evidence  as  to 
what  he  did  pay,  there  is  no  question  for  you  to  determine 
in  regard  to  these  two  pieces  of  property."  The  plaintiff  except- 
ed to  the  ruling  and  charge  of  the  court,  and  assigns  error  there- 
on. Generally,  the  mere  expression  of  opinion,  estimate,  or 
judgment  of  the  value  of  property,  even  if  false,  does  not  con- 
*titute  actionable  fraud.  As  a  general  rule,  actionable  fraud  or 
misrepresentation  consists  in  a  false  statement  concerning  a  fact 
material  to  the  contract,  and  which  is  influential  in  producing  it. 
Mere  statements  of  value,  made  by  a  vendor,  during  negotiations 
between  the  parties,  although  known  to  be  excessive,  do  not 
•ordinarily  constitute  either  a  warranty  or  a  fraud,  unless  the 
peculiar  relation  of  confidence  and  trust  existing  between  the 
parties  is  such  that  the  person  making  the  false  representations 
had  reason  to  believe  that  the  other  would  rely  and  act  upon 
them.  But  a  willful  misrepresentation  by  a  vendor,  affirming 
that  the  rental  from  the  property  sought  to  be  exchanged  was 
greater  than  in  truth  it  was,  is  an  actionable  fraud,  and  an  action 
will  lie  against  a  vendor  for  falsely  representing  that  a  greater 
rent  is  paid  for  the  land  than  is  actually  received,  for  that  is 
*tH  a  fact  peculiarly  within  the  knowledge  of  the  vendor:  De 
Frees  v.  Carr,  8  Utah,  488.  In  this  caee  the  appellant  exchanged 
ihe  Colorado  land,  which  respondent  had  examined,  at  a  stipu- 
lated price  per  acre  for  the  properties  falsely  represented  to 
bring  certain  annual  rentals.  Had  the  income  been  ae  repre- 
•sented  it  would  have  affected  the  value  of  the  property  obtained 
by  the  appellant,  and  was,  therefore,  a  material  representation. 
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In  Griffing  v.  Diller,  50  N.  T.  St.  Bep.  635,  21  N.  T.  Supp.  407, 
the  court  held  that,  "although  false  representations  as  to  value 
are  not  alone  sufficient  to  sustain  an  action  for  damages  suffered 
in  an  exchange  of  lands  in  reliance  on  such  representations,  yet 
such  misrepresentations,  in  connection  with  others  as  to  the  net 
revenue  derived  from  the  land,  are  sufficient  to  suppnrt  such  ac- 
tion, and  to  entitle  plaintiff  to  recover."  In  Wise  v.  Puller,  29 
K.  J.  Eq.  257,  it  is  held  that  the  statement  that  a  greater  rent  is 
received  than  is  in  truth  received,  or  that  the  income  from  the 
property  is  greafer  than  it  is  in  fact,  being  matters  peculiarly 
witKin  the  knowledge  of  the  vendor,  are  fraudulent  representa- 
tions, for  which  an  action  will  lie.  This  seems  to  be  the  general 
rule,  and  is  adopted  in  Utah:  De  Frees  v.  Carr,  8  Utah,  488; 
Speed  v.  Hollingsworth,  54  Kan.  436;  3  Sedgwick  on  Measure  of 
Damages,  8th  ed.,  sees.  1027,  1028;  2  Warvelle  on  Vendors,  sec. 
10,  p.  969. 

The  court,  in  its  instruction  to  the  jury,  limited  the  appellant's 
right  of  recovery  to  what  he  paid,  and,  notwithstanding  the  tes- 
timony was  clear  that  he  gave  2,250  acres  of  land,  valued  at  $30 
per  acre,  the  court  held  that  there  was  no  evidence  as  to  what  he 
did  pay,  and  that  he  was  only  entitled  to  recover  what  he  paid. 
We  are  of  the  opinion  that  the  measure  of  damages  as  laid  down 
by  the  court  was  erroneous.  Sedgwick,  in  his  excellent  418  work 
on  Measure  of  Damages,  eighth  edition,  volume  3,  sections  1027- 
1029,  lays  down  the  general  rule  of  damages  in  cases  of  this  char- 
acter as  follows:  "In  such  actions,  as  in  actions  for  fraud  in  the 
sale  of  chattels,  it  has  usually  been  held  that  the  measure  of 
damages  is  the  difference  in  value  between  the  land  as  it  would 
have  been  if  as  represented  and  as  it  actually  was  at  the  time  of 
the  sale/9  Judge  Sutherland  says:  "In  case  of  sales,  where  there 
is  a  fraudulently  false  representation  of  quantity,  quality,  or 
title,  the  measure  of  damages  is  the  difference  in  value  between 
that  which  is  actual,  and  that  which  is  represented  to  exist":  3 
Sutherland  on  Damages,  1st  ed.,  589-592.  In  Drew  v.  Beall,  62 
HI.  165,  the  court  held  that:  "In  case  of  an  exchange  of  land, 
wherein  the  defendant  was  fraudulently  induced  to  make  the  ex- 
change  for  other  property,  the  plaintiff  was  entitled  to  have  a 
tract  of  land  as  it  was  represented  to  be;  and,  if  he  did  not  get 
it,  the  measure  of  damages  was  the  difference  between  the  actual 
value  of  the  land  and  the  value  of  the  same  if  it  had  been  such 
as  it  was  represented  to  be."  The  rule  is  well  established  that  in 
an  action  for  fraud  and  deceit  in  the  sale  or  exchange  of  real  es- 
tate the  measure  of  damages  is  the  difference  between  the  actual 
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value  of  the  land  as  it  would  have  been  if  as  represented  and  a» 
it  actually  was:  Stiles  v.  White,  11  Met.  356;  45  Am.  Dec.  214; 
Drew  v.  Beall,  62  111.  164;  Matlock  v.  Keppy,  47  Ark.  148;  Grif- 
fing  ▼.  Diller,  50  N.  Y.  St.  Eep.  435;  21  N.  Y.  Supp.  407;  Lynch 
t.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486;  Antle  v.  Sexton,  137 
111.  410;  Wright  v.  Roach,  57  Me.  600;  Herfort  ▼.  Cramer,  7 
Colo.  483;  3  Sedgwick  on  Measure  of  Damages,  sees.  1027-1029; 
Page  v.  Wells,  37  Mich.  415;  Vail  v.  Reynolds,  118  N.  Y.  297; 
Stevens  v.  Allen,  51  Kan.  144;  Kmmm  v.  Beach,  96  N.  Y.  399. 
We  are  of  the  opinion  that  the  court  erred  in  striking  out 
plaintiffs  testimony  with  reference  to  the  fraudulent  42°  mis- 
representations of  the  defendant  as  to  the  rentals  of  the  Twenty- 
first  and  Twenty-third  street  properties,  and  also  in  its  instruc- 
tion to  the  jury  on  the  measure  of  damages,  as  applied  to  that 
property,  and  in  its  instructions  to  the  jury  that  plaintiff  would 
only  be  entitled  to  recover  what  he  paid.  In  the  view  taken  of 
the  case,  we  do  not  consider  it  necessary  to  review  other  assign- 
ments of  error  presented  by  the  record.  The  judgment  of  the 
court  below  is  reversed,  with  costs,  and  a  new  trial  granted. 

Zane,  C.  J.,  and  Bartch,  J.,  concur. 


FRAUD— FALSE  REPRESENTATIONS.— A  mere  expression  of 
opinion,  as  of  the  value  -of  property,  does  not  constitute  a  legal  rep- 
resentation, and  Is  not  sufficient  to  sustain  an  action  for  false  repre- 
sentations. A  false  representation,  to  be  the  ground  of  an  action  for 
deceit,  must  be  of  a  material  fact:  See  monographic  note  to  Cottril) 
Y.  Krura,  18  Am.  St.  Rep.  556,  559,  on  action  to  recover  for  false 
representations.  Such  an  action  may  be  sustained  for  a  false  state- 
ment as  to  the  location  of  land  or  other  injuries  caused  by  relying 
on  the  assurances  of  the  seller:  Note  to  Cottrill  v.  Krum,  18  Am.  St 
Rep.  557.  A  representation,  if  a  falsehood,  and  acted  upon  by  one 
deceived  thereby,  Is  always  fraudulent:  Note  to  Mooney  v.  Davis,  13 
Am.  St  Rep.  481. 

DAMAGES-FALSE  REPRESENTATIONS-SALE  OF  LAND.— 
l*he  rule  of  damages  for  false  representations  in  the  sale  of  land  is 
the  difference  between  its  actual  value  and  its  value  if  the  alleged 
facts  regarding  It  had  been  true:  Note  to  Reynolds  v.  FrankUn,  20 
Am.  St  Rep.  548;  note  to  OottriU  v.  Krum,  18  Am.  St  Rep.  562. 
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MASTER  AND  SERVANT— FELLOW-SERVANTS— NEGLI- 
GENCE TOWARD  MINOR  EMPLOYES.— A  servant  engaging  in  a 
dangerous  employment  assumes  all  the  risks  ordinarily  incident 
thereto,  including  those  which  arise  from  the  negligence  of  a  fellow- 
servant  A  minor,  though  a  child  of  tender  years,  is  within  the 
application  of  this  rule,  but,  in  his  case,  it  is  modified  by  the  duty  of 
the  master  to  warn  him  of  the  perils  of  the  work  and  instruct  him 
bow  to  avoid  them. 

MASTER  AND  SERVANT— FELLOW-SERVANTS.— One  who 
la  engaged  with  another  in  the  same  employment  is  not  divested  of 
the  character  of  a  fellow-servant  by  the  mere  fact  that  he  has  au- 
thority to  direct  the  other  in  his  work. 

MASTER  AND  SERVANT— MINOR  EMPLOYl&S.— It  is  the 
duty  of  one  who  employs  an  Immature  and  inexperienced  person  for 
a  dangerous  service  to  explain  to  him  the  perils  of  the  work,  and 
instruct  him  how  to  avoid  them;  but  the  giving  of  proper  instructions 
will  not  relieve  an  employer  from  liability  to  a  child,  if  the  work 
required  of  him  was  not  within  the  scope  of  his  employment  and  not 
such  as  ought  to  have  been  required  of  a  person  of  his  capacity. 

MASTER  AND  SERVANT— MINOR  EMPLOYES— CAPA- 
CITY.—If  a  minor  employs  is  engaged  to  do  such  work  as  is  suited 
to  his  capacity,  it  is  for  the  jury  to  determine  whether  the  work  re- 
quired of  him  was  within  or  beyond  his  capacity;  and  if  the  service 
was  beyond  his  capacity,  and  so  outside  the  scope  of  his  employment, 
be  did  not  assume  the  risks  attendant  upon  it. 

MASTER  AND  SERVANT— MINOR  EMPLOYES-NEGLI- 
GENCE OF  FELLOW-SERVANT.— if  a  fellow-servant,  acting  with- 
in the  sphere  of  his  own  duty,  requires  of  a  minor  employe  a  service 
outside  of  bis  employment,  and  which  a  prudent  master  would  not 
have  imposed  upon  a  person  of  his  years,  strength,  and  judgment, 
the  master  is  liable  for  the  consequence  of  the  improper  order. 

MASTER  AND  SERVANT— HAZARDOUS  EMPLOYMENT- 
EVIDENCE.— If  the  mere  description  of  a  service  shows  it  to  be 
hazardous,  other  evidence  of  its  character  is  not  necessary. 

MASTER  AND  SERVANT— MINOR  EMPLOYES— BURDEN 
OF  PROOF.— In  an  action  by  a  minor  employe  to  recover  for  injury 
received  through  the  negligence  of  his  master  in  falling  to  properly 
Instruct  him,  the  burden  of  proof  is  upon  the  employs  to  show  that  the 
master  failed  to  give  him  such  Instructions.  Although  the  trial  court 
falls  to  enforce  this  rule,  objection  to  its  action  cannot  be  made 
available  for  the  first  time  on  appeal. 

MASTER  AND  SERVANT— MTNOR  EMPLOYES— NEGLI- 
GENCE OF  FELLOW-SERVANT.— If  a  servant,  acting  within  the 
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•cope  of  his  employment,  requires  his  minor  fellow-servant  to  per- 
form a  service  requiring  warning  and  instruction,  the  negligence  of 
such  servant  In  falling  to  give  such  Instruction  and  warning  Is  the 
negligence  of  the  master,  who  Is  liable  therefor. 

MASTER  AND  SERVANT— NEGLIGENCE  OF  FELLOW- 
SERVANT.— If  an  employ*,  although  a  fellow-servant  of  an  injured 
omploye,  is  charged  with  the  master's  duty  to  such  employe,  his 
failure  in  that  duty  is  the  negligence  of  the  master,  and  the  doc* 
trine  of  fellow-servants  does  not  apply. 

W.  L.  Burnap,  II.  Ballard,  and  H.  F.  Woloott,  for  the  appel- 
lant* 

C  M.  Wilds,  S.  Hazelton,  and  E.  R.  Hard,  for  the  appellee. 

4  MUNSON,  J.  The  plaintiff,  a  boy  of  fourteen,  was  one  of 
several  helpers  employed  in  the  defendant's  spinning-room. 
He  lost  an  arm  while  at  work  under  the  immediate  direction  of 
one  Sturgis,  who  was  mending  a  belt  which  hung  from  a  revolv- 
ing shaft.  The  plaintiff  was  standing  near  the  top  of  a  step- 
ladder  holding  the  belt  from  the  shaft  to  prevent  it  from  crawl- 
ing, when  he  was  caught  by  the  belt  in  some  manner  and  drawn 
over  the  shaft.  He  had  been  employed  in  this  room  about  two 
years.  His  evidence  tended  to  show  that  his  ordinary  duties 
were  to  sweep  the  floor,  pick  up  waste,  change  bobbins,  mend 
broken  threads,  and  occasionally  oil  and  clean  some  parts  of  the 
machinery  when  it  was  5  not  running;  that  up  to  this  time  he 
had  not  been  called  upon  to  render  such  service  as  he  was  engaged 
in  when  injured,  nor  assisted  in  mending  a  belt,  nor  made  use  of 
*  stepladder;  that  Sturgis  was  the  second  hand  in  the  spinning 
room,  and  had  the  oversight  of  the  machinery,  and  the  imme- 
diate charge  of  the  helpers,  and  entire  charge  of  the  room  when 
the  first  hand  was  absent  from  it,  as  was  the  case  at  the  time  of 
the  accident;  that  Sturgis  generally  hired  the  helpers,  and  set 
them  at  work,  and  discharged  them  if  dissatisfied,  and  that  the 
first  hand  could  retain  them  notwithstanding  Sturgis9  action  if 
lie  thought  best. 

The  shaft  from  which  this  belt  was  hanging  was  the  main 
ehaft,  elevated  thirteen  feet  above  the  floor,  and  having  three 
hundred  revolutions  a  minute.  Attached  to  this  shaft  was  a 
drum  four  feet  in  diameter,  which  was  connected  by  a  twelve- 
jnA  belt,  with  the  gearing  of  the  water  power  beneath*  There 
was  a-8pace  of  five  or  six  feet  between  the  drum  and  the  wall  of 
the  building.  The  stepladder  was  set  up  in  this  spaces,  by  the 
side  of  the  drum  and  main  belt,  and  about  a  foot  from  them. 
It  was  a  stepladder  of  the  ordinary  construction,  twelve  feet  high, 
somewhat  worn,  and  not  entirely  firm.  There  was  nothing  by 
which  the  plaintiff  could  steady  himself  but  the  ladder.    The 
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rapid  motion  of  the  drum  and  connecting  belt  produced  a  con- 
siderable movement  of  the  air  where  the  ladder  stood.  It  was 
not  claimed  that  the  plaintiff  came  in  contact  with  either  the 
drum  or  the  main  belt.  The  evidence  of  the  plaintiff  tended  to 
show  that  on  going  up  the  ladder  he  became  frightened,  and 
returned  to  the  foot  of  the  ladder  and  told  Sturgis  he  did  not 
want  to  stay  up  there  for  fear  he  would  be  hurt,  and  that  Sturgis 
thereupon  clapped  his  hands  together  and  told  him  with  an  oath 
to  go  up  or  take  his  hat  and  go  home,  and  that  upon  this  ha 
went  up  the  ladder  again  and  received  his  injury. 

The  case  was  submitted  to  the  jury  on  the  theory  that  thero 
was  evidence  tending  to  show  that  Sturgis  was  negligent  in  re* 
quiring  of  the  plaintiff  a  dangerous  service  not  e  suited  to  his 
capacity,  and  in  failing  to  give  him  such  advice  and  instruc- 
tions as  the  case  required,  and  that  the  negligence  of  Sturgis  ilk 
these  respects  was  the  negligence  of  the  defendant.  The  de- 
fendant insists  that  there  was  no  evidence  tending  to  show  neg- 
ligence in  the  respects  claimed,  and  that  if  there  was  any  negli- 
gence on  the  part  of  Sturgis  it  was  the  negligence  of  a  fellow- 
servant. 

It  is  well  settled  that  one  who  engages  in  a  dangerous  em- 
ployment as  the  servant  of  another  takes  upon  himself  all  the 
risks  which  are  ordinarily  incident  to  that  employment,  and 
that  among  the  risks  thus  assumed  are  those  which  arise  from 
the  negligence  of  a  fellow-servant.  It  is  also  true  that  one  who 
is  engaged  with  another  in  the  same  employment  is  not  divested 
of  the  character  of  a  fellow-servant  by  the  mere  fact  that  he  has 
authority  to  direct  the  other  in  his  work.  A  minor,  even  if  a 
child  of  tender  years,  is  held  to  be  within  the  application  of 
these  general  rules.  But  in  the  case  of  young  persons  their 
effect  is  modified  by  other  rules,  which  impose  special  duties  up- 
on the  employer  in  view  of  the  inexperience  and  want  of  judg- 
ment of  servants  of  this  class.  It  is  the  duty  of  one  who  em- 
ploys an  immature  and  inexperienced  person  for  a  dangerous 
service  to  explain  to  him  the  perils  incident  to  his  work,  and  in- 
struct him  how  to  avoid  them.  But  the  giving  of  proper  in- 
structions will  not  relieve  an  employer  from  liability  to  a  child^ 
if  the  work  required  of  him  was  not  within  the  scope  of  his  em- 
ployment and  not  such  as  ought  to  have  been  required  of  a  per- 
son of  his  capacity. 

The  plaintiff  was  not  engaged  for  the  performance  of  any  spe- 
cific work.  He  was  to  do  such  general  work  in  the  spinning- 
room  as  was  suited  to  his  capacity.  His  engagement  contem- 
plated the  undertaking  of  more  difficult  work  as  he  became  fit- 
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ted  to  do  it.  It  is  evident  that  this  is  not  a  case  in  which  it  can 
be  said,  as  matter  of  law,  that  the  service  the  plaintiff  was  called 
upon  to  render  was  or  was  not  such  as  it  was  his  contract  duty 
to  perform.  This  new  service  7  had  come  within  the  line  of  his 
employment  if  his  advancing  years  and  experience  had  prepared 
him  to  undertake  it.  It  had  not  come  within  the  line  of  his 
employment  if  it  was  still  beyond  his  capacity.  It  was  there- 
fore proper  for  the  court  to  treat  the  question  of  the  defendant's 
negligence  in  requiring  the  service  as  depending  simply  upon 
the  plaintiff's  capacity. 

If  this  service  was  beyond  the  plaintiffs  capacity,  and  so  out- 
side the  scope  of  his  employment,  he  did  not  assume  the  risks 
attendant  upon  it.  A  person  of  mature  years  might  have  been 
held  to  have  assumed  them  by  consenting  to  do  the  work;  but 
the  rights  of  a  child  are  not  permitted  to  depend  upon  his  abil- 
ity to  discriminate  promptly  as  to  the  work  required  of  him, 
or  to  refuse  obedience  to  the  command  of  his  superior.  This 
limitation  of  the  plaintiff's  risk  renders  the  doctrine  of  fellow- 
servant  inapplicable.  In  entering  the  defendant's  service,  the 
plaintiff  assumed  only  such  risks  arising  from  the  negligence  of 
his  coemployes  as  might  be  incurred  within  the  scope  of  his 
employment  So  it  is  not  necessary  to  determine  whether  the 
nature  and  extent  of  Sturgis'  authority  over  the  plaintiff  were 
such  as  to  exclude  him  from  the  relation  of  fellow-servant.  The 
effect  of  his  authority  over  the  plaintiff  is  to  be  considered  with- 
out reference  to  that  relation.  The  defendant  assigned  Stur- 
gis to  the  care  of  the  machinery  and  placed  the  plaintiff  under 
his  orders.  If  Sturgis,  acting  within  the  sphere  of  his  own 
duty,  required  of  the  plaintiff  a  service  which  was  outside  his 
employment,  and  which  a  prudent  master  would  not  have  im- 
posed upon  a  person  of  his  years,  strength,  and  judgment  the 
defendant  is  liable  for  the  consequences  of  the  improper  order. 

In  Union  Pac.  R.  R.  Co.  v.  Fort,  17  Wall.  553,  a  boy  of  six- 
teen had  been  engaged  as  a  helper  in  a  machine  shop.  After 
he  had  been  employed  for  a  few  months  in  receiving  moldings 
as  they  came  from  a  machine,  be  was  sent  by  the  person  under 
whose  direction  he  was  working  8  into  the  midst  of  rapidly 
revolving  machinery  to  adjust  a  belt,  and,  in  attempting  to  do 
this,  received  an  injury.  It  was  found  that  this  service  was  be- 
yond the  scope  of  the  boy's  employment,  and  was  one  which  a 
prudent  man  would  not  have  required  him  to  undertake.  It 
appeared,  also,  that  the  person  giving  the  order  had  the  care 
and  management  of  the  machinery.  The  plaintiff  in  error  was 
held  liable.    The  court  considered  that  the  rule  exempting  the 
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master  from  liability  for  the  negligent  conduct  of  a  coemployt 
in  the  same  service  did  not  apply;  that  the  rule  stood  upon  the 
presumption  that  an  employ^,  in  entering  the  sendee  of  his 
principal,  took  upon  himself  the  risks  incident  to  the  undertak- 
ing; and  that  this  presumption  could  not  arise  where  the  risk 
was  not  within  the  contract  of  service  and  the  servant  had  no 
reason  to  believe  that  he  would  have  to  encounter  it. 

It  is  apparent  that  the  plaintiff's  evidence  entitled  him  to  go 
to  the  jury  upon  the  question  of  negligence  as  depending  upon 
his  capacity  for  the  service,  irrespective  of  the  giving  of  instruc- 
tions, and  that  this  alone  would  have  prevented  the  direction  of 
*  verdict  for  the  defendant. 

But  assuming  that  the  service  required  of  the  plaintiff  was 
such  as  he  might  properly  have  been  called  upon  to  undertake 
with  suitable  instructions,  it  remains  to  consider  whether  there 
was  evidence  tending  to  show  that  the  defendant  was  negligent 
in  failing  to  instruct  himj- 

It  is  Baid  there  was  no  evidence  that  the  service  was  hazard* 
ous.  It  was  not  necessary  to  have  the  service  so  characterized 
by  witnesses.  The  mere  description  of  the  work  was  evidence 
tending  to  show  that  it  was  hazardous.  It  is  said  that  the  pre- 
vious service  of  the  plaintiff  had  been  such  that  his  employer 
was  justified  in  assuming  that  he  was  fitted  to  undertake  the 
work  required  of  him.  The  length  of  time  the  plaintiff  had 
been  employed  there,  the  nature  of  the  work  he  had  been  engag- 
ed in,  and  the  knowledge  he  had  acquired  of  the  machinery, 
were  important  to  be  considered  by  the  jury,  but  afforded  no 
basis  for  a  conclusion  of  law.  Inasmuch  °  as  the  evidence 
tended  to  show  that  this  was  a  service  essentially  different  from 
any  before  required  of  him,  it  could  not  be  assumed  that  his 
experience  was  such  that  instructions  were  unnecessary.  It  is 
also  said  that  it  does  not  appear  but  that  instructions  were  giv- 
en. It  is  true  that  the  burden  is  upon  the  plaintiff  to  show  a 
failure  in  this  respect,  and  that  the  statement  of  the  case  con- 
tains nothing  as  to  any  evidence  on  this  point.  But  the  defend- 
ant is  not  in  a  position  to  avail  itself  of  this  objection.  The 
point  was  not  brought  to  the  attention  of  the  court  by  the  re- 
quest which  is  treated  as  a  motion  to  direct  a  verdict.  It  was 
in  no  way  suggested  by  the  request  relating  to  the  subject  of  in- 
structions. The  only  reference  made  in  the  charge  to  the  situ- 
ation of  the  case  in  this  respect  was  the  statement  that  it  did 
not  appear  that  any  instructions  were  given.  The  jury  were 
thus  told,  in  effect,  that  they  we.Te  to  start  in  their  considera- 
tion of  the  subject  of  instructions  with  the  fact  that  none  were 
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given,  and  no  exception  was  taken  to  this  method  of  submitting 
the  case. 

It  is  further  insisted  that  however  different  this  service  may 
have  been  from  the  work  plaintiff  had  previously  done,  it  must  be 
supposed  from  his  long  employment  in  the  room  that  he  knew 
the  shaft  was  in  motion  and  that  contact  of  the  belt  with  it  would 
be  dangerous,  so  that  any  instructions  thai  could  have  been 
given  would  have  simply  covered  what  he  already  knew.  In 
Buckley  v.  Outta  Percha  etc.  Mfg.  Co.,  113  N.  Y.  540,  a  boy 
who  was  in  the  performance  of  his  duty  about  a  machine  at 
which  he  had  worked  for  several  days  slipped  on  the  floor,  and 
involuntarily  threw  out  his  hand  in  such  a  manner  as  to  thrust 
it  into  a  set  of  cogwheels.  Here  it  was  said  to  be  "impossible 
to  perceive  how  the  absence  of  instructions  had  anything  to  do 
with  the  injury."  In  Ogley  v.  Miles,  139  N.  Y.  458,  the  plain- 
tiff  lost  his  fingers  by  a  buzz  saw  soon  after  he  was  set  to  work 
at  one  by  the  defendants  without  instructions.  It  appeared, 
however,  that  he  had  operated  such  a  saw  before,  long  enough 
10  to  learn  the  nature  of  it,  and  the  danger  attending  its  use; 
and  the  court  considered  that  this  placed  him  "in  the  same  posi- 
tion as  to  knowledge  that  he  would  have  been  in  had  the  de- 
fendants imparted  to  him  oral  information  of  the  dangerous 
character  of  a  buzz  saw.*' 

But  we  think  the  case  under  consideration  is  not  fairly  with- 
in this  line  of  decisions.  The  plaintiff  was  suddenly  called  up- 
on to  perform  a  service  which  was  essentially  different  from  any 
he  had  before  undertaken.  The  danger  of  the  service  lay 
somewhat  in  the  place  where  it  was  to  be  done,  and  the  posi- 
tion it  was  necessary  to  take  in  doing  it.  It  cannot  be  assumed 
from  the  fact  that  the  plaintiff  knew  in  a  general  way  of  the 
movement  of  the  shaft,  and  its  effect  upon  a  belt,  that  he  so  un- 
derstood the  dangers  connected  with  the  performance  of  this 
particular  service  that  the  caution  and  instruction  of  an  ex- 
perienced workman  would  have  been  of  no  benefit  to  him.  We 
think  the  plaintiff's  knowledge  in  the  respects  stated  will  not 
justify  us  in  holding,  as  matter  of  law,  that  he  was  not  entitled 
to  caution  or  instruction  under  the  circumstances  disclosed  by 
his  evidence. 

It  being  for  the  jury  to  determine  whether  instructions  should 
have  been  given  the  plaintiff,  it  is  necessary  to  consider  whether 
any  omission  of  Sturgis  in  this  matter  was  the  negligence  of-  the 
defendant.  It  is  evident  that  the  right  of  an  employe"  to  re- 
ceive instructions  cannot  be  made  to  depend  upon  the  presence 
of  the  employer  or  his  general  representative.    The  duty  must 
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often  rest  upon  the  one  whose  order  creates  the  necessity  for 
the  instruction.  In  such  a  case  the  employer  cannot  excuse  him- 
self for  the  employe's  failure  to  receive  instruction  by  saying  it 
was  the  neglect  of  a  fellow-servant.  If  it  became  the  duty  of 
the  defendant  to  instruct  the  plaintiff,  the  performance  of  that 
duty  devolved  upon  Sturgis,  and  any  negligence  of  Sturgis 
therein  would  be  chargeable  to  the  defendant.  This  holding  is 
not  upon  the  ground  that  Sturgis  was  not  a  fellow-servant  of 
the  plaintiff  in  the  general  sense,  but  upon  the  ground  that  his 
connection  X1  with  the  plaintiff  in  this  transaction  was  such 
that  when  occasion  arose  for  instructing  the*  plaintiff  he  was 
in  that  matter  the  representative  of  the  defendant.  When  an 
employ6,  although  a  fellow-servant  of  the  injured  employ^,  is 
charged  with  the  master's  duty  to  such  employ^,  his  failure  in 
that  duty  is  the  negligence  of  the  master,  and  the  doctrine  of 
fellow-servant  does  not  apply. 

So  there  was  evidence  tending  to  show  that  the  defendant  waa 
negligent  in  the  matter  of  instructions. 

The  defendant's  fourth  request,  to  the  effect  that  the  duty  of 
instruction  would  depend  upon  the  plaintiff's  need  of  it,  and 
not  upon  the  fact  of  his  minority,  was  fully  complied  with. 

The  defendant  requested  the  court  to  charge  that  if  this  ser- 
vice was  within  the  scope  of  the  plaintiff's  employment,  he  took 
the  risk  of  any  peril  attending  it  "that  was  apparent  and  obvi- 
ous and  comprehensible  to  him.*'  We  think  this  request  was 
substantially  complied  with.  The  juiy  received  the  following 
instruction:  "It  is  true,  as  a  general  rule  of  law,  that  employes 
take  the  ordinary  risks  incident  to  their  employment.  And 
this  applies  to  children  if  they  are  able  to  understand  clearly  the 
risks  and  dangers.  If  they  are  not  able  to  understand  the  risk* 
and  dangers,  then  they  should  be  informed  and  apprised  of 
them/'  The  jury  had  before  this  been  told  that  "if  a  child  has 
mind  enough,  discretion  enough,  to  fully  appreciate  the  danger, 
then  the  caution  would  not  be  required."  And  again:  "If  a 
child  has  mind  and  discretion  sufficient  to  see  and  fully  appre- 
ciate the  danger  to  which  he  is  exposed,  then  the  law  requires 
that  he  shall  use  that  capacity  in  order  that  he  may  recover." 
We  are  satisfied  from  a  careful  examination  of  the  whole  charge 
that  the  jury  must  have  understood  that  if  this  service  was  with- 
in the  scope  of  the  plaintiff's  employment,  and  the  danger  at- 
tending it  was  obvious  and  comprehensible  to  him,  he  took  the 
risk  of  it,  and  was  not  entitled  to  recover. 

No  exception  was  taken  to  the  charge  as  given. 

Judgment  affirmed. 
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MASTER  AND  SEE V ANT— A  SSUMPTION  OF  RISKS— DUTY  TO 
INSTRUCT  MINOR  SERVANT.— Minor  or  inexperienced  servants, 
«s  well  as  ordinary  servants,  in  their  contracts  of  employment  as- 
sume all  risks  ordinarily  incident  to  the  service,  and  this  Includes 
-all  of  which  they  have  notice  and  all  that  are  patent  and  obvious  to 
them:  Taylor  v.  Wootan,  1  Ind.  App.  188;  50  Am.  St  Rep.  200,  and 
note.  Owners  of  dangerous  machinery  employing  an  inexperienced 
minor  about  it,  unacquainted  with  its  nature  or  use,  are  bound  to 
take  care  that  he  is  instructed  therein:  Foley  v.  California  Horseshoe 
Co.,  115  Cal.  184;  50  Am.  St.  Rep.  87,  and  note. 

FELLOW-SERVANTS  —  WHO  ARE.— Fellow-servants  are  those 
who  are  so  far  working  together  as  to  be  practically  co-operating, 
and  who  have  an  opportunity  to  control  or  influence  the  conduct  of, 
And  who  have  no  superiority  over,  one  another:  Flannegan  v.  Chesa- 
peake etc.  Ry.  Co.,  40  W.  Va,  436;  52  Am.  St.  Rep.  806,  and  note. 
The  mere  fact  that  one  of  them  has  power  to  employ  or  discharge  the 
others  does  not  make  him  a  vice-principal:  New  Pittsburgh  Coal  etc. 
-Co.  ▼.  Peterson,  136  Ind.  398;  43  Am.  St  Rep.  327,  and  note.  His 
character  as  fellow-servant  or  vice-principal  cannot  be  determined 
solely  from  his  grade  or  rank:  Harrison  v.  Detroit  etc  R.  R.  Co., 
79  Mich.  409;  19  Am.  St.  Rep.  180,  and  note. 

MASTER  AND  SERVANT— INJURY  TO  MINOR  SERVANT  IN 
OBEYING  SUPERIOR  SERVANT— LIABILITY  OF  MASTER.— A 
minor  cannot  be  expected  to  set  up  an  opinion,  however  mature, 
against  the  judgment  and  experience  of  those  maturer  and  older  to 
whom  he  Is  given  in  charge,  and  It  would  be  an  extreme  case  in 
which  a  minor  should  be  held  guilty  of  contributory  negligence  in 
obeying  the  orders  of  his  foreman  representing  his  master:  Foley  v. 
California  Horseshoe  Co.,  115  Cal.  184;  56  Am.  St.  Rep.  87.  See  Or- 
man  v.  Mannix.  17  Colo.  564;  31  Am.  St.  Rep.  340,  and  note;  Brazil 
Block  Coal  Co.  V.  Gaffney,  119  Ind.  455;  12  Am*  St  Rep.  422. 
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OFB'ICIAL  BONDS-LIABILITY,  WHEN  TERMINATES.— 
The  bond  of  a  cashier  of  a  bank  conditioned  for  the  faithful  discharge 
of  his  duties  as  cashier  forever,  so  long  as  he  shall  occupy  such  posi- 
tion, is  in  force  and  extends  but  one  year  when  given  soon  after  his 
flrst  election,  which  was  for  the  ensuing  year,  and  he  was  there- 
After  re-elected  annually,  and  a  by-law  of  the  bank  provided  that  he 
should  be  appointed  to  hold  his  office  during  the  pleasure  of  the  board 
-of  bank  directors. 

OFFICIAL  BONDS— LIABILITY— EXTENT  OF.— If  a  definite 
period  of  appointment  to  office  is  recited  in  the  condition  in  the  offl- 
■cer's  official  bond,  the  obligation  thereof  cannot  be  extended  beyond 
that  period  by  any  subsequent  general  words. 

OFFICIAL  BONDS— LIMIT  OF  LIABILITY.— If  an  appoint- 
ment to  office  is  for  a  definite  period  fixed  by  law,  a  recital  of  that 
term  In  the  officer's  bond  is  not  necessary  to  limit  the  effect  of  the 
general  words  therein,  which  In  themselves  would  indicate  a  con- 
tinuing liability. 

OFFICIAL  BONDS— WANT  OF  SEAL— VALIDITY.— An  In- 
strument in  the  form  of  an  official  bond,  though  without  a  seal.  Is  a 
valid  contract  obligation,  if  executed  upon  a  sufficient  consideration 
and  delivered  to  take  effect  as  security. 

Appeal  from  the  allowance  of  a  claim  against  the  estate  of 
George  Brings,  an  insolvent  debtor,  as  swety  upon  the  official 
fcond  of  F.  E.  Briggs  as  cashier  of  the  nlaintiff  bank. 
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Stewart  &  Wilds,  for  the  appellant. 

J.  C.  Baker,  for  the  appellee. 

14  MTJNSON,  J.  The  plaintiff  is  a  corporation  organized 
under  the  national  bank  act.  The  board  of  directors  was  em- 
powered by  that  act  to  appoint  a  cashier  and  dismiss  him  at 
pleasure,  and  to  prescribe  by-laws,  not  inconsistent  with  law, 
regulating  the  manner  in  which  the  cashier  should  be  appointed* 
A  by-law  was  adopted  which  provided  that  the  cashier  should  be 
appointed  to  hold  his  office  during  the  pleasure  of  the  board. 
The  insolvent's  first  election  as  cashieT  was  for  the  year  ensuing, 
and  he  was  thereafter  for  ten  years  annually  re-elected.  Soon 
after  his  first  election,  he  gave  the  bond  in  controversy  which 
is  conditioned  for  the  faithful  discharge  of  his  duties  as  cashier 
forever,  so  long  as  he  should  occupy  the  position.  The  defaults 
complained  of  occurred  after  the  expiration  of  his  first  official 
year. 

We  are  not  aware  that  the  precise  question  raised  by  this  state- 
ment has  been  passed  upon;  but  a  review  of  the  course  of  deci- 
sion by  which  courts  have  arrived  at  what  must  now  be  regard- 
ed the  settled  law  upon  the  subject  of  official  bonds  will  aid  us 
in  the  disposition  of  the  case. 

In  Lord  Arlington  v.  Merricke,  3  Saund.  411  a,  the  delin- 
quent was  a  deputy  postmaster,  who  was  originally  appointed 
for  six  months,  but  whose  bond  was  for  and  during  all  the  time 
that  he  should  continue  in  the  office.  The  time  for  which  he 
waa  appointed  was  recited  in  the  condition,  and  it  was  consid- 
ered that  the  terms  of  the  obligation  must  be  held  to  refer  to  the 
recital,  and  that  the  liability  was  thereby  limited  to  six  months. 
In  Liverpool  Waterworks  Co.  v.  Atkinson,  6  East,  507,  there  was 
a  recital  in  the  condition  of  the  bond  that  the  defendant  had 
agreed  with  the  plaintiff  to  collect  its  revenues  for  twelve 
months,  and  the  1B  condition  was,  that  the  defendant  should 
justly  account  during  the  continuance  of  such  his  employment, 
and  for  so  long  as  he  should  continue  to  be  employed;  and  \t 
was  held  that  the  obligation  was  confined  to  the  twelve  months 
mentioned  in  the  recital.  These  cases  are  authority  for  saying 
that  when  a  definite  period  of  appointment  is  recited  in  the 
condition,  the  obligation  will  not  be  extended  beyond  that  per- 
iod by  any  subsequent  general  words. 

In  Wardens  of  St.  Saviour's  v.  Bastock,  5  Bos.  &  P.  175,  it 
was  shown  by  the  recital  in  the  condition  that  the  principal  was 
appointed  collector  of  the  church  rate  of  the  parish,  but  the 
period  of  appointment  was  not  stated.    It  appeared  from  the 
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replication  that  the  first  appointment  was  for  one  year,  and  that 
the  incumbent  was  continued  in  office  by  annual  reappoint- 
ments. The  office  was  apparently  an  annual  one  by  virtue  of 
the  local  act  under  which  the  rates  of  the  parish  were  managed. 
The  bond  was  upon  condition  that  the  collector  should,  from 
time  to  time,  account  for  all  moneys  received  by  him  on  account 
of  the  rate  assessed,  or  of  any  other  rates  which  might  thereafter 
be  made  and  collected  by  him.  The  court  considered  that  the 
case  could  not  be  distinguished  from  that  of  the  Liverpool  Wa- 
terworks Co.  v.  Atkinson,  6  East,  507.  In  Peppin  v.  Cooper,  2 
Barn.  &  Aid.  431,  the  condition  recited  an  appointment  as  col- 
lector of  land  taxes  under  an  act  of  parliament,  but  the  term  of 
appointment  was  not  stated.  The  condition  of  the  bond  was  to 
account  for  moneys  received  at  all  times  thereafter.  The  court 
held  that  these  words  must  be  construed  with  reference  to  the 
recital  and  the  nature  of  the  appointment  therein  mentioned; 
and  that  inasmuch  as  the  fact  that  the  appointment  was  an  an- 
nual one  could  be  learned  from  the  act  of  parliament  under 
which  it  was  made,  it  was  unnecessary  to  state  that  fact,  either 
in  the  bond  or  in  pleading.  These  cases  are  authority  for  say- 
ing that  when  the  appointment  is  for  a  definite  period  fixed  by 
law.  a  recital  of  the  term  in  the  bond  is  not  necessary  to  limit 
the  effect  of  general  words  ia  which  in  themselves  would  indi- 
cate a  continuing  liability. 

The  above  cases,  and  others  of  the  same  holding,  were  re- 
viewed by  this  court  in  State  Treasurer  v.  Mann,  34  Vt.  371,  80 
Am.  Dec.  688,  and  it  was  then  considered  upon  their  authority 
to  be  perfectly  settled  that  when  the  appointment  is  for  a  lim- 
ited period,  which  is  recited  in  the  condition  of  the  bond,  or, 
if  not  recited,  is  fixed  by  law,  the  liability  will  be  confined  to 
the  period  named  in  the  condition  or  fixed  by  law,  although  the 
language  of  the  condition  is  general  and  unlimited.  In  that 
case  the  delinquent  was  the  director  of  a  bank  by  whose  charter 
the  office  was  made  annual:  Acts  1842,  p.  107.  At  his  first 
election  he  gave  a  bond  conditioned  to  secure  the  due  perform- 
ance of  his  duty  as  director  while  he  should  continue  in  the  of- 
fice, and  gave  no  bonds  when  subsequently  re-elected.  The 
bond  was  held  to  cover  the  defaults  of  the  first  year  only.  It  is 
sufficient  to  say  that  the  authorities  in  this  country  are  entirely 
in  accord  with  this  decision. 

Kitson  v.  Julian,  4  El.  &  B.  854,  covers  ground  in  advance  of 
these  cases.  In  that  case,  the  delinquent  was  appointed  an  offi- 
cer of  a  private  corporation,  and  gave  a  bond  conditioned  to  ao- 
oount  for  all  moneys  collected  by  him  "from  time  to  time  and 
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at  all  times  so  long  as  he  should  continue  to  hold  the  said  office 
or  employment/'  The  bond  contained  no  recital  of  the  period 
for  which  he  was  appointed.  The  plea  averred  that  the  ap- 
pointment whs  for  one  year  from  a  day  named.  The  replica* 
tion  averred  that  the  appointee  continued  in  his  employment, 
with  the  assent  of  the  defendants  and  the  company,  after  the 
expiration  of  the  year.  It  was  held  that  inasmuch  as  the  condi- 
tion of  the  bond  recited  the  appointment,  it  was  to  be  assumed 
that  the  extent  of  that  appointment  was  known  to  the  signers  of 
the  bond,  and  that  they  contracted  with  reference  to  it  This 
case  is  authority  for  saying  that  general  words  will  not  extend 
the  liability  beyond  the  term  of  the  appointment  named  in  the 
17  recital,  although  the  extent  of  the  appointment  is  neither 
given  in  the  recital  nor  fixed  by  law. 

It  is  not  to  be  understood,  however,  that  words  may  not  be 
used  in  the  condition  sufficiently  specific  to  extend  the  liability 
beyond  the  time  of  the  original  appointment.  But  to  have  this 
effect  the  words  must  be  such  as  clearly  to  indicate  that  the 
parties  contracted  with  reference  to  a  further  liability.  In  Has- 
«ell  v.  Long,  2  Maule  &  S.  363,  the  officer  was  a  collector  of 
taxes  imposed  by  act  of  parliament,  and  the  condition  was  to 
account  for  moneys  received  on  any  tax  then  imposed  or  which 
might  thereafter  be  imposed.  The  court  held  that  inasmuch 
as  the  imposition  of  further  taxes  within  the  year,  however 
improbable,  was  not  impossible,  the  words  employed  were  not 
sufficiently  clear  and  certain  to  extend  the  liability  beyond  the 
current  year.  But  whenever  the  words  clearly  indicate  that  it 
was  the  intention  of  the  parties  to  furnish  security  for  the  time 
the  appointee  should  continue  in  office  without  regard  to  the 
term  of  his  appointment,  they  are  to  be  given  their  full  effect. 
In  Augero  v.  Keene,  1  Mees.  &  W.  390,  the  condition,  after  re- 
citing the  appointment,  held  the  appointee  to  an  accounting  for 
such  moneys  as  he  should  receive  "from  time  to  time  at  all  times 
thereafter  during  such  time  as  he  should  continue  in  his  said 
office  of  collector,  whether  by  virtue  of  his  aforesaid  appoint- 
ment, or  of  any  reappointment  thereto/'  The  court  considered 
the  liability  of  the  obligors  for  the  entire  period  to  be  beyond 
question.  The  same  effect  was  given  to  words  of  like  import 
in  Oswald  v.  Berwick-upon-Tweed,  5  H.  L.  856. 

It  is  also  held  that  when  the  office  is  by  term  annual  a  further 
provision  that  the  incumbent  shall  remain  in  office  until  his 
successor  is  appointed  does  not  take  the  case  out  of  the  rule 
above  presented.  In  State  Treasurer  v.  Mann,  34  Vt.  371,  80 
Am.  Dec.  688,  already  cited,  it  was  said  that  the  office  was  to  be 
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regarded  as  annual  notwithstanding  such  a  provision.  In  Welch 
t.  Seymour,  28  Conn*  387,  the  articles  of  association  ofaM  cor- 
poration provided  that  its  treasurer  should  continue  in  office  un- 
til the  next  annual  meeting  and  until  another  should  be  elected 
in  his  stead.  It  was  held  that  the  office  was  an  annual  one,  and 
that  the  obligation  of  the  bond  did  not  extend  beyond  the  year. 
In  Dover  v.  Twombly,  42  N.  H.  59,  the  incumbent  of  an  annual 
office  held  through  another  year  by  force  of  a  statutory  provi- 
sion in  default  of  the  appointment  of  a  successor.  It  was  held 
that  the  bond,  although  general  in  terms,  was  good  only  for  the 
time  for  which  the  principal  was  appointed.  In  Chelmsford 
Co.  v.  Demarest,  7  Gray,  1,  it  was  provided  that  the  treasurer  of 
a  corporation  should  be  chosen  annually  and  hold  office  until 
the  election  and  qualification  of  his  successor.  Here  it  was  said 
that  the  obligation  of  the  bond  extended  to  the  next  annual 
meeting  or  the  meeting  at  which  the  next  annual  election  should 
be  made,  and  for  such  reasonable  time  after  that  as  would  enable 
the  successor  to  complete  his  qualification,  and  no  further. 

The  plaintiff  does  not  question  the  doctrine  of  these  decisions; 
but  it  contends  that,  in  view  of  the  statutory  provision  regulat- 
ing the  tenure  of  these  appointments,  it  must  be  considered  that 
the  cashier,  although  appointed  for  a  year  and  re-elected  at  the 
end  of  the  year,  was  holding  his  office  during  the  pleasure  of  the 
board;  and  that  his  various  re-elections  did  not  create  new 
terms,  but  were  simply  expressions  of  the  will  of  the  directors 
that  he  should  continue  in  office. 

Much  of  the  reasoning  relied  upon  in  support  of  this  conten- 
tion is  derived  from  Amherst  Bank  v.  Boot,  2  Met  522.  In 
that  case  it  appeared  from  the  records  of  the  corporation  that 
the  cashier's  first  appointment  was  for  the  year  ensuing,  and 
that  at  the  expiration  of  the  year  he  was  again  appointed  for  the 
year  ensuing,  after  which  he  continued  to  serve  for  several  years 
without  reappointment.  There  was,  however,  a  statutory  pro- 
vision that  a  cashier  should  retain  his  place  until  removed  or 
until  another  was  19  appointed  in  his  stead;  and  it  was  con- 
sidered that  although  the  election  was  for  a  year  the  law  made 
it  a  continuing  office.  Dewey,  J.,  dissented  on  the  ground  that 
the  appointment  having  been  in  fact  made  for  a  year,  the  sure- 
ties could  not  be  holden  for  defaults  occurring  after  the  year. 

It  is  said  in  1  Morse  on  Banks,  section  27,  upon  the  authority 
of  Amherst  Bank  v.  Boot,  2  Met.  522,  that  a  mere  usage  of  the 
directors  to  re-elect  every  year  does  not  impart  to  the  office  the 
legal  character  of  annual  duration*  that  sureties  will  not  be  pre- 
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sumed  to  have  contracted  with  reference  to  such,  a  usage,  and 
that  a  re-election  in  pursuance  of  the  usage  will  not  limit  the 
obligation  of  the  bond.  But  this  must  be  read  with  a  remem- 
brance that  in  the  case  under  review  the  court  considered  that 
the  office  was  a  continuing  one  by  force  of  the  statute. 

The  controlling  effect  of  the  statute  upon  the  disposition  of 
Amherst  Bank  v.  Boot,  2  Met.  522,  is  emphasized  by  a  later 
case.  In  Kichardeon  School  Fund  v.  Dean,  130  Mass.  242, 
where  the  statute  left  with  the  corporation  the  right  to  fix  the 
term  of  office  as  it  saw  fit,  it  did  not  appear  what  the  by-laws  of 
the  corporation  were,  but  the  corporation  had  for  a  long  series  of 
terms  elected  its  treasurer  triennially.  It  was  held  that  as  there 
was  no  statute  which  made  the  office  a  continuing  one,  the  rea- 
soning in  Amherst  Bank  v.  Root.  2  Met.  522,  was  not  applicable; 
and  that  the  corporation  had  by  its  long  and  uniform  practice 
made  the  office  a  triennial  one,  so  that  when  the  defendants 
made  their  contract  it  was  with  reference  to  a  fixed  and  limited 
term. 

It  is  evident  that  the  case  of  Amherst  Bank  v.  Boot,  2  Met. 
522,  if  followed,  will  not  be  decisive  of  the  case  at  bar,  unless  the 
United  States  statute  is  held  to  have  the  same  effect  that  was 
given  to  the  Massachusetts  statute.  The  two  provisions  are  not 
similar  in  terms.  The  federal  regulation  is  simply  that  the  direc- 
tors may  appoint  the  necessary  officials  and  remove  them  at 
pleasure.  The  only  case  that  has  come  to  our  notice  in  which  this 
provision  has  been  considered  is  the  case  of  *°  Harrington  v. 
First  Nat.  Bank,  1  Thomp.  &  C.  361.  There  a  teller,  who  had  been 
employed  for  a  year,  was  discharged  before  the  expiration  of  the 
year,  and  sought  to  recover  compensation  for  the  full  term.  The 
court  held  that  the  appointment  was  subject  to  a  right  of  dismis- 
sal given  the  defendant  by  law.  The  decision  goes  no  further  than 
the  express  provision  of  the  statute.  As  is  said  in  2  Morse  on 
Banks,  part  2,  section  108  d,  the  cashier  of  a  national  bank  can- 
not be  irrevocably  appointed  for  a  definite  time.  It  is  evident 
that  the  further  statement  in  section  109,  that  a  national  bank 
cannot  hire  its  officers  for  any  specified  time,  was  not  intended 
to  convey  a  broader  meaning. 

The  Massachusetts  statute  contemplated  a  termination  of  the 
incumbency  by  an  act  removing  or  superseding  the  incumbent, 
which  implied  a  continuing  office.  We  see  nothing  in  the  lan- 
guage of  the  bank  act  which  requires  that  a  limited  appointment 
under  it  be  treated  as  of  this  character.  The  provision  that  an 
officer  may  be  dismissed  at  pleasure  can  apply  as  well  to  an  ap- 
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pointment  limited  to  a  given  time  as  to  an  appointment  for  an 
indefinite  period.  It  does  not  impliedly  prohibit  the  fixing  of  a 
time  beyond  which  the  appointment  shall  not  extend-  Its  effect 
is  simply  that  the  appointment,  however  made,  shall  be  termin- 
able at  the  pleasure  of  the  appointing  power.  An  appointment 
may  be  made  which,  if  not  previously  terminated  by  the  action 
of  the  directors,  will  continue  for  the  period  designated,  and  ex- 
pire by  its  own  limitation.  There  is  nothing  in  the  statute  which 
requires  us  to  hold  that  this  surety  contracted  with  reference  to 
an  unlimited  period,  when  the  appointment  was  in  terms  for  a 
specified  time.  The  cashier's  re-election  was  something  more  than 
a  meaningless  expression  of  the  pleasure  of  the  directors;  it  was 
the  filling  of  a  vacancy  occasioned  by  the  limitation  of  their  pre- 
vious appointment. 

It  remains  to  determine  whether  the  defendant's  liability  is 
affected  by  the  provision  of  the  plaintiff's  by-law,  that  the  cashier 
should  be  appointed  to  hold  his  office  during  the  S1  pleasure  of 
the  board.  It  is  claimed  by  defendant's  counsel  that  this  provi- 
sion does  not  contemplate  an  appointment  for  an  indefinite  pe- 
riod; but  in  disposing  of  the  point  stated  we  shall  assume  that  it 
does.  It  thus  becomes  necessary  to  consider  whether  the  surety 
shall  be  held  to  have  contracted  with  reference  to  the  term  con- 
templated by  the  by-law,  or  the  term  fixed  by  the  vote  of  the 
directors  in  making  the  appointment. 

The  case  cannot  be  put  on  the  ground  that  the  corporation 
had,  by  long  and  uniform  practice,  made  the  office  an  annual 
one,  notwithstanding  the  provision  of  its  by-law.  This  bond  was 
given  at  the  cashier's  first  election,  and  the  case  does  not  ehow 
what  the  previous  course  of  the  corporation  had  been.  But,  ir- 
respective of  any  previous  action  of  a  similar  character,  we  think 
the  liability  of  the  surety  is  to  be  determined  with  reference  to 
the  appointment  as  made.  The  case  discloses  nothing  to  place 
the  surety  in  any  other  position  as  regards  the  by-law  than  that 
of  a  stranger;  and  the  doctrine  is,  that  by-laws  of  this  nature  are 
merely  provisions  for  the  government  of  the  corporation,  that 
strangers  are  not  bound  to  know  them,  and  that  notice  of  them 
will  not  be  presumed:  Morawetz  on  Private  Corporations,  sees. 
500,  502,  593.  The  early  decisions  to  the  contrary  in  New  York 
have  been  ignored  in  recent  cases:  Bathbun  v.  Snow,  123  K.  Y. 
343.  But  if  the  surety  were  to  be  held  charged  with  notice  of 
the  by-law,  we  think  his  liability  would  not  be  extended  hy  it. 
The  by-law,  and  the  vote  making  the  appointment,  were  expres- 
sions of  the  same  authority.  It  is  not  necessary  to  consider  what 
the  situation  may  be  when  the  by-law  is  adopted  by  one  quorum 
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and  the  appointment  made  by  another,  or  when  the  votes  are 
taken  at  meetings  held  upon  different  notices;  for  the  ease  does 
not  present  these  questions.  The  identical  power  which  made  the 
by-law  could  formally  abrogate  it,  or  ignore  it  in  a  particular  in- 
stance. It  was  dispensed  with  for  the  time  being  when  a  vote 
inconsistent  with  it  was  passed;  and  having  been  disregarded  in 
**  limiting  the  cashier's  appointment,  it  cannot  now  be  invoked 
to  extend  the  liability  of  his  surety. 

The  instrument  in  question  in  this  suit  is  in  form  a  bond,  but 
without  seals.  Such  an  instrument  is  a  valid  contract  obligation! 
if  executed  upon  a  sufficient  consideration  and  delivered  to  take 
effect  as  security:  United  States  v.  Linn,  15  Pet  290. 

Judgment  reversed  and  cause  remanded. 


OFFICERS—OFFICIAL  BONDS— WHEN  LIABILITY  THERM- 
UPON  TERMINATES.— When  the  office  is  in  fact  annual,  although 
not  so  recited  In  the  bond,  still  the  bond  only  covers  the  official  acts 
of  the  year  for  which  it  was  given:  Monographic  note  to  Crawn  v. 
Commonwealth,  10  Am.  St.  Rep.  859;  Wapello  County  v.  Bigham, 
10  Iowa,  39;  74  Am.  Dec.  370,  and  note;  Moss  v.  State,  10  Mo.  33$; 
47  Am.  Dec.  116.  A  preponderance  of  authority  holds  that  the  sure- 
ties on  an  official  bond  for  a  particular  term  of  office,  cannot  have 
their  liability  continued  indefinitely  by  the  failure  of  the  successor 
of  their  principal  to  qualify:  Monographic  note  to  Crawn  T.  Com- 
monwealth, 10  Am.  St.  Rep.  856. 

OFFICERS— OFFICIAL  BONDS-VALIDITY  OF.— For  a  consid- 
eration of  informalities  which  do  not  invalidate  official  bonds,  see 
extended  note  to  Whltehurst  v.  Hickey,  15  Am.  Dec.  170-172.  See, 
also,  monographic  note  to  People  v.  Hartley,  82  Am.  Dee.  760-764, 
on  official  bonds,  when  valid  and  when  void. 
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[69  Vermont,  286.] 

JUDGMENTS— RELIEF  IN  EQUITY.— The  acts  for  which  a 
court  of  equity  may,  on  account  of  fraud,  set  aside  or  annul  a  judg- 
ment at  law  between  the  same  parties  have  relation  only  to  fraud* 
extrinsic  or  collateral  to  the  matter  tried  by  the  first  court,  and  not 
to  fraud  in  the  matter  on  which  the  judgment  was  rendered. 

JUDGMENTS— RELIEF  IN  EQUITY.— A  court  of  equity  will 
not  set  aside  a  judgment  at  law  because  it  was  founded  on  a  fraudu- 
lent instrument  or  perjured  testimony,  nor  for  any  maitter  that  was 
actually  presented  and  considered  in  the  judgment  assailed. 

JUDGMENTS-RELIEF  IN  EQUITY— BILL  OF  DISCO  VERY;. 
A  bill  in  equity  seeking  to  set  aside  a  judgment  at  law  between  the 
same  parties,  on  the  ground  that  it  was  based  upon  perjured  testi- 
mony, cannot  be  sustained  as  a  bill  of  discovery,  for  the  reason  that 
the  judgment  is  conclusive  that  the  complainant  has  no  interest  in 
the  matter  concerning  which  discovery  is  sought. 

J.  W.  Gordon  and  R.  A.  Hoar,  for  the  appellant 

J.  P.  Lamson  and  E.  W.  Bisbee,  for  the  appellee* 

Ax.  Br.  Rm\,  Vol.  LX.— 59 
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987  HOWELL,  J.  The  question  arises  on  demurrer  to  a  bDl 
for  relief  from  a  judgment  rendered  on  a  verdict  obtained  by  per- 
jury in  a  suit  in  favor  of  the  defendants  against  the  orator  for 
false  warranty  of  the  title  of  a  horae  that  he  sold  288  to  them  at 
sheriff's  sale  on  an  execution  against  McKane.  The  main  issue 
tried  in  that  case  was,  as  alleged  in  the  bill,  whether  McKane's 
wife  bought  and  owned  the  horse,  and  whether  Mann  Brothers 
acquired  a  legal  title  thereto  by  purchase  from  her.  She  testi- 
fied that  she  bought  the  horse  with  money  that  she  inherited 
from  her  father's  estate,  and  sold  it  to  Mann  Brothers.  This  tes- 
timony both  surprised  and  defeased  the  orator,  and  when  it  was 
too  late  to  petition  at  law  for  a  new  trial,  he  discovered  and  can 
prove  that  it  was  wholly  and  purposely  false.  But  the  bill  does 
not  implicate  the  defendants  in  the  fraud  otherwise  than  by  al- 
leging that  the  orator  is  informed  and  believes  that  Mann  Broth- 
ers were  in  collusion  and  fraudulent  combination  and  conspiracy 
with  McKane  and  his  wife  and  the  defendants  to  defraud  and  de- 
feat him  in  that  suit,  and  that  Mann  Brothers  and  the  defendants 
knew,  or  ought  to  have  known,  that  Mis.  McKane's  testimony 
was  knowingly  and  purposely  false.  But  the  allegation  on  in- 
formation and  belief  is  obviously  not  sufficient  to  implicate  the 
defendants;  and  the  allegation  that  they  knew,  or  ought  to  have 
known,  charges  neither  with  certainty,  and  if  the  demurrer  is 
taken  as  admitting  the  averment,  it  can  at  most  be  said  that  they 
ought  to  have  known  but  did  not,  for  as  here  is  an  equipoise,  no 
intendments  on  demurrer  are  to  be  made  in  favor  of  the  pleader's 
ease  that  do  not  naturally  result  from  the  allegation:  Story's 
Equity  Pleading,  Bedfield's  ed.,  sec.  452  a;  Simpson  v.  Fogo,  G 
Jut.,  N.  S.,  949. 

There  was,  then,  no  subornation  of  perjury  by  the  defend- 
ants, nor  even  knowledge  on  their  part  that  the  testimony  was 
false,  and  it  was  relevant  to  the  main  issue  tried,  which  was  de- 
cided against  the  orator,  who  had  his  day  in  court. 

It  is  said  in  Burton  v.  Wiley,  26  Vt.  430,  that  the  early  Eng- 
lish cases,  and  some  of  the  American  cases,  go  upon  the  ground 
that  a  bill  will  be  entertained  for  a  new  trial  in  an  action  deter- 
mined at  law  upon  much  the  same  grounds  that  a89  new  trials 
are  granted  at  law,  when  the  courts  of  law  have  no  means  of 
granting  such  trials,  either  for  want  of  authority  or  from  lapse 
of  time:  but  that  in  this  state  the  rule  has  been  established  on  a 
much  narrower  basis,  and  that  the  party  must  have  failed  of  ob- 
taining redness  in  the  suit  at  law  by  the  fraud  of  the  other  party 
or  by  inevitable  accident  or  mistake  without  fault  on  his  part 
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or  that  of  bis  attorney.  This  is  said  to  be  the  doctrine  of  the 
best  considered  and  more  recent  cases.  It  is  not  enough  to  show 
that  injustice  has  been  done;  it  must  appear  that  it  was  done  in 
circumstances  that  authorize  a  court  of  equity  to  interpose — that 
afford  ground  of  equity  jurisdiction:  Bateman  v.  Willoe,  1 
Schoales  &  L.  201.  But  surprise  is  not  such  a  ground,  unless  ac- 
companied with  fraud  and  circumvention:  McDaniels  v.  Bank  of 
Rutland,  29  Vt.  230;  70  Am.  Dec.  406.  Nor  is  the  lapse  of  the 
statutory  period  for  petitioning  at  law  for  a  new  trial:  Burton  v. 
Wiley,  26  Vt.  430. 

The  maxim  that  fraud  vitiates  every  proceeding  must  be  taken 
to  apply  to  cases  in  which  proof  of  fraud  is  admissible.  But 
when  the  same  matter  has  been  actually  tried,  or  was  so  in  issue 
that  it  might  have  been  tried,  it  is  not  again  admissible,  for  the 
party  is  estopped  to  set  up  such  fraud,  as  the  judgment  is  the 
highest  evidence  and  cannot  be  contradicted:  Shaw,  C.  J.,  in 
Greene  v.  Greene,  2  Gray,  361,  366;  61  Am.  Dec.  454. 

The  acts  for  which  a  court  of  equity  will,  on  account  of  fraud, 
set  aside  or  annul  a  judgment  or  a  decree  between  the  same  par- 
ties, rendered  by  a  court  of  competent  jurisdiction,  have  relation 
to  fraud  extrinsic  or  collateral  to  the  matter  tried  by  the  firet 
court,  and  not  to  fraud  in  the  matter  on  which  the  judgment  or 
the  decree  was  rendered.  This  is  the  precise  point  ruled  in  Unit- 
ed States  v.  Throckmorton,  98  U.  S.  61.  This  rule  is  based  upon 
the  maxims  that  it  ie  for  the  public  good  that  there  be  an  end  of 
litigation,  and  that  a  man  shall  not  be  twice  vexed  for  one  and 
the  same  cause.  The  court  there  says  that  when,  by  reason  of 
something  done  by  the  successful  party  to  the  suit,  there  was  in 
fact  no  *°°  adversarv  trial  nor  decision  of  the  issue  in  the  case, 
equity  will  grant  relief;  but  that  it  is  well  settled  that  the  court 
will  not  set  aside  a  judgment  because  it  was  founded  on  a  fraud- 
ulent instrument  or  perjured  testimony,  nor  for  any  matter  that 
was  actually  presented  and  considered  in  the  judgment  assailed. 
This  has  long  been  the  settled  doctrine  in  this  state.  Thus,  in 
Emerson  ▼.  Udall,  13  Vt  477,  483,  37  Am.  Dec.  604,  it  was 
said  that,  notwithstanding  some  early  cases  to  the  contrary,  it 
was  then  well  settled  that  a  court  of  equity  will  not  examine  into 
the  foundation  of  a  judgment  of  a  court  of  law  upon  any  ground 
that  either  was,  or  might  have  been,  tried  in  such  court,  but 
that  equity  will  sometimes  grant  relief  when  a  party,  by  accident 
or  mistake  without  his  own  fault,  or  by  the  fraud  of  the  other 
party,  has  failed  of  an  opportunity  to  present  his  case,  and  also 
when  his  defense  is  purely  of  an  equitable  character,  and  there- 
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fore  could  not  avail  at  law.  Beyond  this,  the  court  said,  it  waa 
not  aware  of  any  good  ground  on  which  equity  could  enjoin  a 
judgment  at  law,  although  cases  were  to  be  found,  but  not  of 
very  high  authority,  that  have  gone  somewhat  farther* 

So  in  Fletcher  v.  Warren,  18  Vt.  45,  it  is  said  that  the  fact 
that  a  judgment  at  law  has  worked  injustice  between  the  parties 
ia  not,  of  itself,  enough  to  authorize  a  court  of  equity  to  grant 
relief,  for  suggestions  of  injustice  can  always  be  made,  and  if  it 
was  competent  for  equity  to  interpose  on  such  grounds  alone,  no 
determination  at  law  would  ever  be  final;  that  it  would,  more- 
over, be  a  manifest  repugnancy  in  any  system  of  jurisprudence 
that  the  decisions  of  one  ultimate  and  final  jurisdiction  should 
be  subject  to  the  revision  and  correction  of  another;  that  there- 
fore it  is  only  on  collateral  grounds,  not  passed  upon  by  the 
<?ourt  of  law,  that  a  court  of  equity  can  proceed  in  such  oases,  and 
then  it  acts  upon  the  conscience  of  the  party  in  fault,  and  not 
upon  the  court  of  law;  and  hence  that  it  is  usual  to  allege  and 
ehow  that  the  party  seeking  relief  has  a  just  defense,  of  which, 
through  the  fraud  or  wrongful  act  of  the  other  party,  he  waa  un- 
able to  avail  himself  at  the  trial. 

wn  Pico  v.  Cohn,  91  Cal.  129,  25  Am.  St.  Eep.  159,  ia  a  very 
strong  case  to  the  same  effect.  It  decides  that  neither  a  judg- 
ment nor  a  decree  will  be  set  aside  in  equity  on  account  of  any 
fraud  that  is  not  extrinsic  or  collateral  to  the  question  examined 
end  determined  in  the  original  action,  and  that  a  fraud  is  not 
extrinsic  or  collateral  within  the  meaning  of  the  rule,  unless 
it  prevents  the  party  from  having  a  trial.  There  the  successful 
party  bribed  a  witness  to  swear  falsely,  and  it  was  claimed  that 
the  bribery  was  the  fraud,  and  as  it  was  not,  and  could  not  have 
been,  the  subject  of  investigation  at  the  trial,  it  was  extrinsic 
and  collateral,  and  brought  the  case  within  the  rule.  But  the 
court  held  that  the  production  of  the  perjured  testimony  was  the 
fraud,  and  that  the  means  by  which  the  witness  waa  induced  to 
wear  falsely  was  but  an  incident. 

In  a  note  to  that  case  Mr.  Freeman  says  there  is  little  or  no 
«Loubt  of  the  truth  of  the  proposition  there  stated,  but  he  thinks 
that  subornation  of  perjury  is  an  extrinsic  or  collateral  fraud 
within  the  meaning  of  the  rule,  and  ought  to  be  held  such;  but 
be  does  not  intimate  that  the  credibility  of  testimony  relevant  to 
the  issue  tried  is  extrinsic  or  collateral,  as  it  clearly  is  not:  Her- 
man on  Estoppel  and  Res  Judicata,  sec.  394.  See  monographic 
note  to  Oliver  v.  Pray,  19  Am.  Dec.  603,  on  the  power  of  a  court 
of  equity  to  relieve  from  judgments  at  law. 
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If  the  bill  can  be  treated  as  a  bill  of  discovery  concerning  th» 
supposed  chattel  mortgage  of  the  horse  from  McKane  to  Mann 
Brothers,  it  cannot  be  sustained  as  such,  for  the  orator  has  no 
title  nor  interest  in  the  matter  respecting  which  discovery  i» 
sought,  as  the  judgment  at  law  finally  and  conclusively  settles 
that  matter  against  him. 

Although  the  demurrer  is  only  to  the  amendment  of  the  bill, 
it  was  treated  in  argument  as  being  to  the  whole  bill,  and  henc» 
we  have  so  treated  it. 

Decree  affirmed  and  cause  remanded. 


JUDGMENTS- RELIEF  FROM  IN  EQUITY— WHEN  OBTAIN- 
ABLE.—Equity  has  Jurisdiction  to  set  aside  a  former  Judgment  for 
fraud  only  in  those  cases  where  the  perjury  or  fraud  consists  of  ex- 
trinsic collateral  acts,  not  examined  and  determined  in  the  former 
action:  Frieee  v.  Hummel,  26  Or.  145;  46  Am.  St  Rep.  610.  See 
monographic  note  to  Pico  v.  Cohn,  25  Am.  St  Rep.  165-171;  Colby  v. 
Colby,  59  Minn.  432;  50  Am.  St  Rep.  420;  monographic  note  to  Oliver 
v.  Pray,  111  Am.  Dec.  603-612,  on  the  power  of  equity  to  relieve 
against  a  Judgment  of  law;  and  monographic  note  to  Little  Rock  etc 
Ry.  v.  Wells,  54  Am.  St  Rep.  218-261,  thoroughly  discussing  the 
Question. 


Lord  v.  Buchanan. 

[09  VnatoKT,  820.] 

JUDGMENT  IN  TRESPASS  AS  BAR— GENERAL  AND  SPEC- 
IAL OWNER.— A  special  owner  in  possession  of  personalty  may  re- 
cover in  trespass  or  trover  Its  full  value  and  damages  against  a 
stranger  who  has  unlawfully  removed  and  converted  it.  Such  recov- 
ery is  a  bar  to  an  action  of  the  same  nature  by  the  general  owner,  as 
the  first  recovery  is  for  his  benefit  to  the  extent  of  his  interest 

T.  B.  Gordon  and  Q.  W.  Wing,  for  the  appellants. 

P.  J.  Martin,  for  the  appellee. 

821  TYLER,  J.  The  plaintiffs  sold  a  stove  to  a  Mrs.  Harroim 
by  the  following  contract: 

"Berlin,  Vt.,  Sept.  27th,  1894. 

"For  valne  received  I  promise  to  pay  Lord,  Stone  &  Co.,  or 
bearer,  the  first  day  of  November,  February,  May,  and  August 
next,  thirty-two  dollars  with  interest.  The  consideration  of  this 
note  is  one  model  crown  portable  cooking  range  which  I  have 
received  of  said  Lord,  Stone  &  Co;  nevertheless,  it  is  understood 
and  agreed  between  the  undersigned  and  said  Lord,  Stone  &  Co. 
that  the  title  of  the  above-mentioned  property  does  not  pass  to 
me,  and  until  this  note  is  paid  the  title  to  the  aforesaid  property 
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shall  remain  with  the  said  Lard,  Stone  &  Co.,  who  shall  have  the 
right,  in  case  of  nonpayment  at  maturity  of  said  note  without 
process  of  law,  to  enter  and  retake,  and  may  enter  and  retake 
immediate  possession  of  said  property  wherever  it  may  be  and 
remove  the  same 

'T1IRS.  J.  HAREOUN." 

The  defendant,  as  a  public  officer,  in  the  foreclosure  of  a  chat- 
tel mortgage  against  the  vendee's  husband,  entered  her  dwelling- 
house,  took  the  stove,  and  duly  advertised  and  sold  it,  the  plain- 
tiffs and  the  vendee  making  known  to  the  defendant  their  re- 
spective claims  and  forbidding  the  sale. 

The  vendee  sued  the  defendant  in  trespass  for  breaking  and 
entering  the  dwelling-house,  converting  the  stove  to  his  use  and 
depriving  her  thereof.  Judgment  was  rendered  for  her  to  re- 
cover the  value  of  the  property  and  special  damages,  and  no  ex- 
ception was  taken.  This  suit  was  brought  a  few  days  later,  is 
in  trespass  and  trover,  and  special  damages  are  alleged  for  that 
"the  plaintiffs  were  for  a  long  time  prevented  from  transacting 
their  necessary  business  and  were  put  to  great  trouble  and  ex- 
pense in  being  deprived  of  the  stove/' 

During  the  trial  the  defendant  conceded  that  the  stove  in  con- 
troversy was  not  the  one  included  in  the  mortgage,  and  did  not 
seek  to  justify  the  taking. 

asia  The  plaintiffs  claim  that  they  held  the  title  to  the  stove, 
and,  as  there  was  an  overdue  payment,  that  they  were  entitled 
to  the  possession;  that  the  taking  was  an  invasion  of  their  right 
for  which  they  should  have  at  least  nominal  damages. 

The  vendee  had  possession  of  the  property  and  an  interest  in 
it,  and  was  entitled  to  recover  the  full  value  thereof  and  her  dam- 
ages: Barker  v.  Dement,  52  Am.  Dec.  670,  and  notes;  White  v. 
Bascom,  28  Vt.  268.  It  is  said  in  the  latter  case  that  naked  pos- 
session is  sufficient  against  all  the  world  except  him  who  has  a 
superior  title,  and  that  where  the  suit  is  brought  by  the  special 
owner,  the  law  presumes  it  is  by  consent  of  the  general  owner, 
who  alone  can  interfere,  and  that  what  is  recovered  by  the  special 
owner  above  his  interest  is  held  by  him  in  trust  for  the  general 
owner. 

The  question  is,  whether  the  plaintiffs  can  recover  the  dan* 
ages  which  they  suffered  in  consequence  of  the  defendant's 
wrongful  act  The  rule  is,  that  to  entitle  a  plaintiff  to  maintain 
trespass  or  trover,  he  must,  at  the  time  of  the  taking,  have  either 
the  actual  possession,  or  the  title,  with  the  right  of  present  pos- 
session:  Hurd  v.  Fleming,  34  Yt  169.    This  rule  is  stated  in 
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enbstance  in  1  Chitty  on  Pleading,  48,  and  it  is  there  said  that 
though  the  action  may  be  brought  by  the  general  or  special  owner 
against  a  stranger,  yet  both  actions  cannot  be  supported  at  the 
same  time,  and  that  when  the  general  owner  has  not  the  right 
of  immediate  possession,  as  where  he  has  demised  goods  for  a 
term,  he  cannot  maintain  trespass  or  trover  even  against  a  stran- 
ger; though  if  the  injury  were  sufficient  to  affect  hie  reversionary 
interest  he  may  support  a  special  action  on  the  case;  and  a  re- 
covery in  an  action  by  the  party  having  a  possessory  interest 
would  be  no  bar  to  an  action  for  an  injury  to  the  reversionary; 
interest. 

In  this  case,  the  plaintiffs  cannot  recover  the  special  damages 
found  by  the  trial  court  for  the  reason  thai  they  are  not  declar- 
ed for.  They  in  fact  only  claim  nominal  damages,  which  would 
be  for  the  unlawful  taking  of  the  823  property.  For  this  they 
can  have  no  recovery  for  the  reason  that  the  plaintiff  in  the  other 
suit  has  had  a  full  recovery  upon  this  ground,  and  there  cannot 
be  two  recoveries  for  the  same  taking. 

If  the  plaintiffs  had  the  right  to  repossess  themselves  of  the 
property  by  reason  of  the  vendee's  failure  to  make  payment,  they 
waived  that  right  and  assented  to  the  vendee's  possession  and 
suit,  and  cannot  recover  in  this  action. 

Judgment  affirmed. 

TROVER—WHO  MAY  MAINTAIN.— Plaintiff,  to  recover  In  an  ae- 
tlon  of  trover,  must  prove  general  or  special  property  in  himself  and 
a  right  of  possession  at  the  time  of  the  conversion,  a  conversion  by 
the  defendant,  and  the  value  of  the  property:  Donley  v.  Rector,  10 
Ark.  211;  50  Am.  Dec.  242,  and  note;  Union  etc.  Oa  v.  Mallory  etc. 
Co.,  157  111.  554;  48  Am.  St.  Rep.  341;  extended  note  to  Hostler  v. 
Skull,  l  Am.  Dec.  585-580. 

TRESPASS— WHO  MAY  MAINTAIN.— The  possessor  of  property 
may  maintain  trespass  against  a  mere  wrongdoer  without  showing 
t^e  extent  of  his  right:  Potter  v.  Washburn,  13  Vt  558;  37  Am.  Dec. 
615;  Barron  v.  Cobleigh,  11  N.  H.  557;  35  Am.  Dec.  605,  and  note. 
See  Pullman  Palace  Car  Go.  v.  Gavin,  93  Tenn.  53;  42  Am.  St  Rep. 
902;  and  monographic  note  to  Orser  v.  Storms,  18  Am.  Dec.  546-560. 

JUDGMENTS— WHO  BOUND  BY.— Judgments  and  decrees  bind 
parties  and  privies  only,  and  privity  exists  only  where  there  la  iden- 
tity of  Interest:  Winston  v.  Westerfeldt,  22  Ala.  760;  58  Am.  Dec.  278. 
See  Emery  v.  Fowler,  39  Me.  326;  63  Am.  Dee.  627,  and  note;  note 
to  Hill  t.  Bain,  2  Am.  St  Rep.  87a 
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MARRIAGE  —  RESTRICTIONS  UPON  —  PRESUMPTION"— 
BURDEN  OF  PROOF.— Restrictions  upon  marriage  or  remarriage  are 
exceptional,  and  not  to  be  presumed,  and  one  relying  upon  such  re- 
striction has  the  burden  to  show  its  existence. 

MARRIAGE  FORBIDDEN  AFTER  DIVORCE— VALIDITY 
OF,  IF  CONTRACTED  OUTSIDE  OF  STATEX— One  divorced  in  one 
state  and  forbidden  by  the  statute  of  that  state  to  remarry,  may  re- 
marry In  another  state  whose  laws  contain  no  such  restriction,  and 
such  remarriage  must  be  recognized  as  valid  in  the  state  where  the 
divorce  was  obtained,  although  both  parties  to  the  remarriage  were 
residents  of,  and  domiciled  in,  the  laitter  state  both  before  and  im- 
mediately after  such  marriage  was  solemnized. 

•  MARRIAGE  PROHIBITED  AFTER  DIVORCE— VALIDITY 
IF  ENTERED  INTO  OUTSIDE  OF  STATE.— If  a  statute,  silent  as 
to  marriage  outside  the  state,  prohibits  classes  of  persons  from  mar- 
rying generally,  or  from  intermarrying,  or  declares  void  all  mar- 
riages not  celebrated  according  to  prescribed  forms,  it  has  no  effect 
upon  marriages,  even  of  domiciled  inhabitants,  entered  into  out  of  the 
state.  If  such  marriages  are  valid  by  the  international  law  of  mar- 
riage and  the  local  law  of  the  place  where  celebrated,  they  are  valid 
by  the  law  of  the  state  whose  statute  contains  such  restrictions. 

MARRIAGE— VALIDITY  OF,  CONTRACTED  EXTRATER- 
RITORIALLY.— Parties  who  are  under  no  disability  by  international 
law  may  choose  their  place  of  marriage,  and,  if  the  marriage  is 
valid  there,  it  is  valid  everywhere,  though  they  were  purposely  away 
from  home,  and  the  same  transaction  in  the  state  of  their  domicile 
would  not  have  constituted  a  valid  marriage. 

MARRIAGE  AFTER  DIVORCE.- STATUTES  PROHIBIT- 
ING  marriage  after  divorce  are  not  extraterritorial  in  their  effect, 
unless  made  so  by  express  words  or  necessary  implication. 

W.  B.  C.  Stickney,  for  the  appellant 

J.  0.  Harvey,  state's  attorney,  and  W.  W.  Stickney,  for  the 
state. 

4W  ROWELL,  J.  The  charge  is,  that  the  prisoner,  an  unmar- 
ried woman,  committed  adultery  with  Coburn,  a  married  man. 
It  appeared  that  Coburn's  first  wife,  who  is  etill  living,  obtained 
a  divorce  from  him  in  this  state  in  "December,  1895;  that  on  June 
13,  1896,  he  and  Grace  Hoisington,  both  of  whom  were  then 
domiciled  in  Windsor,  in  this  state,  went  to  Claremont,  New 
Hampshire,  and  were  there  married  by  a  clergyman  authorized 
by  the  law  of  that  state  to  solemnize  marriages;  and  that  imme- 
diately after  the  marriage  they  returned  to  Windsor,  where  they 
have  lived  ever  since,  and  where  they  first  cohabited  as  husband 
and  wife,  never  having  cohabited  as  such  in  New  Hampshire. 

The  only  evidence  of  the  law  of  New  Hampshire  respecting 
marriages  was  chapter  174  of  the  Public  Statutes  of  that  state, 


May,  1897.]  State  v.  Shattuck,  937 

entitled,  "Marriages."    That  chapter  imposes  so  restraint  upon 
remarriage  by  the  guilty  party  to  a  decree  of  divorce. 

The  court  charged  the  jury  that  if  it  found  that  the  marriage 
ceremony  was  performed  by  the  clergyman,  and  that  he  was  au- 
thorized to  perform  it,  as  his  testimony  tended  to  show,  and  also 
found  that  the  said  Grace  cohabited  with  Coburn  under  the  be- 
lief that  the  marriage  was  legal,  aa  her  testimony  tended  to 
show,  the  marriage  was  valid,  and  Coburn  was  a  person  with  whom 
the  crime  of  adultery  could  have  been  committed.  To  this  the 
prisoner  excepted;  and,  also,  far  that  the  court  did  not  charge 
that  there  was  no  evidence  in  the  case  to  show  that  Coburn,  be- 
ing disqualified  by  the  laws  of  this  state  to  406  contract  a  lawful 
marriage,  was,  notwithstanding  such  disqualification,  competent 
by  the  laws  of  New  Hampshire  to  contract  a  lawful  marriage,  and 
that  without  such  testimony  the  fact  of  his  marriage  to  said  Grace 
was  not  made  out. 

This  last  exception  is  not  sustainable.  As  we  have  said,  the 
chapter  of  the  New  Hampshire  statutes  put  in  evidence  is  not  re- 
strictive in  this  behalf;  and  if  it  be  said  that  some  other  part  of 
the  statutes  may  be,  the  answer  is,  that  aa  such  restrictions 
upon  marriage  are  exceptional,  the  burden  was  on  the  prisoner 
to  show  the  restriction,  if  any  there  is:  Hutchins  v.  Kimmell,  31 
Mich.  136,  132;  18  Am.  Hep.  164.  And  as  no  such  restriction 
exists  in  the  common  law  of  this  state,  the  presumption  is,  that 
the  common  law  of  New  Hampshire  is  like  ours  in  this  regard: 
Ward  v.  Morrison,  25  Vt.  593,  601. 

The  marriage  in  question  must,  therefore,  be  taken  to  be  valid 
by  the  law  of  New  Hampshire.  But  had  it  been  celebrated  in 
this  state,  it  would  have  been  void  here,  for  our  statute  provides 
that  it  shall  not  be  lawful  for  a  divorced  libelee  to  marry  a  per- 
ron other  than  the  libelant  for  three  years  from  the  time  the 
divorce  is  granted,  unless  the  libelant  dies,  and  imposes  a  penalty 
on  a  person  who  violates  that  provision,  or  lives  in  this  state  un- 
der a  marriage  relation  forbidden  by  it;  and  we  have  recently 
held  that  a  marriage  celebration  in  this  state  in  violation  there- 
of, between  parties  domiciled  here,  was  void  here:  Ovitt  v.  Smith,. 
68  Vt.  35. 

The  prisoner  claims  that  this  marriage  is  void  here  notwith- 
standing it  was  celebrated  in  New  Hampshire  and  is  valid  there, 
for  that  when  a  marriage  is  absolutely  prohibited  in  a  state  or 
country  as  being  contrary  to  public  policy  and  leading  to  social 
evils,  the  domiciled  inhabitants  of  that  state  or  country  cannot 
be  permitted,  by  passing  the  frontier  and  entering  another  state 
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in  which  the  marriage  is  not  prohibited,  to  celebrate  a  marriage 
forbidden  in  their  4aT  own  state,  and  immediately  return  to  their 
own  state,  to  insist  on  their  marriage  being  recognized  as  law- 
ful. 

It  is  the  common  law  of  Christendom  that,  as  to  form  and  cere- 
mony, a  marriage  good  where  celebrated  is  good  everywhere.  But 
as  to  capacity  to  marry,  the  authorities  are  not  agreed,  some  hold- 
ing that,  as  in  other  contracts,  it  depends  upon  the  law  of  domi- 
cile, and  some  that  it  depends  upon  the  law  of  the  place  where 
the  marriage  is  solemnized,  as  do  form  and  ceremony,  and  that 
a  marriage  good  where  celebrated  is  good  everywhere,  unless 
odious  by  the  common  consent  of  nations,  or  positively  prohibited 
by  the  public  law  of  a  country  from  motives  of  policy.  It  is  un- 
doubtedly true  that  states  may  control  this  matter  by  statute,  as 
Massachusetts  does,  where  it  is  enacted  that  when  persons  resi- 
dent in  that  state,  in  order  to  evade  its  marriage  laws,  and  with 
an  intention  of  returning  to  reside  there,  go  into  another  state 
or  country  and  are  married,  and  afterward  return  and  reside  in 
Massachusetts,  the  marriage  shall  be  deemed  void. 

We  have  no  such  express  provision.  The  language  of  our  stat- 
ute is  general,  and  it  is  a  fundamental  rule  that  no  statute,  wheth- 
er relating  to  marriage  or  otherwise,  if  in  the  ordinary  general 
form  of  words,  will  be  given  effect  outside  of  the  state  or  country 
enacting  it.  To  bind  even  citizens  abroad,  it  must  include  them, 
either  in  express  terms  or  by  necessary  implication.  Hence  if  a 
statute,  silent  as  to  marriages  abroad,  as  ours  is,  prohibits  classes 
of  persons  from  marrying  generally,  or  from  intermarrying,  or 
declares  void  all  marriages  not  celebrated  according  to  prescribed 
forms,  it  has  no  effect  upon  marriages,  even  of  domiciled  inhabi- 
tants, entered  into  out  of  the  state.  Those  marriages  are  to  be 
judged  of  by  the  courts  of  such  state  just  as  though  the  statute 
did  not  exist.  If  they  are  valid  by  the  international  law  of  mar- 
riage and  the  local  law  of  the  place  where  celebrated,  thoy  are 
valid  by  the  law  of  such  state,  and  the  statute  has  nothing  to  do 
with  the  question,  408  if  such  international  law  is  a  part  of  the 
law  of  the  state,  as  it  is  here,  for  a  written  law  not  construed  to 
be  extraterritorial  does  not  change  the  unwritten  law  as  to  extra- 
territorial marriages;  and  therefore  parties  who  are  under  no  dis- 
ability by  international  law  may  choose  their  place  of  marriage, 
and,  if  the  marriage  is  valid  there,  it  will  be  valid  everywhere, 
though  they  were  purposely  away  from  home,  and  the  same 
transaction  in  the  state  of  their  domicile  would  not  have  made 
them  married.    There  is,  therefore,  no  foundation  for  an  argu- 
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ment  based  simply  on  the  idea  of  an  evasion  of  the  law  of  domi- 
cile. 

This  doctrine  is  entirely  applicable  to  statutes  prohibiting  mar- 
riage after  divorce.  Such  statutes  axe  not  extraterritorial,  unless 
made  so  by  express  words  or  necessary  implication,  as  has  been 
frequently  held  in  this  country,  though  there  are  cases  the  other 
way,  among  which  is  the  recent  and  well-considered  case  of  Pen- 
negar  v.  State,  87  Tenn.  244,  10  Am.  St  Rep.  648,  where  the 
cases  adopting  the  same  view  will  be  found.  But  the  weight  of 
American  authority,  as  well  as  reason  and  analogy,  sustain  the 
proposition  stated. 

This  whole  subject  is  very  fully  and  satisfactorily  discussed  by 
Mr.  Bishop  in  chapter  39  of  the  first  volume  of  his  work  on  Mar- 
riage, Divorce,  and  Separation;  and  as  we  adopt  his  views,  an 
extended  discussion  here  is  not  necessary.  The  subject  is  also 
fully  discussed  in  Commonwealth  v.  Lane,  113  Mass.  458,  13 
Am.  Bep.  509,  and  Roes  v.  Boss,  129  Mass.  243,  37  Am.  Bep.  321. 
In  the  latter  case  it  is  said  that  the  relation  of  husband  and  wife 
being  based  upon  the  contract  of  the  parties  and  recognized  by 
all  christian  nations,  the  validity  of  the  contract,  if  not  polyga- 
mous nor  incestuous  according  to  the  general  opinion  of  Christen- 
dom, is  governed,  even  as  regards  the  capacity  of  the  parties,  by 
the  law  of  the  place  of  marriage;  that  this  status,  once  legally 
created,  should  be  recognized  everywhere  as  fully  as  if  created  ty 
the  law  of  the  domicile,  and  that  therefore  such  a  marriage,  if 
valid  by  the  law  of  the  place  4a0  where  contracted,  even  if  con- 
tracted between  persons  domiciled  in  Massachusetts  and  incom- 
petent to  marry  there,  is  valid  there  to  all  intents  and  effects, 
civil  and  criminal,  except  so  far  as  the  legislature  has  clearly  de- 
clared that  such  a  marriage  out  of  the  commonwealth  shall  be 
deemed  invalid. 

The  same  doctrine  is  held  in  Van  Voorhis  v.  Brintnall,  86 
N.  Y.  18,  40  Am.  Bep.  505,  where  it  is  said  that,  in  the  absence 
of  express  words  to  that  effect,  it  is  not  to  be  inferred  that  the 
legislature  intended  its  enactments  to  contravene  the  jus  gentium 
under  which  the  question  of  the  validity  of  the  marriage  contract 
is  referred  to  the  lex  loci  contractus,  and  which  is  made  binding 
by  the  consent  of  all  nations,  and  professedly  and  directly  oper- 
ates upon  all,  and  that,  while  every  country  can  regulate  the 
status  of  its  own  citizens,  until  the  will  of  the  state  finds  clear 
and  unmistakable  expression  to  the  contrary,  that  law  must  con- 
trol. Judge  Marshall  says  in  United  States  v.  Fisher,  2  Cranch, 
88*  that:  "Where  rights  are  infringed,  where  fundamental  prin- 
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ciples  are  overthrown,  where  the  general  ByBtem  of  the  law  is  de- 
parted from,  the  legislative  intent  must  be  expressed  with  irre- 
sistible clearness  to  induce  a  court  of  justice  to  suppose  a  design 
to  effect  such  objects." 

Brook  v.  Brook,  9  H.  L.  Cas.  193,  sustains  the  prisoner's  con- 
tention* There  a  man  and  his  deceased  wife's  sister,  both  of 
whom  were  lawfully  domiciled  British  subjects,  went  temporarily 
to  Denmark  and  were  there  married,  where  their  marriage  was 
valid;  but  it  was  held  void  in  England,  because  an  English  stat- 
ute prohibited  such  marriages.  The  law  lords  delivered  separate 
opinions,  and  the  only  ground  upon  which  they  agreed  was,  that 
as  the  statute  made  such  marriages  between  English  subjects 
domiciled  in  England  void  because  declared  by  the  act  to  be  con- 
trary to  the  law  of  Qod,  it  must  be  construed  to  include  such 
marriages  though  solemnized  abroad.  Judge  Gray  sayB,  in  Com- 
monwealth v.  Lane,  113  Mass.  458,  18  Am.  Bep.  509,  that  the 
410  judgment  in  that  case  proceeds  upon  the  ground  that  an  act 
of  parliament  is  not  merely  an  ordinance  of  man,  but  a  conclu- 
sive declaration  of  the  law  of  God;  and  that  the  result  is  that 
the  law  of  God,  as  declared  by  act  of  parliament  and  expounded 
by  the  house  of  lords,  varies  according  to  time,  place,  length  of 
life  of  parties,  pecuniary  interests  of  third  persons,  petitions  to 
human  tribunals,  and  technical  rules  of  statutory  construction 
and  judicial  procedure. 

Mr.  Bishop  criticises  the  case  very  sharply,  and  says  it  is  of 
the  highest  importance  that  it  be  sufficiently  understood  in  this 
country  to  avoid  any  accident  of  its  being  followed  by  our  courts. 
He  discusses  it  very  fully,  admitting  that  it  was  difficult  for  him 
to  write  soberly  about  it,  as  the  decision  was  announced  in  ap- 
parent oblivion  of  the  course  that  justice  had  taken  for  ages  in 
England,  and  ignored  alike  acts  of  parliament  and  judicial  deci- 
sions. To  follow  it,  he  says,  would  lead  us  into  a  confusion  not 
to  be  endured  where  marriage,  good  order,  and  christian  decency 
are  respected. 

The  French  law  is  much  like  the  English  in  this  regard,  though 
more  exacting.  By  the  Code  Napoleon,  a  marriage  contracted  in 
a  foreign  country  between  French  people,  or  between  a  French 
person  and  an  alien,  is  valid  if  it  has  been  celebrated  in  the  man- 
ner followed  in  such  country,  provided  it  has  been  preceded  by 
the  publication  required  by  the  code,  and  provided  the  French 
person  has  not  violated  the  provisions  of  the  code  concerning 
the  qualifications  and  conditions  required  to  contract  marriage: 
Cachard's  French  Civ.  Code,  art.  170. 
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This  accords  with  the  further  provision  of  the  code,  that  laws 
relating  to  the  status  and  capacity  of  persons  apply  to  Frenchmen 
even  resident  in  a  foreign  country:  Cachard's  French  Civ.  Code, 
art.  3.  On  this  principle  the  civilians  generally,  we  think,  hold 
that  as  to  capacity  to  marry,  the  law  of  the  domicile  governs. 

But  the  other  view,  as  suggested  by  Judge  Story,  is  founded 
upon  a  more  liberal  basis  of  international  policy  that  411  deems 
it  far  better  to  support  aa  valid  marriages  celebrated  in  another 
state  or  country  when  in  conformity  with  the  laws  thereof,  al- 
though some  minor  inconveniences  may  arise  therefrom,  than  to 
shake  general  confidence  in  such  marriages,  to  subject  the  inno- 
cent issue  to  constant  doubts  as  to  their  legitimacy,  and  to  leave 
the  parties  themselves  at  liberty  to  cut  adrift  from  their  solemn 
obligations  whenever  they  happen  to  become  dissatisfied  with 
their  lot:  Story  on  Conflict  of  Laws,  pi.  l&k 

Judgment  that  there  is  no  error  in  the  proceedings  of  the 
county  court,  and  that  the  prisoner  take  nothing  by  her  excep- 
tions. 

Validity  of  Marriages  Contracted  by  Residents  of  a  State  or  Country  in 
Violation  of  its  Laws,  but  Beyond  its  Boundaries. 

Nearly  all  of  the  cases  involving  the  question  of  the  validity  of  a 
marriage  contracted  by  the  residents  of  a  state  or  country  in  viola- 
tion of  its  laws,  while  the  contracting  parties  are  beyond  its  terri- 
tory, nave  arisen  under  provisions  of  divorce  laws  prohibiting  the 
guilty  party  to  the  judgment  of  divorce  from  marrying  again,  either 
for  a  certain  period  or  while  the  other  party  to  the  former  marriage 
lives.  It  Is  almost  universally  conceded  that  statutes  of  this  nature 
are  In  no  sense  extraterritorial,  and  that  they  are  without  effect 
outside  of  the  territorial  limits  of  the  prohibiting  state,  even  though 
the  terms  of  the  statute  may  be  special:  Van  Voorhis  v.  Brlntnall, 
8C  N.  Y.  18;  40  Am.  Rep.  505;  Moore  v.  Hegeman,  92  N.  Y.  521;  44 
Am.  Rep.  408;  Succession  of  Hernandez,  46  La.  Ann.  902-992;  Phil- 
lips v.  Madrid.  83  Me.  205:  23  Am.  St  Rep.  770;  Wilson  v.  Holt,,  83 
Ala.  528;  3  Am.  St.  Rep.  7G8-775. 

Undoubtedly,  a  state  may  provide  by  statute  that  marriages  be- 
tween persons  domiciled  in  a  state,  and  who  leave  it  for  the  pur- 
pose of  contracting  marriage  elsewhere  to  evade  its  laws,  but  in- 
tending to  return  and  live  therein,  shall  be  invalid;  and  if  a  state 
has  enacted  legislation  declaratory  of  the  effect  of  marriages  extra- 
territorially  of  its  citizens,  who  by  such  marriages  seek  to  evade  its 
positive  policy  and  penal  laws,  the  declaratory  statute  affords  the 
rule  of  decision:  State  v.  Tutty,  41  Fed.  Rep.  753. 

The  rule  established  by  the  great  weight  of  authority  undoubt- 
edly is,  tjiat  a  marriage  good  and  valid  by  the  laws  of  the 
state  or  country  where  it  Is  entered  into,  is  valid  in  every  other 
state  or  country,  although  it  appears  that  the  parties  thereto  went 
into  another  state  or  country  to  contract  such  marriage  with  an 
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•sprees  view  to  evade  the  laws  of  tbelr  own  country,  the  marriage 
In  the  foreign  country  or  state  must  nevertheless  be  held  valid  in 
the  country  from  which  they  departed  for  the  purpose  of  marrying 
and  to  which  they  returned  to  live.  This  rule  does  not  extend  to 
legalize  incestuous  or  polygamous  marriages  thus  contracted,  nor 
could  It  be  extended  to  any  marriage  the  parties  to  which  were  pro- 
hibited from  marrying  by  the  terms  of  the  general  and  universal 
law  of  nations.  This  principle  applies  to  cases  arising  outside  of 
the  provisions  of  state  divorce  laws,  as  well  as  to  those  which  are 
within  them:  Medway  v.  Needham,  16  Mass.  157;  8  Am.  Dec.  131; 
Putnam  v.  Putnam,  8  Pick.  433;  Ponsford  v.  Johnson,  2  Blatchf.  51; 
Plugnet  v.  Phelps,  48  Barb.  56(5;  Dannelll  v.  Dannelll,  4  Bush,  51;  Es- 
tate of  Webb,  1  Tuck.  372.  In  Ross  v.  Boss,  129  Mass.  243-247,  37  Am. 
Rep.  321,  Gray,  G.  J.,  said:  "The  relation  of  husband  and  wife  being 
a  status  based  upon  the  contract  of  the  parties  and  recognized  by 
all  christian  nations,  the  validity  of  that  contract  If  not  polygamous, 
nor  incestuous  according  to  the  general  opinion  of  Christendom.  Is 
governed,  even  as  regards  the  competency  of  the  contracting  parties, 
by  the  law  of  the  place  of  the  contract:  and  this  status,  once  legally 
established,  should  be  recognized  everywhere  as  fully  as  if  created 
by  the  law  of  the  domicile,  and,  therefore,  any  such  marriage,  valid 
by  the  law  of  the  place  where  it  is  contracted,  is,  even  If  contracted 
between  persons  domiciled  in  this  commonwealth  and  incompetent 
to  marry  here  under  our  laws,  except  so  far  as  the  legislature  has 
clearly  enacted  that  such  marriages  out  of  the  commonwealth  shaD 
be  deemed  void  here,  valid  here,  to  all  Intents  and  effects,  civil  or 
criminal,  Including  the  settlement  of  the  wife  and  children,  her 
right  of  dower,  and  their  legitimacy  and  capacity  to  inherit  the 
father's  real  estate."  The  same  principle  was  recognized  In  Van 
Storch  T.  Griffin,  71  Pa.  St.  240-244,  where  the  court  said:  "Even 
If  the  plaintiff  and  defendant  had  been  residents  of  the  state  of 
New  York,  and  had  come  into  Pennsylvania  and  been  married  here* 
with  the  express  purpose  of  evading  the  law  of  New  York,  and  had 
then  returned  and  continued  to  reside  there,  the  marriage  would 
have  been  recognized  and  treated  as  valid  by  the  courts  of  that 
state." 

A  marriage  celebrated  In  Tennessee  between  a  nephew  and  his 
uncle's  widow,  not  prohibited  by  the  laws  of  that  state,  must  be 
held  valid  in  Kentucky,  though  void  if  it  had  been  celebrated  there- 
in, and  though  the  parties  were  thus  married  to  evade  the  law  of 
the  latter  state,  to  which  they  returned  and  lived  subsequent 
to  such  marriage:  Stevenson  v.  Gray,  17  B.  Mon.  103.  'The  con- 
fusion and  uncertainty  with  regard  to  the  legitimacy  of  children, 
and  the  rights  of  property  and  succession,  are  not  the  only  evils 
which  would  follow  if  the  validity  of  a  marriage  were  subject  to  be 
tried  by  the  various  laws  to  which  the  parties  might  at  different 
times  be  personally  subject  The  fact  that  they  have  lived  together 
as  man  and  wife  under  a  marriage  actually  and  legally  constituting 
that  relation  is  In  itself  a  most  weighty  consideration*  for  giving 
effect  in  the  case  of  marriage  to  the  lex  loci  contractus,  although 
its  protection  may  have  been  sought  for  the  single  purpose  of  evad- 
ing the  law  of    the  domicile  to  which  the  parties  had  been  sub- 
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Ject,  and  to  which  they  Intended   again  to  subject  themselves  by 
a  return  to  their  domicile.    Hence  It  has  been  decided  repeatedly, 
both    In    England    and    America,  that    marriages  celebrated  In  a 
neighboring  country,  which  would  have  been  illegal  if  celebrated- 
at  home,  are  there  deemed  valid,  if  they  were  legal  at  the  place  oT 
celebration.    Legislators  have  shown  an  unwillingness  to  requirer 
or  even  to  authorize,  the  disruption  of  a  tie  formed  under  such  cir- 
cumstances, by  declaring  It  to  be  void,  because,  being  made  in  fraud 
or  evasion  of  the  law  of  the  domicile,  It  may  or  should  be  regarded 
as  if  made  under  that  law.    Much  more  tender  should  a  court  be- 
in  bringing  to  the  test  of  the  domestic  law,  and  for  the  purpose 
of  vindicating  its  authority,  a  marriage  lawful  where  it  was  con- 
summated, and  the  condemnation  of  which,  while  not  expressly  re- 
quired by  the  domestic  law,  must,  if  it  produce  no  more  distressing: 
consequences,  degrade  the  parties    themselves  by  depriving    their 
connection  of  the  legal  sanction  with  which  they  Intended  and  sup- 
posed it  to  be  invested,  and  must  shame  the  community  itself  and- 
shock  its  moral  sense  by  convicting  it  of  having  witnessed  and. 
countenanced  a  meretricious  union  and  cherished  in  honor  the  guilty 
parties.    It  would  confound  the  sense  of  right  and  wrong  on  a  sub- 
ject on  which  it  is  most  important  that  it  should  be  kept  pure  and 
distinct,  if  a  marriage,  lawful  in  Tennessee  so  long  as  the  parties- 
chose  to  remain  there  should  become  unlawful  by  their  crossing. 
the  line  into  Kentucky,  or  If  such  a  marriage,  after  being  counte- 
nanced in  this  state  for  years,  could  be  avoided  as  illegal  and  vuid 
from  the  beginning.   And  the  result  would  be  still  more  repugnant  to 
the  feeling  and  sense  of  Justice  of  society  if  a  marriage,  not  forbidden 
by  the  law  of  nature,  clothed  with  the  forms  and  solemnities  required 
by  law,  followed  by  the  birth  of  children,  maintained  In  purity  for 
years,  and  countenanced  by  the  respect  of  society,  could,  after  the 
death  of  one  of  the  parties,  be  declared  to  have  been  from  the  be- 
ginning unlawful  and  void.     Certainly,  no  support  of  a  decision- 
producing  such  a  result  can  be  found  in  the  principles  of  the  common 
law,  and  no  court  acting  under  its  principles  has  yet  made  itself  the- 
instrument,  without  the  express  mandate  of  the  statutory  law,  of 
thus  desecrating  the  memory  of  the  dead,  and  degrading  the  character 
of    the   living   party.    And  we  think  it  may  be  asserted    that   no 
court  ever  has  gone,  or  ever  will  go,  beyond  the  enactments  of  the 
legislature,  either  in  annulling  or  in  declaring  or  treating  as  null 
any  marriage  valid  where  it  was    celebrated,  unless  It  be  on  the 
ground  of  polygamy,  condemned  not  only  by  the  municipal  law, 
but  by  the  concurrent  sentiment  of  all  Christendom,  or  on  the  ground" 
of  incest,  condemned  by  the  law  of  nature,  as  indicated  by  the  com- 
mon sentiment  of  civilized  and  christian  men.    We  should  not  feel 
authorized,  therefore,  to  pronounce  this  marriage  void,  and  incom- 
petent to  confer  the  rights  which,  under  our  laws,  are  consequent 
upon  a  valid  marriage,  merely  because,  though  celebrated  in  Ten- 
nessee, it  may  have  been  celebrated  In  fraud  or  evasion  of  our  law,, 
even  though  it  were  certain  that  we  could  now  so  declare  and  treat 
It  If  it  had  been  a  domestic  marriage.    The  case  is  not  one  in  which 
the  court  is  to  decide  whether  it  will  enforce  or  prevent  the  execu- 
tion of  a  contract,  but  to  say  that  a  marriage,  lawful  where  It  wa» 
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actually  celebrated,  continued  or  sustained  In  this  state  for  years 
without  objection,  until,  by  the  death  of  one  of  the  parties  to  it, 
it  is  actually  terminated*  shall  now  be  treated  as  a  nullity  because 
It  was  an  evasion  of  our  prohibitory  law.  We  should  not  consider 
ourselves  at  liberty  so  to  treat  it":  Stevenson  v.  Gray,  17  B.  Mon. 
212-214.  In  the  case  of  Van  Voorhls  v.  Brintnall,  86  N.  Y.  18,  40  Am. 
Rep.  606,  It  was  held  that  the  validity  of  a  marriage  contract  is  to 
be  determined  by  the  law  of  the  state  where  it  was  entered  into,  and, 
if  valid  there,  it  is  to  be  recognized  as  such  in  the  courts  of  a  sister 
atate  unless  contrary  to  the  prohibitions  of  natural  law,  or  the  ex- 
press prohibition  of  a  statute.  In  the  case  cited,  a  divorce  had  been 
granted  to  the  wife  on  the  ground  of  the  husband's  adultery,  and  it 
was  decreed,  under  authority  of  the  statute,  that  It  should  not  be 
lawful  for  him  to  marry  again  until  after  her  death.  Subsequently, 
and  during  her  lifetime,  he  took  another  woman,  also  a  resident  of 
the  state  of  his  domicile,  and  went  to  Connecticut,  and,  to  evade  the 
statutory  prohibition  contained  In  such  decree,  there  married  her 
and  immediately  returned  and  thereafter  lived  in  New  York.  No 
such  prohibition  was  Imposed  by  the  statute  of  Connecticut.  The 
marriage  was  valid  there,  and  the  decision  was  that  the  marriage, 
being  valid  there,  must  be  held  valid  in  New  York,  and  that  a  child 
born  of  such  marriage  was  legitimate  and  entitled  to  inherit  its  par>» 
•ants'  property:  Van  Voorhls  v.  Brintnall,  86  N.  Y.  18;  40  Am.  Rep. 
505;  followed  In  Moore  v.  Hegeman,  92  N.  Y.  621;  44  Am.  Rep.  408, 
where  it  appeared  that  the  divorced  man  under  such  prohibition  re- 
married in  New  Jersey,  and  then  returned  and  resided  In  New  York. 
In  the  case  of  Thorp  v.  Thorp,  90  N.  Y.  002,  43  Am.  Rep.  189,  it  ap- 
peared that  a  party,  prohibited  by  a  decree  of  divorce  rendered  in 
New  York  from  remarrying  during  the  other  party's  life,  went  into 
another  state,  for  the  purpose  of  evading  the  decree  and  there  mar- 
ried a  resident  of  New  York  during  the  life  of  the  other  divorced 
party,  and  then  returned  to  that  state,  and  it  was  held  that  the  mar- 
riage in  such  other  state  was  valid  In  New  York  notwithstanding  the 
prohibition,  and  that  the  prohibited  party  might  maintain  an  action 
of  absolute  divorce  for  the  adultery  of  the  other  party  to  the  second 
marriage.  A  similar  doctrine  was  maintained  in  Commonwealth  v. 
Lane,  113  Mass.  458, 18  Am.  Rep.  509-521,  where  the  court  said:  "The 
provisions  of  the  General  Statutes,  chapter  107,  section  25,  forbidding 
the  guilty  party  to  a  divorce  to  contract  another  marriage,  during  the 
life  of  the  other  party,  without  leave  of  court,  on  pain  of  being  ad- 
judged guilty  of  polygamy,  does  not  create  a  permanent  incapacity, 
like  one  arising  for  consanguinity  or  affinity.  It  is  rather  in  the 
nature  of  the  Imposition  of  a  penalty  to  which  it  would  be  difficult 
to  give  any  extraterritorial  operation.  Upon  the  principles  and  au- 
thorities stated  in  the  earlier  part  of  this  opinion,  it  certainly  cannot 
invalidate  a  subsequent  marriage  in  another  state  according  to  its 
laws  at  least  without  proof  that  the  parties  went  into  that  state 
and  wf*re  married  there  with  Intent  to  evade  the  provisions  of  the 
statutes  of  this  coin  mon  wealth."  To  the  same  effect  are  Crawford  v* 
State,  73  Miss.  172;  Phillips  v.  Madrid,  83  Me.  205;  Ponsford  v.  John- 
con,  2  Blfttchf.  51;  Commonwealth  v.  Lane,  113  Mass.  458;  18  Am. 
Rep.  609-521.  In  a  late  case  in  Massachusetts  (Commonwealth  v. 
Graham,  157  Mass.  73,  34  Am.  St.  Rep.  255),  it  was  decided  that 
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*  marriage  contracted  outside  of  that  states  if  valid  where  con- 
tracted, was  valid  there,  although  the  parties  thereto  intended  to 
evade  the  Massachusetts  statute  unless  the  latter  expressly  declared 
such  marriage  void,  or  it  was  contrary  to  the  law  of  nature  as  gen- 
erally recognized  In  christian  countries.  It  would  seem  that  a  mar- 
riage made  outside  of  Massachusetts  by  residents  thereof  for  the  pur- 
pose of  evading  her  laws  must  be  deemed  void  within  that  state  in  ^ 
so  far  as  parties  contracting  such  marriage  come  within  the  ex- 
pressed terms  of  the  statute.  Section  10  of  chapter  145  of  the  Public 
Statutes  of  Massachusetts  provides  that:  "When  persons  resident  t>f 
this  commonwealth,  In  order  to  evade  any  of  the  provisions  of  the 
first  five  sections  of  this  chapter,  and,  with  an  intention  of  returning 
to  reside  in  this  commonwealth,  go  into  another  state  or  country  and 
there  have  their  marriage  solemnized,  and  afterward  return  and  re- 
side here,  the  marriage  shall  be  deemed  void  in  this  commonwealth." 
This  statute  may  have  been  passed  to  clear  away  the  doubt  left  by 
the  case  of  Commonwealth  v.  Lane,  118  Mass.  468,  18  Am.  Rep.  009, 
as  to  what  would  be  the  effect  If  it  were  shown  that  a  party,  pro- 
hibited by  divorce  from  marrying  again,  went  with  another  resident 
of  the  state  and  was  there  married  simply  to  evade  the  law  of  their 
domicile.  At  any  rate,  the  statute  now  provides  that  such  a  mar- 
riage shall  be  deemed  void  in  the  state  granting  the  divorce  and  Im- 
posing the  prohibition:   Mass.  Pub.  Stats.,  c.  145,  sees.  4,  10. 

There  are  a  few  cases  directly  opposed  to  the  doctrine  of  the  cases 
already  cited  in  this  note.  The  first  of  them  Is  the  case  of  Williams 
v.  Oates,  6  Ired.  535,  wherein  it  was  held  that  when  a  husband  ob- 
tains a  divorce  from  his  wife  under  laws  which  prohibit  her  from 
marrying  again  and  she,  together  with  another  resident  of  the  state, 
goes  Into  another  state,  and  they  are  there  married  to  evade  the 
law  of  their  residence,  and  then  return  and  reside  in  the  state  where 
the  divorce  was  granted,  the  second  marriage  must  be  deemed,  in 
that  state,  null  and  void  for  all  purposes,  although  valid  In  the  state 
where  it  was  contracted. 

In  Pennegar  v.  State,  87  Tenn.  244,  10  Am.  St.  Rep.  648,  it  ap- 
peared that,  under  the  Tennessee  statute,  a  marriage  between  tne 
guilty  husband  or  wife  after  a  divorce  for  adultery  and  the  person 
with  whom  the  crime  was  conmitted,  Is  prohibited  during  the  life 
of  the  former  consort,  and  It  was  there  held  that  if  the  contracting 
parties  in  such  case,  being  citizens  and  residents  of  Tennessee,  with- 
draw temporarily  to  another  state,  and  there  married  for  the  purpose 
and  with  the  intent  of  avoiding  the  statute  In  question  enacted  in 
pursuance  of  a  settled  policy  of  the  state  in  the  Interest  of  public 
morals*  peace,  and  the  good  order  of  society,  such  marriage  was 
void  in  Tennessee,  though  valid  in  the  state  where  celebrated. 

In  Estate  of  Wilbur,  8  Wash.  85,  40  Am.  St  Rep.  886,  the  broad 
principle  Is  laid  down  that  a  marriage  prohibited  by  statute  is  in- 
valid, though  contracted  in  a  place  where  the  statute  is  not  in  force, 
If  the  contracting  parties  went  beyond  the  state  of  their  domicile 
to  contract  their  marriage  for  the  purpose  of  avoiding  the  prohibi- 
tion. This  rule  has  been  applied  quite  often  in  the  southern  states 
to  marriage*  between  white  persons  and  negroes.  Thus -a  negro  and 
a  white  person,  between  -whom  marriage  was  prohibited  in  North 
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Carolina,  left  the  state  for  the  purpose  of  avoiding  the  law  and  with 
Intent  to  return,  and  were  married  In  another  state  where  such  mar- 
riages were  lawful  and  it  was  held  that  such  marriage  was  void  in 
the  former  state:   State  v.  Kennedy,  70  N.  O.  251;  22  Am.  Rep.  683. 
To  the  same  effect  are  the  cases  of  State  v.  Ross,  76  N.  G.  242;  22 
Am.  Rep.  678;  State  v.  Tutty,  41  Fed.  Rep.  753;  Kinney  v.  Common- 
wealth, 30  Gratt  858;  32  Am.  Rep.  690;  Dupre  v.  Boulad,  10  La.  Ann. 
411.    All  of  these  cases  cite  and  criticise  Medway  v.  Needham,   li> 
Mass.  175,  8  Am.  Dec.  131,  and  Stevenson  v.  Gray,  17  B.  Man.  103, 
both  of  which  are  cited  with  other  cases  in  the  former  part  of  this 
note,  and  which,  though  based  on  similar  facts,  sustain  the  contrary 
doctrine.   In  the  case  of  Kinney  v.  Commonwealth,  30  Gratt.  858,  32 
Am.  Rep.  600-606,  the  court  said:  "Whenever  the  question  has  arisen 
in  the  southern  states,  It  has  been  held  that  a  marriage  between  a 
white  person  and  a  negro,  although  the  marriage  be  celebrated  in  a 
state  where  such  marriage  was  not  prohibited,  is  void  in  the  state 
of  the  domicile,  and  when  they  go  to  another  state  temporarily,  for 
the  purpose  of  evading  the  law,  and  return  to  their  domicile,  such 
marriage  is  no  bar  to  a  criminal  prosecution,  and  such  is  the  law 
in  this  state.    It  is  now  so  declared  by  statute.    The  statute,  however, 
was  passed  after  the  marriage  of  the  parties  in  this  case.   But  with- 
out such  statute  the  marriage  was  a  nullity.    It  was  a  marriage  pro- 
hibited and  declared  "absolutely  void."    It  was  contrary  to  the  de- 
clared public  law  founded  upon  motives  of  public  policy,  a  public 
policy  affirmed  for  more  than  a  century,  and  one  upon  which  social 
order,  public  morality,  and  the  best  Interests  of  both  races  depend. 
This  unmistakable  policy  of  the  legislature,  founded,  I  think,  on  wis- 
dom and  the  moral  development  of  both  races,  has  been  shown  by 
not  only  declaring  marriages  between  whites  and  negroes  absolutely 
void,  but  by  prohibiting  and  punishing  such  unnatural  alliances  with 
severe  penalties.    The  laws  enacted  to  further  and  uphold  this  de- 
clared policy  would  be  futile  and  a  dead  letter,  if,  in  fraud  of  these 
salutary  enactments,  both  races  might,  by  stepping  across  an  Imagi- 
nary line,  bid  defiance  to  the  law,  by  immediately  returning  and  in- 
sisting that  the  marriage  celebrated  in  another  state  or  country  should 
be  recognized  as  lawful  though  denounced  by  the  public  law  of  the 
domicile  as  unlawful  and  absolutely  void.    No  state  will  permit  its 
citizens  to  violate  its  laws  by  such  evasions.    But  the  law  of  the 
domicile  will  govern  in  such  case,  and,  when  tbey  return,  they  will 
be  subject  to  all  its  penalties,  as  if  such  marriage  had  been  cele- 
brated within  the  state  whose  public  law  they  have  set  at  defiance." 
We  are  by  no  means  sure  that  the  decisions  maintaining  that  a  mar- 
riage contracted  between  residents  of  one  country  by  going  into  another 
for  the  purpose  of  evadinge  the  laws  of  their  domicil  are  sustainable 
either  upon  principle  or  policy.    The  fifty-seventh  section  of  the  Indian 
divorce  act  prohibits  the  marriage  of  either  party  to  a  divorce  within 
six  months  after  the  final  date  of  the  decree.    One  who  had  been  di- 
vorced in  India  went  to  England  and  contracted  a  marriage  within  less 
than  six  months  after  the  date  of  the  decree,  and  the  English  courts 
held  the  marriage  to  be  invalid,  because  both  of  the  parties  thereto  were 
residents  of  India  at  the  time  the  divorce  was  granted :  Warter  v.  War- 
ter,  L.  R.  15  P.  D.  152.    In  this  case  the  marriage  was  sought  to  be 
sustained  upon  the  authority  of  Scott  v.  Attorney  General,  L.  B.  11 
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P.  D.  128,  but  It  was  answered  that  In  that  case  the  party  contract- 
ing the  second  marriage  had  acquired  a  domicile  in  the  country  ia 
which  it  was  contracted,  and  furthermore,  that  the  statute  there  re* 
lied  upon  imposed  a  penalty  upon  the  guilty  party  only,  whereas  the* 
Indian  divorce  act  prohibited  either  party  from  marrying  until  after 
the  expiration  of  the  time  specified  therein. 

Marriage  Contracted  on  the  High  Seas,  or  at  Some  Other  Place  where  No 
Laws  Exist. — It  is  not  unusual  for  persons  residing  at  or  near  the  sea„ 
whose  marriage  is  prohibited  by  the  laws  oi  the  state  of  their  resi- 
dence, to  obtain  some  means  of  being  transported  to  some  point  more* 
than  a  league  from  the  shore,  and  consequently  beyond  the  jurisdiction! 
of  the  state,  and  of  there  entering  into  a  contract  of  marriage,  or  to  have* 
a  marriage  ceremony  performed,  and  to  return  to  the  state  of  their 
domicile  under  the  belief  that  such  marriage  is  valid,  though  it  would 
have  been  invalid  if  attempted  to  be  contracted  therein.  With  respect 
to  marriage  upon  the  high  seas  it  is  probable  that  it  can  be  contracted 
only  under  the  same  circumstances  and  in  the  same  form  in  which  the* 
parties  could  contract  it  in  the  state  of  their  domicile,  and  hence  that  the 
delusion  that  parties  who  for  some  reason  cannot  contract  a  marriage  in 
the  state  of  their  domicile,  may  contract  such  a  marriage  by  going  upon 
the  high  seas,  has  nothing  to  sustain  it  in  the  decisions  of  the  courts  z 
Bishop  on  Marriage,  Divorce,  and  Separation,  sec  894.  The  only  direct 
judicial  opinion  which  we  have  been  able  to  discover  upon  this  precise 
topic  was  expressed  as  follows:  "Nor  do  I  think  that  citizens  oi  thisi 
state,  as  the  complainant  and  the  deceased  were,  can  purposely  go  be- 
yond its  jurisdiction  and  within  the  jurisdiction  of  another  state*  as  at 
sea,  and  there  contract  marriage  contrary  to  its  laws.  Such  an  attempt 
to  be  joined  in  marriage  is  a  fraudulent  evasion  of  the  laws  to  whfcfk 
the  citizen  of  the  state  is  subject  and  owes  obedience,  and  ought  to  bo 
held  valid  by  them'1:  Holmes  v.  Holmes,  1  Abb.  U.  S.  546;  1  Saw- 
317.  The  same  result  must  follow  a  marriage  solemnized  on  land  wbkhi 
is  not  within  the  jurisdiction  of  any  particular  sovereignty.  Ia  suchi 
case,  as  there  is  no  local  law  which  can  be  applicable  to  the  contract  of 
marriage,  it  is  probable  that  the  law  of  the  domicile  of  the  parties  is  the* 
one  which  must  control  such  marriage,  and  therefore  it  cannot  be  re- 
garded as  valid  if  not  sustainable  by  such  law :  Davis  v.  Davis,  1  Abb. 
N.  O.  140.  It  was  very  reasonably  suggested  in  the  case  last  cited  that 
persons  domiciled  in  a  state  or  country  cannot  enter  into  a  contract 
whose  validity  is  not  to  be  controlled  and  determined  by  some  law,  and 
if  for  the  purpose  of  making  such  contract,  they  go  upon  the  high  seas 
or  to  Borne  land  not  under  the  jurisdiction  of  any  sovereignty,  and 
therefore  not  subject  to  any  law,  such  persons  must  still  be  deemed 
subject  to  the  law  of  the  state  or  country  of  their  domicile,  and  if  the  con- 
tract be  one  of  marriage,  its  validity  must  be  determined  by  sucb  law 
In  England  a  marriage  claimed  to  have  been  contracted  between  Eng- 
lish subjects,  though  in  a  foreign  country,  must  be  shown  to  be  valid 
either  by  the  laws  of  England  or  of  that  country,  and,  hence,  one  un- 
dertaking to  prove  that  such  a  marriage  was  valid  must,  if  it  appears) 
not  to  have  been  valid  according  to  the  laws  of  England,  show  the  ex- 
istence of  laws  in  the  country  in  which  it  was  celebrated,  and  that  that 
marriage  was  valid  according  to  those  laws :  Oat  her  wood  v.  Caslon.  IS 
6  W.  261;  The  Queen  v.  Mollis,  10  Clark  &  F.  537. 
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Maok  v.  Campeau. 

[09  Vjuuiokt,  568.] 

CONTRACTS- VALIDITY— SUPPRESSION  OF  CRIMINAL 
PROSECUTION.— A  contract,  the  object  and  part  of  the  considera- 
tion of  which  to  the  suppression  of  a  threatened  criminal  prosecu- 
tion agninst  one  of  the  parties  thereto  to  void  as  against  public 
policy. 

CONTRACTS— VALIDITY-SUPPRESSION  OF  CHIMIN  AC 
PROSECUTION.— A  contract,  the  object  of  which  to  to  prevent  a 
third  person  from  commencing  threatened  proceedings,  both  civil  and 
criminal,  against  one  of  the  parties  to  the  contract,  to  void  as  against 
public  policy,  and  cannot  be  enforced. 

CONTRACTS-VALIDITY— SUPPRESSION  OF  CRIMINAL 
PROSECUTION.— Parties  to  a  contract  made  for  the  purpose  of  sup- 
pressing a  threatened  criminal  prosecution  against  one  of  them  can- 
not deny  the  fact  of  guilt*  and  the  court  must  treat  them  as  they 
.have  treated  themselves. 

F.  W.  McGettrick  and  F.  L.  Fish,  for  the  appellant 
Hoberte  ft  Roberts,  for  the  appellees. 

980  BOSS,  C.  J.  1.  The  orator  contends  that  the  demurrer 
should  have  been  overruled  because  the  bill  does  not  in  terms 
allege  that  the  defendant,  Campeau,  had  been  guilty  of  criminal 
intimacy  with  the  wife  of  Egan,  and  for  that  B60  reason  no  crime 
is  shown  by  the  bill  to  have  existed  which  could  have  been  the 
subject  of  the  negotiation  between  the  orator  and  Campeau.  The 
bill  alleges  that  Egan  had  accused  Campeau  with  having  been 
criminally  intimate  with  Egan's  wife,  and  that  he  had  alienated 
her  affections;  that  "Egan  was  threatening  legal  proceedings'9 
against  him  "to  recover  damages/'  and  "to  subject"  him  "to 
criminal  prosecution";  "that  Campeau,  realizing  his  liability  to 
such  proceedings,  and  desiring  to  avoid  the  damage  and  expense 
of  the  same,  and  to  save  the  exposure,  punishment,  and  scandal 
that  would  be  incident  thereto,  besought  the  orator  for  his  ser- 
vices in  that  behalf."  The  bill  further  alleges  that  the  orator  en- 
tered upon  the  employment  and  did  "intercede  with,  influence, 
persuade,  and  induce  Egan  to  forego  and  refrain  from  prosecut- 
ing or  instituting  legal  proceedings  against  Campeau,"  on  ac- 
count of  the  alleged  criminal  relations. 

Under  the  decisions  of  this  state,  these  allegations  are  a  suffi- 
cient setting  forfh  that  Campeau  had  been  guilty  of  {he  alleged 
criminal  intimacy.  By  his  employment  of  the  orator  to  dissuade 
Egan  from  prosecuting  or  instituting  legal  proceedings  against 
him  on  account  of  his  alleged  criminal  relations  with  Egan's  wife, 
he  admitted  that  he  was  guilty  of  the  crime  charged:  Dixon  v. 
tflmstead,  9  Yt.  310;  31  Am.  Dec.  ft&9;  Bowen  t.  Buck,  88  Vt 
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308.  Dixon  v.  Olmstead,  9  Vt.  310,  31  Am.  Dec.  629,  is  trover 
to  recover  for  the  conversion  of  a  horse.  To  sustain  the  action 
these  facts  in  substance  were  shown.  The  defendant,  residing  in 
New  Hampshire,  sent  his  agent  into  this  state,  who,  after  procur- 
ing a  warrant  for  the  plaintiff's  arrest  and  surrender  to  the  au- 
thorities of  New  Hampshire  to  be  tried  on  an  alleged  charge  ot 
forgery  committed  in  that  state,  induoed  the  plaintiff,  who  denied 
the  charge  and  declared  himself  innocent  of  it,  to  settle  by  giv- 
ing the  defendant  the  horse,  among  other  things.  No  other  evi- 
dence that  a  forgery  had  been  committed  by  the  plaintiff  in  New 
Hampshire  was  given.  The  defendant  contended  that  the  5ttl 
alleged  crime  must  be  established,  and  that  the  horse  had  been 
given  in  settlement  of  the  crime,  to  entitle  the  plaintiff  to  re- 
cover. But  the  court  said:  "For  the  purposes  of  this  trial,  it 
must  be  considered,  first,  that  the  plaintiff  was  guilty  of  the  of- 
fense. For  if,  when  he  was  threatened  only  with  legal  process 
and  the  ordinary  proceedings  in  such  cases,  he  saw  fit  to  come 
forward  and  compromise  the  matter,  it  is  not  in  his  mouth  to 
deny  his  guilt."  Bowen  v.  Buck,  28  Vt.  308,  follows  the  doctrine 
announced  in  Dixon  v.  Olmstead,  9  Vt.  310,  31  Am.  Dec.  629> 
and  holds  that  the  parties  to  such  transactions  are  to  be  held 
and  treated  as  they  treat  themselves;  that  if  they  enter  upon  nego- 
tiations and  settlements  in  which  they  treat  themselves  as  guilty 
of  the  alleged  crime  they  will  be  so  treated  when  those  negotia- 
tions and  settlements  are  brought  under  legal  investigation. 
Hence  the  bill  alleges  sufficient  facts  to  have  the  court  treat  the 
transactions  between  the  orator  and  Campeau  as  they  treated 
them,  aB  of  and  concerning  criminal  relations  existing  between 
Campeau  and  the  wife  of  Egan. 

2.  The  OTator  also  contends  that  if  Campeau  had  been  guilty 
of  having  criminal  relations  with  Egan's  wife,  Egan  would  have 
a  valid  claim  against  him  growing  out  of  those  relations  and  that 
Campeau  could  lawfully  employ  the  orator  to  settle  or  adjust 
the  claim  of  Egan  growing  out  of  the  same.  The  contention  is 
sustainable,  if  the  allegations  of  the  bill  do  not  fairly  include  in 
the  orators  employment  the  prevention  of  a  criminal  prosecution 
to  be  set  on  foot  by  Egan.  To  suppovt  his  contention  the  orator 
relies  upon  this  allegation,  "and  in  consideration  that  the  orator 
Bhould  intercede  and  use  his  influence  with  Egan,  to  dissuade 
him  from  instituting  legal  proceedings  against  Campeau,  based 
upon  the  aforementioned  criminal  relations/*  etc.  He  contends 
that  the  only  legal  proceedings  Egan  could  institute  against  Cam- 
peau growng  out  of  such  relations  were  those  to  recover  private 
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damages.  This  construction  possibly  might  be  given  to  this  alle- 
gation if  it  stood  alone.  562  Yet  it  must  be  remembered  that 
Egan  mighty  by  complaint  to  the  proper  officer,  be  instrumental 
in  commencing  a  criminal  prosecution  against  Campeau.  It  was 
his  duty  as  a  citizen  to  make  such  complaint,  if  he  had  knowledge 
of  the  commission  of  the  crime.  But  when  this  allegation  is  read 
in  connection  with  that  which  immediately  precedes,  that  Egan 
tad  threatened  to  subject  Campeau  to  criminal  prosecution,  that 
Campeau,  desiring  to  save  the  exposure,  punishment,  and  scandal 
that  would  be  incident  thereto,  sought  the  orator's  services  in  that 
behalf;  and  in  connection  with  what  follows,  that  the  orator  did 
induce  Egan  to  refrain  from  prosecuting  and  instituting  legal 
proceedings,  it  fairly  imports  that  the  orator  was  employed  not 
only  to  prevent  Egan  from  instituting  a  civil  suit,  but  also  to 
prevent  him  from  causing  to  be  commenced  a  criminal  prosecu- 
tion. The  meaning  of  words  and  phrases  in  pleadings  very  fre- 
quently depends  upon  the  context:  Boyce  v.  Maloney,  58  Vt. 
4-15.  The  language  relied  upon  by  the  orator,  "instituting  legal 
proceedings,"  when  read  in  connection  with  the  context,  fairly 
imports  criminal,  as  well  as  civil,  proceedings.  It  is  not  con- 
tended that  if  part  of  the  consideration  for  the  agreement,  which 
the  orator  asks  to  have  enforced,  was  the  suppression  of  criminal 
prosecution,  equity  will  aid  the  orator  in  enforcing  it. 

The  decree  of  the  court  of  chancery,  sustaining  the  demurrer 
and  adjudging  the  bill  insufficient,  is  affirmed  and  cause  re- 
manded. 

CONTRACTS— VALIDITY  OP— SUPPRESSION  OP  CRIMINAL 
PROSECUTION.— A  contract  is  wholly  void  if  any  part  of  the  con- 
sideration thereof  is.  the  suppressing  of  a  criminal  prosecution: 
"Woodruff  v.  Hinman,  11  Vt  592;  34  Am.  Dec.  712;  monographic  note 
to  Hinesburgh  v.  Sumner,  31  Am.  Dec.  600-604.  No  one  can  recover 
upon  such  a  contract,  because,  to  establish  his  claim,  he  must  trace 
ttis  right  through  an  Illegal  transaction:  Extended  note  to  Hill  v. 
Freeman.  49  Am.  Rep.  49. 
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ACCOMPLICE,  Incest,  woman  upon  whom  It  Is  committed,  when 

an,  37. 
ACTIONS,  local,  action  for  breaking  and  entering  plaintiff**  close 
is,  426. 

local,  actions  for  injuries  to  land  are,  427. 

local,  trespass,  actions  of  are,  426,  427. 

transitory  and  local  differences  between,  425. 

transitory  follow  the  person  of  the  defendant,  426. 
ADMINISTRATOR  DE  BONIS  NON,  authority  and  title  of,  291. 
APPROPRIATION  OF  WATER,  amount  of  water  deemed  to  be 
appropriated,  807. 

change  In  use,  or  In  place  or  mode  of  diversion,  813. 

defined,  802. 

diligence  in  appropriating  water  to  a  beneficial  use,  811. 

diligence  in  completing  diversion,  effect  of  want  of,  801,  802. 

diligence  in,  what  is,  is  a  question  of  fact,  800. 

diligence  of  appropriator,  instances  of,  810. 

diligence,  pecuniary  inability  of  appropriator,  whether  may  be 
considered  in  determining  his  diligence,  810,  815. 

diligence  required  in  diverting  water,  809. 

diligence  required  of  appropriator,  description  of,  810,  811. 

ditch,  enlargement  of,  814. 

diversion  by  means  of  a  dam  or  of  natural  watercourse  or  depres- 
sion, 806. 

diversion,  excessive  does  not  confer  title  to  the  surplus,  808. 

diversion,  intent  to  apply  to  a  beneficial  use  does  not  accomplish, 
802,  803. 

diversion,  means  of  as  a  test  of  the  appropriator*s  rights,  814,  815. 

diversion,  mode  of  is  not  material,  806. 

diversion  of  more  water  than  Is  necessary,  807. 

diversion  of  water  without  Intent  to  use  does  not  constitute,  807. 

drainage  ditches,  construction  for  purposes  of  cannot  constitute, 
803. 

economical  use  of  water  is  exacted,  809. 

for  a  future  use.  811,  812. 

for  mining  and  for  propelling  machinery,  802. 

for  one  purpose  does  not  prevent  subsequent  application  to  an- 
other, 813. 

Cor  the  purposes  of  sale,  805.  815. 
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APPROPRIATION  OF  WATER  for  the  purposes  of  speculation, 

804,806. 
Intent  to  divert  to  a  beneficial  use  is  essential  to,  844. 
Intent  which  most  accompany  diversion  of  water,  802. 
notice  not  followed  by  actual  appropriation,  800. 
notice  of  intended  is  generally  given,  788. 
notice  of  intended  not  indispensable,  800. 

notice,  title  of  appropriator,  when  relates  to  the  giving  of,  801. 
pecuniary  Inability  of  appropriator,  whether  may  be  considered 

in  determining  his  diligence,  810,  815. 
pipes,  appropriator  cannot  be  compelled  to  supply  to  prevent 

waste,  809. 
public  lands,  purchaser  of  acquires  title  subject  to  prior  rights  of 

appropriators,  800. 
purposes  for  which  may  be  made,  802. 
reasonable  time  is  allowed  to  complete,  809,  810. 
relation  of  appropriates  title,  800,  801,  806,  807,  810. 
■ale  and  transfer  of  rights  acquired  by,  805,  815. 
sale,  appropriation  of  water  for  the  purpose  of,  816,  817. 
size  or  capacity  of  the  ditch  as  a  test  of  the  appropriator's  rights, 

814,  815. 
statutes  of  United  Stales  concerning,  800. 
surplus  waiters  after  those  necessary  for  the  appropriator's  use, 

808.812. 

suspension  of  reasonable  diligence  in  the  prosecution  of,  effect 
of  upon  the  title  where  the  appropriation  is  afterward  com- 
pleted, 801.  802. 

tests  of,  802. 

title  of  appropriator,  at  what  date  takes  effect  by  relation,  800t 
801,  806.  807,  810. 

title  of  appropriator  is  limited  to  the  water  actually  necessary, 
808. 

title  of  appropriator,  when  cannot  relate  to  the  first  step  taken, 
801. 

to  be  used  by  others,  816. 

use,  actual,  rights  of  appropriator,  when  restricted  by,  812. 

use,  change  in,  813. 

use  for  water  need  not  exist  at  the  time  of  the  appropriation,  811. 

use,  increase  of  to  the  prejudice  of  subsequent  appropriator*, 
812,  813. 

use  of  water  for  a  beneficial  purpose  Is  essential  to,  806. 

use  of  water,  whether  necessary  to  an  appropriation  for  the  pur- 
pose  of  sale,  816. 

use,  present  or  contemplated,  is  necessary  to  sustain,  812. 

useful  purpose,  diligence  required  in  appropriation  of  water  to* 
811. 

using  natural  overflow  of  water,  whether  may  constitute,  806. 

waste  of  water  by  an  aDproprlator  will  not  be  permitted*  807; 
809. 
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APPROPRIATION  OF  WATER,  what  dements  essential  to,  802. 

BANKING,  checks,  gifts  of,  when  effective,  284. 
checks,  whether  constitute  assignment  of  fund,  284. 

CONFLICT  OF  LAWS,  marriages  contracted  by  persons  going  be* 

yond  the  state  of  their  domicile  to  evade  its  laws,  941-947. 
OONSI  DURATION,  fictitious,  statement  of,  satisfies  the  statute  of 
frauds,  438. 

"for  value  received"  Is  a  sufficient  statement  of,  438. 

of  a  contract  need  not  be  truly  expressed,  438. 

of  a  contract  need  not  have  been  expressed  at  the  common  law,. 
432. 

of  a  contract  not  within  the  statute  of  frauds  need  not  be  ex- 
pressed, 432. 

of  a  writing  under  seal  need  not  be  expressed,  432. 

statute  of  frauds,  Instances  of  statements  of  sufficient  to  satisfy* 
438. 
CONSTITUTIONAL  LAW,  delegation  of  legislative  authority,  when, 
permissible,  575. 
power  of  legislature  to  grant  new  trials  or  direct  the  vacating  of 
Judgments,  634.  635. 
CONTRACTS,  conditions  repugnant  In,  95. 

construction  of  should  give  meaning  to  every  word  and  clause  if 
possible,  93. 

construction  of,  when  for  the  court,  93. 

liability  for  Inducing  person  to  violate,  200. 

preamble,  when  does  not  limit  other  parts  of,  94. 

printed  letterheads  are  not  parts  of,  90. 

repugnant  clauses  In  deeds,  94. 

repugnant  clauses,  the  first  controls,  93. 

repugnant  clauses,  the  one  expressing  the  chief  object  controls*. 
94. 

repugnant  conditions  subsequent,  93,  94. 

repugnant  parts,  preference  given  to  written  rather  than  to  print- 
ed words  of,  90. 

repugnant  provisos,  when  must  be  disregarded,  93. 

repugnant  recitals,  effect  of,  94. 

several  writings  concerning  the  same  transaction  may  be  treated 
as  one  contract,  96. 

words  written  on  the  back  of,  95. 

written  parts  prevail  over  printed,  96. 
CONTRIBUTION,  action  by  surety  for  after  the  debt  Is  barred  as 
against  his  principal,  208. 

action  by  surety  for,  cause  of,  when  accrues,  208. 

action  of  one  joint  debtor  against  another  for  after  the  debt  is 
barred  by  the  statute  of  limitations,  208. 
CORPORATIONS,  conveyances  of  are  not  void,  818. 
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CORPORATIONS,  devises  to  are  governed  by  the  laws  of  the  state 
where  the  property  is  situated,  318. 
devises  to  are  void  where  wills  cannot  be  made  In  favor  of,  31SL 
devises  to  of  greater  amount  of  property  than  they  are  allowed 

to  accept,  820. 
devises  to  of  lands  situated  In  another  state,  318. 
devises  to,  when  may  be  questioned  only  by  the  state,  319,  320. 
disability  of  to  receive  a  devise,  whether  affects  devises  of  lands 

situate  in  another  state.  318.  319. 
heirs  of  testator,  when  may  question  power  to  take  a  devise  or 

bequest,  318-321. 
Judgment  against  is  conclusive  against  their  stockholders,  486. 
power  of  to  receive  devises  and  bequests,  prohibitions  against, 

818. 
stockholders,  subscribers,  when  become  liable  as,  487. 
subscriber,  when  becomes  liable  for  his  subscription,  831* 
ultra  vires,  defense  of.  when  available,  178. 
ultra  vires,  what  acts  of  are,  178. 

wills  in  favor  of  could  not  be  made  at  the  common  law,  818. 
■COUNTIES,  executions  cannot  be  levied  upon  property  of,  902. 
COURTS,  of  limited  Jurisdiction,  power  of  to  vacate  their  Judgments, 
633. 
of  probate,  power  to  vacate  their  orders  and  decrees,  638. 
vacation  by  of  their  Judgments  or  decrees,  633-663. 
COVENANT,  against  incumbrances,  whether  run  with  the  land,  499. 
CRIMINAL  TRIALS,  statutes  authorizing  the  denial  of  continuances 
on  account  of  absent  witnesses  if  the  prosecution  will  admit 
that  they  will  testify  as  claimed.  560. 
CY  PRES,  doctrine  of,  extent  to  which  prevails  in  America,  404. 

DECREES,  Judgments  in  rem,  vacating,  power  of   court  to  older 
after  the  lapse  of  the  term,  642. 

vacating,  chancery  rules  respecting,  640,  641. 

vacating,  grounds  for,  640,  64L 

vacating,  time  within  which  may  be  directed,  640. 
DEEDS,  false  descriptions  in  may  be  rejected,  95. 

repugnant  clauses  in,  how  should  be  construed*  94,  9ft, 
DEFINITION,  of  breach  of  the  peace,  135. 

of  corpus  delicti,  30. 

of  disorderly  house,  134,  185. 

of  Irreparable  injury,  890. 

of  negotiable,  416. 

of  perjury,  40. 

DIVORCE,  marriages  contracted  after  In  violation  of  statutes  pro- 
hibiting, 941,  M2. 

party  acquiescing  in  is  not  entitled  to  a  vacation  of  on  motion, 

658. 
vacating  decrees  of  on  motion^  068, 
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EASEMENTS,  by  prescription,  Instance  of,  405 
EXECUTIONS,  against  counties  cannot  be  Issued,  902. 
EXEMPTIONS,  waiver  of  by  fraudulent  transfer  of  property,  240. 
EMINENT  DOMAIN,  public  use,  what  Is,  Is  a  judicial  question,  821. 

PILING  of  a  paper,  what  constitutes,  509,  681. 
FORMER  JEOPARDY,  second  trial  where  the  defendant  has  been 
convicted  of  a  minor  offense  embraced  in  the  indictment*  30. 

GIFT,  of  check  on  a  bank  drawn  by  the  donor,  effect  of,  284. 
GRAND  JURY,  consisting  of  too  few  or  too  many  members,  56. 
GUARANTIES,  consideration  of,  statement  of  sufficient  to  satisfy 

the  statute  of  frauds,  438.  430. 
consideration  of,  when  not  sufficiently  stated  to  satisfy  the  statute 

of  frauds,  440,  441. 
HOMESTEAD,  rural,  extending  municipal  limits  over,  401. 
HOMICIDE,  self-defense,  necessity  of,  caused  by  provocation,  20. 
HUSBAND  AND  WIFE,  increase  of  wife's  property  by  husband's 

labor  or  money,  whether  gives  his  creditors  any  rights  against 

her,  277. 

INDICTMENT,  for  forgery,  sufficiency  of,  22. 
INFANTS,  vacating  judgment  against  upon  motion,  656. 
INJUNCTION  against  trespasses,  880. 

irreparable  Injuries  .which  authorize  the  granting  of,  800. 
INSURANCE  agents  who  are  authorized  to  waive  conditions,  215. 

In  construing  contracts  of,  the  Intention  of  the  parties  must  pre- 
vail, 715. 

life,  death  at  the  hands  of  a  husband  after  the  commission  of 
adultery,  164. 

life,  death  following  an  unlawful  act,  when  not  deemed  the  re- 
sult of,  164,  165. 

life,  death  from  assault  brought  on  by  the  unlawful  act  of  the 
insured,  163. 

life,  death  from  being  shot  while  engaged  in  the  commission  of  a 
crime,  163,  164. 

life,  death  from  known  violation  of  the  law,  instances  of,  161, 
162. 

life,  death  from  known  violation  of  the  law,  what  is,  160. 

life,  death  suffered  from  submitting  to  an  operation,  163. 

life,  death  suffered  while  violating  the  law,  when  does  not  release 
the  insurer,  160,  101. 

life,  death  while  attempting  forcibly  to  take  the  property  of  an- 
other, 163. 

life,  death  while  attempting  to  escape  after  the  commission  of  a 
crime,  162. 

life,  death  while  engaged  in  a  known  violation  of  the  law  does 
not  include  death  by  suicide,  164. 

life,  death  while  engaged  in  an  unlawful  act  between  which  and 
the  death  there  Is  no  necessary  connection,  161. 
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INSURANCE,  life,  death  while  engaged  in  horseraclng,  163. 

Ufa,  death  while  engaged  in  mutual  combat  with  another,  163. 

Mfe,  death  while  violating  the  civil  law,  160, 16L 

Vfe,  death  while  violating  the  law,  when  does  not  release  tba> 

Insurer,  160.  161. 
life,  death  while  violating  the  Sunday  laws,  164. 
life,  suicide,  whether  a  violation  of  law  within  the  meaning  of 

policies  of,  164. 
life,  violation  of  law  not  leading  to  increase  of  risk,  160. 
mortgagee's  Interest,  Increase  of  after  the  issuing  of  the  policy, 

876. 
proximate  cause  of  destruction  of  property,  what  deemed  to  be, 

716. 

JOINT  DEBTORS,  absence  of  one  of  several  from  the  state,  201-205. 
statute  of  limitations  when  some  only  have  been  absent  from  the 

state.  201,  206. 
JUDGMENTS,  against  a  deceased  person,  effect  of,  656. 

against  corporations  are  conclusive  against   their  stockholders, 

486. 
decrees  of  divorce,  party  acquiescing  In  or  receiving  benefit  of  Is 

not  entitled  to  have  vacated  on  motion,  658,  650. 
difference  between  erroneous  and  irregular,  653. 
Infants,  motions  by  for  vacation  of,  656. 
Irregularities,  vacating  Judgments  for,  654. 
jurisdiction  of  courts  over  after  the  lapse  of  the  term,  630,  640L 
laches  in  moving  for.  660. 
laches  will  prove  fatal  to  motion  for  based  upon  mere  Irregular* 

ity,  661. 
lunatics,  motion  by  for  vacation  of,  656. 
married  women,  judgments  against,  when  void,  656,  657. 
married  women,  motion  by  for  vacation  of,  656,  657. 
nunc  pro  tunc  entry  of,  upon  what  evidence  may  be  based,  752. 
vacating  after  the  lapse  of  the  term,  638,  639. 
vacating  after  the  lapse  of  the  term,  order  directing,  when  void, 

639,  640. 
vacating  after  the  lapse  of  the  term,  power  of,  whether  may  be 

reserved  by  a  court,  639,  640. 
vacating  as  to  some  of  the  parties  only,  659. 
vacating,  assignee  becoming  such  after  the  entry  of  the  Judg- 
ment, whether  may  move  for,  637,  638. 
vacating,  assignee  of  party,  whether  may  move  for,  637. 
vacating  at  the  instance  of  one  of  several  defendants,  636. 
vacating  at  the  instance  of  persons  prejudiced  by,  though  not 

nominal  parties,  636. 
vacating  at  the  instance  of  the  plaintiff,  636. 
vacating  at  the  instance  of  third  persons,  636,  * 
vacating,  authority  to  order  Is  judicial,  634. 
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JUDGMENTS,  vacating  because  entered  at  a  time  when  the  party 
was  not  entitled  to  such  entry,  654. 
▼acating  because  entered  before  the  time  to  answer  had  expired, 
654. 

vacating  because  entered  by  default  without  authority,  654. 

▼acating  because  judgment  was  entered  against  a  deceased  per- 
son, 655,  656. 

vacating  because  no  notice  was  given  of  the  time  of  the  trial,  654. 

▼acating  because  of  unauthorized  act  of  attorney,  648. 

Tacatlng  because  of  unauthorized  appearance  of  attorney,  de- 
cisions denying,  640. 

vacating  because  the  attorney  withdrew  an  answer  without  the 
authority  of  his  client,  648,  649. 

Tacatlng  because  the  court  did  not  call  a  Jury,  654. 

Tacatlng  because  there  has  been  no  hearing  on  the  merits,  642. 

Tacatlng  because  void  for  want  of  jurisdiction,  642,  643. 

Tacatlng  by  courts  of  limited  jurisdiction,  683. 

Tacatlng  by  courts  of  probate,  633. 

Tacatlng,  chancery  rules  respecting,  640,  641. 

Tacatlng,  chancery  rules  respecting  decrees,  decisions  applying  to 
judgments,  641,  642. 

Tacatlng,  consent  of  the  parties  after  the  lapse  of  the  term, 
whether  justifies,  640. 

Tacatlng  decrees  entered  against  an  infant,  a  lunatic,  or  a  mar- 
ried woman,  656. 

Tacatlng  decrees  of  courts  of  chancery,  640,  641* 

Tacatlng  decrees  of  divorce,  658. 

Tacatlng  during  the  term,  638. 

Tacatlng,  effect  of  an  order  granting,  661. 

Tacatlng,  effect  of  as  against  a  party  guilty  of  wrong  or  Irregular- 
ity, 663. 

Tacatlng,  extrinsic  evidence,  cases  holding  that  the  courts  will 
not  act  upon,  646. 

Tacatlng,  extrinsic  evidence  in  rebuttal  on  motion  to  vacate,  646. 

Tacatlng  for  collusion,  guilty  participant  cannot  maintain  motion 
for,  650. 

Tacatlng  for  collusion  on  the  part  of  an  attorney  or  other  agent, 
651. 

Tacatlng  for  defects  in  the  form  or  service  of  process,  64& 

Tacatlng  for  error,  652. 

Tacatlng  for  fraud,  640. 

Tacatlng  for  fraud,  extrinsic  evidence  to  support  motion  for,  650. 

Tacatlng  for  fraud  In  the  cause  of  action,  650. 

vacating  for  irregularities,  654. 

▼acating  for  Irregularities  will  be  denied  where  no  Injustice  has 
been  done,  655. 

Tacatlng  for  matters  occurring  after  the  entry  of  the  judgment, 
600. 
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JUDGMENTS,  vacating  for  mistake  of  the  clerk  in  entering,  651* 
vacating  for  mistake  of  the  court  or  judge,  651,  652. 
vacating  for  mistake  of  the  jurors  in  signing  the  wrong  verdict; 

65L 
vacating  for  mistake  of  the  parties  or  some  of  them,  651. 
vacating  for  mistake  on  the  part  of  an  attorney  or  other  agent, 

651. 
vacating  for  the  same  ground  that  relief  may  be  had  upon  by 

suit  in  equity,  642. 
vacating  for  want  of  jurisdiction,  cases  denying  where  such  want 

does  not  appear  by  the  record,  646,  647. 
vacating  for  want  of  jurisdiction,  evidence  in  support  of  most 

be  clear,  644. 
vacating  for  want  of   jurisdiction  where  such  want  does  not 

appear  by  the  record,  644. 
vacating,  interests  which  will  entitle  third  persons  to,  638,  637. 
vacating,  intermeddlers  cannot  move  for,  636. 
vacating,  irregularities  which  will  justify,  654. 
vacating  judgment  assessing  damages  in  eminent  domain  pro- 
ceedings, 635. 
vacating  judgments  in  rem,  642. 
vacating  jurisdiction  exercised  upon  motions  for  is  of  an  equitable 

character,  638. 
vacating;  legislative  power  over,  634. 
vacating,  legislature  cannot  exercise  power  of,  634. 
vacating,  legislature,  when  is  authorized  to  direct,  634,  635. 
vacating,  motion  for,  whether  a  direct  or  a  collateral  attack,  641, 

642,  644. 
vacating,  motion  made  for  during  the  term,  whether  authorises 

action  after  the  term  has  lapsed,  639. 
vacating,  notice  of  application  for,  when  must  be  given,  659,  660. 
vacating,  notice  of  motion  for  can  be  served  on  the  attorney,  669. 
vacating,  notice  of  motion  must  be  given  to  third  persons  who 

have  become  Interested  in  the  judgment,  660. 
vacating,  order  for  cannot  be  made  by  a  judge  at  chambers,  634. 
vacating,  party  no  longer  prejudiced  by  cannot  move  for,  636L 
vacating,  pendente  lite  transferee,  when  may  move  for,  637. 
vacating,  power  of  exists  independently  of  statutory  authority, 

633. 
power  to  order,  by  what  courts  may  be  exercised,  633. 
vacating,  third  persons,  when  not  affected  by  order  of,  662,  603. 
vacating,  third  persons,  who  may  move  for,  636. 
vacating,  time  within  which  motion  may  be  made,  660. 
vacating,  waiver  of  right  to  move  for  by  taking  some  step  after 

knowledge  of  the  irregularity,  661,  662. 
vacating,  where  terms  of  court  have  been  abolished,  time  within 

which  motion  for  may  be  made,  647* 
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JUDGMENT,  vacating,  who  may  move  for,  635,  636. 

▼odd  because  entered  after  Jurisdiction  has  been  exhausted,  643. 

void  because  undertaking  to  dispose  of  matters  not  before  the 
court,  643. 

void  for  want  of  jurisdiction,  643. 
JURISDICTION,  defects  in  form  or  service  of  process,  645. 

extrinsic  evidence  to  prove  the  existence  of,  646. 

termination  of  judgments  entered  after,  643. 

vacating  judgment  for  want  of,  643,  644. 
JURY  TRIAL,  abuses  in  summoning  juries,  463. 

effect  of  constitutional  provision  that  the  right  of  trial  by  Jury 
shall  remain  Inviolate,  470. 

opinion  of  juror  sufficient  to  disqualify,  84. 

struck  juries,  constitutionality  of  statutes  authorizing,  461,  462. 

struck  juries,  practice  and  legislation  respecting,  466-468. 

struck  juries  in  justices'  courts,  469. 

summoning  of  jurors,  statutes  intending  to  secure  impartiality  in, 
465. 

summoning  of  jurors  was  at  the  common  law  left  to  the  sheriff; 
463. 

LACHES,  when  preclude  the  assertion  of  an  equitable  right,  829. 
LARCENY,  by  finder  who  is  not  the  owner  of  property,  223. 
LIEN,  of  artisans  and  tradesmen  for  work  done  on  property,  190V 
LOST  PROPERTY,  larceny  of,  223,  224. 
LUNATICS,  vacation  of  judgments  against  upon  motion,  666. 

MARRIAGE,  after  divorce,  statutes  prohibiting  have  no  extrater- 
ritorial effect,  941. 

between  white  persons  and  negroes  contracted  outside  the  stats 
of  their  domicile.  946,  947. 

by  persona  going  into  another  state  or  country  to  evade  the  laws 
of  their  domicile.  941-946. 

contracted  on  the  high  seas  or  at  other  places  where  no  laws 
exist,  947. 

contracted  outside  of  the  state  or  country  In  evasion  of  Its  laws, 
decisions  holding  it  to  be  invalid,  945-947. 

evading  laws  of  a  state  or  country  by  going  elsewhere  to  con- 
tract. 941-947. 

extraterritorial  effect  of  statutory  prohibitions  of,  941-047. 

legal  at  the  place  of  celebration  is  deemed  legal  at  the  domicile 
of  the  parties  though  there  forbidden*  941-045. 

ex  loci  contractus  determines  the  validity  of,  942. 

polygamous  and  incestuous,  though  valid  where  contracted,  Is  not 
recognized  elsewhere,  942. 

prohibitions  of  by  a  state  may  be  given  extraterritorial  operation 
as  agalnbt  its  citizens,  941. 

valid  where  entered  into  Is  generally  deemed  valid  In  other  states 
end  countries,  941,  942. 
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HARRIED  WOMEN,  Judgments  against,  when  void,  650,  657. 

vacating  Judgments  against,  056. 
MASTER  AND  SERVANT,  assumption  of  risks  by  servant,  74. 
defective  machinery,  promise  to  repair,  Injuries  to  servant  after; 

74. 
duty  of  master  to  guard  against  accident  or  Injury  to  servant, 
265. 
MISTAKE,  vacating  Judgment  on  motion  because  of,  651, 662. 
MORTGAGE,  assignment  of,  failure  to  record,  370. 

permitting  mortgagor  to  retain  possession  of  and  to  sell  the  prop- 

erty  subject  to,  543. 
persons  purchasing  property  subject  to,  statute  of  Umttntions 
against,  whether  suspended  by  the  absence  of  the  mortgagor 
from  the  state,  205-207. 
unrecorded  assignments  of,  819. 

NEGLIGENCE  of  person  confronted  by  a  sudden  peril,  501* 
NEGOTIABLE  INSTRUMENTS,  delivery  la  essential,  580. 

OFFICERS  are  bound  to  know  the  law,  380. 

protection  of  writ,  extrinsic  knowledge,  whether  deprives  of,  880. 

PARTNERSHIP,  assignment  by  one  partner  for  the  benefit  of  cred- 
itors, 691. 
when  exists,  048. 
PAYMENT  of  a  less  sum,  when  will  discharge  a  greater,  528. 
PERPETUITIES,  construction  of  writing  should  be  such  as  not  to 

violate  the  rule  against,  317. 
PRINCIPAL  AND  SURETY,  bar  of   the  statute  of  limitations  In 
favor  of  the  principal  protects  the  surety,  206. 
contribution,  action  by  surety  for  after  the  debt  Is  hatred  as 

against  his  principal  or  co-surety,  208. 
surety  paying  debt  of  his  principal  after  R  Is  barred  by  the  stat- 
ute of  limitations.  206. 
PROCESS,  defects  in  form  or  sevlce  of,  645. 

notice  of  extrinsic  facts,  when  deprives  officer  of  protection  of, 
886,  387. 
PUBLIC  SCHOOLS,  vaccination  of  children,  power  to  require,  181. 
RAILWAY  CORPORATIONS,  connecting,  liability  of  one  corpora- 
tion for  delivering  defective  cars  to  be  used  by  the  employees 
of  the  other,  705. 
RAPE,  attempt  to  commit,  what  essential  to  crime  of,  65. 

complaints  by  prosecutrix,  extent  to  which  may  be  received  la 
evidence,  61. 
RES  JUDICATA,  tests  of,  297. 

SALE,  attempt  to  conceal  contract  of  by  designating  It  as  an  agency, 
872. 
delivery  sufficient  to  render  valid  as  against  subsequent  lnp^ 

tide  purchasers,  237,  238. 
delivery,  when  essential  to,  237. 
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8CH00L  TEACHERS,  corporal  punishment,  right  of  to  inflict,  49. 
SEDUCTION,  definition  of  crime  of,  587. 

previous  chaste  character,  what  Is  within  the  meaning  of  statutes 
concerning,  540. 
STATUTE  OF  FRAUDS,  consideration,  fictitious,  statement  of  sat- 
isfies. 438. 

consideration  "for  value  received"  is  a  sufficient  statement  of,  438. 
STATUTE  OF  FRAUDS,  consideration,  instances  of  sufficient  state- 
ment of,  438. 

consideration  of  a  contract  need  not  be  stated  In  direct  terms, 
but  may  be  implied,  437. 

consideration  of  a  contract  need  not  be  truly  expressed,  438. 

consideration  of  a  contract  or  guaranty  to  answer  for  the  debt 
of  another,  how  may  be  expressed,  437. 

consideration  of  a  contract  to  convey  land,  when  must  be  stated, 
434. 

consideration  of  a  contract,  when  mot  sufficient  to  satisfy,  441. 

consideration  of  a  contract,  when  required  to  be  expressed,  432, 
433. 

consideration  of  a  contract,  whether  the  American  statutes  re- 
quire the  expression  of,  434,  435. 

difference  between  English  and  American,  433. 

form  of  contract  is  not  made  material  by,  437. 

guaranties,  consideration  of,  statement  sufficient  to  satisfy,  438, 
439. 

guaranties,  consideration  o<,  when  not  sufficiently  expressed,  440, 
441. 

memorandum   required   by  may  be  contained   In  two  or  more 
written  contracts.  437. 

promise  or  agreement,  difference  between  the  construction  given 
to  these  words,  434,  435. 
STATUTE    OF    LIMITATIONS,  absence  of    debtor,  effect  of    as 
against  persons  purchasing  property  subject  to  a  lien,  205. 

absence  of  one  of  several  debtors  from  the  state,  201-205. 

accommodation  indorser,  paying  debt  barred  by,  207,  208. 

contribution,  action  by  surety  for  after  debt  is  barred  as  against 
his  principal,  208. 

contribution,  action  by  surety  for,  cause  of,  when  accrues,  208. 

contribution,  action  of  one  joint  debtor  against  another  after  the 
debt  is  barred  by.  208. 

cosureties,  action  by  one  against  the  other,  when  not  barred  by, 
209. 

joint  debtors,  absence  of  one  from  the  state,  effect  of,  201,  205. 

mortgagor,  absence  of  from  the  state,  whether  keeps  mortgage 
alive  as  against  grantee.  205. 

principal  and  surety,  bar  of  statute  In  favor  of  principal  protects 
surety,  206. 

surety  paying  debt  of  his  principal  after  it  Is  barred,  200. 
Am.  St.  Bk\,  Vox*  LX.— 61 
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STREET  RAILWAYS,  speed  In  excess  of  that  permitted  by  ordin- 
ance, whether  constitutes  negligence  per  se,  501. 
STREETS,  railways,  use  of  for,  whether  Is  an  additional  burden*  142L 
SURETIES,  admissions  of  principal,  when  binding  upon,  420. 

change  in  principal's  duties,  when  release,  419. 

release  of  by  loss  of  right  to  pursue  his  principal,  444. 

TAXATION,  of  water  power,  244. 

TRADE  MARKS  AND  TRADE  NAMES,  distinction  between,  873. 

TRESPASS,  injunction  against,  bill  to  obtain,  what  must  allege,  890. 

injunction  against,  when  will  be  granted*  889. 
TRUSTS,  resulting  from  collections  made  by  a  bank  for  its  custom- 
ers, 873. 

trust  funds,  right  to  follow,  862. 

WAREHOUSE  RECEIPTS,  who  may  Issue,  153. 
WATER,  appropriation  of,  what  essential  to,  798-817. 
WILLS,  corporations,  limitations  upon  power  of  testator  to  make 
devises  and  bequests  in  favor  of,  821. 
corporations,  limitations  upon  power  to  receive  devises  and  be* 

quests,  whether  have  extraterritorial  effect,  821. 
corporations,  limitations  upon  power  to  receive  devises  sad  be- 
quests, who  may  assert  818-320. 


L 
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ACCESSARIES  AND  ACCOMPLICES. 
See  Forgery,  4;  Incest,  2. 

ACTIONS. 

1.  ACTIONS-CAUSES  ARE  NOT  MISJOINED,  WHEN.— In  an 
action  against  two  defendants  to  rescind  an  exchange  of  lands  made 
by  the  plaintiff,  the  complaint  does  not  misjoln  causes  of  action  bat 
states  only  one  cause  where  it  alleges  that  one  of  the  defendants 
fraudulently  Induced  the  plaintiff  to  exchange  Wisconsin  land  for 
Tennessee  land,  by  false  representations  as  to  the  title  and  quality 
of  the  latter,  and  by  takiug  advantage  of  the  plaintiff's  mental  in- 
capacity; that  said  defendant,  by  a  land  contract,  sold  the  Wisconsin 
land  received  by  him  in  such  exchange  to  the  other  defendant,  who 
took  it  with  knowledge  of  the  facts;  and  that  both  defendants 
threaten  to  sell  or  encumber  the  land  so  as  to  prevent  the  plaintiff 
from  collecting  any  judgment  he  may  obtain.    (Menz  v.  Beebe,  120.) 

2.  ACTIONS— WEAK  AND  FEEBLE-MINDED  PERSON— CA- 
PACITY TO  SUE.— At  common  law,  and  in  the  absence  of  a  statute 
to  the  contrary,  a  weak  and  feeble-minded  person  of  full  age  may 
bring  an  action  In  his  own  name,  and  appear  by  attorney.  (Menz  v. 
Beebe,  120.) 

3.  ACTIONS— WEAK  AND  FEEBLE-MINDED  PERSON— CA- 
PACITY TO  SUE.— Unless  prohibited  by  statute,  a  weak  and  feeble- 
minded person  may  sue  in  his  own  name,  without  a  guardian  ad 
litem,  to  set  aside  an  exchange  of  property  fraudulently  procured 
from  him  by  the  defendant;  and  there  is  no  such  prohibition  in  the 
statutes  of  Wisconsin.  The  statement  in  his  complaint  that  he  is 
"of  a  weak  and  feeble  mind,  and  not  of  sufficient  mental  capacity 
to  attend  to  ordinary  business  transactions,  or  to  protect  and  pre- 
serve his  property  rights,"  Is  no  impediment  to  the  action.  (Menz  v. 
Beebe,  120.) 

4.  ACTIONS— PERSONAL  INJURIES— SURVIVAL-ASSIGN- 
MENT.— Under  the  statutes  of  Wisconsin,  a  cause  of  action  for  a 
personal  injury  survives  and  is,  therefore,  assignable  before  Judg- 
ment   (Lehmann  v.  Farwell,  111.) 

5.  ACTIONS— INJURY  TO  LAND  IN  ANOTHER  STATE— CON- 
STRUCTION OF  STATUTE.— A  statute  requiring  actions  for  In- 
juries to  real  property  to  be  brought  in  the  county  where  the  sub- 
ject of  the  action  is  situated  settles  the  rule  and  indicates  the  pol- 
icy of  the  state  as  to  actions  for  injuries  to  real  property  within 
the  state,  but  does  not  affect  such  causes  of  action  arising  out  of 
the  state.    (Little  v.  Chicago  etc.  Ry.  Co.,  421.) 

6.  ACTIONS  FOR  INJURY  TO  LAND  ARE  TRANSITORY.— An 
action  for  damages  for  injuries  to  real  property  is  on  principle  just 
as  transitory  In  its  nature  as  one  on  contract  or  for  a  tort  committed 
on  the  person  or  personal  property.  It  is  a  personal  action  and  may, 
therefore,  be  maintained  in  this  state  for  injury  to  land  lying  in 
another  state.    (Little  v.  Chicago  etc.  Ry.  Co.,  421.; 

See  Husband  and  Wife,  10,  11;  Treaties. 

(W3) 
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ADVERSE  POSSESSION. 
ADVERSE  POSSESSION— TITLE  BY  PRESCRIPTION.— A 
wrongful  entry  upon  land,  with  continued  possession,  without  any 
pretense  of  paper  title,  but  under  a  claim  of  right  Inconsistent  witli 
the  title  of  the  true  owner,  and  the  exercise  of  acts  of  possession 
hostile  to  his  rights  in  the  land,  may  ripen  into  title  by  prescrip- 
tion, and  this  doctrine  applies  to  an  easement  in  real  property.  (Swan 
v.  Munch,  491.) 

See  Easements,  1,  2. 

AGENCY. 
See  Insurance,  18-15;  Railroad  Companies,  16,  17;  Sale*  4. 

AGE  OF  CONSENT. 
See  Rape,  5;  Seduction,  & 

APPEAL. 

1.  APPEAL— NONAPPEALABLE  ORDER.— An  order  denying  a 
motion  for  a  new  trial,  which  motion  is  founded  on  the  minutes  of 
the  court,  is  not  appealable.    (Hawkins  v.  Lutton,  131.) 

2.  JUDGMENTS  —  APPEALABLE  ORDERS.— An  interlocutory 
-decree  or  order  directing  the  construction  of  weirs  at  large  expense, 
for  the  partition  of  water,  and  also  directing  that  valuable  improve- 
ments be  made  to  facilitate  partition  in  kind,  Involves  the  merits  of 
a  contest  for  the  partition  of  a  water  power,  and  may  be  appealed 
from,  although  no  final  decision  has  been  rendered.  (Brown  y.  Coop. 
«r,  190.) 

3.  APPELLATE  PRACTICE— OBJECTION    FIRST  MADE  ON 
APPEAL.— Objection  to  a  charge  of  a  court  in  a  criminal  case  may 
toe  first  made  and  considered  on  appeal,  if  such  charge  is  calculated, 
to  injure  the  rights  of  the  accused,  but,  unless  so  calculated,  is  not* 
ground  for  reversal  of  the  judgment    (Gonzales  v.  State,  51.) 

4.  APPELLATE  PRACTICE-EVIDENCE— RECORD.— Unl^s  It 
affirmatively  appears  that  the  long-hand  manuscript  of  the  evidence 
was  filed  with  the  clerk  before  It  was  incorporated  in  the  bill  of  ex- 
ceptions, the  evidence  cannot  be  considered  as  being  in  the  record. 
(Bedford  Belt  Ry.  Co.  v.  McDonald,  172.) 

5.  APPELLATE    PRACTICE.— THE    ADMISSION    OP    INAD^ 
MISSIBLE  EVIDENCE,  if  harmless,  is  not  ground  for  reversal  of 
the  judgment.    (Stewart  v.  State,  35.) 

6.  JUDGMENTS  BY  DEFAULT— PRESUMPTION  ON  APPEAL. 
If  a  judgment  is  taken  by  default,  it  cannot  be  presumed  on  appeal 
that  anything  was  proved  beyond  what  was  alleged  in  the  complaint. 
(Albany  etc.  Co.  v.  Merchants'  Nat.  Bank,  178.) 

7.  APPELLATE  PRACTICE— JUDGMENT  BY  DEFAULT.— An 
assignment  of  error  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  cannot  be  made  available  for  the  first 
time  on  appeal  for  the  reversal  of  a  judgment  upon  default,  unless 
some  fact  essential  to  the  existence  of  the  cause  of  action  has  been 
wholly  omitted  from  the  complaint  (Albany  etc.  Co.  v.  Merchants* 
Nat.  Bank,  178.) 

8.  APPEAL-SETTING  ASIDE  VERDICT  AS  EXCESSIVE— RE- 
DUCING AMOUNT.— If  a  verdict,  In  an  action  to  recover  damages 
for  personal  injuries,  is  supported  by  some  evidence,  a  court,  on  ap- 
peal, is  not  justified  in  saying  that  it  Is  manifestly  wrong  and  must 
be  set  aside  as  excessive,  but  it  may  reduce  the  amount.  (Sawyer 
v.  Rumford  Falls  etc.  Co..  260.) 

APPROPRIATION  OF  WATER* 
See  Waters  and  Watercourses, 
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ARCHITECTS. 
See  Mechanic's  Lien,  1. 

ARREST. 

1.  ARREST  IN  ANOTHER  STATE.— The  fact  that  a  person  ac- 
cused of  crime  was  arrested  In  another  state  does  not  raise  a  pre- 
sumption of  guilt  from  flight    (State  t.  Evans,  549.) 

2.  ARREST,  WITHOUT  WARRANT  —  BREACH  OP  THK 
PEACE.— A  city  council  has  power  to  pass  an  ordinance  authorizing 
police  officers  to  make  arrests  of  persons  engaged  in  a  breach  of  the 
peace,  in  their  presence,  without  warrant;  and,  as  a  disturbance  or 
violation  of  public  order  is  a  breach  of  the  peace,  a  police  officer  who, 
from  the  outside  of  a  house,  hears  a  disturbance,  or  is  made  aware 
of  disorderly  conduct,  within  it,  may,  acting  in  good  faith,  under 
the  authority  of  such  an  ordinance,  enter  the  house  and  lawfully 
arrest  the  person  guilty  of  such  conduct  as  being  an  inmate  of  a  dis- 
orderly house,  for  the  offense  may  be  fairly  said  to  have  been  com- 
mitted In  his  presence.    (Hawkins  v.  Lutton,  131.) 

See  Injunction,  10. 

ASSAULT. 
See  Indictment,  2;  Schools,  1-8. 

ASSIGNMENT. 

See  Actions,  4;  Husband  and  Wife.  12;  Judgments,  17,  22;  Mortgage, 

1.2. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  TAKES 
EFFECT  WHEN— POSTPONEMENT.— An  assignment  for  the  ben- 
efit of  creditors  takes  effect,  under  the  statute  of  Ohio,  from  th»? 
time  of  its  delivery  to  the  probate  judge  of  the  proper  county,  who 
must  indorse  thereon  the  exact  time  of  such  delivery.  He  cannot 
postpone  the  time  of  its  taking  effect,  or  displace  or  interfere  with 
rights  accruing  upon  the  delivery  of  the  assignment,  by  his  delay 
in  making  the  indorsement  required  by  statute  as  to  the  time  of 
delivery,  or  by  his  Indorsement  of  a  date  later  than  that  of  the  de- 
livery to  him.    (H.  B.  Claflin  Co.  v.  Evans,  686.) 

2.  PARTIES.— TO  A  SUIT  TO  SET  ASIDE  AN  ASSIGNMENT 
for  the  benefit  of  creditors  as  fraudulent  the  assignor  is  a  necessary 
party,  and,  in  the  event  of  his  death,  his  executor  or  administrator. 
(First  Nat  Bk.  v.  Shuler,  601.) 

3.  ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS- 
EVIDENCE  OF  FILING.— An  indorsement,  on  an  assignment. for  the 
benefit  of  creditors,  of  the  exact  time  of  its  delivery  to  the  probate 
judge  is  but  prima  facie  evidence  of  the  time  of  filing;  and  the  true 
date  of  the  delivery  of  the  instrument  to  him  may  be  shown  by  par- 
ties whose  interests  are  affected.    (H.  B.  Claflin  Co.  v.  Evans,  686.) 

4.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— EFFECT 
OF  DELAY  IN  FILING.— Under  a  statute  requiring  the  probate 
judge  to  indorse,  on  an  assignment  for  the  benefit  of  creditors,  tin? 
exact  time  of  its  delivery  to  him,  he  cannot,  where  the  assignment 
is  delivered  to  him  before  executions  are  levied,  give  the  execution 
creditors  a  prior  lien  over  other  creditors,  by  holding  the  assignment 
and  not  indorsing  it  filed  until  after  the  levies  are  made,  though 
this  Is  done  in  obedience  to  the  assignor's  instructions.  (H.  B.  Claflin 
Go.  v.  Evans.  686.) 

5.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  BY  MAN- 
AGING  PARTNER.— When  a  partner  resides  out  of  the  state  where 
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the  partnership  business  Is  carried  on,  the  managing  partner  In 
charge  of  the  business  may  make  a  valid  assignment  of  the  firm 
effects  for  the  benefit  of  its  creditors,  without  the  consent  of  the 
absent  partner,  as  his  assent  will  be  presumed.  (H.  B.  Claflln  Co.  t. 
Brans,  686.) 

6.  ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS— INSOL- 
VENT PARTNERSHIP— DISPUTED  RIGHT  TO  HOMESTEAD 
EXEMITION— DUTY  OF  ASSIGNEE.— When  members  of  an  insol- 
vent firm  assign  for  the  benefit  of  creditors,  and  their  right  to  claim 
an  allowance  out  of  firm  property,  in  lieu  of  homestead,  is  disputed* 
the  assignee's  duty  is  to  await  an  order  of  court  to  determine  their 
right  before  turning  oyer  the  allowance.  He  acta  at  his  peril  with- 
out such  order,  and  the  advice  of  counsel  will  not  shield  him  from 
the  consequences  of  a  mistaken  course.  (Aultman,  Miller  &  Go.  v. 
Wilson,  677.) 

ATTACHMENT. 

ATTACHMENT-GARNISHMENT— CLAIM  FOR  PERSON- 
AL INJURIES.— A  liability  contingent  on  a  future,  uncertain  event  im 
not  subject  to  garnishment  The  garnishee  is  not  liable,  unless,  at 
the  time  of  service  of  process,  his  liability  to  the  principal  defend- 
ant is  absolute*  Hence  ,a  mere  claim  for  personal  injuries  Is  not 
the  subject  of  garnishment  until  after  Judgment.  It  cannot  be 
garnished  after  verdict  and  before  Judgment.  iLehmann  v.  FarwelL 
111* 

See  Sales,  2. 

ATTORNEY  AND  CLIENT. 

L  ATTORNEY  AND  CLIENT  —  FEES.— The  relation  of  at. 
torney  and  client  Is  created  by  contract,  and  litigants  who  have  not 
thus  assumed  liability  for  attorney's  fees  cannot  be  held  liable 
therefor,  although  they  have  been  benefited,  directly  or  Indirectly, 
by  the  attorney's  services.    (Rives  v.  Patty,  610.) 

2.  ATTORNEY  AND  CLIENT— FEES.— An  attorney  employed 
by  a  part  of  the  creditors  of  an  insolvent  estate,  who  in  his  profes- 
sional capacity  realizes  a  fund  for  distribution  among  all  of  them, 
cannot  charge  the  fund  with  bis  fees.  He  can  recover  compen- 
sation only  from  those  who  employed  him.    (Rives  v.  Patty,  510.) 

BANKRUPTCY. 
Bee  Insolvency;  Limitations  of  Actions,  4. 

BILL  OF  EXCEPTIONS. 
See  Appeal,  4. 

BOARDS  OF  HEALTH. 

J.  BOARDS  OF  HEALTH  —  POWERS  —  DELEGATION  OF 
LEGISLATIVE  POWER.— A  state  board  of  health  Is  a  creation  of 
the  statute,  and  has  only  such  power  as  the  statute  confers.  It  naa 
no  legislative  power  and  none  can  be  delegated  to  it  It  la  purely 
an  administrative  body.    (State  v.  Burdge,  123.) 

2.  BOARDS  OF  HEALTH— UNAUTHORIZED  DELEGATION 
OF  POWER.— A  statute  authorizing  a  state  board  of  health  to  make 
such  regulations  as  may,  in  its  Judgment,  be  necessary  for  the  pro- 
tection of  the  people  from  dangerous,  contagious  diseases,  and  giv- 
ing it  power  to  designate  what  diseases  are  "contagious/*  or  "danger- 
ous" to  the  public  health,  is  a  delegation  of  legislative  power  not 
authorized  by  the  constitution.    (State  v.  Burdge,  128.) 

3.  BOARDS  OF  HEALTH  —  POLICE  POWER— UNREASON- 
ABLENESS OF  RULE  AS  TO  VACCINATION.-Conceding  that  s 
state  board  of  health  has  power  to  make  a  rule  excluding  from 
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the  public  schools  children  who  do  not  present  certificates  of  vacci- 
nation, such  a  rule  is  not  a  valid  exercise  of  the  police  power  of  that 
board,  but  void,  on  account  of  its  unreasonableness  and  extraordinary 
character,  where,  at  the  time  of  its  adoption,  there  is  no  apparent 
or  immediate  necessity  for  its  existence;  and  no  such  necessity  for 
the  enforcement  of  a  rule  of  that  kind,  in  a  particular  locality,  is 
shown  by  the  existence  of  a  few  cases  of  smallpox  scattered 
throughout  the  state,  and  of  but  one  in  the  locality,  which  has  been 
properly  quarantined,  if  there  is  no  epidemic  of  smallpox  existing 
In  the  state.   (State  v.  Burdge,  123.) 

4.  BOARDS  OP  HEALTH— COMPULSORY  VACCINATION— 
PUBLIC  SCHOOLS.— In  the  absence  of  a  statute  authorizing  compul- 
sory vaccination,  or  of  one  requiring  vaccination  as  one  of  the  con- 
ditions of  the  right  or  privilege  of  children  to  attend  the  public 
schools,  a  rule  adopted  by  a  state  board  of  health,  excluding  from 
public  and  other  schools  all  school  children  who  do  not  present 
certificates  of  vaccination,  is  not  a  valid  exercise  of  the  rightful 
sowers  of  the  board.   (State  v.  Burdge,  128.) 

BOARD  OF  SUPERVISORS 
See  Counties,  1. 

BONA  FIDB  PURCHASER. 
Set  lis  Pendens,  4;  Mortgage,  4;  Negotiable  Instruments,  8,  16L 

BONDS. 
BONDS-ATTORNEY'S  FEES,  WHEN  IN  ADDITION  TO 
PENALTY.— A  bond  in  the  sum  of  five  hundred  dollars  and  ten  per 
cent  attorney's  fees  is  a  promise  to  pay  two  different  things,  to  wit, 
«he  sum  of  five  hundred  dollars  and  an  attorney's  fee  of  ten  per 
cent,  and  a  recovery  of  both  may  be  had  on  a  breach  of  the  condi- 
tions of  the  bond.   (Singer  Mfg.  Co.  v.  Reynolds,  417.) 

BREACH  OF  PEACE. 
See  Arrest;  2. 

BROKERS. 
BROKERS  AND  COMMISSION  MERCHANTS,  RIGHT  TO 
FOLLOW  MONEYS  IN  THE  HANDS  OF.— Where  goods  are  con- 
signed to  a  broker  or  commission  merchant  for  sale,  the  title  does  not 
vest  In  him,  but  remains  in  the  consignor,  and  the  money  arising 
from  the  sale  is  his,  and  not  the  money  of  the  agent  Wherever 
that  money  can  be  traced,  it  may  be  claimed  by  its  owner.  If  the 
broker  makes  an  assignment  for  the  benefit  of  his  creditors,  his  as- 
signee is  not  entitled  to  such  money,  but  must  pay  it  over  to  the 
consignor  from  the  sale  of  whose  property  it  resulted.  (Drovers'  etc 
Nat  Bk.  v.  Roller.  344.) 

BURDEN  OF  PROOF. 
See  Insurance,  8;  Marriage  and  Divorce,  1;  Master  and  Servant,  14. 

BURGLARY. 
See  Conspiracy,  2;  Indictment,  8. 

CARRIERS. 
J.    CARRIERS    OF    PASSENGERS  —  REFUSAL    TO    CARRY 
BLIND  PERSON.— A  common  carrier  of  passengers  cannot  refuss 
to  carry  a  person,  otherwise  qualified,  upon  the  sole  around  *■*•* 
lie  is  blind.   (Zachery  ▼.  Mobile  *  Ohio  R.  B.  Go.,  529.) 
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2.  CARRIERS-NEGLIGENCE-LIMITATION  OP  LIABILITY. 
A  common  carrier  cannot,  by  special  agreement,  relieve  himself  from 
the  consequences  of  his  own  negligence,  nor  limit  his  liability  for 
losses  resulting  therefrom.    (Pittsburgh  etc.  Ry.  Go.  v.  Sheppard,  732. > 

3.  CONTRACTS-PLACE  OP  PERFORMANCE— PAYMENT  OP 
FREIGHT.— If  a  contract  of  carriage  is  silent  as  to  the  time  and 
place  of  payment  of  the  freight,  it  is  payable  at  the  time  of  the  de- 
livery of  the  property  to  the  consignee,  and  necessarily  at  the  place 
of  delivery.  Hence  the  place  of  delivery  is  the  place  of  performance 
of  such  contract.    (Pittsburgh  etc.  Ry.  Co.  v.  Sheppard,  732.) 

4.  CONTRACTS— CONFLICT  OP  LAWS  —  TLACE  OP  PER- 
FORMANCE.—If  a  carrier  makes  a  contract  and  receives  livestock 
In  one  state  to  be  transported  to  a  designated  place  In  another,  and 
the  stock  are  injured  during  transportation  in  the  latter  state,  through 
the  negligence  of  the  carrier,  the  rights  of  the  parties,  in  an  action 
to  recover  for  the  injury,  are  governed  by  the  laws  of  the  latter 
state.    (Pittsburgh  etc.  Ry.  Oo.  v.  Sheppard,  732.) 

CHARITIES. 

1.  GIFT  FOR  A  FOREIGN  CHARITABLE  USE.— The  fact  that 
a  charity  would  be  administered  in  a  foreign  country  does  not  of  It- 
self render  the  gift  void.    (Teele  v.  Bishop  of  Derry,  401.) 

2.  GIFT  FOR  CHARITABLE  USE^  WHAT  IS.— A  bequest  to 
trustees  of  moneys  to  purchase  a  lot  and  build  a  chapel  to  forever 
be  used  for  purposes  of  public  worship  under  the  auspices  of  the 
Roman  Catholic  Ohurch  is  a  gift  for  a  public  charitable  use.  (Teele 
v.  Bidhop  of  Derry,  401. 

3.  PUBLIC  CHARITY,  DUTY  OF  COURT  TO  FORM  A 
SCHEME  TO  CARRY  OUT.— The  fact  that  a  bequest  is  In  the  na- 
ture of  a  public  charity  does  not  itself  require  that  the  court  should 
form  a  scheme  to  carry  it  out  as  near  as  may  be  to  the  scheme  of 
the  testator,  if  for  any  reason  that  has  become  impossible  of  per- 
formance in  the  manner  which  he  had  provided.  (Teele  v.  Bishop  of 
Derry    401.) 

4.  CY  PRES,  RULE  OF— WHEN  INAPPLICABLE.— If  a  chari- 
table purpose  is  limited  to  a  particular  object,  which  it  becomes  Im- 
possible to  carry  out,  or  to  an  Institution  which  has  ceased  to  exist 
before  the  gift  takes  effect,  the  doctrine  of  cy  pres  does  not  apply, 
and,  in  the  absence  of  any  limitation  over  or  other  provision,  the 
legacy  lapses.  Hence,  if  there  is  a  bequest  In  a  will  to  trustees  for 
the  purpose  of  purchasing  a  lot  and  building  a  chapel  In  Carndrine* 
to  be  forever  used  for  the  purpose  of  public  worship  under  the  au- 
spices of  the  Roman  Catholic  Church,  and  it  Is  found  to  be  imprac- 
ticable to  carry  out  this  scheme,  the  court  will  not  adopt  some  other 
scheme,  but  the  legacy  will  lapse.    (Teele  v.  Bishop  of  Derry,  401.> 

CHATTEL  MORTGAGE. 

CHATTEL  MORTGAGES— POWER  OF  SALE— FRAUD  ON 
CREDITORS.— A  mortgage  executed  by  a  manufacturing  corpora- 
tion on  its  products,  reserving  to  the  mortgagor  the  right  to  keep, 
use,  and  sell  such  property  in  the  usual  course  of  business,  la 
fraudulent  as  to  Its  creditors,  and  is  not  rendered  valid  by  a  provi- 
sion that  if  the  mortgagor  shall  sell  the  property,  or  any  Interest 
therein,  otherwise  than  at  retail,  the  mortgagee  shall  take  imme- 
diate possession  of,  and  sell  the  property  to  satisfy  the  mortgage- 
debt  ((First  Nat  Bk.  v.  Caperton,  540.) 

Bee  Warehousemen. 

CHECKS. 
1.    CHECKS— ASSIGNMENT  OF  FUND-RECOVERY  OF  PRO- 
CEEDS  OUT  OF  DRAWER'S  ESTATE.— A  check  Is  an  assignment 


\ 
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of  so  much  of  the  drawer's  funds  as  amount  to  the  sum  designated 
In  the  check,  and,  if  those  funds  are  wrongfully  covered  into  the 
estate  of  the  drawer  of  the  check  by  his  executors,  both  law  and 
equity  require  that  they  should  be  restored  to  the  true  owner, 
t  Whitehouse  v.  Whitehouse.  278.) 

2.  CHECKS— DELIVERY  AFTER  MAKER'S  DUATH— WHAT 
CONSTITUTES  AND  ITS  EFFECT.— If  a  check  is  delivered  by  the 
maker,  in  his  lifetime,  to  a  third  person,  with  directions  to  deliver 
it  to  the  payee  after  the  maker's  death,  and  such  after-delivery  is 
made,  the  payee's  right  to  the  check  takes  effect  at  the  date  of  the 
first  delivery,  and  after  the  first  delivery  the  payee's  demand  for  the 
check  and  a  refusal  by  the  custodian  thereof  to  deliver  it  are,  in  effect, 
equivalent  to  a  second  delivery.    (Whitehouse  v.  Whitehouse*  278.) 

See  Gift,  3;  Trusts,  2. 

COMMISSION  MERCHANTS. 
See  Brokers. 

COMMON  LAW. 
Bee  Actions,  2;  Disorderly  House,  1;  Lis  Pendens,  2. 

CONDITIONS. 
See  Estates,  3;  Wills,  6. 

CONFLICT  OF  LAWS. 
See  Carriers,  4;  Contracts,  8-12. 

CONSPIRACY. 

1.  CONSPIRACY.— ACTS  AND  DECLARATIONS  of  a  co-con- 
spirator  after  the  consummation  of  the  conspiracy  are  admissible 
only  against  the  party  doing  the  act,  or  making  the  declaration. 
(Conde  v.*  State.  22.) 

2.  BURGLARY— CONSPIRACY  TO  COMMIT.— If  a  person  en- 
ters in  a  conspiracy  by  positive  agreement  to  commit  a  burglary,  he 
may  be  convicted  of  the  conspiracy,  although  he  subsequently  with- 
draws and  takes  no  part  in  the  commission  of  the  burglary.  (Dill  v. 
State,  87.) 

See  Indictment.  3. 

CONSTITUTIONAL  LAW. 

CONSTITUTIONAL  LAW.— DUE  PROCESS  OF  LAW  ex- 
tends to  all  adversary  rights  of  persons  in  property,  and  requires 
that,  before  there  shall  be  a  judicial  determination  affecting  such 
rights,  process  to  obtain  jurisdiction  of  the  person  claiming  them 
shall  be  issued  and  served,  except  in  cases  where  the  statute  has 
provided  for  a  substituted  or  constructive  service.  (State  v.  Guilbert, 
750.) 

CONTAGIOUS  DISEASES. 
See  Boards  of  Health,  2-4. 

CONTEMPT. 

1.  CONTEMPT  — COURTS  — LEGISLATURE.— A  court  created 
by  the  constitution  has  inherent  power  to  punish  contempts  sum- 
marily. This  power  is  necessary  to  the  exercise  of  judicial  func- 
tions, and  it  is  not  competent  for  the  legislature  to  abridge  it  (Hale 
v.  State,  691.) 

2.  CONTEMPT—REMOVING  WITNESS  BEYOND  JURISDIC- 
TION.—It  is  a  contempt  of  court  to  remove  a  witness  from  the 
county  of  his  residence,  where  he  is  under  subpoena  to  attend  upon 
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the  trial  of  a  cause  pending,  for  the  purpose  and  effect  of  preventing 
his  appearance  upon  the  day  of  trial,  as  it  is  a  wrongful  act  obstructs 
ing  the  administration  of  Justice.    (Hale  v.  State,  691.) 

CONTRACT& 
L  CONTRACTS,  CONSTRUCTION  OF.— The  proper  construction 
of  a  contract  Is  not  dependent  upon  any  name  given  It  by  the  par* 
ties,  nor  upon  any  one  provision,  but  upon  the  entire  body  of  the 
contract  and  its  legal  effect  as  a  whole.  (Arbuckle  v.  Klrkpatrlck, 
854.) 

2.  CONTRACTS-CONFLICTING  CLAUSES-CONSTRUCTION. 
If  two  clauses  of  a  contract  are  in  conflict,  the  first  governs  rather 
than  the  last  (Wisconsin  Marine  etc  Bank  v.  Wilkin,  86.) 
t  3.  CONTRACT,  WHEN  ENTIRE.— A  contract  for  the  services 
of  a  band  of  musicians  for  two  months  at  the  rate  of  twenty-four 
dollars  for  a  week  of  seven  days  for  each  man  employed,  and  doable 
pay  for  the  leader*  is  an  entire  contract,  under  which  no  recovery 
can  be  had  if  any  part  of  It  Is  unlawful.   (Stewart  v.  Thayer,  407.) 

4.  CONTRACTS  —  ST ATUTE  OF  FRAUDS  —  CONSIDBRA- 
TION— "REASONABLE  CLEARNESS."— The  "reasonable  dear* 
ness"  .with  which  the  consideration  for  an  agreement,  promise,  or 
undertaking,  in  writing,  must  appear,  in  order  to  satisfy  a  statute* 
of  frauds  requiring  the  consideration,  when  not  expressly  stated, 
to  appear  with  reasonable  clearness,  cannot  be  made  to  depend 
upon  what  may  be  conjectured  from  that  which  has  been  wrlttea 

-  (Siemers  v.  Siemers,  430.) 

5.  CONTRACTS-STATUTE  OF  FRAUDS  —  INSUFFICIENT 
APPEARANCE  OF  CONSIDERATION.— An  agreement  as  fel- 
lows: "I,  the  undersigned,  herewith  promise  to  pay  to  the  widow 
Margarethe  Gruenenfelder,  on  the  wedding  day  when  she  shall  be- 
come my  wife,  the  sum  of  one  thousand  dollars,"  does  not  satisfy 
a  statute  of  frauds  requiring  the  consideration,  when  not  express* 
ly  stated,  to  appear  with  "reasonable  clearness."   (Siemers  v.  Slenv» 

"  era,  430.) 

6.  STATUTE  OF  FRAUDS  —  EVIDENCE —  MEASURE  OF 
PROOF.— The  statute  of  frauds  prescribes  a  rule  of  procedure  to  be 
observed  by  the  court  in  which  the  enforcement  of  the  contract  is 
sought;  and  the  mode  and  measure  of  proof  required  by  such  stat- 
ute must  be  produced  in  order  to  establish  the  contract,  no  matter 
in  what  state  or  country  it  may  have  been  made.  (Heaton  v.  BHd- 
ridge,  737.) 

7.  STATUTE  OF  FRAUDS— CONFLICT  OF  LAWS.— Under  the 
Ohio  statute  of  frauds,  an  agreement  which  by  its  terms  is  not  to  be 
performed  within  one  year  from  the  time  that  it  is  made  cannot  be 
enforced  in  that  state,  unless  the  agreement,  or  some  memorandum 
thereof,  Is  in  writing  signed  by  the  party  to  be  charged  or  by  some 
one  authorised  by  him  to  sign  it,  although  such  agreement  is  made 
in  another  state  where  it  might  be  proved  by  parol  evidence.  (Hea- 
ton v.  Eldrldge,  737.) 

8.  CONTRACTS-CONFLICT  OF  LAWS.— The  law  of  the  state 
where  a  contract  is  executed  and  is  to  be  performed,  enters  into,  and 
becomes  a  part  of,  the  contract,  in  the  sense  that  its  validity  and  ob- 
ligatory effect  are  to  be  determined  and  controlled  by  that  law: 
and  when  valid  there  the  contract  will  be  sustained  everywhere,  and 
accorded  the  interpretation  required  by  the  law  of  the  place  where 
made,  when  that  law  is  properly  brought  to  the  attention  of  the 
court,  unless  the  contract  is  against  good  morals,  or  contravenes 
a  settled  policy  of  the  state  In  whose  tribunals  its  enforcement  is 
sought.   (Heaton  v.  BSdrldge^  787  J 
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0.  CONTRACTS-CONFLICT  OF  LAWS.-PRINCIPLES  OF 
COMITY,  as  applied  to  contracts,  do  not  extend  so  far  as  to  require 
that  the  remedial  system  and  methods  of  procedure  by  one  state 
■hall  yield  to  those  of  another,  nor  that  either  shall  recognize  or  en- 
force those  of  the  other.    i.Heaton  t.  Kldridge,  737.) 

10.  CONTRACTS-CONFLICT  OF  LAWS-PLACE  OF  PER- 
FORMANCE.—A  contract  made  In  one  state,  to  be  performed  In 
another,  Is  governed  by  the  laws  of  the  latter.  They  determine  its 
validity,  obligation,  and  effect.  (Pittsburgh  etc.  Ry.  Co.  v.  Sheppard, 
732.) 

11.  CONTRACTS-CONFLICT  OF  LAWS.— If  a  contract  Is  made 
In  one  state  to  be  performed  In  part  In  another,  and  an  action  Is 
brought  for  a  breach  of  that  part  of  the  contract,  the  rights  of  the 
parties  must  be  determined  according  to  the  law  of  the  latter  state. 
(Pittsburgh  etc.  Ry.  Co.  v.  Sheppard,  732.) 

12.  CONTRACTS-CONFLICT  OF  LAWS-INTERPRETATION 
AND  REMEDY.— Contracts  receive  their  sanction  and  interpretation 
from  the  law  of  the  place  where  they  are  made  and  to  be  performed; 
but  the  remedy  upon  them  must  be  pursued  according  to  the  law  of 
the  place  where  they  are  sought  to  be  enforced.  (Heaton  v.  Eldridge, 
737.) 

13.  OONTRACTS-ILLEGALITY-RIGHT  TO  RETAIN  PROP- 
ITS.— One  in  possession  of  the  gains  and  profits  of  an  executed 
transaction  cannot  retain  them  as  against  another  party  thereto  on 
the  ground  that  the  business  which  produced  the  fund  was  illegal 
(Andrews  v.  New  Orleans  Brewing  Assn.,  600.) 

14.  CONTRACTS— ILLEGALITY— AGREEMENT  TO  PREVENT 
INDICTMENT.— A  contract  by  an  attorney  at  law  to  render  his  ser- 
vices in  preventing  the  finding  of  an  indictment  against  one  accused 
or  suspected  of  crime  is  against  public  policy,  illegal,  and  void  as 
matter  of  law,  regardless  of  the  belief  of  the  attorney  as  to  the 
jruilt  or  Innocence  of  the  accused,  and  cannot  be  recovered  upon. 
(Weber  v.  Shay,  743.) 

15.  CONTRACTS— VALIDITY— SUPPRESSION  OF  CRIMINAL 
PROSECUTION.— A  contract,  the  object  and  part  of  the  considera- 
tion of  which  is  the  suppression  of  a  threatened  criminal  prosecu- 
tion against  one  of  the  parties  thereto  Is  void  as  against  public 
policy.    (Mack  v.  Campeau,  948.) 

16.  CONTRACTS-VALIDITY— SUPPRESSION  OF  CRIMINAL 
PROSECUTION.— Parties  to  a  contract  made  for  the  purpose  of  sup- 
pressing a  threatened  criminal  prosecution  against  one  of  them  can- 
not deny  the  fact  of  guilt,  and  the  court  must  treat  them  as  they 
have  treated  themselves.    (Mack  v.  Campeau.  948.) 

17.  CONTRACTS— VALIDITY— SUPPRESSION  OF  CRIMINAL 
PROSP:CUT10N.— A  contract,  the  object  of  which  Is  to  prevent  a 
third  person  from  commencing  threatened  proceedings,  both  civil  and 
criminal,  against  one  of  the  parties  to  the  contract,  is  void  as  against 
public  policy,  and  cannot  be  enforced.    (Mack  v.  Campeau,  948.) 

18.  CONTRACTS-UNLAWFUL  COMBINATION  TO  CONTROL 
BUSINESS.— If  persons,  associated  in  a  city  as  masons  and  building 
contractors,  have  two  sets  of  by-laws,  one  for  general  distribution 
and  the  other,  under  which  the  association  carries  on  its  operations, 
private,  and  each  member  Is  required  by  such  private  by-laws  to 
submit  all  bids,  proposed  to  be  made  by  him,  to  such  association,  and, 
if  found  to  be  the  lowest  bidder  and  entitled  to  the  contract,  to  add 
to  such  bid,  before  submitting  It  to  the  owner  or  architect  of  the 
proposed  building,  six  per  cent  of  the  contract  price,  which  he  is  to 
pay  to  the  association,  and  thus  exact  from  owners  six  per  cent  In 
excess  of  a  fair  price,  the  arrangement  is  an  unlawful  combination, 
contrary  to  public  policy,  and  void,  especially  where  the  membership 
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of  the  association  embraces  more  than  four-fifths  of  the  masons  and 
builders  in  the  city,  as  its  manifest  purpose  is  to  suppress  fair  an4 
free  competition  in  bidding  for  building  contracts.  Hence,  a  noie 
given  to  such  association,  by  a  member  of  it,  for  the  amount  of  such 
percentage,  is  void,  because  it  Is  founded  upon  an  unlawful  consid- 
eration, and  is  not  enforceable.  (Milwaukee  M.  &  B.  Assn.  v.  Nieaer- 
owski,  97.) 

19.  SUNDAY  LAWS.— A  CONTRACT  IN  VIOLATION  OF  the 
statutes  for  the  observance  of  the  Lord's  Day  cannot  support  an  ac- 
tion for  services  performed  under  it  on  secular  days  as  well  as  on 
the  Sabbath.    (Stewart  v.  Thayer,  407.) 

20.  SUNDAY  LA WS  —  CONTRACTS  TO  BE  PERFORMED 
PARTLY  ON  SUNDAYS.— If  a  contract  is  made  for  the  services  of 
a  band  of  musicians  to  play  for  seven  days  each  week,  including 
the  afternoons  and  evenings  of  each  Sunday,  it  is  in  violation  of 
the  laws  for  the  observance  of  the  Sabbath,  and,  though  fully  per- 
formed, will  not  support  an  action  for  the  services  thus  rendered. 
(Stewart  v.  Thayer,  407.) 

SO.  CONTRACTS  — ILLEGALITY  — PLEADING.— If  plaintiff,  fo 
make  out  his  case,  is  required  to  show  that  the  contract  sued  on  Is, 
for  any  reason,  illegal,  the  court  should  not  enforce  it,  whether  such 
illegality  is  pleaded  as  a  defense  or  not,  but,  if  such  illegality  does 
not  appear  from  the  face  of  the  contract,  or  from  the  evidence  neces- 
sary to  prove  it,  and  depends  upon  extraneous  facts,  the  defense  is 
new  matter,  and  must  be  pleaded  to  be  available.  (School  District 
v.  Sheidley,  57G.) 

22.  OFFER,  ACCEPTANCE  BY  TELEGRAMS,  WHEN  TER- 
MINATES POWER  TO  WITHDRAW  OFFER.— If  an  offer  made  by 
one  telegram  is  accepted  by  another,  it  cannot  afterward  be  with- 
drawn by  a  third  telegram  forwarded  before  the  second  was  actually 
received,  but  which  did  not  reach  its  addressee  until  after  the  second 
telegram  had  come  to  the  hands' of  the  person  making,  and  after- 
ward seeking  to  withdraw,  from  the  offer.    (Brauer  v.  Shaw,  387.) 

23.  CONTRACT.— BREACH  OF  INDUCED  BY  THIRD  PARTY. 
Merely  to  induce  or  procure  a  free  contracting  party  to  break  his 
contract,  whether  done  maliciously  or  not,  to  the  damage  of  the 
other  contracting  party,  does  not  give  a  right  of  action  against  the 
party  holding  out  the  Inducement.  The  only  remedy  is  an  action 
upon  the  contract  for  Its  breach.  (Glencoe  L.  &  G.  Co.  v.  Hudson 
Bros.  etc.  Co.,  5(i0.) 

24.  CONTRACTS— REMEDY  FOR  BREACH  INDUCED  BY 
THIRD  PARTY— MASTER  AND  SERVANT.— An  action  cannot  be 
maintained  against  a  third  person  for  inducing  a  party  to  break  his 
contract  with  the  complainant,  when  the  relation  of  master  and 
servant  does  not  exist  between  the  contracting  parties,  and  a  rail- 
road company  Is  not  the  servant  of  the  shipper.  The  remedy  is  an 
action  on  the  contract  to  recover  for  its  breach.  (Glencoe  L.  &  G.  Co. 
v.  Hudson  Bros.  etc.  Co..  560.) 

25.  TORTS-PROCURING  CONTRACT  TO  BE.  BROKEN.— AN 
ACTION  lies  against  a  third  person  for  wrongfully  procuring  a 
party  to  break  his  contract  with  the  plaintiff,  to  the  hitter's  Injury. 
and  the  employment  of  unlawful  or  improper  means  to  Induce  him 
to  do  so  is  unlawful.  This  principle  applies  where  the  employer 
breaks  his  contract,  as  well  as  where  It  Is  broken  by  the  employe, 
and  is  not,  in  fact,  confined  to  contracts  of  employment.  (Perkins  v. 
Pendleton,  252.) 

20.  A  RESCISSION  OF  A  CONTRACT  IS  NOT  NECESSARY  to 
Fiinport  an  action  for  damages  for  false  representations  whereby 
plaintiff  was  induced  to  make  It    (Andrews  v.  Jackson,  390.)      - 

27.  CONTRACTS-WANT  OF  CONSIDER  ATION-PLE  A  PINO. 
If  defendant  pleads  want  of  consideration  for  a  contract  the  court 
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must  consider  its  legality,  and  its  illegality  is  sufficiently  raised  by 
an  objection  in  the  nature  of  a  demurrer  to  the  evidence  to  require 
its  consideration  on  appeal.    (School  District  v.  Sheidley,  576.) 

28.  CONTRACTS— EVIDENCE.-The  evidence  by  which  a  con- 
tract  shall  be  proved  is  no  part  of  the  contract  itself,  but  its  admis- 
sion or  rejection  becomes  a  part  of  the  proceeding  on  the  trial,  where 
its  competency  and  sufficiency  must  oe  determined;  and,  when  the 
required  evidence  is  lacking,  the  court  must  refuse  the  enforcement 
of  the  contract.    (Heaton  v.  Eldrldge,  737.) 

See  Carriers,  3,  4.  Corporations,  3;  Jurisdiction,  2,  3;  Sales.  4;  Trusts, 

1.2. 

CORPORATIONS. 

1.  CORPORATIONS  —  ORGANIZATION  —  "MANUFACTUR- 
ING OR  MECHANICAL  BUSINESS."— A  corporation  organized, 
not  only  for  the  purposes  of  mining,  but  also  for  the  business  of 
"buying  and  selling  and  dealing  in  mineral  lands,"  is  not  within 
the  terms  of  a  constitutional  provision  respecting  corporations  or- 
ganized for  "manufacturing  or  mechanical  business."  (Holland  v. 
Duluth  Iron  etc  Go.,  480.) 

2.  CORPORATIONS-4,MECHANIOAL  BUSINESS"— MINING 
OF  IRON  ORE— EXEMPTION  OF  STOCKHOLDERS  FROM 
"DOUBLE  LIABILITY."— A  "mechanical  business,"  within  the 
meaning  of  a  constitutional  provision  that  "each  stockholder  in  any 
corporation,  excepting  those  organized  for  the  purpose  of  carrying 
on  any  kind  of  manufacturing  or  mechanical  business,  shall  be  lia- 
ble to  the  amount  of  his  stock,"  is  closely  allied  with,  or  incidental 
to,  some  kind  of  manufacturing  business.  The  mining  of  iron  ore 
Is  such  a  "mechanical  business,"  and  stockholders  of  a  corpora- 
tion organized  for  that  purpose  are,  therefore,  exempt  from  the 
stockholders'  "double  liability."    (Cowling  v.  Zenith  Iron  Co.,  471.) 

3.  CORPORATIONS-CONTRACTS— ULTRA  VIRES.— If  a  pri- 
vate corporation  has  entered  into  a  contract  not  immoral  in  itself,  and 
not  forbidden  by  statute,  and  it  has  been  in  good  faith  fully  perform- 
ed by  the  other  party,  the  corporation  cannot  sustain  a  plea  of  ultra 
vires.    (Bedford  Belt  Ry.  Co.  v.  McDonald,  172.) 

4.  WILLS— CORPORATIONS,  POWER  TO  TAKE  BY,  WHO 
MAT  QUESTION.- The  capacity  of  a  corporation  to  take  property 
by  devise  or  bequest  in  excess  of  the  amount  prescribed  by  law  can- 
not be  questioned  by  the  heirs  or  next  of  kin  of  the  testator,  but  only 
by  a  direct  proceeding  instituted  for  that  purpose.  (In  re  Stickney's 
Will,  308.) 

5.  CORPORATIONS  —  STATUTE  —  ORGANIZATION  —  TAK- 
ING OF  STOCK  IN  OTHER  CORPORATIONS— CON  STITUTTON- 
AL  EXEMPTION  OF  STOCKHOLDERS  FROM  LIABILITY.— 
The  fact  that  a  corporation  has  been  organized  under  a  statute 
which  allows  it  to  "take,  acquire,  and  hold  stock  in  any  other  cor- 
poration, if  a  majority  in  amount  of  the  stockholders  shall  so 
elect,"  does  not  prevent  It  from  being  a  corporation  whose  stock- 
holders are  exempt  under  the  constitution,  where  the  corporation 
has  never  takeu  the  benefit  of  such  statute,  with  respect  to  the 
taking  and  holding  of  such  other  stock.  (Cowling  v.  Zenith  Iron  Co., 
471.) 

6.  CORPORATIONS,  SUBSCRIBER  TO  CAPITAL  STOCK  OF. 
It  is  not  essential  to  constitute  one  a  subscriber  to  the  capital  sto^k 
of  a  corporation  that  he  should  have  subscribed  to  the  stock-books 
after  articles  of  incorporation  have  been  perfected  and  filed.  If 
there  Is  a  preliminary  subscription,  and  the  corporation  is  there- 
after formed  as  contemplated,  within  a  reasonable  time,  the  sub- 
scribers become  shareholders  without  any  further  act.    Persons  who 
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signed  such  preliminary  subscription  and  also  consented  to  the  hold- 
ing of  the  first  meeting  and  participated  therein  must,  therefore,  be 
deemed  subscribers.    (Nickum  v.  Burckhardt,  822.) 

7.  CORPORATIONS,  CHANGE  IN  PURPOSE  OF  SUBSCRIP- 
TION.—Though  the  purposes  designated  in  the  articles  of  incorpora- 
tion do  not  correspond  with  those  set  forth  in  the  preliminary  sub- 
scription, the  subscribers  remain  bound,  if  they  have  participated  in 
the  organization  of  the  corporation  after  knowing  of  such  change. 
(Nickum  v.  Burckhardt,  822.) 

8.  CORPORATIONS.— THE  FAILURE  TO  NOTIFY  SUB- 
SCRIBERS OF  THE  FIRST  MEETING  of  a  corporation  cannot  bo 
urged  by  other  subscribers  who  were  notified  and  were  present  at 
such  meeting.  Such  meeting  is  valid  if  a  sufficient  number  of  sub- 
scribers were  present,  though  others  entitled  to  be  present  and  to 
participate  therein  were  absent  because  not  notified.  (Nickum  v. 
Burckhardt,  822.) 

9.  CORPORATIONS-WHEN  PERSONS  BECOME  STOCK- 
HOLDERS.—If  persons  buy  and  pay  for  stock  in  a  corporation,  but 
the  certificates  are  not  Issued  or  delivered  for  reasons  personal  to 
themselves,  they  are,  nevertheless,  stockholders,  even  when  no 
formal  action  has  been  taken  whereby  they  become  stockholders. 
(Holland  v.  Duluth  Iron  etc.  Co.,  480.) 

10.  CORPORATIONS  —  STOCKHOLDERS  —  NECESSITY  OF 
CERTIFICATE.— In  order  to  constitute  one  a  stockholder  in  a  cor- 
poration, it  is  not  necessary  that  a  certificate  of  stock  be  issued. 
The  certificate  is  merely  evidence  of  his  title  to  shares  of  stock. 
(Holland  v.  Duluth  Iron  etc.  Co.,  480.) 

11.  CORPORATIONS— EVIDENCE  THAT  ONE  IS  A  STOCK- 
HOLDER.— The  entny  of  a  person's  name  in  the  stock-book  of  a 
corporation  as  a  stockholder,  supplemented  by  Identifying  testi- 
mony, will.  In  the  absence  of  rebutting  testimony,  support  a  find- 
ing that  he  is  a  stockholder.    (Holland  v.  Duluth  Iron  etc  Co.,  480.) 

12.  CORPORATIONS— EVIDBNCE-ADMISSIBIL1TY  OF  EN- 
TRIES IN  STOCK-BOOK.— To  make  entries  in  the  stock-book  of  a 
corporation  admissible  in  evidence  for  the  purpose  of  showing  who 
are  stockholders  it  is  not  necessary  that  the  stock-book  should  have 
been  kept  in  any  particular  manner  or  that  it  contain  the  entries 
prescribed  by  statute.  It  is  enough  that  it  is  the  stock-book  of  the 
corporation.    (Holland  v.  Duluth  Iron  etc.  Co.,  480.) 

13.  CORPORATIONS— EVIDENCE  AS  TO  OWNERSHIP  OF 
BTOCK.— If  the  name  of  a  person  appears  on  the  stock-book  of  a 
corporation  as  a  stockholder,  this  is  prima  facie  evidence  that  he  is 
the  owner  of  stock.    (Holland  v.  Duluth  Iron  etc.  Co.,  480.) 

14.  CORPORATIONS— CONCLUSIVENESS  OF  JUDGMENT  \S 
AGAINST  STOCKHOLDERS— CORPORATE  INDEBTEDNESS.— 
A  judgment,  in  an  action  by  a  judgment  creditor  of  a  corporation 
to  enforce  the  constitutional  or  statutory  liability  of  its  stockhold- 
ers, is  conclusive  against  them  on  the  question  of  corporate  indebt- 
edness and  liability,  although  such  judgment  was  taken  by  de- 
fault   (Holland  v.  Duluth  Iron  etc.  Co.,  480.) 

15.  CORPORATIONS— CONCLUSIVENESS  OF  JUDGMENT  AS 
AGAINST  STOCKHOLDERS.— A  judgment  against  a  corporation 
Is  conclusive  against  the  stockholders  in  any  action  or  proceeding 
to  enforce  their  individual  liability  and  there  is  no  legitimate  dis- 
tinction between  cases  in  which  actions  are  brought  against  stock- 
holders on  account  of  unpaid  subscriptions  and  those  wherein  the 
object  is  to  enforce  the  statutory  or  constitutional  liability.  (Holland 
T.  Duluth  Iron  etc.  Co..  480.) 
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la  RES  JUDICATA-JUDGMENT  AGAINST  CORPORATION 
IN  FAVOR  OF  A  STOCKHOLDER,  WHEN  NOT  CONCLUSIVE 
IN  CONTROVERSIES  WITH  OTHER  STOCKHOLDERS.— A  cor- 
poration, In  prosecuting  an  action  against  a  stockholder  to  recover 
a  subscription,  does  not  represent  him  and  the  other  stockholders, 
and  a  judgment  against  it  in  favor  of  such  stockholder  is  not  con- 
clusive against  it  in  a  subsequent  action  between  it  and  the  other 
stockholders  involving  the  same  issues.  (Nickum  v.  Burckhardt, 
822.; 

17.  RES  JUDICATA  —  CORPORATIONS,  JUDGMENTS 
AGAINST,  WHEN  BINDING  UPON  STOCKHOLDERS.— A  cor- 
poration represents  and  binds  Its  stockholders  in  all  matters  within 
the  limits  of  its  corporate  powers  so  long  as  it  acts  in  good  faith  and 
without  fraud  upon  their  rights;  and,  in  the  bringing  and  defendiDg 
of  suits  affecting  the  rights  and  obligations  of  the  corporation,  it 
binds  the  stockholders  as  fully  as  in  the  making  of  contracts.  This 
is  true  only  In  those  cases  in  which  the  corporation  is  charged  as 
representing  the  individual  stockholders.  (Nickum  v.  Burckhardt, 
*22.) 

18.  CORPORATIONS.— THE  AUTHORITY  OF  THE  PREST 
DENT  of  a  corporation  to  execute  a  release  of  a  mortgage  made  to 
him  Is  sufficiently  established  by  evidence  that  he  did  most  of  its 
business  at  a  place  where  the  mortgage  was  given  and  recorded,  and 
bad  made  many  deeds  in  its  behalf,  each  of  which,  as  well  as  the 
release  in  question,  had  attached  thereto  a  certificate  of  the  secretary 
of  the  corporation  of  what  purported  to  be  a  vote  of  the  directors 
authorizing  it   (Swasey  v.  Emerson,  368.) 

Bee  Devise;  Eminent  Domain,  1;  Estoppel,  1,  2. 

CORPUS  DELICTI. 
See  Homicide,  1,  2;  Larceny,  1. 

COSTS. 
COSTS— WHEN  LOST  BY  FAILURE  TO  PERFECT  JUDG- 
MENT.—Under  a  statute  requiring  the  successful  party  in  an  action 
to  perfect  judgment  within  sixty  days  after  entry  of  verdict,  or  with- 
in thirty  days  after  the  expiration  of  a  stay  of  proceedings,  he  loses 
his  right  to  costs,  if  he  fails  to  perfect  his  judgment  within  sixty 
days  after  entry  of  verdict,  where  no  stay  of  proceedings  has  been 
ordered,  but  the  clerk  must  then  enter  the  proper  judgment  without 
costs.    (Milwaukee  M.  &  B.  Assn.  v.  Niezerowski,  07.) 

COTENANCY. 

COTENANCY.— IMPROVEMENTS,  not  In  the  nature  of  re- 
pairs, cannot  be  made  by  one  cotenant  upon  the  common  property, 
and  the  expense  or  any  part  thereof  charged  to  his  cotenant  (Brown 
y.  Cooper,  190.) 

COUNTIES. 

1.  COUNTIES.— ONE  BOARD  OF  SUPERVISORS  IS  NOT 
BOUND  by  the  acts  of  its  predecessors  not  within  the  scope  of 
their  authority.    (Jefferson  Co.  v.  Grafton,  516.) 

2.  COUNTIES-POWER  TO  SELL  LAND.— A  county  is  not  a 
municipal  corporation  proper,  but  only  a  quasi  corporation;  and  as 
such  has  no  power  to  sell  land  not  applied  to  a  public  use,  unless 
such  power  has  been  expressly  conferred  upon  It  by  statute.  (Jeffer- 
son Co.  v.  Grafton,  516.) 

3.  COUNTIES  —  PURCHASERS  FROM  —  RIGHT  TO  QUES- 
TION POWER  OP.— A  purchaser  claiming  title  to  land  under  a  con- 
veyance from  a  county  cannot  in  an  action  by  It  to  cancel  the  deed, 
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defend  by  denying  that  the  county  had  power  to  acquire  and  dis- 
pose of  the  land.  That  Is  a  matter  of  which  the  state  alone  can 
complain.    (Jefferson  Co.  v.  Grafton,  516.) 

4.  COUNTIES-JUDGMENT  AS  CLAIM  AGAINST.— A  judgment 
against  a  county,  after  a  certified  copy  of  It  is  filed,  has  the  force 
and  effect  of  an  audited  claim,  which  must  be  enforced  in  the  same 
manner  as  other  audited  claims  that  are  provided  for  by  an  applica- 
tion of  unappropriated  funds,  or  the  levy  of  a  tax,  etc.  It  cannot  be 
otherwise  enforced,  for  execution  does  not  run  against  the  county, 
(Emery  County  t.  Burresen,  888.) 

See  Execution,  1,  2;  Police  Power,  2. 

COURTS. 

1.  COURTS— INHERENT  POWERS.— Powers  necessary  to  the 
orderly  and  efficient  exercise  of  jurisdiction  are  inherent.  They  do 
not  depend  upon  express  constitutional  grant,  nor  in  any  sense  upon 
the  legislative  wilL    (Hale  v.  State,  691.) 

2.  COURTS— INHERENT  POWER-LEGISLATURE.— A  power 
which  the  legislature  does  not  give,  It  cannot  take  away.  If  power. 
distinguished  from  jurisdiction,  exists  independently  of  legislation, 
it  will  continue  to  exist  notwithstanding  legislation.  (Hale  v.  State, 
081.) 

Bee  Contempt,  1,  2;  Legislature. 

COURTS  OP  PROBATE. 

See  Affdgn"!?"*  for  Benefit  of  Creditors,  1;  Executors  and  AdminJs* 

trators,  7* 

COVENANTS. 

1.  COVENANT  AGAINST  ENCUMBRANCES  RUNNING  WITH 
LAND— ACTION  BY  ASSIGNEE  OP  COVENANTEE.— A  covenant 
against  encumbrances  which  are  a  money  charge  on  land  runs  with 
the  land  until  they  are  discharged,  and  an  action  on  such  covenant 
can  be  maintained  by  an  assignee  of  the  covenantee.  (Security  Bk. 
of  Minn.  v.  Holmes,  485.) 

2.  COVENANT  IN  MORTGAGE,  AGAINST  ENCUMBRANCES 
RUNNING  WITH  LAND— ACTION  BY  ASSIGNEE  OP  MORT- 
GAGE.—A  covenant  against  encumbrances,  although  contained  In 
a  mortgage,  which  are  a  money  charge  on  the  land,  runs  with  the 
land;  and  an  action  may  be  maintained  for  its  breach  by  an  as- 
signee of  the  mortgagee  who  has  acquired  title  to  the  land  by  pur- 
chase at  a  foreclosure  sale  and  who  has  paid  the  encumbrances.  (Se- 
curity Bk.  of  Mian.  v.  Holmes,  495.) 

CREDITOR'S  BILL. 
See  Creditor's  Suit. 

CREDITORS'  SUIT. 

1.  CREDITORS'  BILL,  LIEN  OP,  EPFEOT  OP  DEATH  UPON. 

The  lien  acquired  by  the  filing  of  a  creditors'  bill  Is  not  defeated  by 
the  death  of  the  debtor  before  Judgment.  (First  Nat  Bk.  v.  Shuter, 
601.) 

2.  CREDITORS'  BILL,  LIEN  OP.— As  respects  chattels  subject 
to  be  taken  on  execution  unless  the  action  is  brought  in  aid  of  an 
execution,  the  creditors'  bill  does  not  create  any  lien  as  against 
other  creditors,  or,  if  any  lien  exists,  it  is  so  imperfect  and  incom- 
plete that  it  may  be  defeated  by  the  subsequent  levy  of  a  writ  in 
favor  of  another  creditor,  made  before  a  receiver  is  appointed.  (First 
Nat  Bk.  v.  Stouter,  601.) 
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8.'  CREDITORS  BILL,  LIEN  OF.-The  plaintiff  In  a  creditors' 
action  acquires  by  its  commencement  a  lien  upon  the  choses  in  ac- 
tion and  equitable  assets  of  the  debtor,  entitling  such  plaintiff,  in  the 
successful  event  of  the  action,  to  priority  of  payment  thereunder  in 
preference  to  other  creditors,  regardless  of  the  priority  of  the  re- 
spective Judgments.   (First  Nat  Bk.  v.  Shuler,  601.) 

CRIMINAL   LAW. 

1.  CRIMINAL  LAW.— INSANITY  A8  A  DEFENSE  TO  CRIME 
is  an  affirmative  one.  Hence  the  burden  of  proof  rests  on  the  accused 
to  establish  his  insanity.    (Keloh  v.  State,  680.) 

2.  CRIMINAL  LAW.  — THE  PLEA  OP  GUILTY  ADMITS 
ONLY  the  acts  charged,  and  does  not  preclude  the  defendants  from 
claiming  that  they  do  not  constitute  a  crime.  (Grossman  v.  Oakland* 
882.) 

CRIMINAL,  PROSECUTION.  a 

See  Contracts,  15-17.  '  ! 

CY  PRE8,  RULE  OF. 
See  Charities.  4. 

* 

DAMAGES. 

L  DAMAGES  FOR  FRIGHT  OR  MENTAL  DISTURBANCE.— 
In  an  action  to  recover  damages  for  an  injury  sustained  through 
the  negligence  of  another,  there  can  be  no  recovery  for  a  bodily 
Injury  caused  by  mere  fright  or  mental  disturbance.  Persons  who 
are  merely  negligent  are  not  bound  to  anticipate  and  guard  against 
fright  and  the  consequences  thereof.  The  rule  is  probably  other- 
wise where  there  is  an  intention  to  cause  mental  disturbance,  or 
where  acts  are  done  with  gross  carelessness  or  recklessness,  showing 
an  utter  Indifference  to  consequences.  (Spade  v.  Lynn  and  Boston 
B.  R.  Co..  883.) 

2.  DAMAGES  —  MEASURE  OF,  FOR  PROCURING  DIS- 
CHARGE OF  EMPLOYE.— If  a  person,  by  means  of  fraud  or  in- 
timidation, procures  either  the  breach  of  a  contract,  or  the  discharge 
of  a  plaintiff  from  an  employment,  which  but  for  such  wrongful 
Interference  would  have  continued,  he  is  liable  in  damages  for  such 
injuries  as  naturally  result  therefrom.  The  rule  is  the  same  whether, 
by  these  wrongful  means,  a  contract  of  employment  definite  as  to 
time  Is  broken,  or  an  employer  is  induced,  solely  by  reason  of  such 
procuhrement,  ot  discharge  an  em  ploy  6  whom  he  would  otherwise 
have  retained.    (Perkins  v.  Pendleton,  252.) 

8.  DAMAGES— FRAUD  IN  EXCHANGE  OF  REAL  ESTATE.- 
In  an  action  for  fraud  and  deceit  in  the  sale  or  exchange  of  real 
estate,  the  measure  of  damages  is  the  difference  between  the  actual 
value  of  the  land  as  it  would  have  been  if  as  represented  and  as  It 
actually  was.    (Hecht  v.  Metzler,  006.) 

4.  DAMAGES  TO  LIVESTOCK— EVIDENCE  OF  VALUE— In 
an  action  to  recover  for  injury  to  a  horse,  evidence  of  his  pedigree 
and  that  some  of  his  blood  relations  were  celebrated  trotters,  is 
competent  and  admissible  as  affecting  his  value.  (Pittsburgh  etc 
Ry.  Co.  v.  Sheppard,  732.) 

5.  DAMAGES— VERDICT,  WHEN  NOT  EXCESSIVE.— A  ver- 
dict for  four  thousand  five  hundred  dollars  for  personal  injury  re- 
ceived through  negligence  is  not  excessive,  nor  does  it  indicate  that 
it  Is  the  result  of  passion  or  prejudice,  when  the  evidence  shows 
that  the  plaintiff,  prior  to  the  accident  which  rendered  him  a  per- 
manent invalid,  was  a  healthy  man  thirty-seven  years  of  age,  earn- 
ing seventy-five  dollars  per  month,  and  that  he  has  expended  seven 
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hundred  and  fifty  dollars  for  medical  aid  and  attendance  without 
permanent  relief.   (Geary  v.  Kaneae  City  eta  By.  Ox,  60S.) 
and  Servant;  18;  Railroad  Corporation*  17,  18; 
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DEDICATION. 
DEDICATION  FOR  ONE  PURPOSE  DOES  NOT  JUSTIFY 
ITU  FOR  ANOTHER.— Land  dedicated  by  one  for  a  street  or  other 
way  cannot  be  appropriated  without  his  consent  to  the  use  of  a 
railway,  and  one  to  whom  the  owner  of  a  lot  fronting  upon  a  public 
street  grants  such  lot  acquires  only  the  right  to  use  the  street  for 
the  ordinary  purposes  of  a  highway,  and  cannot  Justify  Its  appro>- 
DHation  to  a  different  purpose.  (Bowen  v.  Delaware  etc.  R.  R.  Oo* 
6670 

DEEDS. 

See  Notice. 

DEFINITIONS. 

"Chaste  character.*  (People  y.  Nelson,  682.) 

"Partnership."    (Carter  t.  McClure,  842.) 

"Trial  by  Jury."    (Lommen  v.  Minneapolis  Gaslight  Oos  400L) 

DELIVERY. 
See  Checks,  2;  Insurance,  4;  Negotiable  Instruments,  2;  Sales,  %  av 

DEVISE. 

PERPETUITY,  WHEN  NOT  CREATED  BY  A  CONDITION 
IMPOSED  ON  THE  GRANTEE.— If  property  is  devised  to  a  corpo- 
ration by  a  will,  in  which  the  testator  declares  that  he  expressly 
requires  as  a  condition  of  the  vesting  of  the  devise  that  the  corpora- 
tlon  shall  release  certain  claims  against  various  churches  therein 
specified  this  condition  does  not  create  a  perpetuity,  though  it  is 
possible  that  the  releases  might  not  be  executed  within  lives  in  being 
and  twenty-one  years.  The  condition  is  not  a  condition  precedent, 
and  does  not  prevent  the  immediate  vesting  of  the  estate.  Further- 
more, the  acceptance  of  the  provisions  of  the  will  in  itself  operates 
as  an  equitable  release  of  the  claims  specified  therein,  and  the  execu- 
tion of  a  formal  release  would  be  decreed  by  a  court  of  equity  upon 
the  application  of  any  person  interested.    (In  re  Stlckney's  Will,  808.> 

DISORDERLY  HOUSES. 

1.  DISORDERLY  HOUSES— DEFINITION.— At  common  law,  a 
disorderly  house  is  one  in  which  the  inmates  behave  so  badly  as  to 
become  a  nuisance  to  the  neighborhood,  or  one  kept  In  such  a  way 
as  to  disturb  or  scandalize  the  public  generally,  or  the  Inhabitants  of 
a  particular  neighborhood,  or  the  passers-by.  (Hawkins  v.  Lutton, 
131.) 

2.  DISORDERLY  HOUSES  —  MEANING  OF  TERM  IN  ORDI- 
NANCE.—The  term  "disorderly  house,"  in  a  city  ordinance  providing 
for  the  punishment  of  any  person  found  in  a  "disorderly  house,  or  a 
house  of  ill-fame,  or  a  place  resorted  to  for  the  purpose  of  prostitu- 
tion," Is  not  restricted  to  a  house  resorted  to  for  the  purpose  of  pros- 
titution, assignation,  fornication,  gambling,  etc.,  but  includes  a  house 
In  which  quarrels,  flghtrfngt  boisterous,  profane,  and  obscene  lan- 
guage, and  other  things  occur,  disturbing  the  repose  of  the  neigh- 
borhood and  violating  public  order  and  tranquility.  (Hawkins  v. 
Lutton,  181.) 

See  Arrest,  2. 
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DRUNKENNESS. 
Bee  Police  Power. 

DUB  PBOOBSS  OF  LAW.  . 

flee  Constitutional  Law;  Indictment,  7;  Police  Power,  4;  Surveya* 

DURESS. 

1.  DURE88— WHAT  CONSTITUTES— THREAT  OF  PROSECU- 
TION.—It  la  not  the  threat  of  criminal  prosecution  in  any  caae  that 
constitutes  dun**,  tot  the  condition  of  mind  produced  thereby.  The 
threat  must  be  of  such  a  nature,  and  made  under  such  circumstances,, 
as  to  constitute  a  reasonably  adequate  cause  to  control  the  will  of  the 
threatened  person,  and  must  have  that  effect,  and  the  act  sought  to 
be  aroided  must  be  performed  by  the  person  while  in  such  condi- 
tion.  (Wolff  y.  Bluhm,  115.) 

2.  DURBSS-WHAT  IS  NOT— THREAT  OF  PROSECUTION.— 
If  a  married  man  unlawfully  causes  a  girl  fifteen  years  of  age  to  be- 
come pregnant,  a  mere  threat  by  the  girl's  father  to  prosecute  him 
criminally,  unless  he  gives  a  note  and  mortgage  to  provide  for  the 
care  of  the  girl  and  her  child,  followed  by  the  execution  of  the  pa- 
pers several  days  afterward,  and  after  the  seducer's  consultation 
with  friends,  who  advised  him  to  settle,  does  not  constitute  duress 
which  will  avoid  the  instruments.    (Wolff  v.  Bluhm,  116.) 

EASEMENTS. 

1.  EASEMBNT8-WHAT  CONTINUOUS  USE  BECOMES  AD- 
VERSE.—If  the  claimant  of  an  easement  in  real  property  needs  its 
use  from  time  to  time,  and  so  uses  it,  there  is  a  sufficiently  contin- 
uous use  to  be  adverse,  although  it  Is  not  constant.  (Swan  v. 
Munch.  491.) 

2.  EASEMENTS  —  PRESCRIPTION  —  FLOWING  LAND  — 
FLOATING  LOGS.— If  a  person,  for  the  purpose  of  sluicing  logs, 
builds  a  dam  across  a  river,  whereby  the  water  is  obstructed  and 
overflows  another's  land  during  the  months  of  April,  May,  and 
June  of  each  year,  the  continued  adverse  use  of  the  dam  during 
those  months  of  each  year  for  a  period  of  fifteen  years,  Is  suffi- 
cient to  create  an  easement  by  prescription  in  the  landowner's  prem- 
ises during  said  three  months  of  each  year.    (Swan  v.  Munch,  491.) 

See  Injunction,  7;  Adverse  Possession. 

ELECTIONS. 
ELECTIONS— BALLOTS.— A  STATUTE  prohibiting  the  name 
of  a  candidate  for  office  from  appearing  more  than  once  upon  the 
official  ballot  is  a  valid  law.    (State  v.  Bode,  696.) 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN— WHAT  IS  A  PUBLIC  USE  IS  A  JU- 
DICIAL QUESTION.— Whether  a  proposed  use  is  in  fact  public  so 
as  to  justify  the  taking  of  property  without  the  consent  of  the  owner 
Is  a  question  for  the  courts  to  determine,  and,  in  doing  so,  they  are 
not  confined  to  the  description  of  the  objects  and  purposes  of  the 
corporation  as  set  forth  in  its  articles  of  incorporation,  but  may  re- 
sort to  extrinsic  evidence  showing  the  actual  business  to  be  con- 
ducted by  it.    (Bridal  Veil  etc.  Co.  v.  Johnson,  818.) 

2.  EMINENT  DOMAIN— RAILWAYS,  WHEN  A  PUBLIC  USE. 
If  a  railway  is  constructed  for  the  benefit  and  use  of  the  general 
public  In  carrying  freight  and  passengers,  It  must  be  regarded  as  a 
public  use,  though  there  is  no  town  or  settlement  at  either  of  its 
termini  nor  along  its  line,  and  its  route  is  through  a  rough,  mountain- 
ous, and  sparsely  settled  country,  and  it  has  never  charged  persons 
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for  riding  as  passengers,  and  has-  no  passenger  or  freight  cars  or 
depots,  and  its  use  has  been  in  transporting  logs  from  the  lands  of 
the  corporation  to  its  sawmills.    (Bridal  Veil  etc  Go.  v.  Johnson, 

818.)# 

EQUITY. 

See  Executors  and  Administrators,  5;  Injunction,  8;  Judgment,  4-4I> 
13,  14;  Maxims;  Trademark,  2;  Trusts,  1. 

ESTATES. 
-  1.  ESTATES-LIFE  TENANT— TAXES-REPAIRS.— A  tenant 
for  life  of  real  estate  is  compelled  to  pay  taxes  and  expense  of -re- 
pairs out  of  the  rents  and  profits,  whether  such  life  estate  comes 
by  will,  conveyance,  or  operation  of  law,  unless  he  voluntarily 
pays  them  out  of  other  funds.    (St.  Paul  Trust  Oo,  v.  Mintzer,  444.) 

2.  ESTATES— FAILURE  OF  LIFE  TENANT  TO  PAY  TAXES 
AND  EXPENSES  OF  REPAIRS— REMEDY  OF  ADMINISTRA- 
TOR—EQUITY.— If  the  life  tenant  in  a  homestead  estate  fails,  for 
many  years,  to  pay  the  taxes  and  to  make  repairs  in  order  to  'save 
the  estate  for  the  reversioners,  the  administrator,  with  the  will  an- 
nexed, being  authorized  by  the  express  terms  of  the  will  to  collect 
the  rents  and  to  pay  the  taxes,  is  entitled  to  maintain  a  bill  in 
equity  to  have  a  receiver  appointed  to  take  charge  of  the  premises, 
to  collect  the  rents  sufficient  in  amount  to  discharge  the  liabilities 
of  the  life  tenant's  estate  for  which  he  is  answerable,  to  reim- 
burse the  administrator  for  taxes  and  expenses  paid  by  him,  and 
to  pay  unpaid  taxes,  and  expenses  for  repairs,  necessarily  in- 
curred to  preserve  the  property.    (St.  Paul  Trust  Co.  v.  Mlntzer,  444.) 

3.  CONDITIONS  PRECEDENT  AND  SUBSEQUENT,  TESTS 
OF.— If  the  thing  to  be  done  does  not  necessarily  precede  the  vesting 
of  an  estate  in  the  grantee,  but  may  accompany  or  follow  it,  and 
might  as  well  be  done  after  as  before  the  vesting  of  the  estate,  the 
condition  is  subsequent.    (In  re  Stlckney's  Will,  308.) 

ESTATES  OF  DECEDENTS. 
See  Executors  and  Administrators,  9. 

ESTOPPEL. 

1.  ESTOPPEL,  NECESSITY  FOR  PLEADING.— One  who  has 
an  opportunity  to  plead  an  estoppel,  but  does  not,  thereby  waives  it. 
Therefore,  a  corporation  wishing  to  prevent  defendants  from  contro- 
verting its  corporate  existence  on  the  ground  that  they  have  dealt 
with  it  as  a  corporation,  and  are  therefore  estopped  to  denv  "-- 
it  is  such,  must  plead  such  estoppel.    (Nlckum  v.  Burckhardt  822.) 

2.  ESTOPPEL.— HOLDERS  OF  CERTIFICATES  OF  STOCK 
are  not  estopped  from  reclaiming  them  by  the  fact  that  their  guard- 
ian Indorsed  them  in  blank  and  left  them  in  the  possession  of  one 
who  sold  them  to  a  bona  fide  purchaser.  The  guardian  could  not 
have  anticipated  that  anyone  would  purchase  the  certificates  with- 
out inquiring  if  their  transfer  by  the  guardian  was  authorized. 
tO'Herron  v.  Gray,  411.) 

See  Judgment,  17* 

EVIDENCE. 

1.  EVIDENCE^  COURT  RECORDS.— The  beet  evidence  of  the 
contents  of  a  court  record  is  a  certified  copy  thereof,  under  the  hand 
and  seal  of  the  clerk  of  the  court,  and  it  Is  error  to  admit  parol  evi- 
dence thereof.    (Stewart  v.  State,  35.) 

2.  EVIDENCE— RECORD  OF  SPEED.— The  annual  reports  of 
the  "American  Trotting  Association"  are  themselves  admissible  in 
evidence  as  records  of  speed  made  by  horses;  but  information  ob- 


Index,  981* 

talned  by  a  witness  from  such  published  reports  Is  not  admissible 
in  evidence.    (Pittsburgh  etc.  Ry.  Co.  v.  Sheppard,  732.) 

3.  EVIDENCE-STATUTORY  REGULATION  prescribing  the 
mode  or  measure  of  proof  necessary  to  maintain  an  action  or  defense 
pertains  to  the  remedy,  and  constitutes  a  part  of  the  procedure  of 
the  forum  In  administering  the  remedy.    (Heaton  v.  Eldridge,  737.) 

4.  CRIMINAL  LAW— EVIDENCE  — PRELIMINARY  EXAMI- 
NATION.—If  an  accused  voluntarily  testifies  for  himself  at  his  pre- 
inary  examination,  his  statements  then  made  are  admissible  against 
him  on  a  subsequent  trial,  whether  he  was  or  was  not  under  arrest 
and  cautioned;  and  the  examining  court  is  not  required  to  inform  the 
accused  that  he  can  testify  if  he  wishes,  but  that  he  does  not  have 
to  testify;  and  the  failure  of  the  court  to  so  Inform  him  is  no  objec- 
tion to  the  admission  of  his  voluntary  testimony  on  a  subsequent 
trial    (Dill  v.  State.  37.) 

See  Contracts,  28;  Corporations,  12,  13;  Damages,  4;  Fraud,  6; 
Homicide,  9;  Larceny,  1;  Master  and  Servant,  19;  Mechanic's 
Lien,  8;  Negotiable  instruments,  6.  13;  Perjury,  1,  2;  Rape,  4,  6, 
7;  Schools,  2,  3;  Suretyship,  3;  Wills,  4,  7. 

EXCESSIVE  VERDICT. 
See  Appeal,  8;  Damages,  S. 

EXECUTION.  • 

.1  EXECUTION  DOES  NOT  RUN  AGAINST  A  COUNTY.— No 
execution  can  issue  upon  a  judgment  against  a  county,  unless  ex- 
pressly authorized  by  statute.  It  does  not  possess  property  liable 
to  execution  in  the  same  sense  that  an  individual  possesses  It. 
(Emery  County  v.  Burresen,  898.) 

2.  EXECUTION  — COUNTIES-CONSTRUCTION  OP  STAT- 
UTE.—A  statute  giving  a  judgment  creditor  a  right  to  execution  and 
a  statute  exempting  certain  classes  of  property  from  execution 
against  a  county  do  not  confer  the  right  to  levy  an  execution 
against  the  property  of  a  county,  if  there  is  no  statute  granting  such 
right  in  express  terms.    (Emery  County  v.  Burresen,  898.) 

3.  EXEMPTION— WAIVER  OF,  BY  SALE.— To  claim  property 
as  exempt  is  a  personal  privilege  of  the  debtor,  but  he  may  waive 
such  privilege,  and  does  waive  it,  when  he  conveys  the  property  to 
another,  especially  when  with  fraudulent  Intent  (Wyman  v.  Gay, 
238.) 

4.  EXEMPT  PROPERTY,  SALE  OP  IN  FRAUD  OF  CREDIT- 
ORS—RECOVERY BY  INSOLVENTS  ASSIGNEE.— Although  cer- 
tain chattels  and  policies  of  life  insurance  where  the  annual  pre- 
mium on  each  is  less  than  one  hundred  and  fifty  dollars,  are  ex- 
empt from  attachment  while  in  the  hands  of  an  insolvent  debtor, 
yet,  if  he  conveys  such  property  to  a  particular  creditor,  so  as  to 
give  him  a  fraudulent  preference  over  other  creditors,  it  is  placed 
without  the  protection  of  the  statute  of  exemptions,  and  the  debt- 
or's assignee  in  insolvency  may  recover  the  property,  or  its  value, 
including  the  value  of  the  policies,  for  the  benefit  of  all  the  cred- 
itors.   (Wynian  v.  Gay,  238.) 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMINISTRATORS.— AN  ADMINIS- 
TRATOR DE  BONIS  NON  SUCCEEDS  only  to  the  unadministered 
property  of  the  intestate,  that  is,  the  goods,  effects,  and  credits  which 
were  of  the  intestate  at  the  time  of  his  decease  and  which  remained 
in  specie,  unaltered  or  unconverted  by  any  act  of  the  administra- 
tor, or  the  proceeds  thereof  which  have  not  been  commingled  with 
the  administrator's  own  money.   (Hodge  v.  Hodge,  285.) 
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2.  EXECUTORS  AND  ADMINISTRATORS-MONEY,  WHEE 
••IN  SPECIE,"  AND  WHEN  ••ADMINISTERED."— Money  received 
by  a  former  executor  or  administrator  in  his  character  aa  Bach,  and 
kept  by  itself,  will  be  regarded  as  remaining  in  specie,  bat,  if  mixed 
with  the  administrator's  own  money,  it  is  considered  as  converted* 
or,  technically  speaking;  administered.    (Hodge  v.  Hodge,  235.) 

3.  EXECUTORS  AND  ADMINISTRATORS-ACTIONS.— AN 
ADMINISTRATOR  DB  BONIS  NON  cannot  sustain  an  action  at 
law  against  his  predecessor  for  anything  save  onadmlnistered  effects 
existing  in  specie.    (Hodge  v.  Hodge,  285.) 

4.  EXECUTORS  AND  ADMINISTRATORS  —  ACTIONS.— AN 
ADMINISTRATOR  DE  BONIS  NON  cannot  maintain  an  action 
against  the  estate  of  his  predecessor  for  money  wrongfully  received 
by  him,  prior  to  his  appointment  as  administrator,  in  the  absence  of 
allegation  and  proof  that  such  money  is  distinguishable  as  a  part  of 
the  Intestate's  property.   (Hodge  v.  Hodge,  285.) 

5.  EXECUTORS  AND  ADMINISTRATORS-SUIT  BY  ADMIN- 
ISTRATOR DE  BONIS  NON  FOR  MONEY  WRONGFULLY  RE- 
CBIVED  BY  HIS  PREDECESSOR  PRIOR  TO  THE  LATTER'S 
APPOINTMENT.— If  a  wife  owns  a  deposit  in  a  savings  bank, 
standing  in  the  name  of  a  trustee  for  her  sole  benefit,  and  the  hus> 
band,  after  her  death,  procures  from  the  trustee  a  transfer  of  the 
'deposit  to  himself,  without  consideration,  and  withdraws  a  part  of  it, 
bat  is  subsequently  appointed  administrator  of  his  wife's  estate, 
and  dies  without  having  included  this  sum  in  his  Inventory,  or  la 
any  way  accounting  for  it,  an  administrator  de  bonis  non  of  the 
wife's  estate  cannot  maintain  an  action  at  law,  or  a  proceeding  la 
•equity,  against  the  personal  representative  of  the  husband  to  charge 

his  estate  with  the  money  so  withdrawn.  A  bill  in  equity  cannot 
be  sustained  upon  the  ground  that  the  money  was  received  by  the 
defendant's  testator  charged  with  a  trust  in  favor  of  the  wife's  es- 
tate, because,  if  this  was  so,  the  identity  of  the  trust  fund  has  beea 
lost,  and  the  Identity  of  the  trust  fund,  if  such  it  was,  having;  beea 
lost,  the  cestui  que  trust  can  stand  in  no  better  position  than  other 
creditors.    (Hodge  r.  Hodge,  285.) 

C  EXECUTORS  AND  ADMINISTRATORS  —  REVIVAL  OP 
DEBT  DUE  PROM— ACTION  BY  ADMINISTRATOR  DE  BONIS 
NON.— An  Indebtedness  from  an  administrator  to  the  estate,  having 
been  converted  into  assets  by  his  appointment  is  not  revived  by  the 
<death  or  removal  of  the  administrator  so  that  it  can  be  sued  by  aa 
administrator  de  bonis  non.    (Hodge  v.  Hodge,  285.) 

7.  EXECUTORS  AND  ADMINISTRATORS  —  DEBTS  DUB 
FROM,  AS  ASSETS-JURISDICTION.— A  debt  due  from  a  person 
to  a  testator  or  intestate  becomes,  by  the  debtor's  appointment  aa 
executor  or  administrator,  assets  in  his  hands.  The  administrator's 
own  debt  being  assets,  it  becomes,  therefore,  an  item  In  his  admin- 
istration account,  and  the  question  whether  it  Is  due,  and  the  amount 
of  it,  is  one  of  probate  jurisdiction,  to  be  decided  first,  both  as  to 
law  and  fact,  by  the  Judge  of  probate,  bat  subject  to  appeal.  (Hods* 
v.  Hodge,  285.) 

8.  PARTIES— DEATH  OF  THE  DEPENDANT,  NECESSITY 
OF  MAKING  HIS  EXECUTRIX  A  PARTY  AS  SUCH.— If,  after  a 
suit  is  commenced  against  a  grantor  and  his  wife  and  another  who 
were  his  grantees  in  certain  transfers,  which  are  assailed  as  fraudu* 
lent,  to  set  aside  such  transfers,  the  grantor  dies,  and  his  wife  is 
appointed  his  executrix,  she  must  be  made  a  party  as  such.  This  Is 
not  accomplished  by  filing  a  supplemental  complaint  averring  such 
death  and  appointment,  and  that  she  is  his  sole  devisee  and  legatee. 
Unless  she  is  made  a  party  as  executrix,  the  rights  of  the  general 
creditors  of  the  estate  cannot  be  put  in  Issue  nor  litigated  on  the  triaL 
<First  Nat  Bk.  v.  Shuier,  601.)  ^^ 
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ft.  EXECUTORS  AND  ADMINISTRATORS-CONSTRUCTION 
OF  STATUTE  PERMITTING  SUPREME  COURT  TO  GIVK 
JUDGMENT  FOR  CLAIM  AGAINST  ESTATE.— The  only  object  of 
a  statute  permitting  the  supreme  Judicial  court  to  give  judgment  for 
the  amount  of  a  claim  against  the  estate  of  a  deceased  person,  which 
has  not  been  presented  within  the  time  limited  by  statute,  if  justice 
and  equity  require  it  to  be  allowed,  and  the  creditor  is  not  charge- 
able with  culpable  neglect  in  not  prosecuting  his  claim,  is  to  relieve 
a  creditor,  under  certain  circumstances,  from  the  limitation  of  the 
statute  in  regard  to  the  prosecution  of  claims  against  the  estates  of 
•deceased  persons.  It  does  not  create  a  cause  of  action  in  equity,  af- 
ter the  bar  of  the  statute,  when  there  was  none  at  law  before. 
{Hodge  v.  Hodge,  286.) 

Bee  Estates,  2. 

EXEMPTION, 
flee  Execution,  8,  4;  Homestead,  2,  4,  5,  7,  8, 

FEEBLE-MINDED  PERSONS. 
See  Actions,  2,  8. 

FILING  OF  PAPERS. 

1.  FILING  IMPORTS  THAT  THE  PAPER  shall  remain  with 
the  clerk  as  a  record,  subject  to  be  Inspected  by  those  who  have 
an  Interest  in  it,  like  any  other  paper  properly  lodged  In  his  office. 
(Meridian  Nat  Bk.  v.  Hoyt,  504.) 

2.  FILING  A  PAPER  CONSISTS  in  placing  it  in  the  proper 
official  custody  by  the  party  charged  with  the  duty  of  filing  it,  and 
the  receiving  of  H  by  the  officer,  to  be  kept  on  file.  (Meridian  Nat. 
Bk.  r.  Hoyt,  504.) 

8.  FILING.— MARKING  A  PAPER  "FILED"  IS  NOT  FILING 
IT,  and  It  can  only  be  filed  by  delivering  it  to  the  proper  officer,  to 
be  by  him  received  and  dealt  with  in  the  manner  usual  with  that 
<*lae*  of  papers.    (Meridian  Nat  Bk.  v.  Hoyt,  504.) 

4.  FILING.— BILLS  IN  CHANCERY,  TO  BE  "FILED,"  must 
to  delivered  to  the  clerk,  to  be  by  him  received,  indorsed,  and  dealt 
with  in  the  manner  usual  with  such  bills.  They  must  be  delivered 
and  recorded  with  the  purpose  of  having  process  issue  in  due 
course  of  time  in  order  to  be  legally  "filed."  (Meridian  Nat  Bk.  v. 
Hoyt,  504.) 

&  FILING— WHAT  DOES  NOT  CONSTITUTE.— Mere  marking 
upon  a  bill  in  chancery  the  word  "filed"  and  making  a  docket  entry 
thereof,  together  with  placing  momentarily  the  bill  In  a  court  file 
without  more,  in'a  cover,  when  It  Is  at  once  handed  back  and  taken 
away,  with  direction  not  to  issue  process  thereon,  and  kept  away 
until  another  similar  bill  on  behalf  of  another  complainant  has 
been  filed,  is  not  a  legal  filing  so  as  to  give  the  first  bill  priority 
over  the  second.    (Meridian  Nat.  Bk.  v.  Hoyt,  504.) 

Bee  Assignment  for  Benefit  of  Creditors,  3,  4;  Lis  Pendens,  4. 

FORGERY. 

1.  FORGERY— PROCURING    SIGNATURE   OF   THIRD    PER. 
SON.— One  who  procures  another  to  sign  an  appeal  bond  with  intent, 
subsequently  consummated,  to  pass  such  a  signature  as  the  signature 
of  a  third  person  of  the  same  name  as  the  signer,  is  guilty  of  forgery 
<Peel  v.  State,  40.) 

2.  FORGERY— PROCURING  SIGNATURE  OF  THIRD  PER. 
€ON.— One  who  procures  another,  in  his  presence,  to  sign  to  an  ap- 
peal bond  the  name  of  a  third  person,  who  resides  In  another  county. 


984  Lsdex. 

but  whose  name  Is  Identical  with  that  of  the  signer,  and  also  pro- 
cures snch  signer  to  add  to  the  bond  the  name  of  such  other  county, 
and  then  utters  the  bond  as  having  been  signed  by  such  third  per- 
son is  guilty  of  f orgery.    (Peel  v.  State,  49.) 

3.  FORGERY— RATLROAD  TICKET—  VARIANCE.— If,  on  a 
trial  for  uttering  a  forged  railroad  ticket,  it  appeal's  from  the  face 
thereof  that  it  must  be  indorsed  with  a  certain  stamp  on  the  back 
before  it  is  complete  and  binding  upon  the  railroad  company,  it 
must  also  appear  that  such  stamped  indorsement  has  been  set  out 
in  the  Indictment  as  part  of  the  forged  instrument  before  evidence  of 
such  indorsement  Is  admissible.    (Robinson  v.  State,  20.) 

4.  FORGERY  OF  RAILROAD  TICKET— CHARGE  AS  TO  AC- 
COMPLICE.—If,  on  a  trial  for  passing  a  forged  railroad  ticket,  it  ap- 
pears by  the  principal  witness  for  the  prosecution,  who  sold  the 
ticket  to  the  defendant,  that  the  witness  knew  It  was  of  no  value 
unless  filled  out  and  indorsed  with  a  certain  stamp,  it  is  essential  to 
a  conviction  that  the  jury  be  charged  as  to  accomplice  testimony 
and  the  necessity  for  its  corroboration,  in  relation  to  such  witness. 
(Robinson  v.  State,  20.) 

5.  FORGERY— INDICTMENT— SUFFICIENCY.— It  Is  essential 
to  the  validity  of  an  indictment  for  passing  a  forged  railroad  ticket 
that  the  character  of  the  instrument,  and  in  what  the  forgery  con- 
sists be  fully  set  out,  both  as  to  the  face  of  the  ticket  and  as  to  an 
indorsement  on  the  back  thereof,  which  alone  renders  the  ticket  bind- 
ing and  valuable.   (Robinson  v.  State,  20.) 

FORMER  JEOPARDY. 
Bee  Incest.  1;  Homicide,  3,  4. 

FRANCHISE. 
Bee  Railroad  Companies,  2-5. 

FRAUD. 

L    FRAUD-EXPRESSION  OF  OPINION— VALUE.— The  mere 

expression  of  opinion,  estimate,  or  judgment  of  the  value  of  prop- 
erty, even  if  false,  does  not,  as  a  rule,  constitute  actionable  fraud. 
(Hecht  v.  Metzler,  906.) 

2.  FRAUD  OR  MISREPRESENTATION  —  WHEN  ACTION- 
ABLE.—A  false  statement  concerning  a  fact  material  to  a  contract 
and  which  is  influential  In  producing  It,  constitutes  actionable  fraud 
or  misrepresentation.    (Heoht  v.  Metzler,  906.) 

8.  FRAUD— MISREPRESENTATION  AS  TO  RENTALS.— A  will- 
ful misrepresentation  by  one  who  exchanges  land,  that  the  rental 
from  the  property  given  in  exchange  is  greater  than  it  really  is,  is 
when  relied  upon  by  the  other  party,  an  actionable  fraud.  (Hecht 
v.  Metzler.  906.) 

4.  FRAUD— MISREPRESENTATION  AS  TO  LOCATION  OF 
LAND.— A  willful  misrepresentation  by  one  who  exchanges  land, 
that  the  property  given  In  exchange  is  high  and  dry,  and  located  in  a 
particular  place,  and  which  operates  to  the  Injury  of  the  other  party, 
Is,  when  relied  upon  by  the  latter,  without  an  inspection  of  the 
premises,  an  actionable  fraud.    (Hecht  v.  Metzler,  906.) 

5.  FALSE   REPRESENTATIONS,  WHEN   ACTIONABLE.— One 

who,  to  induce  a  sale  of  notes,  represents  them  to  be  good  as  gold, 
and  who  intends,  and  is  understood  to  intend,  not  an  expression  of 
an  opinion,  but  a  statement  of  a  fact  of  his  own  knowledge,  is,  if 
such  representations  were  known  by  him  to  be  false,  answerable  to 
the  person  to  whom  they  were  made  and  who  has  been  damaged 
by  acting  thereon.    (Andrews  v.  Jackson,  390.) 
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6.  FALSE  REPRESENTATIONS,  EVIDENCE  TO  SUPPORT 
FINDING  OF.— Evidence  showing  that  a  person  seeking  to  sell  prom- 
issory notes  professed  to  know  ail  about  the  solvency  of  the  maker, 
that  she  to  whom  they  were  offered  knew  nothing  of  the  maker,  but 
lived  in  another  town  and  was  obliged  to  accept  the  seller's  repre- 
sentations or  decline  to  deal  with  him,  and  that  he  said  he  had  loan- 
ed money  to  the  maker,  and  asked,  "Do  you  suppose  I  would  lend 
my  money  to  him  when  he  was  not  good,"  Is  sufficient  to  support  a 
finding  that  such  seller  was  understood,  and  intended  to  be  under- 
stood, as  making  a  representation  of  facts  within  his  own  knowledge. 
(Andrews  v.  Jackson,  390.) 

See  Judgment,  6,  8;  Mortgage,  3;  Negotiable  Instrument,  7,  8;  Vendor 

and  Purchaser. 

FRAUDULENT  CONVEYANCES. 

FRAUDULENT  CONVEYANCES.  —  MORTGAGES  made 
with  intent  to  defraud  creditors  are  valid  as  between  the  parties 
thereto,  although  void  as  to  creditors,  and  voidable  as  to  all  other 
parties.    (Barwiek  v.  Moyse,  512.) 

See  Execution,  4;  Insolvency,  1. 

GAME  LAWS. 

GAME  LAWS,  WHEN  INAPPLICABLE  TO  GAME  KILLED 
IN  ANOTHER  STATE.— A  statute  declaring  that  no  person  shall 
shoot  or  In  any  manner  catch,  kill,  or  have  in  possession  any  rabbit 
between  certain  dates  specified  does  not  prohibit  the  having  In  pos- 
session between  those  dates  rabbits  killed  in  another  state  where 
the  killing  was  lawful.    (Dlckhaut  v.  State,  332.) 

GARNISHMENT. 
See  Attachment. 

GIFTS. 

1.  GIFTS  ARE  NOT  COMPLETE  until  the  money  Is  paid  or  the 
property  is  delivered.  A  note  or  other  promise  to  pay  In  future  Is 
not  a  gift.    (School  District  v.  Sheidley,  576.) 

2.  GIFTS.— NOTES  of  a  donor  payable  in  future  to  a  donee  are 
not  the  subject  of  a  gift.    (School  District  v.  Sheidley,  576.) 

3.  GIFTS  —  DONATIO  CAUSA  MORTIS  -  DONOR'S  OWN 
CHECK— CONTRACT.— The  doctrine  that  the  donor's  own  check 
may  not  be  the  subject  of  a  donatio  causa  mortis  does  not  apply 
when  such  check  is  given  for  a  valuable  consideration  received  by 
the  donor  in  his  lifetime,  for  the  transaction  is  not  a  gift  of  any 
kind,  but  a  contract    (Whitehouse  v.  Whitehouse,  278.) 

See  Charities,  1,  2. 

GRAND  JURY. 
See  Indictment  7,  8. 

GUARANTY. 
G  UAR ANTY— CONFLICTING  CLAUSES— CONSTRUCTION. 
Certain  persons,  all  but  two  of  whom  were  stockholders  in  a  cer- 
tain manufacturing  company,  signed  an  Instrument  which  expressed 
a  consideration  and  recited  that  the  company  mentioned  was  indebt- 
ed to  a  bank  named  in  a  certain  sum  and  might  thereafter  become 
Indebted  In  additional  amounts.  Following  this  were  four  clauses; 
the  first  was  a  joint  and  several  agreement  to  pay  the  whole  indebt- 
edness of  the  manufacturing  company  to  the  bank;  the  second  was  a 
waiver  of  notice;  the  third  declared  the  contract  to  be  a  continuing 
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guaranty;  and  the  fourth  read  as  follows:  "It  la  understood  that  we 
are  to  pay  any  sums  which  may  accrue  hereunder  in  the  proportion 
which  the  amount  of  stock  now  held  by  each  of  ns  in  said  company 
bears  to  the  whole  amount  of  capital  paid  in  by  said  company." 
The  court,  in  construing  such  guaranty,  in  an  action  thereon,  held 
that  the  first  clause  expressed  the  agreement  between  the  parties, 
and  that  the  last  one  could  have  only  the  effect  of  fixing  a  rule  of 
contribution  between  the  members  of  the  manufacturing  company* 
(Wisconsin  Marine  etc.  Bank  ▼.  Wilkin,  86.) 

GUARDIAN  AND  WARD. 

1.  A  GUARDIAN  HAS  NO  RIGHT  TO  PLEDGE  a  certificate 
of  stock  standing  in  the  name  of  his  ward.    (O'Herron  v.  Gray,  411*) 

2.  GUARDIAN'S  SALE.— IT  IS  THE  DUTY  OF  ONE  POTU 
CHASING  PROPERTY  held  by  a  guardian  to  ascertain  whether 
the  sale  is  authorised.    (O'Herron  t.  Gray,  411.) 

8.  GUARDIAN'S  SALE-WHEN  VOID.— A  petition  for  the  sale  of 
personal  property  presented  In  the  name  of  a  guardian  by  EL  8.  F., 
but  without  the  guardian's  knowledge  or  authority,  does  not  giro 
the  court  Jurisdiction.  An  order  of  sale  and  a  transfer  baaed 
on  an  void.   (CHerron  t.  Gray,  411.) 

Bee  Estoppel,  % 

HABEAS  CORPUS. 
HABEAS  CORPUS— VOID  INDICTMENT.— A  person 
has  been  convicted  and  sentenced  under  an  indictment  found  and 
turned  by  a  grand  Jury  composed  of  more  men  than  is  required  to 
constitute  a  legal  grand  Jury  is  entitled  to  be  released  from  custody 
upon  a  writ  of  habeas  corpus,  for  the  reason  that  he  Is  restrained  of 
his  liberty  by  an  Indictment  and  sentence  which  are  absolutely  void. 
(Ex  Parte  Reynolds,  54.) 

HIGHWAYS. 

HIGHWAYS-TITLE  OF  ABUTTING  OWNER.— The  owner 
of  land  abutting  upon  a  public  street  or  highway  has  the  legal  title 
to  the  center  of  such  street  or  highway,  subject  only  to  the  public 
easement    (Chicago  etc.  By.  Co.  ▼.  Milwaukee  etc  Ry.  Co*  18&) 

See  Railroad  Companies,  6*  7* 

HILARY  RULES. 
Bee  Pleading,  1. 

HOMESTEAD. 

1.  HOMESTEAD  INTERESTS  ARE  FAVORED  by  the  eonsuV 
tutlon  and  statute,  and  the  law  applicable  thereto  should  receive  a 
liberal  construction.    (Kiewert  v.  Anderson,  487.) 

2.  HOMESTEADS-EXEMPTION  OF  PROCEEDS  —  INTEN- 
TION.—If  a  homestead  has  been  sold  with  the  Intention  of  purchas- 
ing another  homestead  with  the  proceeds,  the  latter  are  exempt  for 
a  reasonable  time,  although  the  homesteader  has  shown  some  slight 
Intention  of  investing  them  in  another  state.  (SchutUoffel  v.  Collins, 
216.) 

3.  HOMESTEAD-EXTENSION  OF  CITY  LIMITS.— A  home- 
stead, once  acquired,  is  a  valuable  right,  and  an  act  of  the  legisla- 
ture extending  the  limits  of  a  city  so  as  to  include  the  homestead, 
while  It  retains  all  its  characteristics  as  such,  does  not  operate  to 
reduce  or  diminish  the  right  of  the  owner  of  the  homestead,  unless 
it  becomes,  in  fact,  urban  property.    (Kiewert  v.  Anderson,  487.) 

4.  HOMESTEADS— SALE  ON  TIME— EXEMPTION  OF  PRO- 
CEEDS.—If  a  homestead  la  sold  on  time,  with  intention  to  invest 
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the  proceeds,  when  realised  In  a  new  homestead,  such  proceeds  ai% 
exempt.    (Schuttloffel  v.  Collins,  216.) 

5.  HOMESTEADS-SALE  ON  TIME—EXEMPTION  OF  PRO- 
CEEDS.— If  a  husband  sells  his  homestead  on  timet  intending  to  in- 
vest the  proceeds,  when  realised,  in  a  new  homestead,  and  dies  in 
the  mean  time,  such  proceeds  are  exempt  in  the  hands  of  his  wid- 
ow, for  the  purpose  of  purchasing  a  home  for  herself  and  her  chil- 
dren.   (Sctiuttloffel  v.  Collins,  216.) 

6.  HOMESTEAD— LANDS,  URBAN,  RURAL*  AND  PLATTED- 
The  fact  that  a  homestead,  situated  within  an  incorporated  city 
and  used  for  agricultural  purposes,  is  wholly  or  partly  surrounded 
by  lald-out  and  platted  lands  rural  in  character  does  not  affect  its 
homestead  character  so  long  as  the  homestead  land  itself  Is  not 
hud  out  and  platted,  and  is  not  urban,  in  its  character.  (Kiewert  t. 
Anderson,  487.) 

7.  PARTN ERSHIP  —  INSOLVENCY  —  HOMESTEAD  EXEMP- 
TION.—The  members  of  an  Insolvent  firm  are  not  entitled  to  a 
homestead  exemption  out  of  partnership  property  in  the  hands  of 
an  Assignee  for  the  benefit  of  creditors  until  the  firm  debts  are  paid. 
(Anltman,  Miller  ft  Co.  t.  Wilson,  677.) 

8.  PARTNERSHIP -INSOLVENCY  — HOMESTEAD  EXEMP- 
TION—HUSBAND AND  WIFE.— The  members  of  an  insolvent  co- 
partnership, composed  of  a  husband  and  his  wife,  are  not  entitled, 
either  Jointly  or  severally,  to  an  allowance  In  lieu  of  homestead,  out 
of  firm  assets  in  the  hands  of  an  assignee  for  the  benefit  of  cred- 
itors, until  the  firm  debts  are  paid.  (Aultman,  Miller  ft  Co*  t.  WD- 
son,  677.) 

Bee  Assignment  for  Benefit  of  Creditors,  6. 

HOMICIDE. 
1  HOMICIDE-CORPUS  DELICTI.— It  is  essential  to  a  convic- 
tion for  any  degree  of  culpable  homicide,  not  only  that  it  be  shown 
that  the  deceased  has  been  killed,  but  also  that  the  killing  was  caus- 
ed by  some  criminal  means  or  agency,  and,  unless  the  corpus  delicti 
in  both  these  respects  is  proved,  a  confession  by  the  accused  Is  not 
of  Itself  sufficient  to  sustain  a  conviction.    (Conde  v.  State,  22.) 

2.  HOMICIDE-CORPUS  DELICTI.— On  a  trial  for  murder,  evi- 
dence that  a  witness  saw  the  corpse  of  the  person  alleged  to  have 
been  killed,  and  assisted  in  burying  it,  but  did  not  see  the  face, 
which  was  covered  with  a  bloody  cloth,  nor  did  he  see  any  wounds 
on  the  person  of  the  deceased,  nor  any  marks  of  violence.  Is  not  suffi- 
cient to  establish  that  he  came  to  his  death  by  some  criminal  means 
or  agency.  Su<A  evidence  does  not  establish  the  corpus  delicti. 
(Conde  v.  State,  22.) 

3.  HOMICIDE  —  FORMER  JEOPARDY  —  DEGREES  OF 
CRIME.— If  an  accused  has  been  put  on  trial  for  a  homicide  or  other 
offense  which  embraces  different  degrees,  and  has  been  acquitted  of 
the  higher  degree,  he  cannot  again  be  put  on  trial  for  that  degree 
and  It  is  the  duty  of  the  court  to  so  inform  the  Jury.  (Conde  v. 
State,  22.) 

4.  HOMICIDE— FORMER  JEOPARDY— ERRONEOUS 
CHARGE.— If,  after  an  accused  has  been  acquitted  of  murder  in  the 
first  degree,  he  is  placed  on  trial  for  murder  in  the  second  degree,  it  is 
error  to  charge  the  jury  that  "when  an  indictment  charges  murder 
upon  implied  malice  alone,  and  the  evidence  establishes,  or  tends  to 
establish,  express  malice  as  a  fact,  it  is  not  to  be  understood  that  such 
proof  would,  on  the  one  hand,  be  incompetent,  nor,  on  the  other,  that 
it  would  create  a  variance  from  the  allegations  in  the  Indictment, 
but  such  evidence,  notwithstanding  it  shows  express  malice,  would. 


98S  Index. 

in  such  case,  be  sufficient  to  warrant  a  conviction  for  murder  In  the 
second  degree,  since  express  malice  comprises  and  embraces  im- 
plied malice,  just  as  murder  of  the  first  degree  comprises  and  em- 
braces murder  of  the  second  degree."  Such  charge  makes  the  ac- 
cused liable  to  conviction  for  the  crime  for  which  he  has  been  ac- 
quitted.   (Oonde  v.  State.  22.) 

5.  HOMICIDE  —  SELF-DEFENSE.— The  fact  that  one  person 
with  a  grievance  arms  himself,  and  seeks  an  interview  with  the  man 
who  wrongs  him,  is  not  necessarily  a  provocation,  nor  does  it  place 
the  injured  party  necessarily  in  the  wrong;  and  to  deprive  him  of  the 
right  of  self-defense,  he  must  willingly  and  knowingly  use  language 
or  commit  acts  clearly  and  reasonably  calculated  and  intended  to 
lead  to  an  affray  or  deadly  conflict.    (Shannon  v.  State,  17.) 

6.  HOMICIDE— SELF-DEFENSE—  PROVOKING  QUARREL.- 
One  person  may  speak  to  another  about  derogatory  charges  or  state- 
ments made  or  circulated  by  such  other  against  him  without  in- 
tending to  provoke  a  difficulty;  and,  knowing  that  such  other  person 
is  armed,  he  may  also  arm  himself,  not  to  provoke  a  difficulty  or  to 
produce  an  occasion  for  injuring  such  other,  but  to  act,  if  necessary, 
in  self -defense:  and  if,  in  an  attempt  to  adjust  the  trouble  or  reach 
an  understanding  without  any  provocation  on  his  part,  the  insult  or 
charge  complained  of  is  not  only  persisted  in,  but  publicly  repeated, 
and  the  complainant,  roused  to  passion  thereby,  replies  in  terms 
equally  insulting,  and  is  immediately  attacked,  and  finally  kills  his 
adversary  in  defense  of  his  life,  he  is  not  guilty  of  any  crime.  Shan- 
non v.  State,  17.) 

7.  CRIMINAL  LAW— MURDER— PROOF  OF  INSANITY— IN- 
STRUCTION.—To  instruct  a  jury,  in  a  murder  case,  that  the  evi- 
dence introduced  to  establish  insanity  is  insufficient  if  it  merely 
Bhows  it  to  have  been  probable;  that  the  proof  must  be  such  as  to 
overcome  the  legal  presumption  of  sanity;  and  that  it  must  "sat- 
isfy" them  that  the  defendant  is  insane,  is  erroneous  and  preju- 
dicial, because  it  requires  more  than  a  preponderance  of  the  evi- 
dence to  maintain  the  defense.    (Kelch  v.  State,  680.) 

8.  CRIMINAL  LAW— INSANITY  —  DEFENSE  —  DEGREE  OF 
PROOF.— One  charged  with  murder,  and  who  sets  up  his  insanity 
as  a  defense,  is  bound  to  establish  it,  but  he  may  do  so  by  a  bare 
preponderance  of  the  evidence,  and  is  not  required  to  make  any 
higher  degree  of  proof.    (Kelch  v.  State,  680.) 

0.  HOMICIDE— GOODS  OF  DECEASED  IN  POSSESSION  OF 
ACCOMPLICE— CHARGE  LIMITING  EVIDENCE.— If.  on  a  trial 
for  murder,  evidence  is  admitted  showing  that  property  of  the  de- 
ceased, after  his  death,  was  found  in  the  possession  of  one  of  the  de- 
fendants jointly  on  trial,  and  at  a  time  when  the  other  defendant  was 
not  present,  and  it  is  not  shown  that  the  latter  ever  had  possession 
of  the  property,  the  evidence  should  be  limited  to  the  defendant  in 
whose  possession  the  property  was  found.    (Oonde  v.  State,  22.) 

HUSBAND  AND  WIFE. 

L  HUSBAND  AND  WIFE,  HIS  RIGHT  TO  HER  8ERVICES.— 
Though  a  woman  is  serving  a  man  in  the  capacity  of  clerk  upon  an 
agreement  to  pay  her  an  annual  compensation  of  five  hundred  dol- 
lars, such  employment  to  continue  as  long  as  he  practices  law,  and 
such  payment  not  to  be  made  until  he  retires  from  business,  he, 
upon  their  subsequent  marriage,  becomes  entitled  to  her  services 
without  payment.  She  need  not  continue  serving  him  as  a  clerk, 
but,  if  she  does  so,  she  cannot  enforce  any  promise  to  pay  therefor, 
however  solemnly  made.    (Matter  of  Callister,  620.) 

2.  HUSBAND  AND  WIFE,  LEGISLATION  AS  AFFECTING 
HIS  RIGHT  TO  HER  SERVICES.— The  legislation  of  the  state  of 
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New  York  upon  the  subject  of  the  rights  of  married  women  has  only 
resulted  in  abrogating  their  common-law  status  to  the  extent  Set 
forth  in  the  various  statutes.  They  have  not,  by  express  provision 
nor  by  Implication,  deprived  him  of  his  common-law  right  to  avail 
hlniself  of  a  profit  or  benefit  from  her  services.  A  pre-existing  con- 
tract between  them  stipulating  for  payment  by  him  for  such  ser- 
vices is  necessarily  terminated  by  their  marriage.  (Matter  of  Callis- 
ter,  620.) 

8.  HUSBAND  AND  WIFE.— FOR  HIS  LOSS  OF  CONSOR. 
TIUM  with  his  wife  a  husband  may  maintain  an  action,  notwith- 
standing the  enactment  of  statutes  enlarging  the  rights  of  married 
women.  While  these  abridge  his  right  to  compel  her  to  work  for 
him,  he  still  has  a  right  to  her  society  and  assistance  which  is  differ- 
ent in  character  and  degree  from  that  which  other  people  have  or 
which  she  Is  at  liberty  to  give  them.  Hence,  If  a  wife  suffers  per- 
sonal injuries  from  the  negligence  of  another,  her  husband  may  re- 
cover compensation  for  his  consequential  injuries  therefrom,  in- 
cluding his  loss  of  consortium.  (Kelly  v.  New  York  etc.  R.  R.  Oo„ 
3ft7.) 

4.  TENANCY  BY  ENTIRETIES— MORTGAGE  EXECUTED  BY 
HUSBAND.— If  a  husband  executes  a  mortgage  on  real  property 
which  he  and  his  wife  hold  as  tenants  by  the  entirety,  she  cannot  b» 
dispossessed  under  such  mortgage,  or  any  foreclosure  thereof 'to 
which  she  was  not  a  party.  The  constitution  of  Maryland,  by  de- 
claring that  the  property  of  the  wife  shall  be  protected  from  the 
debts  of  the  husband,  renders  it  impossible  that  any  deed  or  mort- 
gage made  by  him  alone  or  any  judgment  rendered  against  him 
shall  be  enforced  so  as  to  deprive  her  of  her  right  to  the  possession 
of  the  whole  of  the  property  of  which  he  and  she  are  tenants  by  the 
entireties.    (McCubbin  v.  Stanford,  329.) 

5.  HUSBAND  AND  WIFE.— A  constitutional  provision  declar- 
ing that  the  property  of  the  wife  shall  be  protected  from  the  debts  of 
the  husband,  while  it  does  not  impair  the  marital  rights  of  the  hus- 
band in  his  wife's  property,  places  it  beyond  the  reach  of  his  cred- 
itors. Such  Interest  as  he  has,  therefore,  is  not  subject  to  his  lia- 
bilities.   (McCubbin  v.  Stanford,  329.) 

6.  HUSBAND  AND  WIFE— ABSORPTION  OF  DEBTOR  HUS- 
BAND'S PROPERTY  FOR  FAMILY  SUPPORT.— A  wife  will  not 
be  allowed  to  absorb  her  debtor  husband's  property  under  the  cover 
of  family  support.  Hence,  a  court  will  closely  scrutinize,  even  with 
suspicion,  the  transfer,  by  a  husband  to  his  wife,  of  the  former's 
means  and  earnings,  however  innocent  any  such  transaction  may  ap- 
pear on  Its  surface,  if  the  effect  of  the  transfer  is  not  for  the  sup- 
port of  the  family,  but  to  store  the  property  away  from  the  reach  of 
creditors.    (Trefethen  v.  Lynam,  271.) 

7.  HUSBAND  AND  WIFE-INVESTMENT  OF  HIS  INCOME 
IN  HER  BUSINESS— BURDEN  OF  PROOF  AS  TO  FAMILY  EX- 
PENSES.—If  a  wife  receives  money  of  her  husband,  it  being  a  part 
of  his  Income,  invests  it  in  her  separate  business,  and  then  pays 
family  expenses  out  of  the  proceeds  of  that  business,  the  burden 
is  upon  her,  as  against  his  prior  creditors,  to  show  affirmatively  the 
amount  actually  consumed  in  such  expenses,  and  that  no  wrong 
was  worked  to  her  husband's  creditors.    (Trefethen  v.  Lynam,  271.) 

8.  HUSBAND  AND  WIFE— HUSBAND'S  LIABILITY  FOR 
RENT  OF  WIFE'S  PROPERTY  OCCUPIED  BY  FAMILY.— A  wife 
may,  at  her  will,  manage  and  dispose  of  her  own  property,  includ- 
ing the  homestead  upon  which  the  family  live,  but  while  it  is  so 
occupied  she  cannot,  at  least  in  the  absence  of  any  agreement,  re- 
quire the  husband  to  pay  her  rent  therefor;  and  It  follows  that  she 
cannot  insist  upon  It  as  against  his  creditors.  (Trefethen  y.  Lynam, 
271.) 
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9.  HUSBAND  AND  WIFE  —  HUSBAND'S  EXPENDITURES 
ON  WIFE'S  PROPERTY— RIGHTS  OF  HIS  CREDITORS.— If  a 
husband,  at  the  expense  of  his  existing  creditors,  expends  his  own 
money  with  his  wife's  consent  in  making  a  permanent,  visible,  and 
appreciable  addition  to  his  wife's  estate,  and  to  its  value,  as  by 
building  a  stable  on  her  homestead,  she  should  not  be  allowed  to 
retain  any  such  benefit  or  Increment  in  value,  bnt  such  prior  credit- 
ors  may,  by  equitable  trustee  process,  compel  her  to  account  for 
the  money  or  estate  thus  absorbed,  although  there  was  no  actual  in- 
tent to  defraud  them.    (Tref ethen  t.  Lynam,  271.) 

10.  A  MARRIED  WOMAN  IS  NOT  GIVEN  THE  POWER  TO 
PROSECUTE  IN  HER  OWN  NAME  AN  ACTION  FOR  ENTICING 
AWAT  HER  HUSBAND  OR  ALIENATING  his  affections  by  a 
statute  providing  that,  where  a  husband  has  deserted  bis  family, 
his  wife  may  prosecute  or  defend  In  his  name  any  action  which  he 
might  hare  prosecuted  or  defended,  and  she  may. sue  or.betSued~in 
Iter  own  name  for  any  cause  of.  action  accruing  subsequently  to  such 
desertion.    (8mlth  t.  Smith,  888.) 

11.  MARRIED  WOMAN,  ACTION  FOR  ALIENATING  HUS- 
BAND'S AFFECTIONS.— A  married  woman  had,  at  the  common 
law,  a  cause  of  action  against  one  who  wrongfully  enticed  away  or 
alienated  the  affections  of  her  husband,  but,  because  of  her  disability, 
her  right  of  action  remained  in  abeyance,  and  could  not  be  prose 
cuted  by  her  in  her  own  name.  If  he  died  or  there  was  an  absolute 
divorce,  her  right  of  action  remained  her  property,  and  she  could 
then  prosecute  a  suit  therefor  as  a  feme  sole.    (Smith  v.  Smith,  8*8.) 

12.  ASSIGNMENT— CAUSE  OF  ACTION  FOR  PERSONAL  IN- 
JURIES.—A  husband,  who  is  indebted  to  his  wife,  and  who  obtains 
a  verdict  in  an  action  for  personal  injuries,  may  lawfully  assign  hi* 
cause  of  action  to  her,  after  verdict  but  before  judgment,  to  the  ex- 
tent of  his  actual  indebtedness  to  her.    (Lehmazm  v.  Farwell,  111.7 

73.  HUSBAND  AND  WIFE.— A  PROMISSORY  NOTE  GIVEN 
BY  A  HUSBAND  to  his  wife  in  consideration  of  moneys  which  she 
had  accumulated  for  the  purpose  of  purchasing  oil  paintings  and 
household  decorations,  and  which  had  been  given  her  by  him,  is  en- 
forceable against  his  estate.    (Matter  of  Callister,  620.) 

See  Executors  and  Administrators,  5;  Suretyship,  14;  Witnesses,  1. 

INCEST. 

1.  INCEST— FORMER  JEOPARDY.— An  acquittal  for  rape  does 
not  bar  a  prosecution  for  Incest  with  the  same  party  growing  out  of 
the  same  transaction.  The  offenses  are  distinct,  each  requiring  a 
different  character  of  "proof.    (Stewart  v.  State,  35.) 

2.  INCEST— ACCOMPLICE.— If,  on  a  trial  for  incest  the  evi- 
dence tends  to  show  that  the  prosecuting  witness  consented  to  the 
commission  of  the  offense  charged,  she  should  be  treated  as  an  accom- 
plice; and  the  jury  should  be  instructed  that  before  tney  can  convict 
her  testimony  must  be  corroborated.    (Stewart  v.  State,  85.) 

INDICTMENT. 

1.  AN  INDICTMENT  FOR  AN  OFFENSE  CREATED  BY  STAT- 
UTE is  generally  sufficient.  If  it  describes  the  offense  in  the  words 
of  the  statute.    iDickhaut  v.  State,  332.) 

2.  INDICTMENT— SUFFICIENCY— ASSAULT.— An  Information 
charging  an  aggravated  assault  committed  by  an  adult  upon  a  child, 
with  switches,  is  sufficient,  and  the  only  effect  of  the  allegation  a» 
to  the  means  need,  is  to  confine  the  prosecution  to  proof  of  such 
means.    (Kinnard  v.  State,  47.) 

3.  INDICTMENT —  JOINDER  OF  OFFENSES.— Burglary  and 
conspiracy  to  commit  burglary  may  be  Joined  in  separate  counts  in 
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the  same  Indictment;  and,  If  the  evidence  shows  that  only  one  crim- 
inal transaction  is  involved,  the  court  need  not  restrict  the  prosecu- 
tion to  any  particular  count    (D1U  v.  State,  37.) 

4.  INDICTMENT— COUNTS—' SAME  OFFENSE."— Under  the 
Texas  statute,  an  indictment  may  contain  as  many  counts  charging 
the  same  offense  as  It  may  be  deemed  necessary  to  Insert.  The 
words  "same  offense"  mean  the  same  criminal  transaction.  (Dill  v. 
State,  37.) 

5.  INDICTMENT  — JOINDER  OP  COUNTS.— Counts  may  be 
joined  in  the  same  indictment  to  meet  the  various  aspects  in  which 
the  evidence  may  present  itself;  and,  if  It  appears  from  the  evidence 
that  only  one  criminal  transaction  is  involved,  the  court  need  not 
restrict  the  prosecution  to  a  particular  count    (Dill  v.  State,  37.) 

6.  INDICTMENT— ROBBERY— DESCRIPTION  OF  FOREIGN' 
MONET.— An  indictment  for  robbery  describing  the  property  taken 
as  "one  dollar  in  Mexican  money  of  the  value  of  fifty  cents"  is  insuf- . 
ficlent,  for  the  reason  that  the  court  can  take  no  judicial  cognisance 
of  foreign  money,  and  that,  in  describing  it  in  the  indictment.  It  must 
be  treated  as  property  merely,  and  not  money,  and  described  by 
name,  kind,  quantity,  and  ownership,  as  directed  by  statute.  (Wade 
v.  State.  81.) 

7.  INDICTMENT  AND  SENTENCE-ILLEGAL  GRAND  JURY 
—DUB  PROCESS  OF  LAW.— An  indictment  found  and  returned  by 
a  grand  jury  composed  of  more  men  than  is  required  to  constitute  a 
legal  grand  Jury,  as  well  as  a  conviction  and  sentence  under  such 
Indictment,  Is  without  due  process  of  law  and  absolutely  void.  (Ex 
parte  Reynolds,  64.) 

8.  GRAND  JURY— PRESENCE  OF  A  STENOGRAPHER  fci- 
FORE.— The  presence  of  a  stenographer  before  a  grand  jury  while 
witnesses  are  being  examined,  who  attends,  by  express  order  of  the 
court,  to  assist  the  prosecuting  attorney  in  taking  down  the  testi- 
mony of  witnesses,  and  who  does  take  stenographic  notes  of  the  tes- 
timony, but  who  retires  before  the  jury  commence  their  delibera- 
tions, invalidates  an  indictment  found  upon  the  testimony  of  wit- 
nesses given  under  these  circumstances;  and  the  respondent  in  the 
Indictment  may  take  advantage  of  such  invalidity.  (State  v.  Bow- 
man, 266.) 

See  Contracts,  14;  Forgery,  5;  Habeas  Corpus. 

INJUNCTION. 

1.  JUDGMENTS,  VOID— INJUNCTION  AGAINST.— An  injunc- 
tion does  not  lie  against  an  execution  issued  upon  a  void  judgment 
rendered  by  a  justice  of  the  peace.  The  defendant  has  an  ample 
and  adequate  remedy  at  law.    (St.  Louis  etc.  Ry.  Co.  v.  Lowder,  5G5.) 

2.  INJUNCTION  —  IRREPARABLE  INJURY  —  COMPLAINT.^ 
A  complaint  for  an  injunction  upon  the  ground  of  irreparable  injury 
must  show  affirmatively  why  the  injury  is  Irreparable,  or  allege 
facts  which  will  justify  that  reasonable  conclusion;  otherwise  the 
injunction  will  be  refused.  (McGregor  v.  Silver  King  Mining  Co., 
883.) 

3.  INJUNCTION  —  IRREPARABLE  INJURY  —  ADEQUATK 
REMEDY  AT  LAW.— It  must  depend  upon  the  circumstances  of 
each  particular  case  as  to  when  injuries  shall  be  regarded  as  irrep- 
arable at  law;  and  no  injunction  will  issue  unless  there  is  cause  to 
fear  substantial  and  serious  damage,  for  which  courts  of  law  could 
furnish  no  adequate  remedy.  (McGregor  v.  Silver  King  Mining  Co., 
883.) 

4.  INJUNCTION— IRREPARABLE  INJURY— WHAT  IS  NOT.- 
The  digging  of  a  trench,  and  the  laying  of  a  pipe  line  therein,  across 
plaintiffs  land,  which  is  rocky,  barren,  vacant,  and  comparatively 
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valueless,  is  not  such  an  Irreparable  injury  as  to  Justify  the  Issuance 
of  an  injunction,  where  it  appears  that  the  damages,  if  any,  ar« 
merely  nominal;  that  the  defendant  is  solvent  and  able  to  respond 
in  damages;  and  that  proceedings  have  been  taken,  under  the  stat- 
tue,  for  condemnation.  (McGregor  v.  Silver  King  Mining  Company, 
883.) 

5.  INJUNCTION-SETTLED  RIGHT  OP  COMPLAINANT- 
ADEQUATE  REMEDY  AT  LAW.— An  injunction  will  not,  ordina- 
rily, be"  granted  when  the  right  of  the  complainant  is  doubtful,  and 
has  not  been  settled  at  law;  and,  even  when  it  has  been  so  settled, 
an  injunction  will  not  be  granted  when  the  remedy  at  law  is  ade- 
quate.   (McGregor  v.  Silver  King  Mining  Co.,  883.) 

G.  INJUNCTION  TO  RESTRAIN  TRESPASS.— It  is  not  usual  to 
issue  an  injunction  to  restrain  a  trespass  merely  because  it  is  such, 
without  showing  that  the  property  trespassed  upon  has  some  pecu- 
liar value  that  could  not  admit  of  due  recompense,  or  that  it  would 
be  destroyed  by  repeated  or  continuous  acts  of  trespass.  (McGregor 
v.  Silver  King  Mining  Co.,  883.) 

7.  INJUNCTION— TRESPASS— ACQUISITION  OF  EASEMENT 
OR  SERVITUDE.— In  a  complaint  to  restrain  the  construction  of  a 
ditch  across  barren,  rocky,  uncultivated,  and  comparatively  value- 
less land,  and  the  laying  of  pipes  therein,  an  allegation  that  the 
trespass  will  ripen  into  an  easement  unless  enjoined,  forms  no  basis 
for  injunctive  relief  pending  the  final  hearing,  as  no  such  easement 
or  servitude  can  be  acquired,  except  by  the  consent  or  acquiescence 
of  the  plaintiff.    (McGregor  v.  Silver  King  Mining  Co.,  883.) 

8.  INJUNCTION— TRESPASSES— FOUNDATION  OF  EQUITY 
JURISDICTION.— The  foundation  of  the  Jurisdiction  of  a  court  of 
equity  to  issue  injunctions  to  restrain  trespasses  Is  the  probability 
of  irreparable  injury,  the  inadequacy  of  pecuniary  compensation,  and 
the  prevention  of  a  multiplicity  of  suits,  where  the  rights  of 
numerous  persons  are  involved.  (McGregor  v.  Silver  King  Mining  Oow, 
883.) 

9.  AN  INJUNCTION  AGAINST  RESORTING  TO  THE  COURTS 
OF  ANOTHER  STATE  may  be  granted  when  both  parties  are  resi- 
dents of  this  state,  and  the  object  of  the  prosecution  of  the  action 
in  the  other  state  is  to  evade  the  laws  of  this  and  to  subject  the  de- 
fendant to  some  penalty  or  remedy  of  an  oppressive  character  to 
which  he  is  not  subject  in  the  state  of  his  residence  and  wherein  the 
alleged  cause  of  action  accrued.    (Miller  v.  Gittings,  852.) 

10.  INJUNCTION  TO  PREVENT  ARREST  IN  AN  ACTION  IN 
ANOTHER  STATE.— If  a  cause  of  action  accrues,  or  is  alleged  to 
have  accrued,  in  favor  of  one  party  and  against  another  in  a  state 
of  which  both  are  residents  and  upon  which  cause  of  action  no  ar- 
rest or  imprisonment  is  lawful  in  the  state  wherein  it  arose,  an  in- 
junction will  issue  to  prevent  the  prosecution  of  an  action  thereon  in 
another  stafe  where  the  remedy  of  arrest  and  imprisonment  is 
sought,  and  may  be,  or  has  been,  awarded.    (Miller  v.  Gittings,  352.) 

11.  AN  INJUNCTION  MAY  ISSUE  TO  PREVENT  THE  PROSE- 
CUTION OF  AN  ACTION  IN  ANOTHER  STATE,  though  one  of 
the  defendants  is  a  resident  thereof,  if  the  alleged  cause  of  action 
arose  in  this  state,  of  which  the  plaintiffs  in  the  action  were  resi- 
dents, and  they  went  to  such  other  state  for  the  purpose  of  evading 
the  laws  of  this  and  of  having  the  defendants  arrested  suddenly,  and 
thereby  coerced  into  paying  plaintiff's  claim,  when,  had  the  action 
been  begun  in  the  state  wherein  the  cause  accrued,  no  arrest  could 
have  been  made  under  Its  laws.    (Milter  v.  Gittings,  352.) 

12.  AN  INJUNCTION  MAY  ISSUE  AGAINST  THE  PROSECUT- 
ING IN  ANOTHER  STATE  by  citizens  of  this  state  of  any  action, 
when  the  substantial  ends  of  justice  require  that  the  action  should 
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not  be  prosecuted  elsewhere  than  In  this  state.   (Miller  r.  Glttings, 
862.) 

13.  mJUNOTION— LOSSES— SETTING  ASIDB  RESTRAINING 
ORDER.— If  the  continuance  of  a  temporary  restraining  order  until 
the  hearing  of  an  application  for  an  Injunction  Is  likely  to  work 
great  Injury  to  the  defendant,  without  corresponding  benefits  to  the 
plaintiff,  and  the  latter  has  his  remedy  In  damages,  such  order 
should  be  set  aside,    (McGregor  t.  Silver  King  Mining  Co.,  883.) 

14.  INJUNCTION-LOSSES  TO  BE  CONSIDERED.— If  the  grant- 
ing of  an  Injunction  would  necessarily  cause  great  loss  to  the  de- 
fendant, a  loss  disproportionate  to  the  injuries  sustained  by  the 
plaintiff,  that  fact  should  be  considered  In  determining  whether  the 
Application  should  be  granted,  and,  in  some  cases,  it  would  Justly 
have  great  weight    (McGregor  v.  Silver  King  Mining  Co.,  883.) 

See  Trademark,  1,  3. 

INSANE  PERSONS. 

CRIMINAL  LAW— MURDER-PROOF  OP  INSANITY  PRE- 
PONDERATES,  WHEN.— Whenever  the  existence  of  insanity  is 
made  probable  after  considering  all  of  the  evidence  for  and  against 
It,  there  is  a  preponderance  of  evidence  in  favor  of  insanity.  (Kelch 
t.  State.  680.) 

INSANITY. 

See  Criminal  Law,  1;  Homicide,  7,  8;  Insane  Persons;  Negotiable  In- 
struments, 3. 

INSOLVENCY. 

1.  INSOLVENCY  PROCEEDINGS  —  FRAUDULENT  TRANS- 
FER, WHEN  RESORT  MUST  BE  HAD  TO  INDEPENDENT 
SUITS  TO  VACATE.— When  a  debtor  has  been  adjudged  insolvent 
on  his  own  petition  or  upon  a  petition  of  his  creditors,  but  not  upon  a 
ground  upon  which  it  is  subsequently  sought  to  attack  a  transfer  made 
by  him,  it  is  necessary  for  his  trustee  or  assignee  in  insolvency  to 
resort  to  an  independent  suit  for  that  purpose.  If,  on  the  other 
hand,  the  proceeding  is  involuntary  and  upon  some  ground  which, 
If  it  exists,  renders  the  transfer  void  as  against  such  assignee  or  trus- 
tee, the  adjudication  of  insolvency  upon  that  ground  establishes  it 
for  all  purposes,  and  relieves  the  assignee  of  the  necessity  of  resort- 
ing to  a  suit  In  equity  to  avoid  the  transfer.  (Vogler  v.  Rosenthal, 
288.) 

2.  INSOLVENCY  PROCEEDINGS  —  TRANSFEREES,  WITH- 
DRAWAL  OF  ANSWER  OF  WITHOUT  PREJUDICE— EFFECT 
OF  SUBSEQUENT  ADJUDICATION.— If,  in  involuntary  proceed- 
ings In  insolvency,  It  is  alleged  as  a  ground  thereof  that  the  debtor 
has  made  a  transfer  while  insolvent,  or  in  contemplation  of  Insol- 
vency, for  the  purpose  of  hindering,  delaying,  or  defrauding  his 
creditors,  or  of  preferring  some  of  them,  the  persons  to  whom  trans- 
fers baye  teen  nisfie  deny  that  they  were  made  for  the  pur- 
pose alleged,  and  afterward  such  persons  are  permitted  by  order  of 
cenrt  to  withdraw  their  answer  without  prejudice,  and  the  debtor 
Is  then  adjudged  an  insolvent  upon  the  grounds  alleged  in  the  peti- 
tion, such  adjudication  is  conclusive  against  such  persons  of  the* 
grounds  upon  whlcli  it  was  based.  Their  withdrawal  of  their  an- 
swers had  no  other  effect  than  to  place  them  In  ttie  same  position  that 
they  would  have  been  in  had  they  not  appeared  or  answered  at  all* 
<Vogler  v.  Rosenthal,  208.) 

See  Judgment,  24;  Trusts,  8. 

INSTRUCTIONS. 
See  Forgery,  4;  Homicide,  4,  9;  Incest,  2;  Rape,  S. 
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INSURANCE. 

1.  INSURANCE— SPECIAL  AND  GENERAL  PROVISIONS.— 
A  special  provision  in  a  policy  of  insurance  will  be  held  to  over- 
ride a  general  provision  only  where  the  two  cannot  stand  together. 
If  reasonable  effect  can  be  given  to  both,  then  both  are  to  be  re- 
tained.   (German  Fire  Ins.  Co.  v.  Roost,  711.) 

£.  INSURANCE-CONSTRUCTION  OP  CONTRACT.— The  mean- 
ing of  a  contract  of  insurance  is  to  be  gathered  from  a  consideration 
of  all  its  parts;  and  no  provision  Is  to  be  wholly  disregarded  because 
It  is  Inconsistent  with  other  provisions,  unless  no  other  reasonable 
construction  is  possible.    (German  Fire  Ins.  Co.  v.  Roost,  711.) 

3.  INSURANCE  — CONDITIONS  — BURDEN  OF  PROOF.— A 
clause  in  an  Insurance  policy  providing  that  taking  additional  In- 
surance makes  it  void,  unless  written  consent  thereto  is  indorsed 
upon  the  policy,  and  that  no  condition  of  the  policy  can  be  waived 
except  in  writing  signed  by  the  secretary  of  the  company,  Is,  in  the 
absence  of  statutory  regulation,  binding  upon  the  assured,  who  has 
the  burden  of  proof  to  show  facts  exempting  from  its  operation. 
(Taylor  v.  State  Ins.  Co.,  210.) 

4.  INSURANCE— PROOF  OF  LOSS  —  DELIVERY.— If  a  com- 
plaint in  an  action  on  a  policy  of  Insurance  alleges  notice  and  proof 
of  loss  to  the  insurer,  accompanied  by  the  affidavits  required,  copies 

,of  which  are  attached  as  exhibits,  and  the  answer  admits  that  such 
documents  were  received,  their  delivery  is  shown  without  formally 
putting  them  in  evidence.    (Taylor  v.  State  Ins.  Co.,  210.) 

5.  INSURANCE— ACCIDENT— DEATH  WHILE  ENGAGED  IN 
AN  UNLAWFUL  ACT.— Under  a  policy  of  accident  insurance  exempt- 
ing the  insurer  from  liability  for  the  death  of  the  insured  while  en- 
gaged in  an  unlawful  or  vicious  act,  an  answer  setting  up  as  a  defense 
a  violation  by  the  insured  of  a  statute  prohibiting  seining  in  streams 
at  a  point  above  tide  water  is  insufficient  on  demurrer  if  it  fails  to 
allege  that  such  seining  was  done  in  a  stream  above  tide  water 
(Conboy  v.  Railway  Officials  etc.  Assn.,  154.) 

(5.  INSURANCE-ACCIDENT— DEATH  WHILE  VIOLATING 
STATUTE.— Under  a  policy  of  accident  insurance  exempting  the  In- 
surer from  liability  for  the  death  of  the  Insured  while  engaged  in  an 
unlawful  act,  the  fact  that  the  latter  meets  his  death  while  violating 
a  statute  does  not  relieve  the  insurer  from  liability,  unless  the  act 
done  is  one  which  increases  the  risk  and  is  one  between  which  and 
the  death  there  is  a  causative  connection,  (Conboy  v.  Railway  Offi- 
cials etc.  Assn.,  154.) 

7.  INSURANCE,  LIFE— VOLUNTARY  EXPOSURE  TO  UN- 
NECESSARY  DANGER,  WHAT  IS  NOT.— Though  the  assured  ap- 
proaches another,  applying  vulgar  and  abusive  language  to  him,  and 
the  latter  retreats,  warning  the  assured  not  to  approach,  but  he 
nevertheless  continues  his  threatening  demonstrations,  and  is  there- 
upon shot  and  killed,  he  does  not  commit  a  breach  of  the  condition 
of  a  policy  exempting  the  Insurer  from  liability  for  death  caused  by 
voluntary  exposure  to  unnecessary  danger,  unless  the  assured  knew, 
or  had  reason  to  apprehend,  that  his  adversary  was  armed  with  a 
deadly  weapon  and  would  use  it  for  the  purpose  of  taking  his  life 
or  Inflicting  serious  bodily  injury.  (Union  Casualty  Co.  v.  Harroll, 
873.) 

8.  INSURANCE-ACCIDENT— VOLUNTARY  EXPOSURE  TG 
DANGER.— Under  an  accident  insurance  policy  exempting  the  In- 
surer from  liability  for  the  death  of  the  insured  resulting  from  "vol- 
untary exposure  to  unnecessary  danger  or  perilous  venture,"  the  in- 
surer, to  absolve  himself  from  liability,  must  not  only  allege  and 
prove  that  the  Insured  exposed  himself  to  unnecessary  danger,  but 
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also  that  he  knew  of  such  danger  and  voluntarily  exposed  himself 
thereto.    (Conboy  v.  Railway  Officials  etc.  Assn.,  154.) 

9.  INSURANCE,  ACCIDENT,  LOSS  OF  LIFE  BY,  WHAT  IS.— 
The  death  of  the  assured  is  regarded  as  due  to  an  accident,  though 
he  was  intentionally  killed  by  one  upon  whom  he  was  moving  ag- 
gressively, if  he  did  not  know,  and  had  no  reason  to  believe,  that 
his  adversary  was  armed  with  a  deadly  weapon,  with  intent  upon 
such  advance  to  slay,  and  the  assured  was  unarmed.  Under  such 
circumstances,  he  had  a  right  to  presume  that,  if  a  fight  occurred,  it 
would  be  carried  on  without  the  use  of  deadly  weapons.  (Union 
Casualty  Co.  v.  Harroll,  873.) 

10.  INSURANCE,  ACCIDENT.— DROWNING  is  a  death  from  ex- 
ternal violence.— (Wehle  v.  U.  S.  Mut  Ace.  Assn.,  598.) 

11.  INSURANCE,  ACCIDENT— RIGHT  TO  EXAMINE  CORPSE. 
WITHIN  WHAT  TIME  MUST  BE  EXERCISED.— Where  a  policy 
of  insurance  against  accident  stipulates  that  the  insurer,  by  its  med- 
ical adviser,  shall  have  the  right  to  examine  the  person  or  body  of 
the  assured  In  respect  to  any  alleged  injury  or  cause  of  death,  such 
right  must  be  exercised  Immediately  upon  receiving  notice  of  the 
death,  and,  If  not  exercised  until  after  interment,  is  waived.  Espe- 
cially Is  this  true  when  it  does  not  appear  that  after  such  interment 
any  facts  came  to  the  knowledge  of  the  Insurer  warranting  the  be- 
lief that  death  had  occurred  from  any  cause  excepted  from  the  con-  * 
tract  of  insurance.    (Wehle  v.  U.  S.  Mut  Ace.  Assn.,  508.) 

12.  INSURANCE— LIGHTNING  AND  EXrLOSION  CLAUSES— 
CONSTRUCTION.— If  a  policy  of  insurance  on  a  house  and  furniture 
contains  a  lightning  clause,  followed  by  a  provision  distinctly  exclud- 
ing liability  for  loss  by  explosion,  it  is  plain  that  a  loss  by  explosion 
Is  not  contemplated  by  the  parties  as  being  embraced  within  the  pro- 
tection of  the  policy.  Hence,  If  lightning  strikes  a  powderhouse, 
in  which  neither  the  company  nor  the  Insured  has  any  Interest,  on 
the  other  side  of  a  street  from  the  insured  property,  seventy -one 
feet  distant,  and  which  stroke  is  followed  by  an  explosion  that  de- 
stroys the  house  and  furniture,  the  company  is  not  liable,  (German 
Fire  Ins.  Co.  v.  Roost,  711.) 

13.  INSURANCE— POWER  OF  AGENT  TO  CORRECT  POLICY 
An  agent  authorized  to  make  contracts  of  insurance  may,  at  any 
time  during  the  continuance  of  his  agency,  though  subsequent  to  a 
loss,  correct  a  policy  issued  by  him,  by  inserting  therein  property 
included  in  the  original  contract,  but  omitted  from  the  policy  by 
mistake.    (Taylor  v.  State  Ins.  Co.,  210.) 

14.  INSURANCE  — POWER  OF  AGENT  —  ADDITIONAL  IN- 
SURANCE—NOTICE.— An  insurance  agent,  whose  powers  are  lim- 
ited to  making  contracts  and  Issuing  policies,  has  no  power,  after 
issuing  a  policy,  to  violate  a  condition  therein  by  agreeing  verbally 
with  the  insured,  without  the  knowledge  of  the  insurer  to  addi- 
tional Insurance  In  another  company.  Notice  to  such  agent  of  addi- 
tional insurance  is  not  notice  to  his  principal,  and  it  is  not  bound 
thereby  nor  by  such  verbal  agreement  of  the  agent.  (Taylor  v.  State 
Ins.  Co.,  210.) 

15.  INSURANCE— POWER  OF  AGENT  TO  WAIVE  CONDI- 
TIONS IN  POLICY.— An  insurance  agent,  whose  powers  are  lim- 
ited to  making  contracts  of  insurance  and  delivering  policies,  has 
no  authority,  after  he  has  issued  a  policy,  to  waive  a  clause  therein 
expressly  providing  that  additional  insurance  shall  avoid  the  policy 
unless  written  consent  thereto  should  be  Indorsed  thereon,  and  that 
no  condition  therein  can  be  waived  except  in  writing  signed  by  the 
secretary.  Additional  Insurance  taken  upon  the  authority  of  such 
attempted  waiver  by  such  agent  avoids  the  policy.  (Taylor  r.  State 
Ins.  Co*  210.) 
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16.  INSURANCE  IN  FAVOR  OF  MORTGAGEE.— A  policy  of  In- 
surance made  payable  to  a  designated  mortgagee,  as  his  interest 
may  appear,  covers  only  such  Interest  as  he  has  at  the  issuing  of  the 
policy,  and  cannot  entitle  him  to  indemnity  for  loss  suffered  be- 
cause of  further  loans  made  by  him  and  secured  by  mortgages  on 
the  insured  property.  (Attleborough  Sav.  Bk.  v.  Security  Ins.  Co., 
373.) 

17.  INSURANCE,  FORFEITURE  OF  MORTGAGEE'S  RIGHTS 
If  an  insurer  has  lost  his  right  to  indemnity  because  of  a  breach  of 
a  policy  of  Insurance  made  payable  to  a  mortgagee  as  his  Interest  may 
appear,  and  the  latter  cannot  or  will  not  assign  his  mortgage  to  the 
insurer  so  that  he  can  be  subrogated  to  his  rights,  such  mortgagee 
cannot  recoTer  anything  on  the  policy,  if  it  stipulates  that  the  in- 
surer, if  he  elects  to  pay  the  amount  secured  by  the  mortgage,  shall 
be  entitled  to  an  assignment  thereof,  if  no  liability  exists  as  to  the 
mortgagor.    (Attleborough  Sav.  Bk.  y.  Security  Ins.  Co.,  373.) 

18.  INSURANCE— PROXIMATE  CAUSE  OF  LOSS.— In  determin- 
ing the  liability  of  an  Insurance  company  for  a  loss,  the  proximate 
<dnd  not  the  remote  cause  of  the  loss  is  to  be  regarded.  Hence,  If  a 
powderhouse.  in  which  neither  the  company  nor  the  Insured  has  any 
interest,  is  struck  by  lightning,  which  results  in  an  explosion  that 
destroys  an  insured  house  and  furniture  on  the  other  side  of  the 
street,  seventy-one  feet  distant,  the  loss  of  the  house  and  furniture 
is  caused  by  explosion,  and  not  by  lightning.  (German  Fire  In*.  Ca 
y.  Roost,  711.) 

INTERLOCUTORY  DECREE. 
See  Judgment,  18. 

INTERSTATE  COMMERCE. 

1.  INTERSTATE    COMMERCE  —  CONSTITUTIONAL    LAW.— 

A  statute  regulating  the  sale  of  convict  made  goods  manufactured 
In  other  states  by  imposing  a  license  tax  on  those  who  sell  such  good* 
within  the  state  is  void  as  being  in  conflict  with  section  8  of  article 
1  of  the  constitution  of  the  United  States  providing  that  Congress 
shall  have  power  to  regulate  commerce  among  the  several  states. 
{Arnold  v.  Yandera,  753.) 

2.  INTERSTATE  COMMERCE— TAX  ON  CONVICT  MADE 
GOODS.— A  tax  or  duty  Imposed  by  statute  upon  convict  made 
goods  when  imported  from  another  state  is  clearly  a  regulation  of 
commerce  among  the  states,  and  an  attempt  to  exercise  a  power 
which  belongs  to  Congress  alone.  Such  statute  Is  therefore  uncoil* 
tttitutional  and  void.    (Arnold  v.  Yanders,  753.) 

IRREPARABLE  INJURY. 
See  Injunction,  2-4. 

JOINDER  OP  COUNTSL 
See  Indictment,  3-5. 

JOINT  STOCK  COMPANIES. 

JOINT  STOCK  COMPANIES,  unless  incorpoirated,  axe  part- 
nerships.    (Carter  v.  McClure.  842.) 

JUDGMENT. 

1.  JUDGMENTS-ENTRY  NUNC  PRO  TUNC— Proof,  to  au- 
thorize the  entry  of  a  Judgment  or  sentence  nunc  pro  tunc,  may  as 
well  be  made  by  parol  as  by  record  evidence.    (Gonzales  v.  State,  51 ) 

2.  JUDGMENTS-ENTRY  NUNC  PRO  TUNC.-The  trial  court 
may  enter  sentence  nunc  pro  tunc  when  it  has  the  indictment,  rms 
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diet,  and  judgment  before  It,  and  baa  personal  knowledge  that  sen- 
tence baa  been  pronounced,  without  requiring  or  baying  any  record 
evidence  of  the  latter  fact    (Gonzales  v.  State,  51.) 

3.  JUDGMENTS-NUNG  PRO  TUNC  ENTRIES-EVIDENCE— 
The  power  of  a  court  to  make  entries  nunc  pro  tunc  is  restricted  to 
placing  upon  the  record  evidence  of  judicial  action  which  has  been 
actually  taken.  In  determining  the  question  whether  such  action 
has  been  taken,  the  court  may  resort  to  all  sources  of  information 
that  are  competent  under  general  rules  of  evidence,  including  the 
oral  testimony  of  witnesses.    (Jacks  v.  Adamson,  749.) 

4  .JUDGMENTS— RELIEF  IN  EQUITY.— A  court  of  equity  will 
not  set  aside  a  judgment  at  law  because  it  was  founded  on  a  fraudu- 
lent instrument  or  perjured  testimony,  nor  for  any  matter  that  was 
actually  presented  and  considered  in  the  judgment  assailed.  (Camp 
t.  Ward.  929.) 

5.  JUDGMENTS— RELIEF  IN  EQUITY— BILL  OF  DISCOYF^- 
A  bill  in  equity  seeking  to  set  aside  a  judgment  at  law  between  the 
same  parties,  on  the  ground  that  it  was  based  upon  perjured  testi- 
mony, cannot  be  sustained  as  a  bill  of  discovery,  for  the  reason  that 
the  judgment  is  conclusive  that  the  complainant  has  no  interest  in 
the  matter  concerning  which  discovery  is  sought  (Camp  v.  Ward, 
929.) 

6.  JUDGMENTS— RELIEF  IN  EQUITY.— The  acts  for  wfoich  a 
court  of  equity  may,  on  account  of  fraud,  set  aside  or  annul  a  judg- 
ment at  law  between  the  same  parties  have  relation  only  to  fraud, 
extrinsic  or  collateral  io  the  matter  tried  by  the  first  court,  and  not 
to  fraud  in  the  matter  on  which  the  judgment  was  rendered.  (Camp 
t.  Ward,  929.) 

7.  JUDGMENT  VACATING  AS  TO  AN  INNOCENT  PARTY.— 
A  judgment  may  be  vacated  for  fraud  and  deceit  practiced  by  one 
of  the  parties  thereto,  though  thereby  another  party  not  implicated 
in  the  fraud  or  deceit  loses  the  benefit  of  the  judgment  aa  res  judi- 
cata.   (Furman  v.  Furman,  629.) 

8.  JUDGMENTS,  VACATING  FOR  FRAUD.— The  court  haa 
power  to  set  aside  a  judgment  for  fraud  and  deceit  practiced  by  a 
party  thereto,  and  may  do  so  after  the  lapse  of  the  period  of  time 
designated  in  sections  724,  1282,  and  1290  of  the  Code  of  Civil  Pro- 
cedure of  New  York.    (Furman  v.  Furman,  629. 

9.  RES  JUDICATA,  GENERAL  RULE  OF.— If  a  question  has 
once  been  tried  and  determined  on  its  merits,  without  fraud  or  col- 
lusion, by  a  court  having  jurisdiction  of  the  parties  and  subject 
matter,  It  cannot  be  again  litigated  between  the  same  parties  In 
the  same  or  any  other  judicial  tribunal  so  long  as  the  adjudication 
remains  unreversed  and  in  full  effect.    (Martin  v.  Evans,  292. 

10.  RES  JUDICATA— PARTIES.— A  judgment  against  one  sued 
aa  an  individual  does  not  bind  him  as  a  trustee  or  executor,  nor  does 
a  judgment  against  one  as  a  trustee  or  executor  bind  him  as  an  in- 
dividual in  a  subsequent  action,  although  the  identical  issue  is  in- 
volved, and  the  decision  In  the  first  action  was  upon  the  merits. 
(First  Nat.  Bk.  v.  Shuler,  601.) 

11.  RES  JUDICATA.— TO  CONSTITUTE  A  DECISION  In  one 
cause  an  estoppel  in  another,  the  case  adjudicated  must  have  been 
between  the  same  parties  In  the  same  right  or  capacity.  (Nickum  v. 
Buirckhardt,  822.) 

12.  RES  JUDICATA,  CHANGE  IN  FORM  OF  ACTION.— Where 
remedy  was  sought  in  a  suit  in  equity  to  which  complainant's  own- 
ership of  certain  bonds  was  essential,  and  a  decree  of  bill  dismissed 
was  entered,  such  decree  is  conclusive  in  a  subsequent  action  of 
trover  by  the  same  plaintiff  against  the  same  defendants  seeking  to 
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recover  for  the  conversion  of  the  same  property.    (Martin  v.  Evans, 
282.) 

13.  RES  JUDICATA.— WHENEVER  A  DECREE  DISMISSING 
A  BILL  in  equity  fails  to  restrict  its  own  scope,  the  presumption  is, 
that  the  issues  raised  by  the  pleadings  have  been  disposed  of  on  the 
merits,  and  such  decree  constitutes  a  bar  to  further  litigation  of  the 
same  matters  between  the  same  parties.  The  force  of  this  presump- 
tion is  not  avoided  by  the  opinion  of  the  chancellor  showing  that  the 
bill  could  have  been  dismissed  because  complainant  had  an  adequate 
remedy  at  law,  as  well  as  on  the  merits.    (Martin  v.  Evans,  292.) 

14.  RES  JUDICATA— BILL  DISMISSED  ON  TWO  GROUNDS.— 
Where,  in  a  suit  in  equity,  the  complainant  claims  that  she  was  the 
owner  of  certain  bonds  which  she  sold,  and  that  she  lent  the  pro- 
ceeds, taking  a  note  and  mortgage,  to  one  R.,  to  be  held  in  trust  for 
her,  and  that,  he  dying  subsequently,  his  administrators  sold  the  note 
and  mortgage  before  proceedings  could  be  brought  against  them  to 
have  the  trust  declared  in  complainant's  favor;  and  the  chancellor 
in  his  opinion  declares  that  complainant  was  not  the  owner  of  such 
bonds,  nor  of  the  moneys  resulting  therefrom,  and  that  no  trust 
existed  In  her  favor,  and  further  that,  were  his  conclusion  otherwise, 
still  the  suit  could  not  be  maintained,  because  the  remedy  of  the 
complainant  was  ample  at  law,  the  decree  subsequently  entered  of 
bill  dismissed  is  conclusive  against  complainant.  Its  effect  is  n  >t 
limited  by  the  declaration  of  the  chancellor  that  if  the  allegation*  of 
the  bill  had  been  established,  still  the  remedy  was  at  law.  (Martin 
T.  Evans,  292.) 

15.  RES  JUDICATA.— AN  INTERLOCUTORY  DECREE,  al- 
though consented  to,  establishing  and  confirming  the  respective  in- 
terests of  the  parties  in  and  to  certain  property,  and  appointing  ref- 
erees to  make  partition  thereof,  is  not  conclusive  on  appeal  from  a 
final  decree  confirming  the  report  of  the  referees,  of  the  right  to 
have  the  property  divided  In  kind  rather  than  by  sale.  (Brown  t# 
Cooper,  190.) 

16.  JUDGMENT— CONCLUSIVENESS  OP,  THOUGH  LAW  IS 
MISAPPLIED.— If  a  court  has  jurisdiction  to  render  Judgment  in  an 
action,  which  it  does,  and  the  judgment  Is  not  reversed  or  modified,  It 
Is  binding  on  the  parties  and  their  privies,  and  conclusive  of  the 
questions  litigated,  even  though  erroneously  decided;  and.  even  where 
the  court  misapplies  the  law  as  to  any  question,  the  judgmeut  must, 
nevertheless,  stand  until  corrected  in  some  appropriate  way.  (Hod- 
son  v.  Union  Pac.  Ry.  Co..  902.) 

17.  JUDGMENT— RES  A D.TUDTO ATA- ASSIGNED  CLAIM— 
PRIVITY-ESTOPPEL  AS  TO  ASSIGNOR.— If  a  person,  having  a 
cause  of  action  against  a  railway  company  for  the  negligent  killing  of 
his  horse,  assigns  his  claim  to  another,  who  has  a  like  cause  of  ac- 
tion against  the  same  company,  and  who  sues,  setting  up  both  causes 
of  notion,  one  for  the  value  of  his  own  horse,  and  the  other  to  re- 
cover as  assignee,  and  a  general  verdict  is  rendered  for  the  plain- 
tiff on  both  causes  of  action,  upon  which  judgment  is  rendered  for 
one  entire  sum,  but,  upon  a  motion  for  a  new  trial,  the  plaintiff 
remits  a  sum  equal  in  value  to  that  claimed  for  the  assignor's 
horse,  and  the  defendant  pays  the  judgment,  the  assignor  must  be 
regarded  as  in  privity  with  the  assignee,  and  Is  estopped,  in  another 
action,  brought  by  himself,  from  litigating  the  claim  for  his  own 
horse  against  the  same  defendant,  where  the  assignment  was  made 
an  Issue  In  the  former  action,  was  declared  valid,  and  there  was  no 
appeal  or  reversal  of  judgment  in  that  action.  The  assignor  cannot 
be  heard  to  say  that  he  was  not  a  party  to  the  first  action,  because, 
having  been  represented  therein  by  his  assignee,  the  judgment  Is 
Just  as  binding  on  him  as  if  he  had  been  a  party  of  record.  (Hodsoo 
v.  Union  Pac.  Ry.  Co.,  902.) 
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18.  JUDGMENTS-COLLATERAL  ATTACK.-A  Judgment  mere- 
ly voidable  or  erroneous  cannot  be  collaterally  attacked.  Such 
Judgment  can  be  corrected  only  by  appeal  or  some  other  direct  pro- 
ceeding.   (Edmondson  v.  Independent  School  Dist.,  224.) 

19.  JUDGMENTS— COLLATERAL  ATTACK  — FRAUD  AND 
COLLUSION.— A  judgment  against  a  municipality,  fairly  obtained, 
cannot  be  collaterally  attacked  in  a  mandamus  proceeding  to  com- 
pel the  levy  of  a  tax  to  pay  it  on  the  ground  that  its  affirmance  on 
appeal  was  obtained  by  collusion,  especially  when  such  attack  Is 
made  long  after  the  alleged  collusion  was  discovered.  (Edmondson 
v.  Independent  School  Dist.,  224.) 

20.  JUDGMENTS-COLLATERAL  ATTACK— MUNICIPAL  IN- 
DEBTEDNESS.— A  Judgment  against  a  municipality  cannot  be  col- 
laterally attacked  on  the  ground  that  it  was  rendered  on  a  debt  in 
excess  of  a  constitutional  limitation.  Such  excess  was  a  matter  of 
defense  in  the  action  in  which 'the  judgment  is  rendered.  (Edmond- 
son v.  Independent  School  Dist,  224.) 

21.  JUDGMENT  IN  TRESPASS  AS  BAR-GENERAL  AND  SPEC- 
IAL OWNER.— A  special  owner  in  possession  of  personalty  may  re- 
cover in  trespass  or  trover  its  full  value  and  damages  against  a 
stranger  who  has  unlawfully  removed  and  converted  it.  Such  recov- 
ery is  a  bar  to  an  action  of  the  same  nature  by  the  general  owner,  aa 
the  first  recovery  is  for  his  benefit  to  the  extent  of  his  interest.  (Lord 
T.  Buchanan,  933.) 

22.  JUDGMENT— PART  REMISSION— EFFECT  UPON  ASSIGN- 
OR OF  CLAIM.— If  a  party  obtains  a  Judgment  for  damages,  and 
voluntarily,  without  specifying  any  purpose,  remits  a  part  thereof, 
be  abandons  his  claim  to  the  sum  so  remitted,  and  cannot  afterward 
bring  an  action  to  recover  such  sum.  This  principle  applies  to  one 
who  has,  in  fact,  assigned  a  claim  for  the  purposes  of  an  action,  aa 
well  as  to  one  who  is  a  party  of  record.  Such  remission  is,  in  effect, 
and  to  the  amount  thereof,  a  credit  on  the  judgment.  (Hodson  v. 
Union  Pac.  Rv.  Co..  902.) 

23.  PARTIES  DEFENDANT  HAVING  BOTH  AN  INDIVIDUAL 
AND  A  REPRESENTATIVE  CAPACITY.— If  a  defendant  in  an  ac- 
tion is  also  the  executor  of  a  decedent  who,  in  his  lifetime,  was  a 
necessary  party  thereto,  and  the  cause  proceeds  to  Judgment,  such 
defendant  cannot  be  deemed  to  be  before  the  court  in  his  repre- 
sentative capacity,  where  no  -order  Is  entered  making  him  a  party 
in  that  capacity.  The  judgment  cannot  bind  the  interest  which  he 
represents,  and  must,  therefore,  be  reversed  for  a  defect  of  parties. 
(First  Nat.  Bk.  v.  Shuler,  C01.) 

24.  JUDGMENTS  IN  REM— INSOLVENCY  ADJUDICATIONS— 
EFFECT  OF  AS  AGAINST  THIRD  PERSONS.— An  adjudication 
of  insolvency  upon  the  ground  that  a  debtor  has  made  a  transfer  to 
hinder,  delay,  and  defraud  his  creditors,  or  to  give  some  of  them  an 
unlawful  preference,  is  a  judgment  in  rem,  and  conclusively  estab- 
lishes as  against  the  transferee  that  such  transfer  was  made  for  the 
purposes  found  by  the  adjudication  in  insolvency.  It  Is  necessary, 
if  the  transferee  wishes  to  protect  his  transfer,  for  him  to  appear  in 
the  insolvency  court  and  resist  the  adjudication  so  far  as  it  rests 
upon  any  ground  which  may  affect  him.    (Vogler  v.  Rosenthal.  208.) 

25.  A  JUDGMENT  NOTE  IS  NOT  RENDERED  FRAUDULENT 
by  the  fact  that  It  was  obtained  for  the  very  purpose  of  entering 
judgment  at  once  and  levying  execution  on  the  debtor's  property. 
(Geilfuss  t.  Corrlgan,  143.) 

See  Appeal,  6,  7;  Corporations,  14-17;  Counties.  4;  Injunction,  1;  Judi- 
cial  Sales;  Municipal  Corporations,  6;  Negotiable  Instrument,  17. 
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JUDGMENT  NOm 
Bee  Judgment,  25. 

JUDICIAL  SALES. 

JUDGMENTS  VOID— SALES  UNDER— REMEDY.— If  a  Judg- 
menrt  and  execution  are  void,  no  title  passes  to  the  purchaser  there- 
under, and  the  defendant  therein  may  replevin  the  property  from 
such  purchaser.   (St  Louis  eta  Ry.  Go.  v.  Lewder,  566.) 

JURISDICTION. 

1.  JURISDICTION  OF  THE  SUBECT  MATTER  Is  the  power,. 
lawfully  conferred,  to  deal  with  the  general  subject  involved  in  the 
action.    (St.  Louis  etc.  Ry.  Co.  v.  Lowder,  565.) 

2.  CONTRACTS  OUSTING  COURTS  OP  JURISDICTION.— Par- 
ties cannot  by  contract  take  away  the  jurisdiction  of  courts  to  deter- 
mine their  rights  and  liabilities;  and  an  attempt  to  do  so  is  void. 
(Baltimore  &  Ohio  R.  R.  Co.  v.  Stankard,  745.) 

3.  CONTRACTS  OUSTING  COURTS  OP  JURISDICTION— RE- 
LIEF  RULES  OP  RAILWAY.— A  rule  of  the  relief  department  of 
a  railway  company  providing  that  all  claims  of  beneficiaries  shall 
be  submitted  for  determination  to  the  superintendent  of  the  com- 
pany, whose  determination  shall  be  final  and  conclusive  unless  ap- 
pealed from  to  the  advisory  committee,  and,  if  appealed  from,  the 
decision  of  such  committee  shall  be  final  and  conclusive  upon  all 
parties  without  appeal,  is  void  in  so  far  as  it  attempts  to  oust  the 
courts  of  Jurisdiction  to  determine  the  liabilities  of  the  parties;  and 
a  beneficiary  whose  valid  claim  has  been  rejected  by  such  advisory 
committee  may  maintain  an  action  to  recover  thereon.  (Baltimore  & 
Ohio  R.  R.  Co.  v.  Stankard,  745.) 

See  Partition,  2;  Treaties, 

JURY  TRIAL. 
See  TriaL 

LACHES. 

LACHES,  WHAT  ARE.— Mere  lapse  of  time  alone  cannot  con- 
stitute laches,  unless  accompanied  by  the  failure  to  do  some  act 
which  there  was  a  legal  duty  to  do,  and  that  failure  caused  prejudice 
to  the  adverse  party.  The  failure  to  place  of  record  the  transfer  of 
a  mortgage  does  not  constitute  laches,  where  it  is  operative  without 
any  record  and  is  accomplished  by  an  instrument  not  entitled  to  rec- 
ord, and  the  law  has  not  imposed  the  duty  of  making  any  record 
upon  the  subject    (Demutih  v.  Old  Town  Bank,  822.) 

LARCENY. 

1.  LARCENY  BY  FINDER— CORPUS  DELICTI— EVIDENCE.— 
On  a  trial  for  larceny  by  the  finder  of  property  so  marked  as  to  be 
capable  of  identification,  proof  of  the  possession  and  of  the  imme- 
diate subsequent  conversion  of  such  property  by  the  finder  is  admis- 
sible to  establish  the  corpus  delicti.    (State  v.  Hayes,  219.) 

2.  LARCENY  BY  FINDER  HAVING  KNOWLEDGE  OF  OWN- 
ER.—Under  a  statute  providing  that  If  any  person  come,  by  finding, 
into  the  possession  of  personal  property  of  which  he  knows  the 
owner,  and  unlawfully  appropriates  such  property,  he  is  guilty  of 
larceny;  one  may  be  convicted  of  the  larceny  of  a  pocketbook  and 
contents  if,  at  the  time  he  found  it,  he  knew,  or  by  an  examination 
of  its  contents  might  have  known,  to  whom  it  belonged.  (State  v. 
Hayes,  219.) 
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&  LARCENY  BY  FINDER— INTENT.— To  constitute  larceny  of 
the  contents  of  a  pocketbook,  the  intent  to  appropriate  such  contents 
need  not  exist  at  the  time  of  finding,  if  at  that  time  its  contents  are 
unknown  to  the  finder.  It  is  sufficient  if  such  Intent  is  formed  at  the 
time  that  the  contents  are  discovered.    (State  v.  Hayes,  219.) 

4.  LARCENY— KNOWLEDGE  OP  OWNER  BY  FINDER.— If 
the  contents  of  a  pocketbook  found  by  a  person  are  such  as  to  fur- 
nish reasonable  means  of  identifying  the  owner,  this  is  equivalent 
to  actual  knowledge  of  such  owner  on  the  part  of  the  finder.  (State 
t.  Hayes,  219.) 

LEGISLATURE. 
LEGISLATURE— rOLICY  OF  LAW.— COURTS  do  not  deal 
with  the  policy  of  a  law.    That  is  a  question  for  the  legislature. 
(Lommen  v.  Minneapolis  Gaslight  Go.,  450.) 

Bee  Contracted  1.  2;  Courts,  2;  Police  Power,  3,  4. 

LIENS. 
LIENS  FOR  SERVICES.— One  who  takes,  keeps,  and  trains 
a  horse  under  contract  with  the  owner,  has  a  common-law  lien  for 
the  labor,  expense*  and  skill  bestowed.    (Scott  v.  Mercer,  188.) 

LIFE  TENANT. 
See  Estates,  l,  2. 

LIMITATIONS  OF  ACTIONS. 

1.  LIMITATION  OF  ACTIONS— ABSENCE  FROM  STATE  - 
TEMPORARY  VISITS.— A  debtor  who  has  removed  from  the  state 
and  who  occasionally  returns  and  visits  it  as  a  traveling  salesman, 
stopping  only  a  day  or  two  at  each  place,  cannot  include  the  time 
consumed  by  such  visits  in  the  time  covered  by  his  plea  of  the  stat- 
ute of  limitations,  although,  In  making  each  of  such  visits,  he  re- 
mains within  the  state  continuously  for  several  months.  (Weille  v. 
Levy,  600.) 

2.  LIMITATION  OF  ACTIONS  —  ABSENCE  FROM  STATE.— 
An  action  to  foreclose  a  mechanic's  lien,  not  barred  by  the  statute  of 
limitations  against  the  principal  debtor  by  reason  of  removal  from 
the  state  before  the  statute  has  fully  run,  and  constant  nonresidence 
thereafter,  is  not  barred  as  to  others  holding  Hens  upon  the  prem- 
ises who  have  been  residents  of  the  state  during  the  entire  period 
(Leeds  Lumber  Co.  v.  Haworth,  199.) 

3.  LIMITATION  OF  ACTIONS-ABSENCE  FROM  STATE  — 
TEMPORARY  VISITS.— One  who  removes  from  the  state  and  after- 
ward visits  it  as  a  traveling  salesman,  stopping  onlv  a  day  or  two 
In  each  place,  Is  not  within  the  state  within  the  meaning  of  the 
statute  of  limitations  although  on  each  of  such  visits  he  remains 
within  the  state  continuously  for  several  months.    (Weille  v.  Levy, 

OWi/ 

4.  BANKRUPTCY,  STATUTE  OF  LIMITATION  IN  ACTION 
BY  ASSIGNEE.— A  statute  providing  that  no  suit  shall  be  main- 
tained between  an  assignee  in  bankruptcy  and  a  person  claiming  an 
adverse  interest  touching  any  property  or  rights  of  property  trans- 
ferable to,  or  vested  in  such  assignee,  unless  brought  within  two 
years  from  the  time  when  the  cause  of  action  accrued  for  or  against 
such  assignee,  does  not  apply  where  no  adverse  claim  existed  prior 
to  the  adjudication  In  bankruptcy.  Therefore,  if  the  adverse  claim 
or  entry  was  not  made  until  after  such  adjudication,  the  assignee's 
right  of  action  is  not  barred  by  such  statute,  but  only  by  the  stat- 
ute of  limitations  applicable  to  like  actions  brought  by  other  Demons 
(Bowen  t.  Delaware  etc.  R.  R.  Co.,  667.)  persons. 
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5.  LIMITATIONS. IN  SUITS  TO  FORECLOSE  MORTGAGEa— 
Though  the  note  to  secure  which  a  mortgage  was  given  is  barred  by 
the  Maryland  statute  of  limitations,  the  mortgage  itself  may  still  be 
foreclosed.    (Demuth  v.  Old  Town  Bank,  322.) 

LIS  PENDENS. 

1.  LIS  PENDENS.— THE  OBJECT  of  lis  pendens  Is  not,  prlmar 
rlly,  notice,  but  to  hold  the  subject  of  the  suit,  the  res,  within  the 
power  of  the  court,  so  as  to  enable  it  to  pronounce  judgment  upon  it. 
(Brown  v.  Conn,  83.) 

2.  LIS  PENDENS— COMMON  LAW  AND  STATUTORY.— The 
common  law  of  lis  pendens  governs  in  all  cases  not  covered  by  a 
statute  upon  that  subject,  which  statute  is  clearly  Intended  to  be  sup- 
plemental to  the  common  law  and  not  to  repeal  it  (Brown  v.  Conn, 
83.) 

3.  LIS  PENDENS.— THE  PURCHASER  OP  A  TAX  CERTIFI- 
CATE, pending  a  suit  to  annul  it,  to  which  the  vendor  is  a  party, 
is  bound  by  the  judgment  therein,  although  no  notice  of  Us  pendens 
was  filed.    (Brown  v.  Conn,  83.) 

4.  LIS  PENDENS-FIL1NG  OP,  WHEN  UNNECESSARY- 
TAX  CERTIFICATE  OR  TITLE— BONA  FIDE  PURCHASER.  - 
The  filing  of  a  notice  of  lis  pendens  is  not  necessary  where  the  sub- 
sequent purchaser  has  actual  notice,  or  where  he  is  not  a  bona  fide 
purchaser;  and  the  purchaser  of  a  tax  certificate  or  a  tax  title  Is  not 
a  bona  fide  purchaser,  but  takes  the  title  subject  to  its  infirmities, 
especially  where  he  takes  it  without  legal  assignment.  (Brown  ▼. 
Colin,  83*.) 

5.  NOTICE.— LIS  PENDENS  is  notice  to  one  who  buys  timber 
standing  on  land  from  a  party  to  a  suit  of  the  rights  and  interest 
of  the  complainant  therein.  (Alliance  Trust  Co.  v.  Nettieton  Hart- 
ware  Co.,  531.) 

LOTTERIES. 

1.  CONSTITUTIONAL  LAW— LOTTERIES.— Laws  for  the  sup- 
pression of  lotteries  are  In  the  interest  of  the  morals  and  welfare  of 
the  people  of  the  state,  and  therofore  are  legitimate  exercises  of  Its 
police  powers.    (Ford  v.  State,  337. 

2.  CONSTITUTIONAL  LAW  — LOTTERY  TICKETS,  STAT- 
UTES PROHIBITING  POSSESSION  OF.— A  statute  making  it 
criminal  for  a  person  to  have  in  his  possession  any  ticket  slip,  Hs^ 
or  record  of  prizes  drawn  in  a  lottery,  or  any  record  of  any  lottery 
ticket,  or  anything  In  the  nature  thereof,  unless  for  the  purpose  of 
procuring  and  furnishing  evidence  of  violations  of  the.  law.  Is  con- 
stitutional, and  the  accused  cannot  escape  conviction  by  proving 
that  he  did  not  know  the  nature  and  use  of  the  prohibited  article* 
found  in  his  possession,  and  that  they  were  given  to  him  by  an- 
other roan,  to  be  delivered  to  a  third,  and  that  he  to  whom  they  were 
so  given  had  no  knowledge  that  they  were  in  any  way  connected 
with  the  lottery  business.  The  absence  of  guilty  knowledge  is,  un- 
der this  statute,  but  a  matter  for  the  consideration  of  the  court  In 
imposing  sentence  for  its  violation.    (Ford  v.  State,  337.) 

MANDAMUS. 
See  Judgment,  19. 

MANUFACTURING  OR  MECHANICAL  BUSINESS. 

See  Corporations,  1,  2. 

MARRIAGE  AND  DIVORCE. 
1.  MARRIAGE— RESTRICTIONS       UPON  —  PRESUMPTION  — 
BURDEN  OF  PROOF.— Restrictions  upon  marriage  or  remarriage  an 
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exceptional,  and  not  to  be  presumed,  and  one  relying  upon  such  re- 
striction has  the  burden  to  show  Its  existence.  (State  v.  Shattuck, 
036.) 

2.  MARRIAGE  FORBIDDEN  AFTER  DIVORCE— VALIDITY 
OF,  IF  CONTRACTED  OUTSIDE  OF  STATE.— One  divorced  in  one 
state  and  forbidden  by  the  statute  of  that  state  to  remarry,  may  re- 
marry in  another  state  whose  laws  contain  no  such  restriction,  and 
such  remarriage  must  be  recognized  as  valid  in  the  state  where  the 
divorce  was  obtained,  although  both  parties  to  the  remarriage  were 
residents  of,  and  domiciled  In,  the  latter  state  both  before  and  Im- 
mediately after  such  marriage  was  solemnized.  (State  v.  Shattuck, 
936.) 

3.  MARRIAGE  PROHIBITED  AFTER  DIVORCE— VALIDITY 
IF  ENTERED  INTO  OUTSIDE  OF  STATE.— If  a  statute,  silent  as 
to  marriage  outside  the  state,  prohibits  classes  of  persons  from  mar- 
rying generally,  or  from  Intermarrying,  or  declares  void  all  mar- 
riages not  celebrated  according  to  prescribed  forms,  it  has  no  effect 
upon  marriages,  even  of  domiciled  inhabitants,  entered  into  out  of  the 
state.  If  such  marriages  are  valid  by  the  international  law  of  mar- 
riage and  the  local  law  of  the  place  where  celebrated,  they  are  valid 
by  the  law  of  the  state  whose  statute  contains  such  restrictions. 
(State  v.  Shattuck,  936.) 

4.  MARRIAGE— VALIDITY  OF,  CONTRACTED  EXTRATER- 
RITORIALLY.— Parties  who  are  under  no  disability  by  International 
law  may  choose  their  place  of  marriage,  and,  if  the  marriage  Is 
valid  there,  It  is  valid  everywhere,  though  they  were  purposely  away 
from  home,  and  the  same  transaction  in  the  state  of  their  domicile 
would  not  have  constituted  a  valid  marriage.    (State  v.  Shattuck,  936.) 

5.  MARRIAGE  AFTER  DIVORCE. -STATUTES  PROHIBIT- 
ING marriage  after  divorce  are  not  extraterritorial  In  their  effect, 
unless  made  so  by  express  words  or  necessary  Implication.  (Stats 
y.  Shattuck.  936.) 

See  Officers,  5;  Perjury,  1,  2;  Wills,  L 

MARRIED   WOMEN   STATUTES. 
See  Husband  and  Wife.  2. 

MA8TER  AND  SERVANT. 

1.  MASTER  AND  SERVANT— SPECIAL  DANCER  AND  PROM- 
ISE  TO  REMOVE  IT— CONTRIBUTORY  NEGLIGENCE.— It  is  a 
general  rule  that  a  protest  by  an  employ^  against  continuing  in  the 
employment  of  the  master  because  of  some  special  rink  attending  it, 
a  promise  by  the  employer  to  remove  the  danger  within  a  reasonable 
time,  and  a  continuance  of  the  employment  in  consideration  of  such 
promise,  will  relieve  the  employ 6  from  the  charge  of  contributory 
negligence,  if  he  is  injured  because  of  the  danger  within  such  time. 
This  rule  does  not  apply  where  the  risk  Is  so  obvious,  Immediate, 
and  constant  that  serious  bodily  injury  is  likely  to  occur  from  a 
continuance  of  the  work,  for  it  is  then  negligence  to  rely  upon  such 
promise.    (Erdman  v.  Illinois  Steel  Co.,  66.) 

2.  MASTER  AND  SERVANT— NEGLIGENCE —DANGEROUS 
PLACE  TO  WORK. -A  master  is  bound  to  furnish  the  servant  a 
reasonably  safe  place  In  which  to  work,  considering  the  nature  of 
the  work.  He  Is  not  to  set  a  man  at  work  among  latent  and  ex- 
traordinary dangers,  of  which  the  employs  knows  nothing,  and  which 
he  cannot  ascertain  by  experience  or  observation.  (McMahon  v.  Ida 
Mining  Co..  117.) 

3.  MASTER  AND  SERVANT— NEGLIGENCE  —  DANGEROUS 
PLACE  TO  WORK.— If  a  "shift  boss"  in  a  mine,  whose  duty  It  to 
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to  direct  miners  where  to  work,  knows  of  a  concealed  danger  In  the 
mine,  such  as  an  nnezploded  blast  of  dynamite,  but  puts  a  miner, 
ignorant  of  such  danger,  at  work  in  the  place  where  such  danger  is 
concealed,  without  notifying  him  of  It,  and  the  miner  is  unable,  with 
ordinary  care,  to  ascertain  such  dangers,  the  master  Is  liable  for  an 
injury  to  the  miner  caused  by  an  explosion  of  the  blast  while  he  Is 
at  work  in  such  place,  although  his  own  act  caused  it  to  go  off,  as 
the  shift  boss  plainly  and  palpably  acted  in  the  capacity  of  master 
in  directing  the  miner  to  work  there.  (McMahon  v.  Ida  Mining  Co., 
117.) 

4.  MASTER  AND  SERVANT- PERSON AL  INJURY  TO  SER- 
VANT IN  PAPER  MILL— PROXIMATE  CAUSE— NEGLIGENCE- 
LIGHT.— If  an  old  and  much  worn  dynamo  belt  breaks,  thus  sud- 
denly extinguishing  the  electric  lights  of  a  papermill,  and  leaving  it 
in  complete  darkness,  with  no  temporary  lights  provided  for  such 
an  emergency,  though  of  frequent  occurrence  and  known  to  the 
company,  and  a  person  employed  as  a  'third  hand"  in  the  machine 
room  is  directed  by  the  machine  tender  to  pull  broken  paper  off  one 
of  the  presses,  while  such  room  Is  in  darkness,  but,  in  doing  so,  finds 
that  the  paper  is  choked  between  the  roll  and  the  "doctor,"  and,  in 
his  exertions  to  draw  out  the  choked  paper,  It  breaks,  and  he  at- 
tempts to  save  himself  from  falling  from  the  step  on  which  he  is 
standing  by  seizing  a  rod  or  lever  near  by,  but  fails  to  grasp  it,  by 
reason  of  the  absence  of  light,  and  Is  injured,  the  omission  of  the 
papermlll  company  to  exercise  reasonable  care  and  diligence  in 
keeping  the  room  lighted  in  the  night-time,  and  not  the  unexpected 
breaking  of  the  paper,  must  be  regarded  as  the  real,  efficient,  and 
proximate  cause  of  the  Injury,  and  tbe  company  Is,  therefore,  an- 
swerable for  It.    (Sawyer  v.  Rumford  Falls  etc.  Co.,  260.) 

5.  MASTER  AND  SERVANT— DEFECTIVE  MACHINERY  — 
NEGLIGENCE  OF  EMPLOYE  IN  CONTINUING  AT  WORK  AF- 
TER PROMISE  TO  REPAIR.— A  man  with  fourteen  years  of  expe- 
rience about  machinery,  and  who  is  employed  to  assist  in  sawing 
and  shearing  heated  bars  and  plates  of  iron  In  a  mill  where  such 
work  Is  done,  is  guilty  of  negligence,  to  the  point  of  recklessness, 
In  working  with  a  saw,  four  feet  in  diameter,  having  a  crack  In  it 
from  the  rim  two  or  three  inches  in  length,  and  running  at  a  speed 
of  seventeen  hundred  revolutions  a  minute,  where  he,  having  knowl- 
edge of  the  defect  and  notwithstanding  the  master's  promise  to  rem- 
edy It,  lets  the  saw  down  upon  large  bars  or  plates  of  iron  with  suf- 
ficient force  to  cut  them  in  two;  for  the  danger  of  the  saw  flying  to 
pieces  is  so  obvious,  immediate,  and  constant  that  the  employe"  is 
negligent  in  relying  upon  such  promise.  Therefore,  the  unsupport- 
ed testimony  of  such  an  employ^  that  he  did  not  know  of  the  ex- 
istence of  the  danger  is  not  sufficient  to  support  a  finding  of  the 
jury  that  he  neither  knew  nor  ought  to  have  known  of  it  (Erdman 
v.  Illinois  Steel  Co.,  66.) 

6.  MASTER  AND  SERVANT— DEFECTIVE  MACHINERY- 
ASSUMPTION  OF  RISK.— If  a  man  employed  to  assist  in  sawing 
and  shearing  heated  bars  and  plates  of  Iron  in  a  mill  where  such 
work  Is  done,  and  which  bars  and  plates  are  cut  by  a  circular  saw 
about  four  feet  in  diameter,  has  had  large  experience  with  machin- 
ery, has  worked  fourteen  years  in  the  mill,  and  four  years  in  oper- 
ating the  machine,  where  an  accident  occurs  to  him,  and  notices, 
before  going  to  work  on  the  day  of  the  accident,  that  the  saw  is 
cracked  for  two  or  three  Inches  from  the  outside,  and  asks  the  act- 
ing foreman  if  he  is  going  to  change  It,  who  promises  to  do  so  after 
one  heat  is  run  off.  he  must  be  presumed  to  have  assumed  the  risk 
of  going  to  work  with  the  saw  in  that  condition,  notwithstanding 
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his  own  testimony  that  he  went  to  work  because  the  foreman  said 
it  was  not  dangerous,  especially  where  it  is  plain  that  the  employe 
was  the  most  experienced  man  in  the  crew,  and  knew  more  about 
the  danger  than  the  foreman,  and  where  the  clear  inference  from 
all  the  evidence  is  that  he  did  not  rely  upon  the  judgment  of  any- 
body that  it  was  safe  to  proceed  with  the  work.  (Erdman  v.  Illinois 
Steel  Co..  66.) 

7.  MASTER  AND  SERVANT—  FELLOW-SERVANTS.— One  who 
is  engaged  with  another  in  the  same  employment  la  not  divested  of 
the  character  of  a  fellow-servant  by  the  mere  fact  that  he  has  au- 
thority to  direct  the  other  in  his  work.  (Hayes  v.  Colchester  Mills, 
915.) 

8.  MASTER  AND  SERVANT-FELLOW-SERVANTS-NEGLI- 
GENCE TOWARD  MINOR  EMPLOYES.— A  servant  engaging  in  a 
dangerous  employment  assumes  all  the  risks  ordinarily  incident 
thereto,  including  those  which  arise  from  the  negligence  of  a  fellow- 
servant.  A  minor,  though  a  child  of  tender  years,  is  within  the 
application  of  this  rule,  but,  in  his  case,  it  Is  modified  by  the  duty  of 
the  master  to  warn  him  of  the  perils  of  the  work  and  instruct  him 
how  to  avoid  them.    (Hayes  v.  Colchester  Mills,  915.) 

9.  MASTER  AND  SERVANT— NEGLIGENCE  OF  FELLOW- 
SERVANT.— If  an  employ^,  although  a  fellow-servant  of  an  injured 
employe,  is  charged  with  the  master's  duty  to  such  employe,  his 
failure  in  that  duty  is  the  negligence  of  the  master,  and  the  doc- 
trine of  fellow-servants  does  not  apply.  (Hayes  v.  Colchester  Mills, 
915.) 

10.  MASTER  AND  SERVANT— MINOR  EMPLOYES— NEGLI- 
GENCE OF  FELLOW-SERVANT.— If  a  servant,  acting  within  the 
scope  of  his  employment,  requires  his  minor  fellow-servant  to  per- 
form a  service  requiring  warning  and  instruction,  the  negligence  of 
such  servant  in  falling  to  give  such  instruction  and  warning  is  the 
negligence  of  the  master,  who  is  liable  therefor.  (Hayes  v.  Colchester 
Mills,  915.) 

11.  MASTER  AND  SERVANT— MINOR  EMPLOYES-NEGLI- 
GENCE OF  FELLOW-SERVANT.— If  a  fellow-servant,  acting  with- 
in the  sphere  of  his  own  duty,  requires  of  a  minor  employe  a  service 
outside  of  his  employment,  and  which  a  prudent  master  would  not 
have  imposed  upon  a  person  of  his  years,  strength,  and  judgment, 
the  master  Is  liable  for  the  consequence  of  the  improper  order. 
(Hayes  v.  Colchester  Mills,  915.) 

12.  MASTER  AND  SERVANT— MINOR  EMPLOYES  —  CAPA- 
CITY.—If  a  minor  employe  is  engaged  to  do  such  work  as  is  suited 
to  his  capacity,  it  Is  for  the  Jury  to  determine  whether  the  work  re* 
quired  of  him  was  within  or  beyond  his  capacity;  and  If  the  service 
was  beyond  his  capacity,  and  so  outside  the  scope  of  his  employment, 
he  did  not  assume  the  risks  attendant  upon  It.  (Hayes  v.  Colchester 
Mills,  915.) 

13.  MASTER  AND  SERVANT-MINOR  EMPLOYES.— It  is  the 
duty  of  one  who  employs  an  Immature  and  inexperienced  person  for 
a  dangerous  service  to  explain  to  him  the  perils  of  the  work,  and 
instruct  him  how  to  avoid  them;  but  the  giving  of  proper  instructions 
will  not  relieve  an  employer  from  liability  to  a  child,  if  the  work 
required  of  him  was  not  within  the  scope  of  his  employment  and  not 
such  as  ought  to  have  been  required  of  a  person  of  bis  capacity. 
(Hayes  v.  Colchester  Mills.  915.) 

14.  MASTER  AND  SERVANT— MINOR  EMPLOYES— BURDEN 
OF  PROOF.— In  an  action  by  a  minor  employe  to  recover  for  injury 
received  through  the  negligence  of  his  master  In  falling  to  properly 
Instruct  him,  the  burden  of  proof  is  upon  the  employe  to  show  that  the 
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master  failed  to  give  him  such  Instructions.  Although  the  trial  court 
falls  to  enforce  this  rule,  objection  to  its  action  cannot  be  made 
available  for  the  first  time  on  appeal.  (Hayes  v.  Colchester  Mills, 
915.) 

15.  MASTER  AND  SERVANT— VOLUNTEER  ASSISTING  SER- 
VANTS, LIABILITY  OF*  MASTER  TO.— One  who  voluntarily  assists 
the  servants  of  another  with  or  without  their  request,  and  is  Injured 
by  their  negligence,  cannot  recover  of  their  employer  therefor.  He 
and  they  are  to  be  treated  as  fellow-servants.  (Railroad  v.  Ward, 
848.) 

16.  MASTER  AND  SERVANT.  THIRD  PERSONS  ASSISTING 
SERVANT,  WHEN  NOT  DEEMED  MERE  VOLUNTEERS.— If  one 
Is  interested  in  the  work  being  done  by  the  employe's  of  another,  and, 
at  their  request,  or  with  their  consent,  undertakes  to  assist  them,  he 
does  not  do  so  at  his  own  risk,  and,  if  Injured  by  their  carelessness, 
their  employer  is  answerable.    (Railroad  v.  Ward,  848.) 

17.  TORTS— INDUCING  DISCHARGE  OP  EMPLOYE-ACTION- 
ABLE WRONG— Merely  to  induce  another  to  leave  an  employment 
or  to  discharge  an  employe^  by  persuasion  or  argument,  however 
whimsical,  unreasonable,  or  absurd,  is  not  In  and  of  itself  unlawful; 
but  to  Intimidate  an  employer,  by  threats  of  such  a  character  as  to 
produce  this  result,  and  thereby  cause  him  to  discharge  an  em- 
ploye", whom  he  desires  to  retain,  and  would  retain  except  for  such 
unlawful  threats,  is  an  actionable  wrong.  (Perkins  v.  Pendletom, 
252.) 

18.  DAMAGES— ACTION  FOR  PROCURING  DISCHARGE  OP 
EMPLOYE.— A  person  is  liable  In  damages  for  inducing,  by  threats 
or  other  unlawful  means,  an  employer  to  discharge  his  employe 
even  when  the  terms  of  the  contract  of  service  are  such  that  the 
employer  may  do  this  at  his  pleasure,  without  violating  any  legal 
right  of  the  employe.    (Perkins  v.  Pendleton,  252. 

19.  MASTER  AND  SERVANT— HAZARDOUS  EMPLOYMENT- 
EVIDENCE.— If  the  mere  description  of  a  service  shows  it  to  be 
hazardous,  other  evidence  of  its  character  is  not  necessary.  (Hayes 
t.  Colchester  Mills.  015.) 

See  Contracts,  24. 

MAXIMS. 

1.  MAXIMS.— A  party  cannot  take  advantage  of  his  own  wrong. 
(Holland  v.  Duluth  Iron  etc.  Co..  480.) 

2.  MAXIMS.— IN  EQUITY,  that  will  be  considered  done  which 
ought  to  be  done.    (Holland  v.  Duluth  Iron  etc.  Co.,  480.) 

MECHANIC'S  LIEN. 

1.  MECHANIC'S  LIEN.  ARCHITECT,  WHEN  ENTITLED  TO. 
An  architect  Is  entitled  to  a  Hen  for  his  services  upon  a  building  for 
supervising  the  work  of  construction,  but  not  for  preparing  plans 
and  specifications.    (Mitchell  v.  Packard,  404.) 

2.  MECHANIC'S  LIEN,  WHO  NOT  ENTITLED  TO.— One  em- 
ployed  by  the  month  to  do  such  work  as  his  employer  may  require. 
and  who,  In  pursuance  of  such  employment,  does  work  some  of 
which  Is  of  a  character  for  which  a  lien  might  be  asserted  and  the 
balance  of  a  different  character,  Is  not  entitled  to  any  lien.  Where 
llenable  and  nonlienable  items  are  included  in  one  contract  for  a 
specified  sum,  or  are  made  the  basis  of  a  lumping  charge,  so  that 
It  cannot  be  seen  from  the  contract  or  account  what  properly  is 
charged  to  each,  the  benefit  of  the  mechanics'  lien  law  Is  lost. 
(Getty  v.  Ames,  835.) 

3.  MECHANICS'  LIENS  —  ACCOUNT  —  ONE  OHARGE  FOR 
GROUP  OF  ITEMS.— An  account  filed  to  obtain  a  mechanic's  lien 
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Is  not  open  to  the  objection  that  It  contains  a  "lumping  charge," 
although  it  contains  but  one  charge  for  a  group  of  items,  provided 
such  group  consists  of  items  which  are  proper  subjects  for  a  lien 
and  the  contract  under  which  they  were  furnished  named  one  price 
for  the  whole  of  such  group.  (Mitchell  Planing  Mill  Co.  v.  Allison, 
644.) 

4.  MECHANICS'  LIENS-DATE  OF  ITEMS.— A  mechanic's 
lien  account  Is  good  and  valid,  although  no  date  is  set  opposite 
each  Item  therein,  if  It  appears  therefrom  that  all  of  the  items 
were  furnished  wHhin  the  time  required  by  law  and  between 
named  dates.    (Mitchell  Planing  Mill  Co.  v.  Allison,  544.) 

5.  MECHANICS'  LIENS— PRICE  OF  MATERIALS.— The  price 
agreed  upon  for  materials  furnished  between  a  subcontractor  and 
the  contractor  for  a  building  is,  prima  facie,  the  reasonable  value 
thereof.    (Mitchell  Planing  Mill  Co,  v.  Allison,  544.) 

6.  MECHANICS'  LIENS— ACCOUNT.— A  just  and  true  account 
of  a  mechanic's  lien  demand  is  required  whether  filed  by  an  original 
or  a  subcontractor,  but  it  need  not  have  the  definiteness  of  a  plead- 
ing to  be  valid.    (Mitchell  Planing  Mill  Co.  v.  Allison,  544.) 

7.  MECHANIC'S  LIEN.— A  NOTICE  OR  CLAIM  OF  A  ME- 
CHANIC'S LIEN  MUST  STATE,  either  directly  or  by  necessary 
Inference,  the  name  of  the  person  to  whom  the  claimants  furnished 
material  or  for  whom  they  performed  the  labor,  otherwise  no  lien 
can  be  enforced.    (Getty  v.  Ames,  835.) 

8.  MECHANICS'  LIENS— "ACCOUNT"— WHAT  MUST  CON- 
TAIN—EVIDENCE.— The  account  which  the  Missouri  mechanic's 
lien  law  requires  to  be  filed  to  obtain  a  lien  Is  such  a  statement  of 
the  claim  as  fairly  apprises  the  landowner  and  the  public  of  the 
nature  and  amount  of  the  demand  asserted  as  a  lien;  and  it  may 
consist  of  one  or  more  items.  It  may  be  all  on  one  side  or  mutual, 
but  it  must  disclose  on  Its  face  that  the  demand  is  within  the  terms 
of  tbe  lien  law  and  the  affidavit  required  to  verify  the  account  may 
be  considered  to  ascertain  the  sufficiency  of  the  latter.  (Mitchell 
Planing  Mill  Co.  v.  Allison,  544.) 

9.  MECHANICS'  LIENS.— PLEADINGS  in  mechanics'  lien  cases 
are  governed  by  the  general  code  of  practice,  except  In  those  par- 
ticulars covered  by  such  lien  law,  and  the  landowner  may  require 
aueh  definiteness  of  statement  in  such  actions  as  the  code  demands 
In  other  actions  to  collect  accounts.  (Mitchell  Planing  Mill  Co.  v. 
Allison,  544.) 

MEDICAL  AID  FOR  EMPLOYES. 
Bee  Railroad  Companies,  19-22. 

MINES  AND  MINING. 
See  Corporations,  2. 

MINORS. 
See  Officers,  6,  7. 

MORTGAGE. 

1.  AN  ASSIGNMENT  OF  A  MORTGAGE  IS  A  CONVEYANCE 
within  the  meaning  of  the  statutes  of  Massachusetts,  and  must, 
therefore,  be  recorded,  to  charge  subsequent  purchasers  with  notice 
thereof.    (Swasey  v.  Emerson,  3(58.) 

2.  MORTGAGE,  ASSIGNMENT  OF.— BY  AN  INDORSEMENT 
OF  A  PROMISSORY  NOTE  to  a  bona  fide  purchaser  he  acquires 
tbe  benefit  of  the  lien  of  a  mortgage  to  the  same  extent  as  though 
be  bad  been  named  therein  as  mortgagee,  though  the  public  records 
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afford  no  evidence  of  the  transfer  of  the  note.    (Demuth  v.  Old  Tows 
Bank,  322.) 

3.  MORTGAGE&-FORBCLOSURR-FRAUD  AS  DEFENSE.— 
If,  In  an  action  for  foreclosure,  the  mortgagee  can  show  a  prima 
facie  right  to  recover  on  the  face  of  the  Instrument  without  reveal- 
ing fraud  in  the  transaction,  the  mortgagor  Is  not  permitted  to 
plead  or  show  as  a  defense  Jbls  own  and  the  mortgagee's  fraudu- 
lent intention,  and  tnat  the  mortgage  was  made  without  consider- 
ation and  to  defraud  creditors.    (Barwick  v.  Moyse,  512.) 

4.  MORTGAGE.— A  RELEASE  BY  A  MORTGAGEE  AFTER 
ASSIGNING  THE  NOTE  to  secure  which  the  mortgage  was  given  la 
valid  as  in  favor  of  one  who  had  no  notice  of  such  assignment, 
though  both  the  note  and  the  mortgage  were  In  the  hands  of  the 
assignee.  He,  by  failing  to  place  his  title  on  record,  made  It  possi- 
ble for  the  mortgagee  to  execute  a  release  which  apparently  freed 
the  property  from  the  mortgage,  and  an  innocent  purchaser  relying 
upon  the  release  must  be  protected.    (Swasey  v.  Emerson,  868.) 

5.  MORTGAGE,  RELEASE  OF  AFTER  THE  TRANSFER  OF 
NOTE  BY  THE  MORTGAGEE.— If  a  mortgagee  has  Indorsed  the 
note  secured  by  the  mortgage  to  a  bona  fide  purchaser,  such  mort- 
gagee Is  not  authorized  to  afterward  release  the  mortgage,  and 
though  he  has  a  conveyance  from  the  mortgagor  and  produces  a 
note  which  he  represents  to  be  the  one  secured  by  the  mortgage, 
and  states  that  it  has  been  fully  paid,  and  is  thereby  enabled  to  sell 
the  property  subject  thereto  to  an  Innocent  purchaser,  the  lat- 
ter acquires  title  subject  to  the  prior  assignment  of  the  mort- 
gage by  the  indorsement  of  the  note,  though  such  assign- 
ment is  not  of  record.  The  assignee  is  not  prejudiced  by  the  subse- 
quent fraudulent  acts  of  the  mortgagee  In  which  he  does  not  par- 
ticipate. This  is  especially  true  where  a  comparison  of  the  note 
produced  with  the  note  described  in  the  mortgage  must  show  that 
there  is  substantial  difference  In  their  terms,  and  therefore  that  the 
note  in  the  possession  of  the  mortgagee  cannot  be  the  one  secured  by 
the  mortgage.    (Demuth  v.  Old  Town  Bank,  322.) 

See  Covenants,  2;  Fraudulent  Conveyances;  Husband  and  Wife,  1; 
Insurance,  16,  17;  Laches;  Limitations  of  Actions,  5;  Surety- 
ship, 4. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS,  POWER  OF  TO  DECLARE 
WHAT  ARE  NUISANCES.— A  municipal  corporation  has  no  power 
to  declare  a  particular  use  of  property  a  nuisance,  unless  such  use 
comes  within  the  common  law  or  the  statutory  idea  of  a  nuisance, 
though  its  charter  purports  to  confer  upon  it  power  to  prevent  and 
restrain  nuisances  and  to  declare  what  shall  constitute  a  nuisance. 
(Grossman  v.  Oakland,  832.) 

2.  A  MUNICIPAL  ORDINANCE  PROHIBITING  THE  BUILD- 
ING OF  ANY  FENCE  along  the  side  of  any  railroad  within  that 
part  of  the  municipality  which  was  laid  out  in  lots  and  blocks,  and 
that  any  fence  so  built  Is  a  nuisance,  Is  void.  (Grossman  v.  Oak- 
land, 832.) 

3.  TAXATION—LICENSES-ORDINANCES.— An  ordinance  im- 
posing a  reasonable  license  tax  upon  each  car  operated  by  a  street 
railway  company,  and  also  imposing  a  fine  upon  such  company  for 
operating  its  cars  without  having  paid  such  license  tax,  Is  valid. 
(Springfield  v.  Smith.  569.) 

4.  TAXATION— MUNICIPAL   EXEMPTION— CONSTRUCTION 
OF    ORDINANCES— STREET    RAILWAYS.— Municipal    exemption 
of  a  street  railway  from  taxation  cannot  be  extended  by  construc- 
tion beyond  the  plain  terms  of  the  grant,  and  ordinances  containing 
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such  exemption  are  to  be  strictly  construed  against  the  company 
and  in  favor  of  the  public.    (Springfield  v.  Smith,  569.) 

5.  TAXATION— LICENSE  TAX— RIGHT  OP  MUNICIPALITY 
TO  EXACT— CONSTRUCTION  OF  ORDINANCE.— In  construing  an 
ordinance  of  a  city  conferring  upon  a  company  authority  to  con- 
struct and  operate  a  street  railroad,  the  right  to  exact  license  fees 
will  not  be  denied  simply  because  it  has  not  been  expressly  reserved, 
and  if  the  contract  between  the  city  and  the  company  does  not  in 
terms  dispense  with  the  payment  of  a  license,  the  rights  of  the  lat- 
ter are  not  Impaired  by  a  subsequent  ordinance  requiring  such  pay 
ment,    (Springfield  y.  Smith,  569.) 

6.  JUDGMENTS— COLLATERAL  ATTACK— MUNICIPAL  IN- 
DEBTEDNESS.— Obtaining  a  judgment  against  a  municipality  is 
not  the  creation  of  a  debt  against  It  within  the  meaning  of  a  consti- 
tutional provision  fixing  a  limit  to  the  Indebtedness  which  the  mu- 
nicipality may  incur.  Such  Judgment  is  merely  conclusive  evidence 
of  a  pre-existing  debt  at  the  time  of  its  rendition,  and,  if  such  debt 
was  In  excess  of  such  constitutional  limit,  that  was  matter  of  de- 
fense to  be  Interposed  in  the  suit  In  which  the  judgment  was  ren- 
dered; and,  If  not  so  interposed,  it  Is  waived  and  cannot  be  made  the 
basis  of  a  collateral  attack  on  the  judgment.  (Bdmundson  v.  Inde- 
pendent School  Dlst.,  224.) 

See  Arrest,  2;  Judgment,  20;  Taxation,  4. 

NEGLIGENCE. 

1.  NEGLIGENCE,  ACTION  IN  A  SUDDEN  EMERGENCY.— If 
one  who  Is  confronted  with  a  sudden  emergency  uses  his  judgment 
his  employer  is  not  liable,  though,  from  error  In  such  judgment,  In- 
jury Is  inflicted  on  another.  (Blttner  v.  Orosstown  Street  Ry.  Oo., 
588.) 

2.  NEGLIGENCE  —  ERROR  OP  JUDGMENT  IN  SUDDEN 
EMERGENCY.— If  a  boy  runs  suddenly  in  front  of  an  electric  street 
railway  car  and  is  struck  by  it,  the  railway  corporation  is  not  liable 
for  the  subsequent  error  of  judgment  on  the  part  of  the  motorman 
In  charge  of  the  car  in  reversing  Its  movement,  whereby  the  boy  is 
again  run  over.    (Bittner  v.  Crosstown  Street  Ry.  Co.,  588.) 

See  Master  and  Servant;  Railroad  Companies.  1,  11;  Shipping,  1-8. 

NEGOTIABLE  INSTRUMENT& 

1.  NEGOTIABLE  INSTRUMENTS,  WHAT  ARE  NOT.— Certifi- 
cates of  stock,  even  when  indorsed  in  blank  for  the  purpose  of  au- 
thorizing the  making  of  an  instrument  of  transfer  over  the  signa- 
ture, are  not  negotiable  securities.    (O'Herron  v.  Gray,  411.) 

2.  NEGOTIABLE  INSTRUMENTS— DELIVERY.— If  notes  airs 
delivered  to  a  third  person,  by  consent  of  the  maker  and  payee,  with 
directions  by  the  maker  to  deliver  them  to  the  payee  whenever  called 
for,  this  is  a  good  and  sufficient  delivery.  (School  District  v.  Sheid- 
ley,  576.) 

3.  NEGOTIABLE  INSTRUMENTS— CONSIDERATION.— A  note 
promising  to  pay  a  school  district  a  certain  sum  of  money  for  the 
establishment  of  a  library  is  not  without  sufficient  consideration 
merely  because  the  maker  receives  no  benefit  or  value  moving  from 
the  beneficiary  to  himself.  The  consideration  for  the  note  is 
sufficient  if  the  beneficiary  expends  money  or  Incurs  liability 
in  reliance  thereon  and  In  furtherance  of  the  establishment  of  a 
library,  nor  does  the  insanity  of  the  maker  of  the  note  subsequent 
to  its  execution,  and  after  its  liabilities  are  incurred,  affect  or 
destroy  the  consideration.    (School  District  v.  Sheidley,  576.) 

am.  St.  Rxp.,  Vol.  LX.- 
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4.  NEGOTIABLE  INSTRUMENTS— CO  NSIDEK  ATI  ON- PUB- 
LIC POLICY.— The  fact  that  a  board  of  education,  In  the  exercise 
of  its  official  discretion,  regulates  its  action  in  establishing  a  library 
to  some  extent  with  reference  to  the  amount,  value,  and  character 
of  voluntary  contributions,  whether  made  or  promised,  does  not  ren- 
der its  action  void  as  against  public  policy,  and  the  fact  that  Its  ac- 
tion la  regulated  to  some  extent  by  the  voluntary  contribution  of 
a  note,  does  not  render  the  latter  void  as  tending  to  unduly  influence 
such  action.    (School  District  v.  Sheldley.  576.) 

5.  NEGOTIABLE  INSTRUMENTS—CONSIDERATION— PROM- 
ISE TO  MAKE  GIFT.— A  note  executed  by  a  private  individual  lo- 
an incorporated  college  as  an  endowment,  and  to  aid  it  in  the 
accomplishment  of  the  defined  purposes  for  which  it  is  incorporated 
Is  based  upon  a  sufficient  consideration.  (Irwin  v.  Lombard  Univ., 
727.) 

6.  NEGOTIABLE  INSTRUMENTS-CONSIDERATION.— EVI- 
DENCE that  the  maker  of  a  note  was  a  man  of  great  wealth  is  In- 
admissible upon  the  sole  issue  of  want  of  consideration,  but  if  one 
defense  is  that  such  maker  was  Insane  at  the  time  of  making  the 
note,  large  in  amount,  evidence  of  his  moderate  means  is  admissible 
in  rebuttal  as  bearing  upon  his  legal  capacity.  (School  District  v. 
Sheldley,  57a) 

7.  NEGOTIABLE   INSTRUMENTS  VOID    FOR   FRAUD.-One 
who  Is  ignorant  of  the  contents  of  a  note  from  inability  to  read, 
and  who  signs  it  without  intending  to,  is  not  bound  unless  charge- 
able with  negligence  in  not   ascertaining  its  character.    (Green  v. 
Wilkie,  184.) 

8.  NEGOTIABLE  INSTRUMENTS  —  WHEN  VOID  FOR 
FRAUD— INNOCENT  PURCHASER.— An  illiterate  person,  who  Is 
fraudulently  induced  to  sign  a  note  and  mortgage  for  a  large  sum, 
supposing  that  he  is  signing  a  lease  and  note  for  a  much  smaller 
sum  to  a  different  payee  is  not  liable  on  the  mortgage  note  in  the 
hands  of  an  Innocent  purchaser,  unless  he  Is  guilty  of  negligence  in 
signing  it.  In  such  case,  the  note  has  never  had  an  existence,  in  the 
sense  of  the  minds  of  the  parties  meeting,  to  give  it  validity,  an<1 
such  maker  cannot  be  deemed  to  have  been  a  party  to  it.  (Green  v. 
Wilkie,  184.) 

9.  NEGOTIABLE  INSTRUMENTS— DEFENSE-COMAKER  AS 
PRINC1PAL-PAROL  PROOF  OF  SURETYSHIP.— if  a  person  signs 
a  note  as  maker,  but  is,  in  fact,  a  surety,  and  there  is  nothing  on  the 
face  of  the  note  to  show  his  true  relation,  he  will  be  treated  ami  con- 
sidered as  a  principal,  with  respect  to  all  who  have  no  notice  of  the 
suretyship;  but,  whenever  it  is  material  in  his  defense  to  an  action 
against  him  on  the  note,  he  may  aver,  and  prove  by  parol  evidence, 
that  he  made  the  note  merely  as  surety,  without  consideration,  and 
that  such  fact  was  known  to  the  plaintiff  before  the  equities,  through 
which  such  evidence  became  admissible,  arose.  (Gillett  v.  Taylor, 
890.) 

10.  NEGOTIABLE  INSTRUMENTS  —  DEFENSE— PROOF  BY 
PAROL,  THAT  COMAKER  WAS  ONLY  A  SURETY.— In  a  suit  on 
a  promissory  note,  It  is  competent  for  one  of  two  makers  to  aver 
affirmatively  in  his  answer,  and  to  prove  by  parol,  that  he  signed 
the  note  as  surety,  and  that  he  was  discharged  by  an  extension  of 
time,  granted,  without  his  knowledge  or  consent,  to  the  principal 
debtor  by  the  payee,  who  had  knowledge  that  one  maker  was  merely 
surety  for  the  other.  It  is,  therefore,  error  to  exclude  such  evidence, 
as  It  does  not  vary  the  terms  of  a  written  contract  or  change  Its 
legal  effect.  The  rights  of  a  surety  arise  out  of  the  circumstances 
of  the  case,  and  do  not  depend  upon  the  written  instrument.  (Gillett 
v.  Taylor,  890.) 
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1L  NEGOTIABLE  INSTRUMENTS  —  MAKER'S  INDORSE- 
MENT OF  NOTE  PAYABLE  TO  HIS  OWN  ORDER.— A  note  pay- 
able  to  the  order  of  the  maker  Is  incomplete  in  its  execution  until  it 
la  indorsed  by  him  and  delivered  to  another  for  value.  It  is  then* 
in  legal  effect,  payable  to  the  bearer,  and  the  maker  is  liable  only  as 
maker,  without  demand  and  notice.  He  is  not  liable  as  an  indorser. 
(Ewan  v.  Brooks-Waterfleld  Co.,  719.) 

32.  NEGOTIABLE  INSTRUMENTS— EFFECT  OF  INDORSE- 
MENTS WHERE  PAPER  IS  FOR  MAKER'S  ACCOMMODATION. 
Neither  the  order  in  which  names  appear  on  the  back  of  commercial 
paper,  nor  the  order  in  point  of  time  in  which  they  were  placed  there, 
Is  conclusive  of  the  relation  of  the  parties  to  the  paper,  or  to  each 
other,  or  of  the  liability  incurred,  where  the  paper  is  for  the  accom- 
modation of  the  maker.    (Ewan  v.  Brooks-Waterfleld  Co.,  719.) 

13.  NEGOTIABLE  INSTRUMENTS  —  IRREGULAR  INDORSE- 
MENTS— PAROL  EVIDP:NCE.— A  third  person's  indorsement  on  the 
back  of  a  note  payable  to  the  maker's  order  belongs  to  that  class 
known  as  irregular  or  anomalous  indorsements,  whose  obligation  de- 
pends upon  the  agreement  of  the  parties,  and,  being  ambiguous  in 
that  respect,  parol  evidence  is  admissible  to  show  the  terms  of  the 
agreement  as  actually  made  by  the  parties,  or  other  facts  showing 
their  intention  at  the  time.    (Ewan  v.  Brooks-Waterfleld  Co.,  719.) 

14.  NEGOTIABLE  INSTRUMENTS— IRREGULAR  INDORSE- 
MENTS—EFFECT.— Neither  the  indorsement  of  the  maker's  name 
on  the  back  of  a  note  payable  to  his  own  order  to  compiete  its  exe- 
cution, nor  that  of  a  third  person  in  blank  before  or  at  the  time  of 
its  execution  and  delivery,  constitutes  a  regular  Indorsement  of  com- 
mercial paper.  Neither  does  it  create  the  contract  arising  from  a 
regular  indorsement  in  blank,  the  terms  of  which  are  distinctly  de- 
fined by  law,  and  which  cannot,  therefore,  be  varied  by  parol.  (Ewan 
y.  Brooks-Waterfleld  Co.,  719.) 

15.  NEGOTIABLE  INSTRUMENTS  — THIRD  PERSON'S  IN- 
DORSEMENT OF  NOTE  PAYABLE  TO  MAKER'S  ORDER.— When 
the  name  of  a  third  person  appears  in  blank  on  the  back  of  a  nego- 
tiable promissory  note,  at  the  time  it  takes  effect,  his  undertaking 
rests  upon  the  consideration  which  supports  the  note.  It  is,  there- 
fore, presumed  that  he  intended  to  be  liable  as  surety  for  Its  payment, 
and  he  is  answerable  accordingly,  unless  he  can  show  that  there  was 
a  different  agreement  or  understanding  between  the  parties,  which 
It  is  competent  for  him  to  do.    (Ewan  v.  Brooks-Waterfleld  Co.,  719.) 

10.  A  BONA  FIDE  PURCHASER  OF  PROPERTY  FROM  ONE 
WHO  HAS  STOLEN  or  embezzled  it  acquires  no  title,  unless  it 
consists  of  negotiable  securities.    (O'Herron  v.  Gray,  411.) 

17.  NEGOTIABLE  INSTRUMENTS— JUDGMENT  BY  DEFAULT 
AGAINST  AGENT  OF  INDORSER.— If  a  note  sued  on  is  indorsed 
**S.  by  G."  and  the  action  Is  dismissed  as  to  "S."  and  Judgment  taken 
by  default  against  the  makers  and  "G.,"  the  judgment  as  to  the  lat- 
ter is  erroneous.    (Albany  etc.  Co.  v.  Merchants'  Nat.  Bk.,  178.) 

18.  NEGOTIABLE  INSTRUMENTS-PLEADING.— A  complaint 
on  a  note  signed  "J.  E.  Stafford,  Pres.,  J.  Zapf,  Mgr.,  Albany  Furni- 
ture Co.,"  alleging  that  the  note  sued  on  is  the  joint  note  of  the  par- 
ties, while  the  note  recites  that  "we  promise  to  pay,"  states  a  cause  of 
action  against  Stafford  and  Zapf  as  individuals.  (Albany  etc.  Co.  v. 
Merchants'  Nat.  Bk.,  178.) 

See  Fraud,  5;  Husband  and  Wife,  13;  Mortgage,  2,  4. 

NEW    TRIAL. 
NEW  TRIAL— STAY  OF  PROCEEDINGS.— The  entry  of  a  mo- 
tion for  a  new  trial  does  not  operate  as  a 'stay  of  proceedings  during 
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the  time  of  the  pendency  of  the  motion.    (Milwaukee  B.  &  M. 
r.  Nlexerowski,  07.) 

NON-APPEALABLE  ORDER. 

See  Appeal,  1,  2. 

NOTICE. 
NOTIOB— DEED    AS— PURCHASER    OF    TIMBER.— A    re- 
corded deed  is  notice  of  the  title  of  the  owner  of  land  to  one  Who 
buys  timber  standing  thereon  from  another,  although  the  latter  la 
In  possession.    (Alliance  Trust  Co.  v.  Nettleton  Hardware  Co.,  631.) 

Bee  Insurance,  14;  Lis  Pendens,  6. 

NUISANCE. 
See  Municipal  Corporations,  1,  2. 

OATH. 
See  Trial,  7,  8. 

OFFICERS. 
L  OFFICIAL  BONDS-LIMIT  OF  LIABILITY.-If  an  appoint- 
ment  to  office  is  for  a  definite  period  fixed  by  law,  a  recital  of  that 
term  in  the  officer's  bond  is  not  necessary  to  limit  the  effect  of  the 
general  words  therein,  which  in  themselves  would  indicate  a  con- 
tinuing liability.    (First  Nat  Bk.  v.  Briggs,  922.) 

2.  OFFICIAL  BONDS— LIABILITY— EXTENT  OF.— If  a  definite 
period  of  appointment  to  office  is  recited  in  the  condition  in  the  offi- 
cer's official  bond,  the  obligation  thereof  cannot  be  extended  beyond 
that  period  by  any  subsequent  general  words.  (First  Nat  Bk.  ▼. 
Briggs,  922.) 

3.  OFFICIAL  BONDS— LIABILITY,  WHEN  TERMINATES.— 
The  bond  of  a  cashier  of  a  bank  conditioned  for  the  faithful  discharge 
of  his  duties  as  cashier  forever,  so  long  as  he  shall  occupy  such  posi- 
tion, is  in  force  and  extends  but  one  year  when  given  soon  after  his 
first  election,  which  was  for  the  ensuing  year,  and  he  was  there* 
after  re-elected  annually,  and  a  by-law  of  the  bank  provided  that  he 
should  be  appointed  to  hold  his  office  during  the  pleasure  of  the  board 
of  bank  directors.    (First  Nat.  Bk.  v.  Briggs,  922.) 

4.  OFFICIAL  BONDS— WANT  OF  SEAL-VALIDITY.— An  in. 
strument  in  the  form  of  an  official  bond,  though  without  a  seal,  Is  a 
valid  contract  obligation,  if  executed  upon  a  sufficient  consideration 
and  delivered  to  take  effect  as  security.  (First  Nat  Bk.  v.  Briggs, 
922.) 

5.  OFFICERS— DEPUTY  CLERK— MINISTERIAL  ACT.— The 
act  of  a  deputy  county  clerk  in  taking  an  affidavit  of  an  applicant, 
and  in  granting  a  marriage  license,  although  he  has  the  right  to  in- 
quire Into  the  status  of  the  parties  and  their  eligibility  to  intermarry, 
is  purely  ministerial  and  not  judicial  in  its  character.  (Harkreader 
v.  State,  40. 

6.  OFFICERS— MINOR  AS  DEPUTY.— Under  the  Texas  statute, 
the  duties  of  a  county  clerk  and  of  his  deputy  are  purely  ministerial 
in  their  nature,  and  a  minor  can  receive  the  appointment  and  per- 
form the  duties  required  of  such  deputy,  including  the  administering 
of  oaths  and  the  taking  of  affidavits  of  like  validity  as  if  such  acts 
were  performed  by  the  clerk  in  person.    (Harkreader  v.  State,  40.) 

7.  OFFICERS-MINOR  DEPUTY.— In  the  absence  of  constitu- 
tional provision  or  statute  prescribing  the  qualifications  of  a  deputy 
county  clerk,  a  minor  is  eligible  to  appointment  to  such  deputyshlp, 
and  he  is  competent  to  perform  all  ministerial  duties  for  his  prin-, 
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cipal,  and  also  to  administer  oaths  and  take  affidavits,  and  perform 
all  such  like  official  acts  as  may  be  legally  performed  by  his  principal 
in  person.   (Harkreader  v.  State,  40.) 

See  Process,  1-6. 

OFFICIAL  BONDS. 
See  Officers,  1-4. 

PARENT  AND  CHILD. 
PARENT  AND  CHILD.— A  father  is  not  liable  for  the  board 
of  his  minor  son  who  voluntarily  elects  to  leave  him  and  to  go  and 
live  with  his  mother,  who  has  been  divorced  from  the  father;  and 
her  second  husband  cannot  maintain  an  action  for  such  board,  where 
he  has  not  communicated  with  the  father  and  Indicated  that  he  ex- 
pected to  be  compensated  by  him.    (Foes  v.  Hartwell,  366.) 

PARTIES. 

See  Assignment  for  Benefit  of  Creditors,  2;  Executors  and  Admin- 

istrators,  8;  Judgment,  23;  Railroad  Companies,  5. 

PARTITION. 

1.  PARTITION  —  WATERS  —  IMPROVEMENTS.— Part  owners 
of  a  water  power  cannot  be  compelled  to  contribute  to  the  building 
of  weirs  at  great  expense,  or  to  making  valuable  Improvements  to 
facilitate  the  apportionment  of  the  water,  and  thus  enable  a  parti- 
tion in  kind  by  allotment  of  the  water.     (Brown  v.  Cooper,  190.) 

2.  PARTITION— WATERS— JURISDICTION.— In  a  suit  to  par- 
tition water  power,  it  is  beyond  the  power  of  the  court  in  approv- 
ing the  recommendation  of  referees  to  decree  the  appointment  of 
an  inspector  or  supervisor,  to  divide  the  water,  keep  up  weirs,  and 
otherwise  superintend  the  property  for  the  joint  benefit  of  the  own- 
ers after  partition  by  allotment  in  kind.  If,  in  such  case,  partition 
In  kind  Is  Impracticable  without  such  decree,  the  property  must  be 
sold  and  the  proceeds  divided  to  effect  a  partition.  (Brown  v.  Cooper, 
190.) 

3.  PARTITION.— The  object  of  partition  proceedings  is  to  ena- 
ble those  who  own  property  as  joint  tenants,  coparceners,  or  tenants 
In  common  to  put  such  end  to  the  tenancy  as  to  vest  in  each  ten- 
ant a  sole  estate  in  specific  property  or  an  allotment  of  the  lands 
or  tenements.  It  contemplates  an  absolute  severance  of  the  Indi- 
vidual Interests  of  each  joint  owner,  and,  after  partition,  each  has 
a  right  to  enjoy  his  estate  without  supervision,  let,  or  hindrance 
from  the  other.  Unless  this  can  be  accomplished,  the  joint  estate 
must  be  sold,  and  the  proceeds  divided.    (Brown  v.  Cooper,  190.) 

See  Appeal,  2;  Judgment,  15. 

PARTNERSHIP. 
L  A  PARTNERSHIP  is  a  voluntary  contract  between  two  <<r 
more  persons  who  place  their  money,  effects,  labor,  and  skill,  %*> 
some  or  all  of  them,  Into  lawful  commerce  or  business,  with  tu» 
understanding  that  there  shall  be  a  community  of  profits  between 
them.    (Carter  v.  McClure,  842.) 

2.  PARTNERSHIP,  WHAT  IS.— Persons  who  contribute  smalA 
sums  of  money  for  the  purpose  of  establishing  a  co-operative  store, 
the  main  portion  of  the  capital  being  contributed  by  a  third  person, 
and  who  expect  to  share  in  the  profits  in  proportion  to  the  capital 
contributed  by  them,  but  whose  chief  object  is  to  obtain  the  priv- 
ilege of  purchasing  at  such  store  for  less  prices  than  persons  wh+ 
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do  not  so  contribute,  most  be  deemed  partners,  though  they  do  not 
Intend  to  assume  liability  as  such.    (Carter  v.  McClure,  842.) 

8.  PARTNERSHIP,  CHANGE  IN  MEMBERSHIP,  WHEN 
DOES  NOT  DISSOLVE.— If  several  persons  are  Interested  as  part- 
tiers,  and  a  new  partner  is  taken  into  the  business  without  the  objec- 
tion of  any  and  with  the  apparent  consent  of  all,  or  one  of  the  part- 
ners dies,  the  survivors,  or  those  remaining  in  the  business,  remain 
bound  as  partners,  where  the  partnership  agreement  provided  that 
the  business  should  be  continued  for  five  years,  unless  two-thirds  of 
the  stockholders  agreed  to  discontinue  in  a  shorter  time,  and  there 
was  no  such  agreement  nor  any  indication  of  a  desire  to  discontinue 
until  after  the  insolvency  of  the  firm  was  ascertained.  (Garter  v. 
McClure,  842.) 

4.  A  PARTNERSHIP  MAY  BE  FORMED  WITH  TRANSFER. 
ABLE  SHARES,  in  which  event  a  transfer  of  any  of  such  shares 
to  third  persons  or  the  death  of  a  shareholder  does  not  dissolve  the 
partnership.    (Carter  v.  McClure,  842.) 

5.  PARTNER,  WHO  IS  NOT.— An  employe  Is  not  a  partner  be* 
cause  his  compensation  is  measured  by  the  amount  of  the  profits 
earned  by  one  branch  of  the  business.  (Drovers'  etc  Nat.  Bk.  v. 
Roller,  844.) 

fiee  Assignment  for  Benefit  of  Creditors,  5,  6;    Homestead,  7,  8; 

Joint  Stock  Companies. 

PAYMENT. 

PAYMENT- ACCEPTANCE  OF  A  SUM  LESS  THAN  THAT 
f)UB.— The  acceptance  from  the  maker  by  the  payee  of  a  note  of  a 
sum  less  than  that  actually  due,  with  a  distinct  agreement  that 
such  payment  is  made  in  full  satisfaction  of  the  debt,  accompanied 
by  a  surrender  of  the  note,  extinguishes  the  entire  debt.  (Clayton  Y. 
Clark,  521.) 

Bee  Sales,  1. 

PERJURY. 

1.  PERJURY— EVIDENCE.-On  a  prosecution  for  perjury  is 
falsely  swearing  to  the  age  of  a  female  minor  In  order  to  procure  a 
marriage  license,  evidence  that  the  father  and  mother  of  such  minor 
objected  to  her  marriage  with  the  defendant,  is  admissible^  especially 
when  the  false  affidavit  on  which  the  perjury  Is  based  states  that 
there  are  no  legal  objections  to  the  marriage,  and  such  affidavit  Is 
traversed  by  the  indictment.    (Harkreader  v.  State,  40.) 

2.  PERJURY— EVIDENCE.-On  a  prosecution  for  perjury  in 
falsely  swearing  to  the  age  of  a  female  minor  in  order  to  procure  a 
marriage  license,  evidence  on  behalf  of  defendant  to  show  that  dur- 
ing his  engagement  to  such  minor,  he  had  made  her  many  presents, 
which  she  still  retained  in  her  possession  with  the  knowledge  and 
consent  of  her  parents,  is  immaterial  and  Inadmissible  to  prove  that 
they  did  not  object  to  the  marriage  with  the  defendant,  a  fact  which 
he  in  effect  stated  in  the  alleged  false  affidavit,  and  which  Is  tra- 
versed in  the  indictment,  and  is  an  essential  element  in  the  perjury 
charged.    (Harkreader  v.  State,  40.) 

PERPETUITIES. 
See  Devise;  Wills,  8. 

PLEADING. 
1.    PLEADING.— THE  HILARY  RULES  of  pleading  are  not  Is 
force  in  Mississippi.    (Alliance  Trust  Co.  v.  Nettleton  Hardware  Cow 
631.)  ^ 
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PLEADING-FAILURE  TO  PLEAD.-Failure  by  defendant 
to  demur  or  answer  to  a  complaint,  followed  by  judgment  by  default 
Is  a  confession  that  the  complaint  to  true.  (Albany  etc.  Co.  v.  Mer- 
chants' Nat  Bk.f  178.) 

3.  PLEADING— DECLARATION  —  AMENDMENT— UNAVAIL- 
ABLE OBJECTION.— An  objection  to  the  amendment  of  a  declara- 
tion Is  of  no  consequence  where  the  verdict  is  sustained  without  the 
aid  of  any  amendment.    (Whitehouse  v.  Whitehouse,  278.) 

4.  PRACTICE-CODEFENDANTS,  RIGHTS  OF  AS  AMONG 
ONE  ANOTHER,  WHEN  CANNOT  BE  DETERMINED.— Where,  In 
a  suit  brought  against  several  defendants  by  one  plaintiff  to  deter- 
mine that  he  has,  and  the  defendants  have  not,  a  right  to  certain 
water  by  appropriation,  in  which  each  of  the  defendants  denies  the 
plaintiff's  claim  and  sets  up  his  own,  the  court  is  not  authorized  to 
determine  the  respective  rights  of  the  defendants  as  between  one 
another,  when  the  trial  proceeded  on  the  theory  that  there  was  no 
contention  among  the  codef  end  ants,  and  no  evidence  was  offered  as 
between  them.    (Nevada  Ditch  Co.  v.  Bennett,  777.) 

See  Contracts,  27;  Mechanic's  Lien,  9;  Negotiable  Instruments.  18. 

PLEA  OF  GUILTY. 
See  Criminal  Law,  2. 

PLEDGE. 

1.  PLEDGE.— TO  MAKE  A  VALID  PLEDGE  there  must  be 
either  an  actual  or  constructive  delivery  of  the  property  pledged: 
and  good  faith  does  not  avail  the  pledgee,  in  the  absence  of  delivery 
and  possession,  either  actual  or  constructive.  (Gellfuss  v.  Corrigan, 
143.) 

2.  PLEDGE-ESSENTIALS  OF— POSSESSION.— Possession  of 
property  and  good  faith  on  the  part  of  the  pledgee  are  both  essen- 
tial and  necessary  to  constitute  a  valid  pledge  as  against  the  cred- 
itors of  the  pledgor.    (First  Nat.  Bk.  v.  Caperton,  540.) 

3.  STORAGE  WARRANTS— LIEN  AS  PLEDGEE  AGAINST 
THIRD  PERSONS,  ON  PROPERTY  COVERED.— If  a  furnace  com- 
pany engaged  in  smelting  ore  gives  a  mining  corporation  receipts  In 
the  form  of  "storage  warrants"  on  iron  stored  in  Its  yard,  a  bank  re- 
ceiving such  warrants  from  the  mining  company  as  collateral  secur- 
ity, but  getting  no  other  possession  of  the  iron  represented  than  by 
a  mere  transfer  of  the  warrants,  and  not  even  giving  notice  to  the 
furnace  company  of  Its  claim  to  the  iron  covered  by  the  warrants, 
but  permitting  It  to  dispose  of  the  iron  on  hand  and  to  substitute 
other  iron  in  its  place,  obtains  no  lien  on  the  iron,  against  third  per- 
sons, as  pledgee,  even  if  title  passed  to  the  mining  company,  for  the 
reason  that  there  is  no  delivery  of  iron  to  the  bank.  (Geilfuss  v. 
Corrigan,  143.) 

4.  STORAGE  WARRANTS— TRANSFER  OF— TITLE  TO  PPOF- 
BRTY  COVERED.— If  a  mining  corporation  and  a  furnace  corpora- 
tion engaged  in  smelting  iron  ore  are  both  owned  and  controlled  by 
the  same  person,  and  the  latter  company  gives  the  former  receipts 
In  the  form  of  "storage  warrants"  on  iron  stored  In  its  yard  for  the 
purpose  of  raising  money  without  injuring  its  credit,  but  there  is  no 
consideration  for  the  transfer,  and  no  delivery  of  the  property  ex- 
cept by  a  transfer  of  the  warrants,  It  even  being  understood  that 
they  shall  be  returned  whenever  they  are  needed  by  the  furnace 
•company,  on  account  of  sales  of  iron,  and  no  specific  iron  is  ever  set 
apart  as  covered  by  the  warrants,  but  other  Iron  is  piled  in  the  yard 
as  it  Is  manufactured  and  indiscriminate  shipments  made,  the  min- 
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lug  company  acquires  no  title  to  the  iron  as  against  creditors  of  the* 
furnace  company.    (Geilfuss  v.  Corrigan,  143.) 

See  Guardian  and  Ward,  1. 

POLICE  POWER. 

1.  CONSTITUTIONAL    LAW— THE    POLICE    POWER.— Law» 
and  regulations  necessary  for  the  protection  of  the  lives,  morals, 
and  safety  of  society  are  strictly  within  the  legitimate  exercise  of 
the  police  powers  of  the  state,  if  reasonable  and  not  prohibited  by 
either  the  state  or  the  national  constitutions.    (Ford  v.  State,  337.) 

2.  POLICE  POWER  OF  STATE— TREATMENT  OF  DRUNK- 
ARDS— COUNTY  LIABILITY.— A  statute  providing  that,  if  any 
citizen  of  the  state  becomes  an  habitual  drunkard,  and  "is  pecunia- 
rily unable  to  procure  and  pay  for  treatment  for  such  disease,"  he 
may,  by  order  of  the  county  court,  or  of  the  judge  thereof,  be  sent 
for  treatment  to  some  institution  in  the  state  for  the  cure  of  sucu 
disease  at  the  expense  of  the  county  In  which  he  resides,  is  void; 
and  the  county  Is  not  liable  for  such  treatment.  A  law  of  this  kin<l 
is  not  an  exercise  of  the  police  power  of  the  state,  and  is  unconsti- 
tutional because  it  compels  the  county,  without  Its  consent,  to  tax 
Its  citizens  for  the  benefit  of  private  persons  and  institutions  not  ac- 
countable to  the  state,  and  not  the  legitimate  objects  of  public  char- 
ity.   (Wisconsin  Keeiey  Co.  v.  Milwaukee  Co.,  105.) 

3.  THE  POLICE  POWER,  ACTION  OF  THE  LEGISLATURE. 
WHEN  NOT  CONCLUSIVE.— A  determination  by  the  legislature  as 
to  wnat  is  a  proper  exercise  of  the  police  power  is  not  final  and  con- 
clusive, but  is  subject  to  the  supervision  of  the  courts.  The  legisla- 
ture cannot,  under  the  guise  of  the  exercise  of  this  power,  provide 
for  the  confiscation  of  private  property  as  a  penalty  for  an  invasion 
or  disregard  by  one  person  of  the  property  rights  of  another.  (Colon 
T.  Iisk,  609.) 

4.  CONSTITUTIONAL  LAW— RIGHT  OF  THE  LEGISLATURE 
TO  CONFISCATE  PROPERTY  FOR  THE  COMMISSION  OF  A 
TRESPASS.— A  statute  providing  that  every  vessel  by  aid  of  which 
one  person  shall  Interfere  with  the  oysters  of  another  planted  or 
cultivated  in  the  waters  of  the  state,  or  remove  any  stakes,  buoys, 
or  any  boundary  marks  of  any  planted  or  cultivated  beds  may,  with- 
in one  year  after  its  unlawful  use.  be  seized,  and  thereafter,  upon  a 
finding  of  a  justice  of  the  peace  that  It  has  been  employed  in  such 
unlawful  use,  sold,  and  the  proceeds  of  the  sale  turned  over  to  cer- 
tain officers  for  the  benefit  of  the  state,  Is  unconstitutional.  The 
legislature  cannot  forfeit  the  property  of  one  person  on  the  ground 
that  he  has  interfered  with  some  private  right  of  another  without 
violating  the  provisions  of  the  national  and  state  constitutions  In- 
suring to  every  person  his  life,  liberty,  and  property,  unless  deprived 
of  them  through  the  regular  and  proper  administration  of  the  law 
according  to  the  rules  and  forms  which  have  been  established  for 
the  protection  of  private  rights  or  the  prevention  or  punishment  of 
public  wrongs.  Such  forfeiture  cannot  be  sustained  as  an  exercise 
of  the  police  power.    (Colon  v.  LIsk,  000.) 

See  Boards  of  Health,  3;  Lotteries.  1* 

PRESCRIPTION. 
Bee  Adverse  Possession;  Judgment,  18;  Wills,  4,  S. 

PROCESS. 
1.  PROCESS— PROTECTION  OF.— Although  a  judgment  and 
execution  are  void,  such  execution.  If  regular  on  Its  face.  Is  a  pro- 
tection to  the  officer  servin*  It  against  an  action  of  trespass  bv  the 
owner  of  the  property  levied  upon.  (St  Louis  etc.  Ry.  Co.  v.  Lowder, 
666.) 
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2.  PROCESS—PROTECTION  OF.— If  a  court  has  jurisdiction 
over  the  subject  matter,  but  not  over  the  person,  an  execution  regu- 
lar on  Its  face  and  issued  by  such  court,  will  protect  the  officer 
serving  it,  and  he  is  not  bound  to  examine  into  the  validity  of  the 
judgment  upon  which  such  execution  is  issued.  (St.  Louis  etc.  Ry. 
Co.  v.  Lowder,  505.) 

3.  THE  PROTECTION  OF  PROCESS  CANNOT  EXTEND  so  far 
as  to  shield  an  officer  who,  from  all  the  circumstances  of  the  case, 
does  not  appear  to  have  acted  In  good  faith,  and  whose  conduct 
shows  that  his  eyes  were  willfully  closed  to  enable  him  not  to  see 
and  know  that  he  was  a  too  ready  instrument  in  the  perpetration  of 
a  grievous  wrong.    (Tellef sen  v.  Fee,  379.) 

4.  PROCESS,  WHEN  A  JUSTIFICATION  OF  AN  OFFICER.- 
Where  process  is  in  due  form  and  comes  from  a  court  of  general 
jurisdiction  of  the  subject  matter,  an  officer  is  justified  In  acting 
according  to  its  tenor,  even  if  irregularities  making  the  process  void- 
able have  occurred.  Where,  however,  the  process  is  void  on  its  face, 
the  officer  is  not  protected.    (Tellef  sen  v.  Fee,  379.) 

5.  AN  OFFICER  HAVING  PROCESS  IN  HIS  HANDS  IS 
BOUND  TO  KNOW  THE  LAW,  and,  if  he  is  informed  of  facts  from 
which  the  inference  is  irresistible  that  the  court  issuing  the  pro- 
cess did  not  have  jurisdiction  of  the  action  or  of  the  defendant,  he 
is  not  justified  in  executing  it    (Tellef sen  v.  Fee,  879.) 

6.  PROCESS,  JUSTIFICATION  UNDER.— If  an  officer  Is  In- 
formed of  extrinsic  facts  showing  that  the  court  issuing  process  did 
not  have  jurisdiction,  he  is  not  justified  in  proceeding  to  execute  it. 
Hence,  if  it  is  against  a  captain  of  a  vessel  and  in  favor  of  a  mem- 
ber of  his  crew  claiming  wages,  and  the  officer  is  informed  that  the 
vessel  belongs  to  a  foreign  nation,  and  that  the  matter  will  be  ad- 
justed at  the  consulate  of  such  nation,  he  must  take  notice  of  the 
treaty  giving  exclusive  jurisdiction  of  the  matter  to  such  consulate. 
and  is  liable  if  he  proceeds  to  make  an  arrest  under  such  process. 
(Tellefsen  v.  Fee,  879.) 

PROXIMATE  CAUSE. 
See  Insurance,  18;  Master  and  Servant,  4;  Shipping,  2. 

PUBLIC  LANDS.  ' 

See  Waters  and  Watercourses,  9,  13L  t. 

i 

PUBLIC  USE. 
Bee  Eminent  Domain,  1,  2. 

RAILROAD  COMPANIES. 

1.  STREET  RAILWAYS,  RATE  OF  SPEED.— There  Is  no  neg- 
ligence, as  a  matter  of  law,  in  the  mere  fact  of  running  a  street  rail- 
way car  at  a  high  rate  of  speed,  but  the  jury  must  be  permitted  to 
determine  whether,  under  all  the  attendant  circumstances,  the  rate 
of  speed  testified  to  by  the  witnesses  was  excessive  and  therefore 
dangerous.    (Blttner  ▼.  Crosstown  Street  Ry.  Co.,  688.) 

2.  STREET  RAILWAYS— NATURE  OF  FRANCHISE.— A  fran- 
chise by  a  city  or  right  given  by  it  to  operate  a  street  railway  is 
something  more  than  a  mere  easement  to  use  the  street  for  the  time, 
In  the  manner,  and  under  the  conditions  specified  in  the  ordinance, 
and  something  more  than  a  contract  between  the  public,  acting 
through  the  city  council  on  the  one  hand,  and  the  railway  company 
on  the  other,  where  the  ordinance  has  been  accepted  and  acted  upon 
by  the  grantee.  It  is  also  a  grant  from  the  state  which,  when  ac- 
cepted by  the  grantee,  imposes  upon  it  the  duty  of  serving  the  pub- 
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He,  and  It  cannot  lay  this  burden  down  at  will,  nor  emancipate  Itself 
by  merely  ceasing  to  operate  its  cars.  (Wright  y.  Milwaukee  Elec- 
tric Ry.  etc.  Co.,  74.) 

3.  STREET  RAILWAYS  —  WHAT  NONUSER  DOBS  NOT 
AMOUNT  TO  AN  ABANDONMENT  OP  THEIR  FRANCHISES.— If 
a  street  railway  company  has  a  franchise  or  right  to  operate  a  street 
railway  over  two  certain  blocks  of  a  city,  but  falls  to  exercise  its 
right  for  about  four  years  and  eight  months,  during  a  period  of 
great  Industrial  depression  and  of  extraordinary  financial  difficulties 
on  the  part  of  its  successive  owners,  during  which  time  the  track 
Is  taken  up  with  the  knowledge  and  consent  of  the  company,  and 
the  street  paved,  but  changes  in  roadbed  at  this  time  are  made  nec- 
essary by  the  introduction  of  electricity  as  a  motive  power,  thn» 
rendering  the  old  track  practically  worthless  and  an  entire  recon- 
struction necessary,  it  cannot  be  held  that  the  nonuser  has  existed 
for  such  a  length  of  time,  or  under  such  circumstances,  that  an 
abandonment  or  surrender  of  the  franchise,  and  acceptance  thereof 
by  the  public,  can  be  presumed,  especially  where  the  company  has, 
by  its  officials,  expressly  denied  any  intention  of  abandoning  Its 
rights  in  the  road,  and  has  expressed  an  intention  to  operate  the 
road  over  such  blocks  in  the  near  future.  (Wright  v.  Milwaukee 
Electric  Ry.  etc.  Go..  74.) 

4.  STREET  RAILWAYS— ALIENATION  OP  FRANCHISE.— A 
franchise  or  right  to  operate  a  street  railway  is  Inalienable,  but  a 
sale  and  transfer  thereof  may  be  authorized  by  statute,  and  such 
authority  has  been  granted  by  the  statutes  of  Wisconsin.  (Wright 
v.  Milwaukee  Electric  Ry.  etc.  Co.,  74.) 

5.  STREET  RAILWAYS-ACTION  TO  FORFEIT  FRANCHtSH 
—PROPER  PARTY  PLAINTIFF.— The  authority  of  a  city  to  act 
for  the  state,  and  on  its  behalf,  in  granting  franchises  to  build  and 
operate  street  railways,  where  such  authority  has  been  delegated  to 
it,  does  not  Include  the  power  to  Institute  and  maintain  actions  to 
forfeit  such  franchises  for  misuse  or  abuse.  They  must  be  brought 
in  the  name  of  the  state,  and  cannot  be  maintained  in  the  name  of 
the  city  by  a  bill  In  equity.  (Milwaukee  etc.  Ry.  etc.  Co.  v.  Mil- 
waukee, 81.) 

6.  HIGHWAYS— RAILROADS— ADDITIONAL  SERVITUDE.— 
The  appropriation  of  a  public  highway  for  the  purposes  of  a  rail- 
road is  the  Imposition  of  an  additional  burden  upon  the  abutting  own- 
ers, and  is,  therefore,  the  taking  of  private  property  for  public  use. 
(Chicago  etc.  Ry.  Co.  t.  Milwaukee  etc.  Ry.  Co.,  13G.) 

7.  RAILROADS— COMMERCIAL  STREET  RAILWAY— AP^t. 
TIONAL  SERVITUDE.— The  construction,  on  a  public  street,  of  a 
commercial  street  railway,  that  Is,  one  for  the  transportation  of  mer- 
chandise, personal  baggage,  mail  and  express  matter,  as  well  as  pas- 
sengers, Is,  though  operated  by  electricity,  not  a  mere  exercise  of 
the  public  easement  previously  acquired  by  the  establishment  of  such 
street,  but  constitutes  an  additional  servitude  or  burden  for  which  an 
abuttlug  owner  is  entitled  to  compensation,  although  such  owner 
may  be  a  railroad  company  whose  line  is  crossed  in  the  street  by  the 
tracks  of  the  other  company.  (Chicago  etc.  Ry.  Oo.  ▼.  Milwaukee  etc. 
Ry.  Co.,  13G.) 

8.  RAILROADS— CONNECTING  LINES— DUTY  AND  ASSUR- 
ANCE AS  TO  SAFETY  OF  CARS  TRANSFERRED.— If  a  railroad 
company,  having  a  traffic  arrangement  with  a  connecting  line,  trans- 
fers to  it  a  car  to  be  hauled  over  the  latter^  road,  it  owes  the  duty, 
to  the  employes  of  the  receiving  company,  of  using  reasonable  care 
tn  making  an  inspection  of  the  car  and  putting  it  in  safe  condition 
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for  their  use;  and  the  delivery  of  the  car  for  that  purpose  amounts 
to  an  Invitation  to  such  employes  to  go  upon  and  handle  It,  as  well 
as  an  assurance  that  they  may  safely  do  so.  (Penn.  B.  B.  Oo.  v. 
Snyder,  700.) 

9.  RAILROADS— CONNECTING  LINES— NEGLIGENCE— DB- 
FECT1VE  OAR  —  LIABILITY  FOR  INJURY  TO  EMPLOYE.- 
If  a  railroad  company,  having  a  traffic  arrangement  with  a  connect- 
ing line,  transfers  to  it  a  car  so  defective  as  to  be  dangerous,  to  be 
hauled  over  the  latter' s  road,  without  having  made  a  proper  inspec- 
tion thereof,  and  putting  it  in  a  safe  condition  for  transportation, 
and  an  employo  of  the  latter  company  Is  injured,  during  the  course 
of  hlM  employment,  because  of  a  defect  in  the  car,  either  company, 
or  both,  may  be  held  answerable  at  the  election  of  the  injured  party. 
The  company  receiving  the  car  Is  negligent  because  of  its  omission 
to  have  it  properly  inspected,  and  hauling  it  in  its  defective  con- 
dition, but  the  negligence  of  the  delivering  company  in  transferring 
it  without  inspection  and  repair  is  the  primary  cause  of  the  injury, 
and  the  contributory  negligence  of  the  receiving  company  canuot, 
with  propriety,  be  said  to  have  broken  the  connection  between  the 
original  negligence  of  the  company  furnishing  the  defective  car  for 
transportation  and  the  injury  resulting  from  its  use.  (Penn.  R.  R. 
Co.  y.  Snyder,  700.) 

10.  RAILWAYS,  PERSONS  ASSISTING  EMPLOYES  OF,  WHEN 
MAY  RECOVER  IF  INJURED  BY  THEIR  CARELESSNESS.— If 
a  person  is  employed  by  shippers  to  load  cars,  and  It  becomes  neces- 
sary to  have  such  cars  moved  from  one  point  on  a  track  to  another, 
and,  at  the  request  of  the  brakeman,  he  assists  in  moving  them,  and, 
in  doing. so,  is  injured  through  the  negligence  of  the  railway  corpora- 
tion, he  is  not  a  mere  volunteer,  and  may  recover  of  it  for  the  injuries 
so  suffered.  Nor  is  it  necessary  to  sustain  such  a  recovery  to  prove 
that  the  corporation  did  not  have  a  sufficient  force  to  perform  the 
service  required.    (Railroad  v.  Ward,  848.) 

11.  RAILROADS— CONTRIBUTORY  NEGLIGENCE-SUDDEN 
PERIL.— If  a  railroad  employ^,  while  ascending  a  defective  ladder, 
attached  to  a  car,  for  the  purpose  of  managing  brakes  as  his  duties 
require,  finds  himself  in  a  situation  of  sudden  danger,  he  is  not.  as 
a  matter  of  law,  guilty  of  contributory  negligence,  because  he  fails 
to  exercise  the  same  deliberate  judgment  that  prudent  persons 
would  where  no  danger  is  present,  or  because  he  fails  to  make  the 
most  judicious  choice  between  hazards,  and  would  have  escaped  in- 
Jury  If  he  had  chosen  differently.  The  question  in  such  a  case  is  not 
what  a  careful  person  would  do  under  ordinary  circumstances,  but 
what  would  he  be  likely  to  do,  or  might  reasonably  be  expected  to 
do,  In  the  presence  of  the  existing  peril,  and  Is  one  of  fact  for  the 
Jury.    (Penn.  R.  R.  Co.  v.  Snyder,  700.) 

12.  RAILROADS— EXPULSION  OF  TRESPASSER.— If  the  con- 
ductor of  a  passenger  train,  while  acting  within  the  scope  of  his  au- 
thority, willfully  Injures  a  trespasser  while  ejecting  him  from  the 
train,  the  company  is  liable  therefor  in  damages.  (B.  &  O.  R.  R.  Co. 
T.  Norris,  166.) 

13.  RAILROADS  —  EXPULSION— LIABILITY  THOUGH  PAS- 
SENGER IS  FIRST  IN  WRONG.— The  fact  that  a  passencer  on  a 
railroad  train  commits  the  first  wrong  by  refusing  to  pay  fare  does 
not  exonerate  the  railroad  company  from  Its  liability  for  damn  pes 
for  an  unlawful  expulsion  of  the  passenger  from  Its  train.  (Lake 
Shore  etc.  R.  R.  Co.  v.  Orndorff,  710.) 

14.  RAILROADS— EXPULSION  OF  PASSENGER— OFFER  TO 
PAY  FARE.— If  a  person  gets  upon  a  railroad  train  without  a  ticket 
and  without  knowing  that  the  train  does  not  stop  at  the  station  of 
his  destination,  he  is  entitled,  upon  payment  or  tender  of  sufficient 


1020  Index. 

money,  either  by  himself  or  a  third  person,  to  pay  his  fare  to  the 
next  regular  stopping  place,  to  remain  upon  the  train  aa  a  passenger, 
and  if  snch  payment  or  tender  is  refused,  and  the  conductor  there- 
upon expels  him  from  the  train,  the  expulsion  Is  wrongful  and  the 
company  Is  liable  In  damages.    (B.  &  O.  R.  R.  Go.  ▼.  Norris,  166.) 

15.  RAILROADS-EXPULSION  OP  PASSENGER— PROVOCA- 
TION.—The  fact  that  a  passenger,  at  the  time  of  tendering  hla  fare, 
accuses  the  conductor  in  charge  of  the  train  of  violating  a  rule  of  the 
company  on  a  former  occasion  and  threatens  to  report  such  violation, 
does  not  Justify  the  conductor  in  wrongfully  ejecting  him  from  the 
train,  and  he  is  entitled  to  recover  damages  therefor.  (B.  &  O.  R.  R. 
Co.  v.  Norris.  166.) 

16.  RAILROADS— WRONG  TRAIN— EXPULSION— LIABILITY 
FOR  TORT.— If,  by  the  fault  of  an  agent  of  a  railroad  company,  a 
passenger  takes  the  wrong  train,  or  is  without  a  ticket,  or  has  one 
Imperfectly  or  erroneously  stamped,  and  Is  ejected,  for  this  or  any 
similar  reason,  by  the  conductor  of  a  train,  in  pursuance  of  the  rules 
of  the  company,  it  is  liable  to  him  as  for  a  tort  (P.  O.  O.  &  St.  L. 
Ry.  Ox  t.  Reynold*,  706.) 

17.  RAILROADS— WRONG  TRAIN— EXPULSION— TORT  AND 
CONTRACT— DAMAGES.— If  a  passenger  having  a  railroad  ticket 
which  Is  good  only  on  trains  stopping  at  his  destination  is,  by  the 
fault  of  the  company's  station  agent,  induced  to  take  a  wrong  train, 
which  does  not,  under  the  schedule,  stop  at  such  place,  and,  as  a 
consequence,  is  ejected  by  the  conductor  on  calling  for  his  ticket, 
and  before  reaching  his  destination,  he  may  recover  damages  as  for 
a  tort,  and  is  not  limited  to  such  damages  as  would  be  proper  in  a 
mere  breac  hof  contract    (P.  C.  C.  &  St.  L.  Ry.  Co.  v.  Reynolds,  706.) 

ia  RAILROADS-REFUSAL  TO  PAY  FARE  OF  CHILD— EX- 
PULSION.—If  a  mother,  with  a  stopover  ticket,  boards  a  railroad 
train  with  her  little  boy,  who  is  old  enough  to  require  the  payment 
of  fare,  she  is  answerable  for  his  fare,  and,  upon  her  refusal  to  pay, 
both  may  be  ejected  at  the  next  station,  but  the  conductor,  If  he 
has  canceled  the  ticket,  must  first  either  pay  her  its  unused  value 
over  and  above  the  fares  of  both  for  the  distance  already  traveled, 
or  give  her  a  stopover  check  Instead  of  money.  If  he  expels  both 
without  doing  this,  the  company  is  answerable  in  damages.  (Lake 
Shore  etc.  R.  R.  Co.  v.  Orndorff,  716.) 

19.  RAILROADS— DUTY  TO  FURNISH    MEDICAL  AID    FOR 
EMPLOYES.— A  railroad  corporation  Is  under  no  different  obligation 
to  procure  medical  and  surgical  aid  for  Its  employe  than  is  any  other 
corporation  or  person  under  like  circumstances.    (Bedford  Belt  R* 
Co.  v.  McDonald.  172.) 

20.  RAILROADS— POWER  TO  EMPLOY  MEDICAL  AID  FOR 
EMPLOYES.— The  general  officers  of  a  railroad  company  have  power 
to  employ  medical  attendance  for  its  employes  Injured  in  the  perform- 
ance of  duty  In  the  company's  service.  Otherwise  aa  to  subordinate 
officers,  except  on  an  urgent  exigency.  (Bedford  Belt  Ry.  Co.  v. 
McDonald,  172.) 

21.  RAILROADS— GENERAL  OFFICERS— POWER  TO  EMPLOY 
MEDICAL  AID  FOR  EMPLOYES.— The  president,  vice-president, 
general  manager,  secretary,  and  treasurer  of  a  railroad  company  are 
genera]  officers,  with  power  to  employ  medical  attendance  for  railroad 
employes  injured  In  the  performance  of  services  for  the  company. 
(Bedford  Belt  Ry.  Co.  v.  McDonald,  172.) 

22.  RAILROADS-GENERAL  OFFICERS— POWER  TO  EM  PLOY 
SURGEON.— The  general  officers  of  a  railroad  company  have  power 
to  contract  for  the  services  of  a  surgeon  for  railroad  employes  in- 
jured in  the  course  of  their  employment,  provided  be  is  to  receive 
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compensation  only  for  services  actually  rendered.  Such  contract  is 
not  against  public  policy,  nor  is  it  an  invasion  of  the  rights  of  in- 
jured employes.    (Bedford  Belt  Ry.  Co.  v.  MeDonald,  172.) 

RAILROAD  COMPANIES. 

tee  Eminent  Domain,  2;  Judgment,  17;  Jurisdiction,  3;  Municipal 

Corporations,  3-5;  Negligence,  2. 

RAILROAD  TICKET. 
See  Forgery,  3-5. 

RAPE. 

1.  RAPE-ATTEMPT  TO  COMMIT— FORCE  NECESSARY.— To 
constitute  the  crime  of  attempt  to  commit  rape  the  same  character 
of  force  is  necessary  as  Is  required  to  constitute  rape,  or  assault  with 
Intent  to  commit  rape;  and  the  accused  must  have  Intended,  at  the 
time,  to  accomplish  his  purpose  by  the  use  of  such  force,  namely, 
such  force  as  was  reasonably  necessary  to  overcome  all  resistance  on 
the  part  of  the  woman,  taking  into  consideration  the  relative 
strength  of  the  parties,  and  the  other  circumstances  in  the  case. 
(McAdoo  ▼.  State,  61.) 

2.  RAPE— ATTEMPT  TO  COMMIT— FORCE  NECESSARY.— If 
the  degree  or  amount  of  force  used  is  not  such  as  to  constitute  an 
assault  with  intent  to  rape,  but  the  offense  is  an  endeavor  to  rape 
carried  beyond  mere  preparation,  then,  to  constitute  the  crime  of  an 
attempt  to  rape  the  accused  must  have  intended  to  use,  if  necessary, 
such  force  as  is  necessary  in  an  assault  with  Intent  to  rape,  namely 
such  force  as  was  reasonably  calculated  to  overcome  all  resistance 
on  the  part  of  the  woman,  taking  into  consideration  the  relative 
strength  of  the  parties,  and  the  other  circumstances  in  the  case. 
(McAdoo  ▼.  State.  61.) 

3.  RAPE— EVIDENCE-COMPLAINT  OF  PROSECUTRIX.— 
Unless  a  party  accused  of  rape  attempts  to  prove  that  the  prosecu- 
trix charged  some  one  else  with  the  crime,  or  that  she  said  that  she 
did  not  know  who  was  the  guilty  party,  or  that  her  testimony  as  to 
his  being  the  man  has  been  recently  fabricated,  or  that  Improper  in- 
fluences have  been  brought  to  bear  upou  her,  or  on  any  other  wit- 
ness, to  accuse  him  of  the  crime,  it  is  not  competent  for  the  prosecu- 
tion to  prove  that  soon  after  the  perpetration  of  the  outrage  the 
prosecutrix  had  complained  of  and  charged  the  accused  as  the  party 
who  committed  the  crime.    (Reddick  v.  State,  56.) 

4.  RAPE  —  EVIDENCE— COMPLAINT  OF  PROSECUTRIX— 
IDENTIFICATION.— On  a  trial  for  rape,  testimony  that  a  sheriff, 
after  the  arrest  of  the  accused,  placed  him  and  several  others  in 
line,  and  then  produced  the  son  of  the  prosecutrix,  who  identified 
and  pointed  out  the  accused  as  the  man  who  had  raped  his  mother, 
and  that  the  prosecutrix,  at  the  same  time  and  place  also  Identified 
and  pointed  out  the  accused  as  the  man  who  had  raped  her,  and  that 
she  then  fainted,  is  not  admissible  as  original  evidence  to  prove  the 
crime,  but  only  in  corroboration  of  the  testimony  of  the  prosecutrix, 
and>  standing  alone,  is  not  sufficient  to  warrant  a  conviction.  (Red- 
dick v.  State.  56.) 

5.  RAPE— AGE  OF  CONSENT— INSTRUCTION.— On  the  trial  of 
a  defendant  charged  with  the  rape  of  the  prosecutrix  while  she 
was  under  the  age  of  consent,  the  court  should  limit  the  inquiry 
of  the  Jury  to  the  time  at  which  she  arrived  at  the  age  of  con- 
sent, and  an  instruction  to  find  the  defendant  guilty  If  he  had  in- 
tercourse with  the  prosecutrix  at  any  time  prior  to  the  finding  of  the 
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Indictment  Is  erroneous,  when  the  accused  had  been  married  to 
the  prosecutrix  for  more  than  three  months  prior  to  the  finding  of 
such  indictment    (State  v.  Evans,  649.) 

6.  RAPE— EXPERT   EVIDENCE— REMOTENESS.— On   a   trial 
for  rape,  the  evidence  of  a  physician  that  he  examined  the  prose-  *• 
cutrlx  four  months  after  she  arrived  at  the  age  of  consent,  and 
found  her  hymen  destroyed,  is  incompetent  to    prove  the    crime 
charged,  because  too  remote.    (State  v.  Evans,  549.) 

7.  RAPE-  -EVIDENCE-COMPLAINT  OF  PROSECUTRIX.— On 
a  trial  for  rape,  the  prosecution  may  show  by  the  prosecutrix,  or 
other  witnesses,  that  she  made  complaint  of  the  outrage  recently 
after  its  commission,  and  when,  where,  and  to  whom  It  was  made; 
but  the  prosecution  is  not  allowed  in  that  way  to  prove  the  name  of 
the  person  charged  with  the  c*iine,  nor  the  particulars  as  narrated  by 
the  prosecutrix,  the  practice  being  merely  to  ask  whether  she  made 
the  complaint  that  such  an  outrage  had  been  perpetrated  upon  her 
and  to  receive  in  answer  only  yes  or  no.  Such  statement  or  com- 
plaint Is  admitted  only  to  corroborate  her  testimony,  and  is  not  evi- 
dence of  the  fact  upon  which  the  jury  can  find  the  accused  guilty, 
and,  when  she  is  not  a  witness  in  the  case,  such  statement  or  com- 
plaint is  wholly  Inadmissible  in  evidence.    (Reddlck  v.  State,  66.) 

See  Incest,  1;  Witnesses,  1* 

REAL  PROPERTY. 

1.  REAL,  PROPERTY.— SAND  OR  GRAVEL  while  in  Its  original 
bed  is  real  estate.   (Glencoe  L.  &  G.  Co.  v.  Hudson  Bros.  etc.  Ox,  560.) 

2.  MACHINERY,  SHOPKEEPER'S  LIABILITY  FOR  DAN- 
GEROUS.—A  child  of  tender  years  who  enters  a  shop,  though  for  the 
purpose  of  buying  candy  which  is  there  for  sale,  has  no  Implied  in- 
vitation to  go  into  another  part  thereof  where  a  coffee  grinder  is  In 
operation,  and  the  owuer  is  under  no  obligation  to  look  out  for  the 
child  and  to  see  that  it  does  not  Injure  Itself  by  placing  Its  hand  or 
fingers  in  a  part  of  the  grinder,  from  which  it  suffers  personal  harm. 
Temptation  is  not  always  invitation.    (Holbrook  v.  Aldrich,  364.) 

See  Trover,  L 

RECEIVING  STOLEN  GOODS. 

RECEIVING  STOLEN  PROPERTY.— The  bare  fact,  standing 
alone,  that  an  accused  received  stolen  property,  is  not  sufficient  proof 
to  establish  that  he  knew  that  the  property  was  stolen  wl  en  he  re- 
ceived it,  and  does  not  authorize  a  conviction  for  receiving  stolen 
property  knowing  it  to  have  been  stolen.    (Gastleberry  v.  State,  63.) 

REPLEVIN. 
See  Sales,  1* 

RESCISSION. 
See  Contracts,  26. 

RES  JUDICATA. 
See  Judgment. 

ROBBERY. 
See  Indictment,  6. 

SALES. 
1.    CONDITIONAL  SALES— FAILURE  OF  CONSIDERATION— 
aviDENCE.— In  replevin,  the  defendant,  claiming  as  vendee  under 
a  conditional  sale  containing  an  express  warranty  against  latent  de- 
fects, may  defend  by  proving  a  failure  of  consideration  resulting 
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from  tbe  fact  that  the  property  Bold,  by  reaaon  of  latent  defects, 
did  not  agree  with  representations  made  by  the  vendor  at  the  time 
of  the  sale,  and  such  proof  is,  in  legal  contemplation,  the  equiva- 
lent of  payment.    (McKean  v.  John  Mathews  etc.  Co.,  502.) 

2.  SALES-DELIVERY— POSSESSION  BY  VENDOR  AS  BAIL- 
EE  —ATTACHMENT.— If  cows  are  sold,  without  any  fraudulent  in- 
tent, In  the  presence  of  a  witness,  when  all  the  parties  are  present, 
the  vendor  pointing  out  the  cows  with  the  statement,  "I  deliver  you 
this  stock,  free  from  all  encumbrance,"  and  the  price  is  paid,  and  the 
seller,  for  a  valuable  consideration,  becomes  bailee  for  the  pur- 
chaser, the  possession  of  the  cows  is  no  longer  in  the  seller  as 
owner.  It  is  thereafter  the  purchaser's  possession.  The  delivery  is 
actual,  though,  perhaps,  not  a  strictly  manual  delivery,  and  Is  good 
against  a  creditor  of  the  vendor  who  subsequently  attaches  the  cows 
before  they  are  removed  from  the  vendor's  possession.  (Goodwin 
T.  Goodwin,  231.) 

3.  SALES— WHAT  DELIVERY  IS  SUFFICIENT.— As  against 
subsequent  bona  fide  purchasers  or  attaching  creditors  without  no- 
tice, an  actual  delivery  is  essential  to  the  validity  of  a  sale,  but  this 
may  be  accomplished,  where  the  parties  meditate  no  fraudulent  pur- 
pose, by  the  vendor's  relinquishment,  and  the  vendee's  assumption, 
of  the  ownership,  control,  and  possession  of  the  property  without 
any  removal  of  it  .The  purchaser  may  have  the  legal  control  and 
possession  of  the  property  while  it  is  in  the  seller's  hands  as  his 
agent  or  bailee,  and,  where  a  contract  of  sale  is  accompanied  by  an 
agreement  making  the  vendor  the  purchaser's  bailee,  slight  acts  are 
sufficient  to  prove  delivery,  if  there  Is  no  evidence  of  any  fraud. 
(Goodwin  v.  Goodwin,  231.) 

4.  CONTRACT,  WHEN  ONE  OF  SALE  AND  NOT  OF  AGENCY. 
A  writing  which  purports  to  constitute  certain  persons  selling  factors 
and  provides  that  all  goods  consigned  to  them  shall,  until  sold 
In  the  regular  course  of  business  to  retail  customers,  remain  the 
property  of  the  consignors;  that  the  consignees  shall  never  purchase 
the  goods  on  their  own  account;  that  they  shall  sell  the  goods  in 
their  name,  but  only  as  factors,  and  at  such  prices  as  the  consignors 
shall  dictate  from  time  to  time;  that  the  consignees  shall  guarantee 
the  sale  of  each  consignment  and  the  payment  therefor  within  sixty 
days  from  its  date,  and  shall  assume  all  risks  of  credit,  and  make 
collections  at  their  own  expense;  that  they  shall  remit  the  full  price 
of  each  consignment  at  the  end  of  sixty  days,  whether  the  whole 
be  sold  or  not,  or  whether  the  proceeds  of  the  sale  be  collected  or 
not;  that  they  shall  Insure  the  consignors  against  any  decline  in 
prices,  and  shall  be*  entitled  to  any  advance  in  prices  of  unsold 
goods;  that  they  shall  be  entitled  to  certain  commissions,  specified 
therein,  for  cartage  and  storage,  for  insuring  against  fire,  for  insur- 
ing payment,  for  insuring  against  decline  in  prices,  and  for  selling 
the  goods;  that  the  consignors  will  allow  a  discount  on  all  advances 
made  to  them  prior  to  ten  days  from  each  consignment,  and  interest 
on  advances  made  to  them  after  such  ten  days  and  before  the  sixty 
days;  that  if  the  consignees  neglect  to  remit  within  sixty  days  after 
any  consignment,  the  consignors  will  be  entitled  to  draw  upon  them 
for  the  amount  of  the  consignment,  after  deducting  the  commis- 
sions; and  that  the  consignees  will  maintain  the  established  prices 
designated  to  them  by  the  consignors,  constitutes  a  contract  of  sale 
on  credit  and  not  a  mere  agency,  and  hence  the  consignors  are  not 
entitled  to  recover  moneys  due  to  the  consignee  for  sales  of  goods 
made  by  them.    (Arbuckle  v.  Kirkpatrick,  854.) 

SCHOOL  DISTRICT. 
See  Negotiable  Instruments,  8,  4. 
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SCHOOLS. 

1.  ASSAULT-TEACHER  AND  PUPIL-EVIDENCE  OP  IN- 
TENT.— On  the  trial  of  a  school  teacher  for  an  aggravated  assault 
upon  his  pupil,  evidence  of  his  Intent  and  purpose  in  inflicting  the 
punishment  is  admissible  in  his  behalf,  and  he  is  competent  to  testify 
thereto.    (Kinnard  v.  State*  47.) 

2.  ASSAULT— TEACHER  AND  PUPIL— RES  GESTAE.— Dec- 
larations by  a  school  teacher  relative  to  his  chastisement  of  a  pupil, 
made  half  an  hour  thereafter,  and  after  he  had  engaged  in  other 
employment,  are  not  res  gestae,  but  self-serving  and  Inadmissible. 
(Kinnard  v.  State,  47.) 

3.  ASSAULT  —  TEACHER  AND  PUPIL  —  EVIDENCE.— If  a 
school  teacher  charged  with  aggravated  assault  upon  one  of  his  pu- 
pils defends,  on  his  right  to  chastise  such  pupil,  evidence  that  the 
chastisement  was  so  severe  as  to  cause  blood  to  flow  is  admissible, 
to  enable  the  jury  to  regulate  the  punishment  to  be  inflicted  upon  the 
teacher.   (Kinnard  v.  State,  47.) 

SEAL. 

Officers,  4. 

SEDUCTION. 

1.  SEDUCTION  UNDER  PROMISE  OF  MARRIAGE  CAN 
TAKE  PLACE  BUT  ONCE.— Subsequent  sexual  Intercourse  between 
the  parties,  though  brought  about  by  the  repetition  of  the  same  prom- 
ise, cannot  be  deemed  seduction  where,  under  the  statutory  definition 
of  that  crime,  it  is  necessary  that  the  female  against  whom  It  la 
committed  shall  be  of  previously  chaste  character.  (People  v.  Nel- 
son, 682.) 

2.  SEDUCTION-CHASTITY.— The  thing  essential  to  constitute 
a  woman  the  subject  of  seduction  is  actual  chastity,  and  not  rep- 
utation for  chastity.    (Carroll  v.  State,  639.) 

3.  SEDUCTION— PROOF  OF  CHASTITY.— It  Is  competent,  in 
an  action  .for  seduction,  as  one  of  the  elements  of  proof  of  actual 
chastity,  to  show  that  the  prosecutrix  had  the  reputation  of  being 
chaste  prior  to  the  alleged  seduction.    (Carroll  v.  State,  639.) 

4.  SEDUCTION.— A  FEMALE  CANNOT  BE  REGARDED  AS 
OF  CHASTE  CHARACTER  who  has  voluntarily  submitted  to  sex- 
ual intercourse,  on  the  ground  that  at  the  time  she  had  not  reached 
the  age  of  consent,  if  her  age  was  such  that  she  might  have  made 
a  valid  contract  of  marriage.    (People  v.  Nelson,  692.) 

5.  SEDUCTION.— CHASTE  CHARACTER,  as  that  term  is  em- 
ployed in  the  statute  defining  the  crime  of  seduction,  does  not  mean 
mere  reputation  for  chastity,  but  actual  personal  virtue.  A  female 
who  has  been  previously  seduced,  though  by  promise  of  marriage, 
cannot,  therefore,  be  regarded  as  of  chaste  character,  so  that  further 
yielding  on  her  part  under  the  influence  of  the  repetition  of  the 
promise  can  be  considered  a  second  seduction.  (People  v.  Nelson, 
692.) 

6.  SEDUCTION— AGE  OF  CONSENT.— An  essential  element  of 
the  crime  of  seduction  is  the  consent  of  the  female  founded  upon  a 
contract  of  marriage.  She  must  be  deemed  capable  of  giving  con- 
sent if  old  enough  to  contract  to  marry,  though,  If  the  prosecution 
were  for  the  crime  of  rape,  her  youth  was  such  that  her  consent 
would  afford  no  protection  to  the  accused.    (People  v.  Nelson,  592.) 

7.  SEDUCTION  —  PROSECUTING  WITNESS  —  CONTRADIC- 
TION OF.— The  prosecuting  witness  In  an  action  for  seduction,  who 
apon  being  asked  if  she  made  a  certain  declaration,  and  after  an 
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objection  to  such  question  has  been  sustained,  answers,  denying 
having  made  such  declaration,  may  be  contradicted  by  another 
witness.  If  such  answer  has  not  been  excluded  from  consideration 
by  the  jury*   (Carroll  v.  State,  539.) 

SELF-DEFENSE. 
See  Homicide,  6,  6. 

SHIPPING. 

1.  SHIPPING— TUGBOAT  OWNERS-NEGLIGENCE  IN  TOW- 
ING.— A  company  owning  a  steam  tug  engaged  in  towing  a  vessel, 
la,  as  to  third  parties,  the  active,  directing,  and  responsible  agent 
controlling  the  movements  of  the  vessel  it  is  undertaking  to  tow; 
and,  If  injury  la  caused  to  third  parties  by  its  negligence  in  man- 
aging the  tow,  it  is  answerable  to  them  for  it,  even  if  those  upon  the 
vessel,  by  their  fault,  contribute  to  the  Injury.  (Cumberland  Co.  v. 
Central  Wharf  etc.  Co.,  246.) 

2.  SHIPPING  —  NEGLIGENCE  IN  TOWING  —  INJURY  TO 
THIRD  PERSON— PROXIMATE  CAUSE.— If  the  master  of  a  steam 
tug  with  a  vessel  in  tow  causes  Injury  to  a  bridge  across  tide  water 
while  towing  a  vessel,  the  fact  that  the  bridge  owner  has  not  fully 
complied  with  the  requirements  and  conditions  of  his  authority  to 
build  and  maintain  the  bridge,  as  by  having  the  draw  from  fifteen  to 
twenty  Inches  less  than  the  required  width,  will  not  prevent  him 
from  recovering  damages  for  the  injury,  where  It  appears  that  the 
variation  in  the  width  of  the  draw  was  not  one  of  the  real  and 
proximate  causes  of  the  Injury.  (Cumberland  Co.  v.  Central  Wharf 
etc.  Co.,  240.) 

8.  SHIPPING  —  NEGLIGENCE  IN  TOWING  — BAR  TO  AC- 
TION.— If  the  master  of  a  steam  tug  Is  negligent  while  towing  a  ves- 
sel, and  Injury  results  therefrom  to  a  third  party,  a  suit  against  the 
owner  of  the  tug  for  such  injury  Is  not  barred  because  of  an  action 
pending  against  the  owner  of  the  vessel  for  the  same  Injury,  as  the 
plaintiff  can  recover  compensation  from  either  the  vessel  or  the  tug. 
If  each  has  been  guilty  of  a  fault  causing  the  injury.  (Cumberland 
Co,  t.  Central  Wharf  etc  Co.,  246.) 

STATUTE  OP  FRAUDS. 
See  Contracts. 

STATUTES  OF  LIMITATION. 
See  Limitations  of  Actions. 

6TATUTES. 

t,  CRIMINAL  LAW— PENAL  STATUTES  MUST  BE  STRICT- 
LY  CONSTRUED,  and  cannot  be  extended  to  cases  not  clearly  cov- 
ered thereby.    (People  v.  Nelson,  592.) 

2.  TRIAL-CONTINUANCE-CONST1TUTIONAL  LAW.— Tliere 
to  no  constitutional  objection  to  a  statute  which  permits  a  party 
In  a  civil  suit  to  defeat  his  adversary's  motion  for  a  continuance  on 
account  of  an  absent  witness  by  admitting  that  such  witness  will 
testify  as  stated.  Such  statute  deprives  no  person  of  life,  liberty, 
or  property  without  due  process  of  law.  (Geary  v.  Kansas  City  etc. 
Ry.  Co..  665.) 

3.  CONSTITUTIONAL  LAW— "TORRENS  SYSTEM  OF  LAND 
TITLES."— A  statute  providing  for  the  registration  of  land  titles,  and 
for  the  determination  of  adverse  Interests  in  land  upon  notice  by 
publication,  without  requiring  or  contemplating  that  summons  or 
equivalent  process  shall  issue  from  a  court  advising  those  who  claim 

Am.  St.  Rip.,  You  LX. 
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an  Interest  in  the  land  to  be  registered  that  their  alleged  interest  Is 
to  be  the  subject  of  adjudication  In  the  proceedings  before  a  county 
recorder,  being  in  effect  the  "Torrens  system  of  land  titles,"  is  uncon- 
stitutional and  void,  because  it  permits  the  divesting  of  vested  rights 
In  property  without  due  process  of  law,  and  because  it  permits  the 
taking  of  private  property  for  a  private  use  without  the  owner's 
consent  and  without  compensation,  and  because  it  attempts  to  con- 
fer Judicial  power  upon  a  county  recorder  who  is  a  purely  ministerial 
officer.     (State  v.  Gullbert.  756.) 

Bee  Actions,  5;  Costs;  Election;  Execution,  2;  Executors  and  Admin- 
istrators, 9;  Game  Laws;  Homestead,  1:  Interstate  Commerce,  1, 2; 
Lotteries,  2;  Marriage  and  Divorce,  2,  3,  5;  Police  Power;  Surreys; 
Trial.  %  4  6;  Wills.  59  7. 

STAY  OF  PROCEEDINGS. 
See  New  Trial. 

STORAGE  WARRANTS. 
8ee  Pledge,  8,  4;  Warehousemen. 

SUNDAY  LAWS. 
See  Contracts,  19,  20. 

SURETYSHIP. 

L  SURETIES  ARE  NOT  RELEASED  by  the  imposing  of  addi- 
tional duties  on  their  principal,  when  the  bond  stipulates  that  the 
principal  is  employed  for  the  transaction  of  such  business  as  the 
obligees  in  the  bond  may  intrust  to  him,  and  that  he  will  faithfully 
perform  his  duties  under  such  employmnet,  or  otherwise,  and 
whether  under,  or  in  the  absence  of,  any  present  or  future  contract, 
agreement,  or  understanding  or  any  changes  therein,  either  with  or 
without  notice  to  either  of  the  obligors.  (Singer  Mfg.  Co.  v.  Rey- 
nolds, 417.) 

2.  SURETYSHIP  —  RELEASE  OP  DEBTOR  RELEASES 
SURETY— FAILURE  TO  PRESENT  CLAIM  AGAINST  ESTATE. 
A  voluntary  release  of  the  estate  of  the  principal  debtor  has  the 
effect  of  releasing  his  surety  from  personal  liability,  and  the  fail- 
are  to  present  a  claim  against  it,  within  the  time  fixed  for  the 
allowance  and  presentation  of  claims,  amounts  to  a  release  of  the 
claim,  where  the  estate  is  sufficient  to  pay  all  claims  against  it. 
(Siebert  v.  Quesnel,  441.) 

3.  PRINCIPAL  AND  BURET Y  —  EVIDENCE.  —  THE  ADMIS- 
SIONS OF  A  PRINCIPAL  are  evidence  against  his  sureties  to  es- 
tablish liability  on  the  part  of  the  principal  for  which  the  sureties 
are  also  answerable.    (Singer  Mfg.  Co.  v.  Reynolds,  417.) 

4.  SURETYSHIP  — RIGHT  AND  RELEASE  OF  MARRIED 
WOMAN  AS  SURETY  — FAILURE  TO  PRESENT  CLAIM 
AGAINST  ESTATE.— If  a  married  woman,  without  consideration 
to  herself,  Joins  with  her  husband  in  a  mortgage  of  his  land  where- 
by they  covenant  to  pay  the  mortgage  debt,  which  is  evidenced 
by  a  note  signed  by  him  alone,  she  becomes  a  surety  and  is  enti- 
tled to  all  the  rights  of  a  surety.  Hence,  if  he  dies  leaving  an  es- 
tate sufficient  to  pay  all  claims  against  It,  and  the  mortgagee  or  his 
assigns  fail  to  present  their  claim  in  the  probate  court  for  allow- 
ance within  the  period  fixed  for  the  presentation  and  allowance  of 
claims,  she  Is  released,  as  surety,  from  any  further  personal  lia- 
bility, because  the  principal  debtor,  the  husband,  has  been  dis- 
charged by  the  creditors'  act    (Siebert  v.  Quesnel,  441.) 

5.  SURETYSHIP— EXONERATION  OF  SURETY  WITHOUT 
BIS  PAYING  DEBT.— A  surety  may,  by  an  action  In  equity,  compel 
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bis  principal  to  exonerate  him  from  liability  by  discharging  the  debt 
for  which  both  are  liable,  although  the  surety  has  not  first  paid  It. 
(Doble  v.  Fidelity  and  Casualty  Co.,  135.) 

G.  SURETYSHIP— RELEASE  OF  SURETY  ON  NOTE  BY  EX- 
TENDING TIME  OF  PAYMENT.— After  the  payee  of  a  promissory 
note  signed  by  two  persons  as  makers  has  knowledge  that  one  of 
them  Is  merely  surety  for  the  others,  the  law  does  not  permit  him 
to  enter  into  a  new  agreement  with  the  principal  debtor  to  extend 
the  time  of  payment,  or  to  do  any  other  act  to  continue  the  liability 
of  the  surety,  without  his  consent;  and,  If  he  does  so*  the  surety  U 
discharged,    (Glllett  t.  Taylor,  890.) 

See  Negotiable  Instruments,  0,  10. 

SURVEYS. 
SURVEYS-CONSTITUTIONAL  LAW— DUE  PROCESS  OF 
LAW.— A  statute  authorizing  a  county  surveyor  to  locate  section 
and  quarter  section  corners  on  the  application  of  resident  owners 
of  the  section,  and  assessing  the  costs  of  survey  on  the  land,  Is  un- 
constitutional as  depriving  landowners  of  their  property  without 
due  process  of  law.  It  is  not  an  exercise  of  the  power  of  taxation; 
and  the  surveyor  is  not  entitled  to  pay  for  his  work  from  the 
county,  although  the  act  provides  that  he  shall  be  paid  by  the 
county,  as  the  work  Is  not  done  for  the  county,  or  pursuant  to  any 
contract,  express  or  implied,  with  it  (Davis  v.  County  Commra., 
475.) 

TAXATION. 

1.  TAXATION  OF  WATER.— Water  is  not  a  distinct  subject  of 
taxation.  As  an  element,  it  is  not  property  any  more  than  air;  but, 
when  used,  its  potential  power  becomes  actual  by  operating  upon 
real  property,  thereby  giving  it  value,  and  that  value  is  the  basis  for 
the  purposes  of  taxation.    (Union  Water  Power  Co.  v.  Auburn,  240.) 

2.  TAXATION  OF  WATER  FOR  MILL  PURPOSES.— Water  for 
mill  purposes  is  not  a  distinct  subject  of  taxation  until  so  applied. 
It  then  becomes  the  main  element  of  value,  not  as  water,  not  as 
power,  but  as  an  integral  part  of  the  mill  itself,  and  is  indirectly 
the  subject  of  taxation  as  a  part  of  the  mill  property.  (Union  Water 
Power  Co.  t.  Auburn.  240.) 

3.  TAXATION  OF  WATER,  AND  OF  LAND  EXCLUSIVE  OF 
WATER.— If  a  corporation  owns  a  dam  on  a  river  which  runs  be- 
tween two  cities,  and  has  its  established  place  of  business  in  one 
city,  where  the  water  power  from  the  dam  is  applied,  its  water  pow- 
er in  the  other  city  is  merely  potential,  and  not  taxable,  except  in- 
directly in  the  valuation  of  mills  with  which  it  Is  used,  but  the  dam 
and  the  land  upon  which  it  stands  in  the  latter  city  may  be  properly 
taxed  there  at  a  reasonable  valuation  exclusive  of  the  water  power 
created  thereby.    (Union  Water  Power  Co.  v.  Auburn.  240.) 

4.  TAXATION— LICENSE  TAX— POWER  TO  IMPOSE.— The 
state  may  collect  an  ad  valorem  tax  on  property  used  in  a  calling, 
and  at  the  same  time  impose  a  license  tax  upon  the  pursuit  of  that 
calling,  and  may  delegate  such  power  to  a  municipal  corporation. 
Such  power  may  be  exercised  by  a  city,  when  delegated  to  it,  either 
as  a  police  regulation,  or  for  the  purpose  of  raising  revenue  within 
eoostitutiooal  limitations.    (Springfield  v.  Smith,  569.) 

Bee  Municipal  Corporations,  8-6. 

TAX  TITLE. 
See  Lis  Pendens,  8,  4. 

TELEGRAM. 
See  Contracts,  22. 
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TENANCY  BY  ENTIRETIES. 
See  Husband  and  Wife.  4. 

TORRBNS  SYSTEM  OF  LAND  TITLES* 

See  Statutes,  3. 

TORTS. 
See  Contracts,  25;  Master  and  Servant,  17. 

TRADEMARKS. 

1.  TRADE  NAME,  USE  OF,  WHEN  WILL  NOT  BE  ENJOH* 
ED.— If  a  person  organizes  and  manages  an  orchestra,  giving  it  a 
name  by  which  it  becomes  well  and  favorably  known,  and  subse- 
quently sells  all  of  his  Interest  in  the  organization  with  the  right 
to  use  such  name,  the  assignee  will  not  be  protected  in  the  use  of 
the  name,  when  the  other  members  of  the  orchestra  no  longer  remain 
part  of  it.    (Messer  v.  The  Fadettes,  371.) 

2.  TRADE  NAMES.-A  PERSON  WILL  NOT  BE  PROTECTED 
by  a  court  of  equity  in  the  use  of  a  trade  name,  when  such  use  would 
only  be  to  mislead  and  defraud  the  public  by  falsely  implying  that 
the  persons  who  originally  used  such  name  and  gained  a  good  repu- 
tation therein  were  the  persons  now  using  it.  (Messer  v.  The  Fa*- 
dettee,  871.)  . ... 

3.  TRADE  PACKAGES— ENJOINING  USE  OF.— One  who  has 
been  a  manufacturer  of  awls  for  several  years  and  has  put  them  up 
In  a  distinctive  package,  consisting  of  a  bronze  colored  box  having  a 
brown  label  on  the  top  and  one  6ide,  with  printed  inscriptions*  and 
tied  with  an  orange  string,  is  entitled  to  an  injunction  against  the 
use  by  a  rival  of  a  package  indistinguishable  in  every  particular 
except  the  use  of  the  rival's  name  at  the  bottom  of  the  package  In 
place  of  the  complainant's.  Nor  is  his  right  to  relief  negatived 
by  a  finding  that  the  defendant  did  not  intend  to  deceive  the  public 
by  passing  off  his  goods  as  the  complainant's,  where  it  is  admitted 
that  the  goods  In  such  packages  were  put  up  for  dealers  who  would 
or  might  try  to  deceive  the  public.  (N.  E.  Awl  etc.  Co.  v.  Marlborough 
Awl  etc.  Co*  877.) 

TRADENAMES. 
See  Trademarks,  2. 

TRADE  PACKAGES. 
See  Trademarks.  8. 

TREATIES. 

TRANSITORY  ACTIONS,  TREATIES  TAKING  AWAY  JUR- 
ISDICTION  OF  STATE  COURTS  OVER.— A  provision  in  a  treaty 
between  the  United  States  and  a  foreign  nation  to  the  effect  that 
the  consuls,  vice-consuls,  and  other  designated  officers  of  the  nation 
named  therein  shall  have  the  right  to  sit  as  judges  and  arbitrators 
In  such  differences  as  may  arise  between  the  captains  and  crews 
of  vessels  belonging  to  such  nation  deprives  the  courts  of  the  state 
of  jurisdiction  of  an  action  brought  against  the  captain  of  a  vessel 
of  such  nation  by  a  member  of  his  crew  for  wages  alleged  to  be 
due.  It  is  not  material  whether  the  plaintiff  remained  a  member  of 
the  crew  or  had  been  discharged  therefrom.  In  either  event  the 
question  of  his  wapes  remains,  and  no  tribunals  other  than  those 
specified  in  the  treaty  have  jurisdiction  of  it    (Tellefaen  v.  Fee,  379.) 
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TRESPASS. 

TRESPASS.— PLEA  OF  NOT  GUILTY  DOBS  NOT  ADMIT 
the  possession  In  trespass,  nor  does  It  admit  plaintiff's  title  in  tree- 
pass  de  bonis  asportatis  or  in  trover.  (Alliance  Trust  Co.  t.  Nettleton 
Hardware  Go-  631.) 

Bee  Injunction,  6-8;  Judgment,  21;  Trover,  2L 

TRIAL. 

1.  JURY  TRIAL,  CASES  IN  WHICH  PARTIES  ARE  EN- 
TITLED TO.— The  provision  In  the  constitution  of  New  York  re- 
specting trial  by  jury  does  not  limit  the  right  thereto  to  those  cases 
In  which  it  had  existed  before  the  adoption  of  the  constitution,  but 
further  extends  It  to  such  new  cases  of  like  nature  as  may  afterward 
arise.    (Colon  v.  Lisk.  600.) 

2.  JURY  TRIAL-STATUTES  VOID  FOR  NOT  ALLOWING.- 
A  statute  providing  that  interference  by  one  person  with  oysters  or 
other  shellfish  belonging  to  another  is  a  misdemeanor,  fixing  as  a 
penalty  therefor  the  ordinary  punishment  and  a  further  penalty  of 
one  hundred  dollars  for  each  offense,  and  that  certain  officers  may 
summarily  seize  any  vessel  found  violating  the  statute,  and,  upon 
six  days'  notice,  a  justice  of  the  peace  may  take  evidence  whether 
the  vessel  was  used  in  violation  of  the  statute,  and,  if  he  shall  de- 
termine it  so,  then  that  he  must  order  it  to  be  sold  and  the  net  pro- 
ceeds paid  to  the  commissioners  of  fisheries,  game,  and  forestry, 
but  making  no  provision  for  a  trial  by  jury,  It  is  unconstitutional, 
both  for  such  denial  of  the  right  to*  trial  by  jury  and  for  authorizing 
the  taking  of  property,  however  valuable,  and  arbitrarily  transfer- 
ring it  to  the  state,  irrespective  of  the  damage  inflicted  and  where 
the  trespass  may  be  insignificant  and  the  person  committing  it  guilt- 
less of  intentional  wrong.  (Colon  v.  Lisk,  609.) 

8.  JURY  AND  JURORS-QUALIFICATIONS.— If  a  Juror  on  his 
voir  dire  examination  in  a  criminal  case  states  that  he  has  formed 
an  opinion  with  reference  to  the  guilt  or  innocence  of  the  accused 
from  general  talk  and  rumor,  and  that  he  has  also  talked  with  a 
witness  in  the  case;  but  that  he  could  give  the  accused  as  fair  and 
impartial  a  trial  as  If  he  had  never  heard  of  the  case,  he  Is  compe- 
tent, in  the  absence  of  a  showing  that  the  witness  talked  with  was 
a  material  one  in  the  case  and  that  the  conversation  was  a  factor  in 
the  opinion  formed.    (Wade  v.  State,  81.) 

4.  CONSTITUTIONAL  LAW  — SPECIAL  OR  STRUCK  JU- 
RIES.—A  statute  providing  for  struck  juries  Is  Dot  obnoxious  as 
"class  legislation,"  Is  not  In  violation  of  a  constitutional  provision 
that  "every  person  ought  to  obtain  justice  freely  and  without  pur- 
chase," and  does  not  infringe  a  constitutional  mandate  that  "the 
right  of  trial  by  jury  shall  remain  inviolate."  (Lommen  v.  Minneap- 
olis Gaslight  Co.,  450.) 

5.  TRIAL  BY  JURY— DEFINITION  —  METHOD  OF  SELEC- 
TION—LEGISLATURE.— Constitutions  do  not  define  "trial  by 
Jury,"  but  the  essential  and  substantive  attributes  or  elements  of 
jury  trial  arc,  and  always  have  been.  Impartiality  and  unanimity. 

The  jury  must  consist  of  twelve;  they  must  be  impartial  and  In- 
different between  the  parties;  and  their  verdict  must  be  unanimous. 
So  long  as  the  fundamental  requisite  of  Impartiality  Is  not  violated, 
the  method  of  selection  is  entirely  within  the  control  of  the  legis- 
lature.   (Lommen  v.  Minneapolis  Gaslight  Co.,  450.) 

6.  TRIAL-CONTINUANCE— CONSTITUTIONAL  LAW.— If  an 
application  for  a  continuance  of  a  civil  case,  made  by  the  defend- 
ant on  the  ground  of  the  absence  of  a  witness,  Is  denied  under  au- 
thority of  a  statute,  because  plaintiff  admits  that  such  witness  if 
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present  would  testify  to  the  facts  set  out  In#the  application,  such 
action  of  the  court  is  proper,  but  the  question  of  the  constitutional- 
ity of  such  statute  is  properly  raised  by  an  exception  to  the  action 
of  the  court  in  denying  the  application  for  a  continuance  upon  the 
authority  of  the  statute.    (Geary  v.  Kansas  City  etc.  Ry.  Co.,  555.) 

7.  INDICTMENT  — OATH  TO  GRAND  JURY  —  SECRECY  — 
PRESENCE  OF  STENOGRAPHER.— An  oath  to  a  grand  Jury  to 
keep  the  "state's  counsel''  Is  substantially  the  same  as  an  oath  to 
observe  and  keep  "the  secrets  of  the  cause,"  and  relates  to  the  per- 
sons accused  and  the  witnesses,  who  they  are,  and  what  they  testify. 
This  injunction  of  secrecy  cannot  be  waived  by  the  prosecuting 
attorney  or  nullified  by  the  court.  It  is,  therefore,  not  competent 
for  the  court  to  order  a  stenographer  to  be  present,  before  the  Jury, 
during  their  deliberations,  and  tike  down  the  testimony  of  wit- 
nesses, where  his  presence  is  not  authorized  by  statute  or  custom. 
<State  v.  Bowman.  2C6.) 

8.  AN  OATH  NOT  AUTHORIZED  BY  LAW  Is  extrajudicial  and 
of  no  binding  force.    (State  v.  Bowman,  266.) 

See  Contempt,  2;  Statutes,  2. 

TROVER. 

1.  TROVER  TO  RECOVER  REALTY.— An  action  of  trover,  or 
Its  equivalent  under  the  statute,  lies  only  for  the  conversion  of  per- 
sonalty, and  not  for  the  conversion  of  sand  or  gravel  while  in  its 
original  bed,  or,  In  other  words,  while  it  is  part  of  the  realty.  (Glen* 
<coe  L.  &  G.  Co.  v.  Hudson  Bros.  etc.  Co.,  560.) 

2.  TROVER  OR  TRESPASS  FOR  REMOVING  TIMBER.— The 
owner  of  land  who  has  been  disseised  may,  after  re-entry,  main- 
tain trover  or  trespass  de  bonis  asportatis  against  the  disseisor,  his 
vendee,  or  strangers  for  timber  cut  from  his  land  while  he  was 
«out  of  possession.  (Alliance  Trust  Co.  v.  Nettleton  Hardware  Co* 
531.) 

TRUSTS. 

1.  TRUSTS— ENFORCEMENT  OF  IMPERFECT  TRUST  IN- 
STRUM ENT  AS  A  CONTRACT.— If  an  agreement  is  entered  Into  for 
a  valuable  and  legal  consideration,  and  a  trust  is  Intended,  the  mere 
form  of  the  instrument  is  not  very  material,  for  if  the  trust  is  not 
perfectly  executed  or  created  by  the  instrument,  a  court  of  equity 
may  enforce  it  as  a  contract    (Whitebouse  v.  Whltehouse,  278.) 

2.  TRUSTS— CONTRACT— CHECK  TO  BE  DELIVERED  AF- 
TER MAKER'S  DEATH.— If  a  widower  agrees  with  a  woman,  much 
younger  than  he,  that  if  she  will  renew  an  engagement  of  marriage 
with  him  which  he  has  broken,  after  an  engagement  of  many  years, 
without  good  cause,  he  will,  if  he  dies  without  consummating  the 
marriage,  provide  her  at  his  decease  with  enough  property  for  her 
support  for  the  rest  of  her  life  without  labor,  and  some  time  after- 
ward, not  having  married  her.  and  being  in  failing  health,  he  con- 
siders the  sum  of  five  thousand  dollars  equal  to  the  provision  prom- 
ised her,  and  writes  his  check  for  that  amount,  putting  it  In  his  of- 
fice safe,  in  a  sealed  envelope,  addressed  to  an  uncle  of  hers  in  trust 
for  her  benefit,  after  which  he  says  to  the  uncle,  in  the  office  con- 
taining the  safe,  "There  is  a  sealed  package  In  my  safe  as*lemed  to 
you,  placed  there  for  safekeeping,  and  that  package  I  deliver  to 
you  in  trust  for  Dora  M.  Whltehouse  [the  niece  to  which  he  was  en- 
gaged"!; I  have  not  named  her  In  my  will  for  the  reason  that  what 
that  package  contains  belongs  to  her:  my  brother  knows  all  about 
this,  and  at  my  death  he  will  open  the  safe  and  give  the  package  to 
you,  and  I  intrust  you  to  give  the  package  to  her  for  the  conten.ta 
belong  to  her";  to  which  arrangement  the  uncle  assents,  and  also 
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the  niece  when  Informed  of  It,  the  transaction  exhibits  not  only  a 
declaration  of  trust,  founded  upon  a  valuable  consideration,  with  a 
symbolical  or  constructive  delivery  of  the  package  and  its  contents, 
but  a  contract  as  well  as  a  trust,  such  contract  being  a  subsisting  ob- 
ligation during  the  life  of  the  promisor.  The  check  is,  therefore, 
valid,  though  It  does  not  come  to  the  payee's  hands  during  the  life 
of  the  drawer,  and  it  is  not  material  that  Its  date,  whether  by  de- 
sign or  mistake,  is  several  monrths  later  than  the  maker's  death. 
(Whltehouse  v.  Whltehouse.  278.) 

3.  TRUST  MONEYS,  LIEN  CREATED  BY  MISAPPROPRIA- 
TION OF.— If  a  person  holding  moneys  as  a  fiduciary  mingles  them 
with  his  own  and  applies  them  to  the  satisfaction  of  his  own  obli- 
gations, so  that  they  can  no  longer  be  traced,  no  lien  is  thereby  cre- 
ated against  his  general  assets,  and  the  beneficiary  cannot,  on  the 
insolvency  of  the  trustee,  maintain  a  claim  to  be  paid  out  of  the 
general  assets  in  preference  to  other  creditors.  (Drovers  etc.  Nat 
Bk.  ▼.  Roller.  844.) 

4.  TRUST,  WHEN  NOT  IMPOSED  ON  MONEYS  COLLECTED. 
If  persons  into  whose  possession  goods  are  given  to  be  sold  sell  them 
and  collect  the  proceeds,  but  do  not  keep  them  separate  from  their 
other  moneys,  and  expend  and  use  them  In  their  business,  and,  then 
becoming  Insolvent,  make  an  assignment,  there  can  be  no  trust  im- 
posed upon  the  funds  in  their  assignee's  hands,  whether  in  making 
such  sales  they  acted  as  agents  of  the  owners  of  the  goods  sold,  or 
had  first  purchased  them  and  were  indebted  for  the  purchase  price, 
(Arbuckle  v.  Kirkpatrick,  854.) 

5.  TRUST  MONEYS,  RIGHT  TO  FOLLOW  AFTER  THEIB 
IDENTITY  HAS  BEEN  LOST.— If  money  held  by  a  person  In  a 
fiduciary  capacity  has  been  paid  by  him  to  his  account  at  his  bank- 
ers' and  mixed  with  his  own  money,  and  he  afterward  draws  checks 
In  the  ordinary  manner,  he  is  presumed  to  have  drawn  out  his  own, 
rather  than  the  trust  money.    (Drovers'  etc.  Nat  Bk.  v.  Boiler,  344.) 

ULTRA  VIRES. 
Bee  Corporations,  3. 

VACCINATION. 
See  Boards  of  Health.  8,  4. 

VENDOR  AND  PURCHASER. 
DAMAGES— FRAUD  IN  EXCHANGE  OF  REAL  ESTATE- 
OFFER,  IN  OPEN  COURT,  TO  SELL  AND  CONVEY  BACK.— If 
two  parties  agree  to  exchange  lands,  but  one  is  deceived  by  the  false 
representations  of  the  other  as  to  the  value,  location,  and  rentals  of 
the  property  he  receives  In  exchange,  and  which  he  has  not  exam* 
ined,  and  sues  to  recover  damages  for  the  fraud  and  deceit,  an  offer 
by  defendant,  in  open  court,  to  sell  and  convey  back  to  the  plain- 
tiff the  property  received  of  him,  for  less  than  one-fifth  of  the  dam* 
ages  claimed,  and  for  less  than  one-sixth  of  its  value  as  originally 
agreed  upon,  an  offer  In  open  court  to  tender  a  deed  for  the  same  on 
payment  of  the  money,  and  an  offer  to  give  time  on  stated  pay- 
ments, should  not  be  allowed  to  stand,  as  it  is  not  a  method  recog- 
nized by  law  for  proving  value,  and  It  is  error  for  the  court  to  per- 
mit it  to  stand.  The  right  of  damages,  in  such  a  case,  Is  absolute 
upon  the  happening  of  the  wrong,  and  nothing  but  the  act  of  the 
Injured  party  can  release  it.  Such  an  offer  might  well  prejudice  the 
plaintiff  before  the  jury;  and,  besides  this,  where  no  fraud  or  deceit 
Is  alleged,  in  the  pleadings,  as  to  the  lands  received  of  the  plain* 
tiff,  the  value  of  that  land  Is  not  In  issue,  so  far  as  It  affects  the 
question  of  damages.     The  plaintiff  Is,  therefore,  entitled  to  the 
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benefit  of  his  bargain,  and  tfre  jury  has  no  eight  to  fix  a  new  price 
on  the  plaintiff's  land,  where  It  has  already,  without  deception,  been 
fixed  by  the  parties.    (Hecht  v.  Metzler,  906J 

VOLUNTEERS, 
lee  Master  and  Servant,  16,  16;  Railroad  Companies,  lOi 

WAREHOUSEMEN. 
STORAGE  WARRANTS— WAREHOUSE  REOEIPTS-OHAT- 
TBL  MORTGAGES.— Although  a  corporation  engaged  in  smelting 
ere  issues  so-called  "storage  warrants"  on  iron  In  Its  yard,  the  title 
to,  and  constructive  possession  of,  the  property  covered  thereby  does 
not  pass  by  their  transfer  and  Indorsement  as  in  the  case  of  nego- 
tiable warehouse  receipts.  To  have  the  effect  of  warehouse  receipts 
they  must  be  Issued  by  a  warehouseman,  or  one  openly  engaged  in 
the  business  of  storing  property  for  others  for  a  compensation. 
Hence,  the  surreptitious  Issuance  of  false  "storage  warrants,"  or  re- 
ceipts, by  such  a  corporation,  does  not  constitute  it  a  warehousing 
corporation.  Neither  are  such  warrants  valid  as  chattel  mortgages 
upon  the  iron  named  in  them.    (Gellf  uss  v.  Oorrigan,  148.) 

WAREHOUSE  RECEIPTS. 
See  Warehousemen. 

WATERS  AND  WATERCOURSES. 

1.  WATERS.— TO  THE  VALID  APPROPRIATION  OF  WATER 
THREE  ELEMENTS  MUST  EXIST:  1.  Intent  to  appropriate  it  to 
some  beneficial  use  existing  at  the  time  or  contemplated  in  the  fu- 
ture; 2.  A  diversion  from  the  natural  channel  by  means  of  a  ditch. 
canal,  or  other  structure;  3.  The  application  of  it  within  a  reasonable 
time  to  some  useful  industry.    (Nevada  Ditch  Go.  v.  Bennett,  777.) 

2.  WATERS.— THE  APPROPRIATION  OP  WATER  IS  NOT 
CONSUMMATED  until  it  has  been  actually  applied  to  some  bene 
flcial  purpose  or  useful  industry.  The  right  acquired  prior  to  that 
time  amounts  simply  to  a  claim  of  the  appropriator.  Therefore,  the 
actual  user  for  a  beneficial  purpose  is  the  true  and  only  final  test 
touching  the  question  whether  the  party's  claim  has  ripened  into  a 
valid  appropriation.    (Nevada  Ditch  Co.  v.  Bennett,  777.) 

8.  WATERS— THE  AMOUNT  OP  AN  APPROPRIATION  OF 
water  is  in  every  instance  limited  to  the  uses  for  which  it  was  made, 
and  restricted  to  the  quantity  needed  for  the  purpose.  (Nevada  DHch 
Co.  v.  Bennett,  777.) 

4.  WATERS— APPROPRIATION,  TIME  ALLOWED  TO  AP- 
PLY TO  A  BENEFICIAL  USE.— A  claimant  is  entitled  to  a  reason- 
able time  after  he  has  diverted  and  carried  water  to  the  place  of  use 
in  which  to  make  the  actual  application  to  the  contemplated  useful 
purpose,  the  prime  requirement  being  that  he  must  be  reasonably 
diligent  in  making  the  application,  the  attendant  circumstances  to 
be  considered.    (Nevada  Ditch  Co.  v.  Bennett  777.) 

5.  WATERS,  APPROPRIATION  OP,  TO  WHAT  TIME  RE- 
LATES.—Where  there  is  a  custom  that  persons  desiring  to  appro- 
priate water  shall  post  a  notice  at  the  point  of  diversion  stating  the 
amount  of  water  claimed  and  the  purposes  to  which  It  is  to  be  ap- 
plied, the  names  of  the  appropriators,  the  direction  and  terminals  of 
the  ditch,  and  that  such  notice  shall  be  immediately  recorded,  and  the 
work  is  prosecuted  with  due  diligence,  the  appropriation  relates  back 
to  the  first  step.    (Nevada  Ditch  Co.  v.  Bennett.  777.) 

6.  WATER  —  APPROPRIATION  BEGUN  BY  ONE  PERSON 
MAY  BE  COMPLETED  BY  ANOTHER.— If  one  claims  water  for 

upon  lands  owned  by  him  or  of  which  he  has  the  possessory 
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title,  and  Initiates  an  appropriation,  and,  before  completing  it,  sella 
hi*  lands  or  possessory  title  to  another,  the  latter  may  proceed  to 
complete  the  appropriation.    (Nevada  Ditch  Oo.  t.  Bennett,  777.) 

7.  WATERS,  APPROPRIATION  OF  FOR  USB  BY  OTHERS.— 
It  is  not  necessary  that  the  person  who  appropriates  water  should 
use  or  intend  to  use  it  himself  or  on  his  own  land.  He  must  intend 
that  it  shall  be  applied  to  a  beneficial  use,  but  that  use  may  be  ac- 
complished by  others  to  whom  he  furnishes  it  for  use  upon  their 
lands  or  in  their  mines  or  mills.    (Nevada  Ditch  Oo.  v.  Bennett,  777.) 

8.  WATER— APPROPRIATION  FOR  FUTURE  BENEFICIAL 
USE.— Persons  who  commence  an  appropriation  for  their  use  and 
that  of  other  persons  who  are  reasonably  expected  to  settle  in  that 
part  of  the  country,  and  who  begin  and  construct  the  appliances 
necessary  to  the  diversion  and  conveyance  of  the  water  to  the  place 
of  use  with  due  and  reasonable  diligence,  and  who  subsequently  di- 
vide their  appropriation  with  persons  who  use  such  water,  must  be 
regarded  as  appropriating  it  for  a  beneficial  use  to  the  extent  of  then* 
actual  appropriation  and  diversion.  (Nevada  Ditch  Oo.  v.  Bennett, 
777.) 

9.  WATERS*  APPROPRIATION  OF  BY  THE  GOVERNMENT. 
The  appropriation  and  diversion  of  waters  by  the  government  for 
use  of  an  Indian  reservation  is  not  equivalent  to  their  appropriation 
and  diversion  by  a  private  individual,  and  when  the  reservation  is 
discontinued,  and  the  lands  which  constituted  it  are  sold  and  patent- 
ed by  the  government  to  private  individuals,  they  do  not  acquire 
thereby  any  rights  to  the  water  before  then  so  used  by  the  govern- 
ment   (Nevada  Ditch  Oo.  v.  Bennett.  777.) 

10.  WATERS,  DILIGENCE  IN  EFFECTING  APPROPRIATION 
OF.— When  a  notice  of  appropriation  was  posted  in  1381,  and  work 
was  commenced  In  the  same  year,  and  about  two  miles  of  ditch  ex- 
cavated and  a  dam  constructed,  and  a  diversion  made,  and  this  sec- 
tion completed  In  the  spring  of  the  following  year,  and  in  the  fall  of 
the  year  1802  the  way  was  cleared  for  the  second  section,  and  during 
the  next  spring  the  excavation  and  construction  were  continued  un- 
til the  time  of  irrigation,  but  after  that  time  were  stopped  to  permit 
the  use  of  the  water  for  Irrigation,  and  in  the  fall  of  1888  the  con- 
struction was  resumed  and  practically  completed  in  the  spring  of 
1884,  due  diligence  was  exercised  in  the  construction  and  completion 
of  the  ditches  and  appliances.    (Nevada  Ditch  Oo.  v.  Bennett,  777.) 

11.  WATERS— TITLE  OF  PURCHASERS  OF  PUBLIC  LANDS 
18  SUBJECT  90  PRIOR  APPROPRIATION  OF.— A  patent  Issued 
by  the  United  States,  and  which  purports  to  be  subject  to  any  vested 
and  accrued  water  rights  which  may  be  recognized  and  acknowl- 
edged by  the  local  laws,  customs,  and  decisions  of  the  court,  passes 
title  subject  to  the  rights  of  any  prior  appropriate**.  (Nevada  Ditch 
Oo.  v.  Bennett.  777.) 

See  Partition,  t,  2;  Pleading,  4;  Taxation,  1-8. 

WILLS. 

1.  WILL,  WHEN  NOT  REVOKED  BY  SUBSEQUENT  MAR- 
RIAGE.—If  a  married  woman  makes  a  valid  will,  after  which  her 
husband  dies  and  she  contracts  a  second  marriage,  her  will  is  not 
thereby  revoked.    (Matter  of  McLarney,  004.) 

2.  WILLS,  NOT  SUBSCRIBED  AT  THE  END  THEREOF.— If 
a  will  Is  drawn  upon  a  printed  blank  covering  but  one  page  and 
containing  clauses  numbered  first  and  second,  at  the  end  of  which 
the  testator  and  the  witnesses  sign,  and  such  page  directs  attention 
to  an  annexed  slip,  and  there  Is  annexed,  fastened  by  metal  staples, 
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another  page  containing  farther  clauses,  numbered  third  and  fourth, 
euch  will  is  not  subscribed  at  the  end  as  required  by  statute,  and 
cannot  be  admitted  to  probate.    (Matter  of  Whitney,  616.) 

3.  PERPETUITIES.— BEFORE  THE  RULE  AGAINST  PERPE- 
TUITIES WILL  BE  APPLIED,  it  must  be  clear  that  a  perpetuity 
exists.  When  language  is  fairly  capable  of  two  constructions,  one 
of  which  will  produce  a  lawful  result,  and  the  other  one  that  is  bad 
for  remoteness,  the  former  should  be  adopted  rather  than  the  latter. 
(In  re  Stickney's  Will,  308.) 

4.  WILLS— CHILD  OMITTED  —  REBUTTABLE  PRESUMP- 
TION— PAROL  EVIDENCE.— The  presumption  raised  by  a  statute, 
that  the  omission  by  a  testator  to  provide  for  any  of  his  children 
was  not  intentional,  may  be  rebutted  by  extrinsic  evidence,  whether 
of  declarations  of  the  testator,  or  collateral  facts  showing  the  In- 
tention of  the  testator  to  have  been  that  which  the  language  of  the 
will  expresses.    (In  re  Atwood,  878.) 

5.  WILLS-CHILD  OMITTED— STATUTE-PRESUMPTION.-. 
If  a  statute  declares  that,  when  a  testator  omits  to  provide  In  his 
will  for  any  of  his  children,  such  child  must  have  the  same  share 
of  the  estate  of  the  testator  as  If  he  had  died  Intestate,  unless 
It  appears  that  such  omission  was  intentional,  and  he  does  fail  to 
provide  In  his  will  for  one  of  his  children,  the  presumption  under 
such  statute  Is,  that  the  omission  was  not  intentional.  (In  re  At* 
wood,  87a) 

a  CONDITIONS  PRECEDENT  AND  SUBSEQUENT-CON- 
STRUCTION.— Courts  are  adverse  to  construing  conditions  to  be 
precedent  where  they  may  defeat  the  Testing  of  an  estate  by  a  will. 
(In  re  Stickney's  Will  308.) 

7.  EVIDENCE  —  CONTENTIONS  BETWEEN  HEIRS— STAT- 
UTE—DISQUALIFICATION.— Under  a  statute  disqualifying  heirs, 
legatees,  and  devisees,  in  contentions  between  themselves,  from  tes- 
tifying as  to  statements  of  the  deceased,  unless  called  as  witnesses 
by  the  adverse  party,  the  heirs,  devisees,  and  legatees  under  a  will 
are  not,  in  a  proceeding  to  establish  the  rights  of  a  child  omitted 
from  the  will,  competent  witnesses  to  testify  as  to  certain  conversa- 
tions before  and  after  the  will  was  executed,  in  which  the  testator 
stated  that  the  child  omitted  was  not  his  child,  and  that  he  did  not 
intend  to  provide  for  her  in  his  wIlL  They  not  only  belong  to  the 
class  of  persons  named  by  the  statute  as  disqualified,  but  appear 
to  come  within  the  reason  of  the  rule  of  exclusion  established  by  the 
statute,  because  such  testimony  Is  of  statements  of  a  deceased  per- 
son in  their  favor,  and  is  not  allowable,  especially  where  there  Is  no 
other  means  of  showing  what  the  testator  did  say,  or  of  contradict- 
ing the  witnesses.    (In  re  Atwood,  878.) 

See  Corporations,  4. 

WITHDRAWAL  OF  ANSWER. 
See  Insolvency,  2. 

WITNESSES. 

1.  WITNESSES-WIFE  AGAINST  HUSBAND— RAPE.— A  wife 
Is  not  a  competent  witness  against  her  husband  In  a  prosecution 
against  him  for  a  rape  committed  on  her  prior  to  their  marriage. 
(State  v.  Evans,  549.) 

2.  WITNESSES-EXPERTS  —  DEFECTS  IN  OAR-WHEELS.^ 
One  who  has  been  engaged  in  building  railroad  cars  for  ten  years, 
and  during  that  time  has  given  particular  attention  to  carwheels 
and  their  construction,  Is  competent  to  give  an  opinion  on  the  value 
of  the  hammer  test  as  a  means  of  detecting  breaks  In  car  wheels. 
(Pittsburgh  etc.  Ry.  Co.  v.  Sheppard,  782.) 
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8.  witness,  living,  when  permitted  to  testify 
AGAINST  DECEDENT.— If,  upon  a  trial  of  an  action  against  the 
estate  of  a  decedent,  the  holder  of  a  note  given  by  him  is  called 
upon  to  produce  it,  which  she  does,  and  admits  the  signature  to  be 
genuine,  she  is  not  competent,  as  a  witness  in  her  own  behalf,  to 
testify  to  the  consideration  for  which  the  note  was  made,  for  the 
purpose  of  rebutting  the  presumption  that  all  pre-existing  accounts 
and  demands  between  them  had  been  settled  by  such  note.  (Matter 
of  Callister,  620.) 

See  Seduction,  7;  Witt*  7. 
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